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PROCEEDINGS OF A GENERAL COURT-MARTIAL CONVENED AT
HEADQUARTERS DEPARTMENT OF TEXAS, SAN ANTONIO, TEX.,
BY VIRTUE OF THE.FOLLOWING ORDERS:

SPECIAL ORDERS, I HDQRs. DEPARTMENT OF TEXAS,
No. 264. f San Antonio, Te.r., December 20, 1906.

2. A general court-martial will convene at these headquarters at 10 o'clocka. m.1 Friday, January 4, 1907, or as soon thereafter as practicable, for the trial

of such persons as may properly be ordered before It.

DETAIL FOR THE COURT,

1. Col. George Le Roy Brown, Twenty-slxth Infantry,
2. Lieut. Col. Louis M. Maus, deputy surgeon-general.
3. Lieut. Col. Charles J. Crane, military secretary.
4. Lieut. Col. Alfred 0. Sharpe, Thirtieth Infantry.
5. Lieut. Col. Edward J. McClernand, First Cavalry.
6 Lieut. CI0. Robert R. Stevens, d puty quartermaster-general.
i. Lieut. Col. Frank Baker, Ordnance Department.

S. 5aj. Hamilton S. Wallace, paymaster.
9. MaJ. Charles W. Taylor, Thirteenth Cavalry.

10. MaJ. Henry D. Snyder, surgeon.
11. MaJ. Charles J. T. Clarke, Twenty-sixth Infantry.
12. Maj. Charles A. Bennett, Artillery Corps.
13. Maj. John H. Gardner, First Cavalry.
Capt. Charles E. Hay, Jr., acting Judge-advocate, judge-advocate.
Upon completion of this duty the members of the court will return to their

proper station.
The travel directed Is necessary in the military service.
By command of Brigadier-General McCafkey:

0. J. CRANE,
Lleutenant-Colonel, Military Secretary.

SPECIAL ORDERS, HoqRs. DEPARTMENT OF TEXA9,
No. 268. San Antonio, Tex., December 27, 1906.

1. Paragraph 2, Special Orders, No. 2614, current series. these headquarters,
Is amended so as to direct the general court-martial thereby appointed to
convene at these headquarters at 10 o'clock a. m., Monday, February 4, 1907,
or as soon thereafter as practicable.

By command of Brigadier-General McCaskey: a. J. CRANE,

Llvdeutant.Colonel, Military Secretary.

HEADQUARTkERS DEPARTMENT OF TEXAS,
San Antnio, Tex., Febluay 4, 1907.

The court miet, pursuant to the foregoing orders, at 10 o'clock a. m.
Present: Col. George Le Roy Brown, Twenty-sixth Infantry;

Lieut. Col. Louis M[. Maus, deputy surgeon-general; Lieut. Col.
Charles J. Crane, military secretary; Lieut. CoL Alfred C. Sharpe,
Thirtieth Infantry; Lieut. Col. Edward J. McClernand, First Cav-
alry; Lieut. Col. Robert R. Stevens, deputy quartermaster-general;
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Lieut. Col. Frank Baker, Ordnance Department; Maj. lamilton S.
Wallace, paymaster; Maj. Charles W. Taylor, Thirteenth Cavalry;
Maj. Henry D. Snyder, surgeon; Maj. Charles J. T. Clarke, Twenty-
sixth Infantry; MIa . Charles A. Bennett, Artillery Corps; Maj.
John II. Gardner, f first Cavalry; Capt. Charles E. lay, jr., acting
judge-advocate, judge-advocate.

The court then proceeded to the trial of Maj. Charles W. Penrose,
Twenty-fifth United States Infantry, who, having been brought
before the court, introduced Lieut. Col. Edwin 1. Glenn, Fifth
United States Infantr '. as counsel, and Capt. Pierce A. Murphy,
First United States Cavalry, as associate counsel.

Miss Edith Burbank was duly sworn as reporter.
The order convening the court was read to the accused, and lie

was asked if lie objected to being tried by any inmber present
named therein, to which lie replied in the negative.

The niemibers of the court and the judge-advocate were then duly
sOn.

The accused was then arraigned upon the following charge and
specifications:

CARo .- Meglcet or duty. to the prejudice of good order and military dis-
cipline, in violation of the sixtytsecond article of war.

Specification .- In that MaJ. Charles W. Penrose, Twenty-fifth United States
Infantry, commanding tie post of Fort Brown, Tex., after being on the
morning of August 14, 11900. between 1 and 2 a. m., duly Informed by the mayor
of Brownsville, Tex., one Doctor Combe, that soldiers of his command had
shot and killed one civilian of the city of Brownsville, Tex., and badly wounded
a lieutenant of police of that city, did immediately thereafter and until day-
light wholly fall and neglect to take or order suificlent ineasures or action by
prompt Inspection of guns or pistols or otherwise, or any due exercise of dis-
cipline, to detect the men engaged In said attack and killing, or any of then),
or to restrain or bring them to justice for said crime. This at Fort Brown,
Tex., August 14, 19006.

Specification 11.-In that Maj. Charles W. Penrose, Twenty-fifth United
States Infantry, being awre of the feeling of resentment in his command
toward citizens of Brownsville, as a result of assaults upon certain individ-
uals of the command. and having been notified by a Mr. Evans.'of Browns-
viiile, about 5 p. m., August 13, 1MO0. of an attack upon his wife by a soldier
of the comnl:ldl, and knowing of the inflamed feeling existing In the town
toward the soldiers n.s a result thereof, did nevertheless fall to give any orders
to Capt. E. A. Macklin. Twenty-fifth Infantry, officer of the day, requiring
special vigilance on his part or that of the guard; or to imakV frequent Inspec-
tlont, or -any Inspections during the night after 12 o'clock; and did wholly
fall and neglect to take or order sufficient measures or precautions to hold at
the post the men of his command, or in any manner to watch, restrain, or
discipline said men; by reason of which failure certain men of his command,
to the number of about 12 or more, were enabled to assemble. and did assem-
ble. armed with rifles, and did proceed to the town of Brownsville, Tex., and
did then and there shoot and wound and kill certain citizens thereof. This
at Fort Brown and Brownsville, Tex., August 13 and 14, 1900.

To which the ac'nused pleaded as follows:
To the first specification, Not guilty.
To the second specification, Not guilty.
To the char ge, Not guilty.
The judge-advocate here addressed the com-rt as follows:
I have in time course of preparation, and I think In a state of completion,

a map of the town of Brownsville and the post of Fort Brown, which is con-
tiguous to the town. This was not to be Introduced In evidence, but merely
for a graphic representation of what took place at certain times, so that the
court could clearly understand what was meant when certain circumstances

[FF:IS. 1. 11,07.
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and their localities were mentioned, members of the court not all being familiar
with Brownsville, but when this map was exhibited to counsel for the accused
It was found to be not quite accurate, and steps are being taken to make
this map as accurate as possible, so as not to convey any erroneous Impression
to the court, and I would like to request a continuance until this map can be
completed, which will not take more than an hour or two.

To which counsel for the accused replied:
We have no objection to an adjournment until such time as the court may

see fit. We would like at this time, however, to ask the judge-advocate If
all his witnesses are In the court room, as we shall ask to have excluded from
the court room during examination of the witnesses those who have not been
examined when we commence to take evidence.

To which the judge-advocate replied:
I know that a large number of my witnesses are present. I am not familiar

with all of them, but I do see some I recognize as witnesses, but as I will not
Introduce any evidence now, I do not think It necessary to clear the court.

To which the counsel replied:
In regard to the map, I would state that when we examined the map from

which this has been copied, the persons familiar with it informed us, ind
Major Penrose himself is certain, there are very grave errors In It and, while
we tire not prepared to admit this map as evidence, we recognize the fact that It
will be a material assistance to the court, and we recognize further that In using
this map the court Is bound to have In mind a constant impression or [of I
what It is and, therefore, we Insist It be as accurate as It can be, and as
long as this map is to be used we would like to have a copy of It attached
to the proceedings so that it may be used with the record and seen by the
reviewing authority. We miake this statement now so you will understand
just how we feel about it.

To which the judge-advocate replied:
I think the counsel Is well aware that this mnmp was not intended to be intro-

duced in evidence In any way, and if the niip Is not accurate, as he says, tile
court will certainly get an erroneous imnp'essioni.

There. being no objection, the court then took a recess until 2 o'clock
p. m., at which hour the members of the court, the accused, his coun-
sels, the reporter, and the judge-advocate resumed their seats.

The judge-advocate then addressed the court as follows:
The prosecution desires to Introdluce is an Interpreter, Mr. John I. Kelber,

of Brownsville.

To which the counsel for accused replied:
The defense wishes to object to Mr. Kelber or any other citizen of Browns.

ville acting as alm interpreter before this court until It is made minmnifest that
there Is no suitable Interpreter who is not contammnated by Influence that must
exist and have existed in the city of Brownsville since last August, or at tile
thne this matter occurred, and we are particular upon this point because this
question has been brought into the doniain of politics and has been discussed
generally over the country, and we do not believe we would be doing ourselves
justice to adnilt as an Interpreter anyone from the city of Brownsville or that
neighborhood, and until we are shown to our satisfaction that there Is no one
else available, we shall Insist on the objection being considered.

To which the judge-advocate had no reply to make.
The accused, his counsels, the reporter, and the judge-advocate then

withdrew, and the court was closed, and on being opened the president
announced, in their presence, as follows:

Tile court sustains the objection of the accused to the emulovanent of John I.
Kelber as chief Interpreter, but authorizes hIs retention as additional Interpre-
ter and instructs the judge-advocate to employ a chief Interpreter who shall
be satisfactory to time court-martial.

PER n 4.1.n07.1
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Mr. GEORGE W. RE.-DAL, a witness for the prosecution, was duly
sworn and testified as follows:

DIRECT EXAMINATION,

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. Please state to the court your name, residence, and occupation.-
A. George W. Rendall, Brownsville, Tex.; occupation, mechanical
en ineer.

Q. Mr. Rendall we have on the wall there a map supposed to repre-
sent the town of Brownsville; will you go .to that map and point out
to the court your residence?

(Witness goes to map and points out residence.)
. That is the corner of what streets?-A. Elizabeth street and

what we call Fifteenth street.
Q. Where were you on thb night of August 13, 1906 ?-A. I was

in the upper story of this building where I live, and my wife
Q. Did- anything unusual occur there that night of August 13,

1906, in that vicinity, Mr. Rendall? If so, please state what.-A.
WVell, something near midnight,--I don't know, because I had been to
sleep-I was woke up by shots firing, as I supposed at the time it was
an alarm of fire.

Q. How many shots were fired at first ?-A. Well, approximately
there was four or five shots fired. I got up out of my bed and looked
out of the window facing the garrison.

Q. When you got up and looked out what did you see?-A. I saw
some men moving apparently from the lower barracks, next to the
river, up about the middle of the second barracks. I don't know
how those barracks are numbered; there is a street running to Eliza-
beth street, the opening in between the two barracks--soldiers' quar-
ters-as you go in. It was the lower one, next to the river, and there
was two lights kept burning there when the moon is not shining,
there at the entrance of the double gate, and the lights were sufficient
to-

Q. That is the continuation of Elizabeth street, you say ?-A. Yes,
sir-Show the troops of the post that were moving, but at the time
I saw the firing they had got up a little past that, away from that
light, and the only thing Icould tell that the firing was from, was
by the flash of two different shots that were fired; those shots were
apparently fired at an elevation. That led me to believe that it was
an alarm of fire, and as I could not see nothing out of that window
facing the post, I went to the window on the north side of the same
room and looked for a light there and, seeing nothing there I went
to the south side looking for a light again, and told my wife at the
time it must be a fire, but after seeing nothing I went back to the
front window and then I saw a number of men-I judge from 15 to
80-moving up that way, and I heard them talking in a very low
voice--suppressed voice-and as they got up near the alley, at about
the center, I think, of the second post from the alley end, that is, at
the left hand side of the entrance-

Q. Just explain what you mean by second post.-A. I mean the
barracks, the quarters of the soldiers-and one of them spoke in a
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voice that I could hear, saying, "There they go," or "Here we go,"
I could not say which, and then they made a break for the wall.

Q. The men you saw up to that time, as I understand, were inside
the garrison wall ?-A. All of them; yes, sir.

Q. What kind of men were these, or could you tell ?-A. I could
tell first those that passed through the reflection of the light up from
the lower post that they were colored soldiers.

Q. By post you mean barracks again ?-A. Yes; and the men I
saw go over the wall, of course, I supposed were the same men.

Q. How many men did you see passing the lights at the garrison
gatel-A. I don't think I could positively say; there were more than
5 or 6 passed the gate, but, as I say, I was only looking for an alarm
of fire and was looking to see where the fire was; I did not pay any
attention to the number of men, and it is merely a thought after-
wards that would make me say anything like accurately the number
of men there were.

Q. Did you think the number of men, probably 5 or 6 or more,
were soldiers or civilians?-A. They were soldiers.

Q. What nationality-Americans or Mexicans ?-A. Colored sol-
diers.

Q. These soldiers were armed, or not?-A. Yes, sir; they were
armed-those in the reflection of the light that I saw-those that I
saw shooting, saw the flash from their guns.

Q. Did these men leave the reservation or not ?-A. They mounted
the wall, jumped over into the street, and then they passed from my
vision after that time.
Q. Were those men in a loose formation, or did someone appear to

be in command?-A. They appeared to be in commaihd of somebody;
acted that way.

Q. What was the state of the barracks at this time; was there noise
or silence about the barracks ?-A. It was very silent.

Q. No noise or excitement?-A. No, sir.
Q. No exhibition of fear or anything of that sort by those in the

barracks? -A. No, sir.
Q. Do you know whether or not there is a sentinel's post ordinarily

running along the road back of the barracks?-A. They usually hnie
one there-did have one there the last few days.

Q. Just where?-A. Passing along before the men's quarters-
close in to the quarters inside the garrison wall, but in the night time
I could not say.

Q. You saw no such sentinel at the time of this occurrence ?-A.
Not in the night; no, sir.

Q. Was the position of those lights you mention on the garrison
wall such as would shine on the post of the sentinel ?-A. It is possible
they would, yes, sir; but I have never noticed a sentinel inside the
garrison wall on duty after dark.

Q. Did you hear any other voices or sounds other than those of the
men you saw go over the wall ?-A. No, sir.

Q. No calls for help or anything like that?-A. Not immediately
at the time; no.

Q. Did the men who went over the wall have the appearance of
retreating or attacking?-A. They had the appearance, as I supposed
ait the time, of being in pursuit of some one.
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Q. Did you hear any bugle call about this time?-A. Yes, sir;
there was a bugle call, I think, within a few seconds after they leaped
over the wall-that is the one I heard. I have understood since there
was one before that, but I didn't-

Q. Was there any firing from the direction in which these soldiers
had gone, after the call of the bugle sounded, sound of firing I
mean ?-A. There was firing, but not inside the garrison wall.

Q. But from the direction which these soldiers apparently took
when they left the wall ?-A. Yes sir

Q. After the -bugle call ?-A. Alter the bugle; yes.
Q. You heard no words spoken in Spanish that night?-A. No, sir;

I did not.
Q. Was your house injured in any way that night?-A. I don't

know as it was injured. There was a bullet passed through the house
from the right-hand side where I stood looking at. the garrison, just
over my head, passed through the mosquito bar, and out through the
other side of the house. My front room, I think, juwt 20 feet across
inside the room from where the bullet went in to where it went out,
there was an elevation of about 6 inches, which made me think that
the person who fired the shot was up on some elevation; could not
have been on the ground, because the angle would have been-unless
the bullet was defaced in some way.

Q. Did you make any attempt, either by sighting through the
hole or holes, or any other way, to determine from what point this
shot must have been fired?--A. No, sir; I never did.

Q. ITow long did you remain looking from the window after your
fir-t arrival there?-A. After the first shots you mean?

Q. After you first got to the window, how long did you stay there?
How long did you remain up gazing out of the windows after the
shot. passed through the house, or after the first shot was fired? At
what time did you go to bed-how long after you had first gotten
up ?-A. I don t know. It was more than half an hour after the first
shots was fired-in fact, the shots that went through my house-more
than half an hour before I went to bed. I went to bed after they had
sent out a relief. After the roll call an officer took s,nie men up
Elizabeth street right past my window.

Q. After which you went to bed?-A. Yes, sir.
Q. Did you recognize the face of any man in this party whom you

say were sldiers?-A. The men that Nere doing the shooting?
Q. Yes; the men who were apparently doing the shooting.-A.

Not positively; no; but the man who gave that order "Here we go
or iThere they go," I thought at the time was a man who came to me
two or three days previous to that wanting to rent a little cottage,
stating he had been in the Army a long time and he wanted to bring
his wife there.

Q. Did that man state he was in the Army at the time lie was speak-
ing to you?-A. Yes, sir; said he was a sergeant.

Q. Was he in the uniform of a soldier?-A. Yes, sir; said lie was
a sergeant.

Q. White man?-A. No, sir; a negro-full blooded.
Q. You never heard his name at that time?-A. Never asked the

name.
Q. Ever see him after the night when the firing was done from the

barracks?-A. No, sir; never did.

[FFo. 4. 1907.
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Q. Could you identify this man if he was brought before you-
A. I don't think I could.

Q. You didn't at that time notice whether he had any insignia on
his hat calling for the letter of his company, or anything of that
kind ?-A. No, sir.

CROSS-EXAMINATION.

QUESTIONS B' T lE ACCUSED.

Q. How old are you, Mr. Rendall ?-A. I am 72 years of age.
Q. How long have you lived in Brownsville?-A. I have been in

Brownsville and that vicinity of the country, my home, since the first
of the Confederate war."

Q. What have you been doing all this time, sir-A. Well, I have
been engineering, and I was twenty-two years master mechanic of the
Rio Grande Railroad, and in 1882 I quit that and went into the ice
manufacturing-proprietor of the Frontier Ice Works.

Q. How long have you been wearing glasses, Mr. Rendall ?-A. I
have been wearing glasses since 1866.

Q. You have lost vision in one eye, I believe, have you not? When
did you lose that, Mr. Rendall ?-A. I lost that in 1866.

Q. Do you wear the glasses for distance or for reading solely-A.
For both; I have to change the glasses for reading, though.

Q. How long had you been to bed that night, Mr. Rendall, when
you first heard this alarm ?-A. If the tine was at 12 o'clock when the
shooting commenced, I must have been to bed about two hours and a
half.

Q. Do you know what time it was?-A. I do not; I did not strike
any light nor look at mv watch or clock.

Q. As a matter of fact, have you given your evidence before, Mr.
Rendall?-A. Several times.

Q. Will you tell the court to whom you gave this evidence, and the
various occasions when you gave it?--A. I gave the evidence in the
first instance to the committee who had been appointed by citizens
of Brownsville to investigate the trouble-that was in Mr. Wells'
office. The second time I gave the evidence to the investigation by
Major Blocksoni and another gentleman from Washington, Mr.
Pnrdv.

Q. Have you discussed this with anybody else in Brownsville ?-A.
Well, I suppose so; I don't know.

Q. Will you tell us who you discussed it with?-A. Among our-
selves-with everybody.

Q. Will you tell us when and where, and how often, with whom i?-
A. No, sir; I could not tell you.

Q. Can't you tell whether you have discussed it with any person
at all?-A. )No, sir.

Q. But you have discussed it many times?-A. Well, we have
talked over the thing; yes; I have discussed it with my wife and
other people living close by there.

Q. Did you compare notes with the people you call "we? "-A.
No sir; I never did.
&. Never compared any notes?-A. No, sir.
Q. Can't you tell us any particular person besides your wife you

discussed it with in the last six or eight months-A. I don't think
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1 could. I suppose I have spoken of it, or it has been spoken of by
others to me probably one hundred times since then. I could not
identify individuals.

Q. Is your recollection of the facts as indistinct as your recollection
of the people you have talked to?-A. Hardly, because the people
I have talked to is numerous. Among ourselves we have talked of
it very nearly every day-someone spoke about it one way or the
other.

Q. And yet you can't remember any single person you discussed
this matter with in Brownsville?-A. No, sir; Idon't think I could.

Q. In these other testimonies you gave, first to the Citizens' Com-
mittee and subsequently to Major Blocksom and Mr. Purdy, did you
give the hour at which this thing occurred ?-A. No, sir.

Q. Sure about thatl-A. Sure.
Q. That you gave it on neither occasion?-A. I gave it only as I

had heard, because I did not strike a light. The first time I said it
was a little after 10, because I thought I had only been asleep a
little while.

Q. Didn't you mention some hour in your next interview I-
A. If I did it was because that was what it was supposed to be.

Q. Didn't you mention the hotr of 12 o'clock midnight, or there-
abouts, in your interview with Mr. Purdy, as being the fixed hour?-
A. I may have done so; yes.

Q. Did you fix the hour as a result of your discussion with your
various friends in the city whom you call "we? "--A. Undoubtedly.

Q. Then you know nothing about the hour yourself?--A. No, sir.
Q. Which way does your house face, Mr. Rendall?-A. It faces

on Elizabeth street, to the south, or west, rather, ani on the Govern-
went reservation to the east, and to the north-that is, the room
does--the house faces only on Elizabeth street, which is southwestern
actually, because the town of Brownsville is not laid off east, west,
north, and south diagonally with the compass.

Q. But the front of your house is toward Elizabeth street?-A.
Yes, sir; but there is only one window on the Elizabeth street side
of the room I was in.

Q. How many rooms in the upstairs of that house?-A. Three.
Q. How many in the front or toward Elizabeth street?-A. Three.
Q. All on Elizabeth strect?-A. Yes, sir.
Q. Then those same houses have windows facing toward the back,

or toward the alley ?-A. Yes, sir.
Q. And you have windows facing toward the fort ?-A. Yes, sir.
Q. What do you call the west window there (indicating the

map) ?-A. The west window would be the window actually toward
Elizabeth street,

Q. I understood you to speak of the east window toward the fort;
that is a mistake ?--.A. ,imply because the house does not stand east,
west, north, and south diagonally.

Q. The Government wall, I understand, runs east and west. How
wide is that road of the Government between your house --A. The
survey of my lands, according to deeds I have, is 30 feet from the
garrison wall, allowing an alley or street.

Q. That street is 30 feet wide there ?-A. Yes, sir.
Q. How far is your house from the corner of the road and Eliza-

beth street toward the city ?-A. Right on the street.

1W . milk
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Q. Then this 30 feet includes the' sidewalk, if any is there?-A.
Thirty feet is on the east side of the house; 30 feet, side what we call
Fifteenth street; that is 30 feet wide.

Q. Can you see that pointer there?-A. Yes, sir.
Q. You notice that mark right there?-A. Yes, sir.
Q. That is what you mean by Fifteenth street ?-A. Yes, sir.
Q. How far is it from the wall, which I take it is on the further

side of Fifteenth street, from your house-how far from that wall
to that barracks that you call the post?-A. I do not know, sir.

Q. Well, give us a guess.-A. I think I should judge it is 60 feet.
Q. Will you go over there and put that pointer on that plat ex-

actly where you saw those soldiers when the shooting first. oc-
curredl-A. 'The first men I saw were passing along about midway
between this wall and here; I don't think there was more than 5 or 6
chen; I know by the light that they were all soldiers. They
passed from here up to about here, when. I saw the first shots fired.
They were almost directly opposite my window. Two of those shots
fired that I saw the flash from were elevated naturally. That was
what made me think it an alarm of fire. The men passed from there
and when they got up here there was 30, more or les---I judge about
30-and they came nearly to the wall; when that loud voice was
spoken they were about here, and then they started that way and
jumped over the wall, and with my window closed I could not see
after they jumped over the wall where they went.

Q. On that north side or northwest side of the road or Fifteenth
street, is there a fence there along that front of your house?--. Yes,
sir.

Q. How high is that fence?-A. That's probably 54 or 6 feet high.
Q. But you were in the second story?--A. Yes, sir; but that's a

picket fence, an open picket fence.
Q. If I understand you correctly, you saw the men here when they

fired, but they jumped over here andyou could not see them ?-A. I
could see them go over the wall but I could not see where they went,
and for a few seconds, or maybe two minutes, there were no more
shots.

Q. Will you put your pointer exactly where you saw those men
jump over that wall?--A. About here; I judge, about the center of
that barracks. (Witness pointed to a place near what is the closet or
toilet of B Company, Twenty-fifth Infantry.)

Q. Do you know, as a fact, that there is a toilet at this particular
place, where 1 indicate with my pointer, used by enlisted men of the
command ?-A. Yes, sir; but it does not go against the wall. There
is a distance between that toilet and the wall, I should judge, from
4 to 6 feet.

Q. How far is it from this corner here to that point there that is
indicated by you, would you sayt-A. I should say 150 feet.

Q. What kind of lights were those here?-A. Those were oil
lights-oil lamps.

Q. How many candlepower would you say they gave?-A. It's
hard to tell-from 50 to 60 candlepower.

Q. You got the reflection up there, did you ?-A. No, sir.
Q. How far did you get that reflection ?-A. Within 25 or 30 feet

from the lights.
Q. So there was no reflection of candlelight at this point whwre

Pas. 4, 1007.]
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you saw them jump over?-A. No; I could not tell what kind of
men were going over at all, only I supposed it was the same men I
saw here.

Q. You are certain these men you saw jump over there were
armed?-A. No, sir; I am not.

Q. Are you certain those are the same men you claim to have seen
here?-A. No, sir.

Q. Are you certain that any men you saw over there were armed?-
A. Not at all; I am only certain they had something that made
flashes like guns, the two shots I saw.

Q. Could you see the guns ?-A. No, sir; none of them fired down
here where there was light enough to see.

Q. Could you see uniforms?-A. No, sir; I could not.
Q. Will you tell the court how you knew those were soldiers?-A.

By the uniforms.
Q. And yet you say you could not see any uniforms?-A. Those

that I saw pass here I saw the uniforms and saw that they werener soldier..ne. And iet you say you can not say the men that jumped over

here were tle same you saw down here?-A. No. sir.
Q. Did you see tfiee men have any arms at all ?-A. No, sir.
Q. Did you see them jump over the wall at all?-A. I just saw

the shapes and saw the men.
Q. Will you tell us how you knew those men were soldiers?-

A. How do I know ?
Q. That they were soldiers.-A. I can tell you are a soldier by

your uniform.
Q. But I understood you to say you could not see these men's

uniforms or their gins.-A. I could not see their uniforms or their
guns at the time they mounted the wall and went over the fence--I
could only vee the on'es in the light.

Q. As a matter of fact, did you at any time during that night see
any of those men that jumped over the wall close enough to see
their uniforms or their guns?-A. No, sir; I did not. .

Q. Then, if you said before this that you recognized them by
their uniform, you were mistaken?-A. No, sir; I am not mistaken,
because those I saw were in the reflection of the light, but those I
saw go over the wall were not in the light and I could not see
whether they had on uniforms or not, but I know they went over
the wall and in the street.

Q. How lon was it after these first 4 or 5 shots that you got up
out of bed?- .I th ink I got up out of bed and looked out before
those last 5 shots were fired; they were fired pretty close together.

Q. Did you put on your glasses before you got up?-A. Yes, sir.
Q. Where do you keep them ?-A. On a stand close to my bed.
Q. You had n'o lights?-A. No, sir.
Q. But you had to put your glasses on in order to see ?-A. Yes, sir.
Q. This is a 2-story house, with only 3 rooms on the upper floor;

how are those rooms laid off; show us, Mr. Rendall.-A. Across
that way and the hall through here, across there.

Q. And you were in this corner room ?-A. Yes, sir.
Q. Did you have to go out of this coiner room into the hall in

order to see the back ?-A. No, sir, this room runs clear across, and
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there is a door in there that leads into the hall. One window here
and one here and one here. (Witness here indicated that there was
one window on the Elizabeth side of the street, one on the opposite
side toward the alley, and one window on the Fifteenth street or
garrison side, and thlit underneath there was a shed roof toward the
alley.)

(Q. Now, then. you got out of bed and grabbed your glasses, and
where did you got-A. To this front window.

Q. How long was that after the first shot was fired until you got
to the window?-A. Probably thirty seconds.

Q. And you saw some men; whic 1 way were they going, and how
ially ?-A. Up this way, 5 or 6.

Q. Will 1,,11 indicat ts aelatelV as you can where those men
werc?-A. 'Over liore, a little mearcr the wall than they was their
quarters.

Q. How were those men dressed?-A. They were dressed like the
infantry of the liited States Army.

Q. Give us a little more detail.-A.. I could not give you any more
detail, because I don't know anything like the technical phrases of the
uniform.

Q. Can you tell color?-A. Yes. sir.
Q. Give us the colors.--A. I dolt know what you call it, sort of a

drab, not a blue and ]not a white. I did not see any blue nor white
about it; I should judge some of those men had no coats on, sort of
a blue shirt; whether there was more than one that way or not, but
it is my impression some wvtv without coats.

Q. Just how iianv wvre there?-A. I could not fell; that's just
my imlpressioII, because. as I say. I thought it tin alarm of fire. and I
p aid no attention to the movements of those men at all other than to
know they were there.

Q. You can't tell how many meii there were?-A. Five or six.
Q. Did they have their gmis?--A. Yes, sir.
Q. Sure about that?-A. I would not swear they had their guns;

they did not have them on their shoulders; what they had was in their
hands.

Q. Did they all have their glns?-A. I could not say about that.
Q. Did yoii tell either committee that they had their guns?-A. No,

Sir.
Q. Why did you omit that to the committee?-A. Simply because

1 was not positive they had guls; the only thing I know was
the flash I saw from their halnds-from their hips Ppparently.

Q. Do you know whether thev fired a pistol or gun?-A. 'No,.sir;
I do not, but I think it was a pistol, because they held it that way.

Q. Why did you say they held it at their 'hips?-A. If it'was
a long arm it must have been, because I could not tell their shoulders
from the flash; if it had been a long arm I could not tell it. I saw the
flash go up that, way which made me think it an alarm of fire.

Q. You don't know whether they were shooting a pistol or gum ?--
A. No, sir; I would not hesitate to say they were shooting pistols.

Q. Then they were not shooting front the hip ?-A. I don't know
where they were shooting from. I saw the flashes were near their
faces. and the two I saw were colored men.

Q. How could you t~ll that--A. Why, certainly, because the flash
S. Doe. 402, C)-], lt 2--2
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of it showed in their faces just the fraction of a second. It might
have been white men blacked; I don't know about that, but they
were not white men I saw shooting those two shots.

Q. Where were they when they were firedI We want to know
exactly.--A. I could not say exact.

Q. We want your best recollection.-A. There is nothing exact
about an. of my evidence, I want you to understand that, Major or
Colonel; nothing more than the fleeting sight of those things I saw
there. The shot was about there, I judge (indicating close to the red
letter B on the map). Those two men were not right together; one a
little ahead of the other.

Q. How far was that from the sentinel's post or beat?-A. The
sentinel, where I saw hiin in the daytime, was on the sidewalk that
runs right-alongside of the building here.

Q. How far were those shots from you; those two shots you speak
of?-A. Sixty to seventy-five feet.

Q. Were they under the light of the lamp?-A. No, sir; they were
a little too far away.

Q. Were they the same men yo-i saw going across here?-A. No, I
did not say anything about that. The time I saw those men pass here
I don't think I remained at that window more than half a minute
before I went to another window, looking for a light from a fire, and
after I looked out both these windows I came back an(1 saw these
two shots here and saw them go over the wall. I did not leave that
window again after I saw the flash light of those two shots before
they mounted tile wall over further up. It was so dim I could just
see the men on top of the wall-the wall was whiteashc-a white
wall, and as they went over they showed dimly.

Q. How long did you stay at that west window when you first
went there?-A. I don't suppose I stayed there more than half a
minute.

Q. Where did you go then?-A. I went to the window here to look
for a light up here. (Indicates window toward alley.)

Q. low long did you stay there?-A. Just glanced around and
turned back to the window on Elizabeth street.

Q. 1-low long did you stay at this window on the north or alley
side of your house when you first went there?-A. Probably quarter
of a minute.

Q. How long did you stay at the window on Elizabeth street when
you went there?--. About the same time.

Q. Then where did'you go?--A. I turned to this window.
Q, How long did you stay there?-A. Until after they mounted

the wall.
Q. How longI I want to know the time.-A. Say half a minute.
Q. Then where did you go?-A. Well, I don't know where I went;

I probably looked around from one window to the other for a while
looking for a light. a

Q. Do you mean for me to understand that after that your recol-
lection of your movements becomes hazy ?-A. No, sir; not hazy at
all; but the reports of the guns receded up the alley, or that way, and
the men were out of my vision; consequently there was no use me
looking, because I did not see a shot fired. After these men went
ever the wall there was not a sound of any kind.

F
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Q. But you don't know what you did after you quit looking from
that time?-A. I probably looked from one window to the other and
was dazed in regard to the cause of this thing and was mystified-
supposed the town might be on fire. I had no apprehension that
they were shooting at the town or anything of the kind.Q. When did y:ou get thle impression the soldiers were shooting at
the town ?-A. T'he next morning when I got up and went to market.

Q. Was that after you had discussed this with some of your friends
in the city .- A. No, sir.

Q. When did you arrive at that conclusion ?-A. When I saw the
horse that was shot-a dead hior.se laying right close to the sidewalk-
when I went past him to go to market.

Q. Then, because you saw a dead horse in the street as you vent to
market, you inferred that the soldiers in that garrison had shot up the
town?--'A. No, sir; I did not know anything about the soldiers. I
saw the horse had been shot, and when I got a little further off I saw
people who commenced to talk about what had been done. I did not
know until after I caine back from market, because, being an old man
and not going out much, I did not know much that was said.

Q. I understood You to say in your first evidence, the direct testi-
mony, that you saw into B Colptiny barracs-that is, the barracks
toward your house; could you see into thalt barracks?-A. See into it?

Q. Yes, sir.-A. In the nighttime? No, sir. I could see tihe bar-
racks, of course, but I don't think I could have discerned a man walk-
ing in front of the barrtcks, even on the upper gallery, because the
color of the barracks is a dark color and tho uniforms the men wore
was a dark color, amid I don't think I could have seen a man dis-
tinctly. I might have seen a form move, but I don't thiik-no, I did
not see a man.

Q. Didn't see any lights at all in the barracks?-A. No, sir; not a
light.

Q. Did you hear a bugle call?-A. Yes, sir.
Q. How long was thnat after the first shot?-A. I could not say

how long it was, because the time that I could mention would be only
approximate, an estimate, a judgment; I had not no way of telling
exactly what time it was nor how long from any one occurrence to
another, but I would suppose from the time the first shot was fired
until the bugle call, which I was under the impression was assembly,
was in the neighborhood of eight or ten minutes..

Q. Did you hear what is known as assembly sounded?-A. No; I
heard a bugle call that was different from most any bugle call I am
acquainted with. I am not acquainted much with any of them, in
fact, but there seemed to be a bugle call that was assembly or what I
supposed was assembly call.

Q. How many times did it sound ?--A. I only heard it once.
Q. Where was it, with respect to your house?-.A. Quite a long

distance from my house.
Q. What direction ?-A. It was, I should judge, about east.
Q. You know where the guardhouse is there?--A. Yes, sir.
Q. Was it in that direction ?--A. Yes, it was.
Q. Then, from the time that first shot was fired, the two shots,

until that bugle call, was eight or ten minutes; what happened then ?--"
A. Well, I don't know what happened.

Pme. 4, 107.]
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Q. Did you see anything ?-A. No, sir.
Q. Where were you ?-. I was in my room upstairs over the tele-

graph office, where I live.
Q. Had your curiosity ceased at that tine?-A. No, I don't say it

ceased; but a man of my age is not going to run downstairs nake to
see what's going on.

Q. Then you were naked at that time?-A. Certainly, I undressed
mv.elf.'Q. But you did go to the window where the light shines in?-A.
Yes, sir.

Q. Your nude condition did not stop you from that?-A. No: it
was pretty warni weather down there in August, you did not have to
pitt on many clothes to go to the window.

Q. But you don't want me to believe it was on account of your nude
condition you lost your interest in this excitement that was going on,
as soon as the bugle call sounded ?-i. I had no interest in anything
that happened after that hugle call sounded, or before it sounded,
except fire. I did not know what the people in the garrison were
doing; they were all fiends of mine and I supposed they were able to
take care of themselves.

Q. How long did the firing continue that you heard?-A. The first
to the Inst shot-that's approximate you know-an estimate-I would
say twn inilnutes.

'Q. How niany shots did you hear altogether?-A. No idea,
Q. Give us your best. judgmnent.-A. Well, if I was a betting man

and betting anything, I would bet there was 50; I think I would be on
the safe, side.

Q. Where were those 50 fired?-A. Most of then fired tip street-
uptown somewhere.

Q. I think you said there were 4 or 5 fired at first" is that correct?
I don't want to misqttote you.-A. Yes; there was .ositively 5 shots
fired before the men went. over the wall, and there might have been 25.

The court then took a recess for five minutes, and at 4.30 o'clock the
member- of the court, the accused, his counsels, the reporter, the
witness, and the judge-advocate resumed their seats.

Q. Did you tell the Citizens' Committee how many shots were
fired ?-A. I don't remember.

Q. Did you tell Major Blocksom and Mr. Purdy how many shots
were fired t-A. I think I estimated the number of shots fired-in the
garrison before they went over the wall-at 30.

Q. How long ago was it you gave that evidence to Mr. Purdy and
Major Blocksom ?-A. Well, that's probably two or three weeks. "

Q. And at that time you thought it w i 301-A. I estimated it at
30 about.

Q. There was 30 fired at that place; where did you hear the next
andl how many?-A. The next shots were fired were tolerably close
to the wall; I would say there was 15 or 20.

Q. Inside or outside the wall?- -A. Outside.
Q. In the alley?-A. I don't know where they were.
Q. How long did it take to fire these you have just said were out-

side the alley, 15 or 20 of them ?-A. Don't think it would exceed
half a minute.
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Q. Did the firing. cease then ?-A. It was some time before I heard
any more shots.

Q. How many did you hear then ?-A. I could not tell.
Q. Your best recollection.-A. A dozen may be.
Q. Where were they with respect to the others?--A. Farther up

town; away from me.
Q. How long did they last?-A. I don't know; they was not all

fired together-a shot now and then.
Q. Approximately, the best recollection.-A. May be half a minute.
Q. Did you hear any others after that?-A. I don't know, after

that, exactly what you get at. The shots was not fired-I could not
tell any amount of shots fired at any one time, there was firing-little
intermission and firing again-and how many intermissions, I don't
know.

Q. Give us your best recollection.-A. I would say three or four
intermisions.

Q. They were all back of your house and uptown ?-A. Yes, sir.
Q. All fired from the same guns?--A. I don't know anything

about that.
Q. You didn't note any difference in the report?-A. No, sir.
Q. Any more after you heard those uptown, toward the garri-

son?-A. No; I think the last two shots I noticed particularly were
fired close to the garrison, and I thought maybe the men were coming
back or a new party firing.

Q. You heard how many then?-A. I think two only went through
my house.

Q. Where were those fired from with respect to your house?-A.
Toward the river-southwest.

Q. Could you locate it on the map, your best judgment, as to where
it caine from ?-A. No; I have no idea only by the direction of the
hole that passed through the house. That ball might have been de-
faced, but I thought at, the time it was fired from the upper gallery
of the lower barracks, and I still think so, but it is only a supposition.

Q. How long was it after the first shot was fired ?-A. I don't
know; I wouldn't like to say anything about the tire the first and
last shot was fired, but it seemed quite a little while. I thought at
the time it was ten or fifteen minutes from the time the first shot was
fired until the last was fired, but a man in the position I was in at
the time, being so confused in regard to the cause of this, it might
have been much less, but my impresion was at that time, and I have
no reason to alter it since, that it was from ten to twelve minutes from
the time the first shot was fired until the last was fired; it might have
been much less; that is only judgment of mine.

Q. Did you tell the Citizens' Committee about that shot that went
through your house?-A. I suppose so.

Q. Did you or did you not ?A. I don't know what I told them.
I told them what I thought at the time. I don't suppose my three
evidences put together would correspond at all, simply becau.4 I was
misled in the first place of the cause of it, and the result was so much
different from what I anticipated and what I thought that I have
been under a quandary about the whole thing. I know as far as 1
am personally concerned, of all the troops that have been there-..
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there has been nothing but friendship-and no one had any cause for
anything else, particularly the soldiers.

Q. We want your best recollection, so this court can make up their
minds on the facts; we don't want a confused recollection; we want
your best recollection, if you will be kind enough to give it to us.-
A. Well, the facts, as far as I am individually concerned, is hardly
facts. What I saw and what I heard I know pretty well, but a man
with all his faculties, a young man in the prime of life, might form a
little different opinion of things than an old man who is hard of
hearing and whose eyesight is bad.

Q. How long after you heard these shots up town until you heard
this shot that went into your house? What is your best recollection of
this time?-A. I have told you thitt two or three times; I think it is
from ten to fifteen minutes.

Q. Do you see that gentleman sitting on the rostrum up there,
sirl-A. Yes, sir.

Q. I will ask you to tell me the color of his clothes, if you will-
what colors you see in his clothing? What color or colors-all the
colors, if more than one ?-A. I should suppose he was dressed in blue
with yellow trimmings.

Q. Are those the only colors you see ?-.. The only ones I can
recognize from here.

Q. Do you see anything in his hand?-A. Yes; I see something
in his hand.

Q. What color is it ?-A. I don't know what color it is-a light
color, not dark.

Q. Tell us the color of the chair he was sitting on over there?-
A. Yes, sir. It is a wood color-dark wood color; varnished wood.

Q. Stand up and look at the gentlemen in the back of the house-
four gentlemen back there. How many gentlemen do you see back
there by the stove?-A. I see one man-two men.

Q. Is thht all you can see back thereI

At this point the judge-advocate addressed the court as follows:
The defense has asked that all witnesses In this case be excluded from the

room, and I tWink one of the men at the back of the room is a witness. I there-
fore Insist that he leave the room, as requested by the defense.

To which counsel replied:
This is not a trick; I simply want to test this man's sight to see If lie can

see; I want to know, and I want the court to know. I know nothing of the men
back there; I did not put them there. I don't want a false Impression created.
I did ask the associate counsel to get some men in the back part of the room so
I could at the proper time have this witness Interrogated as to those people. I
did not look back and did not know personally who any of the people were. The
whole object was to determine whether or not this man could see at this dis-
tance accurately, to determine the color. It Is material to this case, and I
think we have a right to ask that question, and I understood the judge-advocate
to object to it, anrd I request his objection be put in writing so It go in the
record. I claim that It Is perfectly proper' cross-examination.

To which the judge-advocate replied:
No fault whatever was found with the method employed by counsel for the

defense to test the sight of the witness. It was simply to remove it witness
from the room to whose presence the defense had objected this morning.

I UT ifr. 4. 1.90 7.
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By the counsel:
I object to this for this reason: The judge.ndvocate selected and Indicated, or

started to Indicate, the only man of all others that we were particularly anxious
should he In that crowd.

By the judge-advocate:
Which happened to be the only wititess.

By the counsel:
Are you sure of that?

By the judge-advocate:
If you had allowed iue to call the nnute I would have teen sure of It.

By the counsel:
I did iiot wish you to call his name. as this witness would then have been sure

of who lie was. Have you aniy objection to the question or not?

]By the judge-advocate:
I have no objection to the question or answer at this tine or any other time,

but I do object to that man's presence in the room.

(The man was then requested to and did leave the room.)
Q. Will you tell the court how many pedple you see back there by

that stove?-A. I see five.
Q. Commencing on the right, will you tell us what colors they are

dressed in? Your right, Sir.-A. Dark color; either blue or black; I
can't tell which.

Q. Any other colors he has got on?-A. I don't recognize any
other colors. Light-colored vest or shirt.

Q. Has lie got his hat on, can you see?-A. I don't think he has
his hat on.

Q. Where is it?-A. In his hand, I suppose.
Q. You can see his hat in his hand?-A. r can see something in

his hand; I don't know what kind of hat he wears.
Q. Ile also has on a light vest?-A. Not light, no, but it is a little

different shade from his coat; there is nothing light about it.
Q. Do you see his shoes?-A. Yes, sir.
Q. What color are they ?-A. Dark color.
Q. Will you look at the next man to him? What kind of clothes

has he got on ?-A. I can tell lie has an overcoat.
Q. That all you can see?-A. That's all I can see distinctly; yes.
Q. What kiid of a lit is he wearing?-A. Is not wearing any.
Q. Has lie got a hat?--A. I don't see any hat..
Q. Look at the next man. What kind of clothes has he got on?-

A. I judge he has on a light blue suit.
Q. What kind of a hat is lie wearing?-A. I don't think he has on

any hat; I can't see his hat.
Q. You see nothing but a light blue suit ?-A. I don't know whether

light blue or light gray.
Q. You don't see anything. then. but that one color; is that what r

am to understand ?-A. That's all I can see.
Q. Is he a white man or black man?-A. I judge he is a white

man; he may have colored blood in him; I don't kcnow.
Q. Take 'the next man to him; how is lie dressed?-A. He is

dressed in black.

I I
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Q. Do you see any other colors?-A. A white shirt.
Q. Do you see anything else about him different, any jewelry?-

A. I can see a chain.
Q. How is the next man dressed ?-A. I judge he is dressed in a

soldier's uniform.
Q. How is he standing?-A. Stands up like a soldier.
Q. Stands at attention, eh?-A. Yes.
The judge-advcate here objected as follows:
I object to that inot remark. "Attention " has a peculiar signifleance to you

gentlemen and has noie to) ti witness.

To which the counsel replied:
May It please the court, he claims knowledge of soldiers. and I supposed he

understood.

The court then instrilcted coun-el to ask the witness if he under-
stood the military term "Attention."

Q. He requests me to ask you if you understand what is meant by
standing at. attention."-s. No; when you put the standing to it

I don't know what that means.
Q. What is the color of the man on your left ?-A. He is a fair

looking white man.

Q. (hot any other color besides the soldier clotlies?-A. Not that
I call see.

Q. What color is the man on tile extiene right-your right ?-A.
He is a white man.

Q. You are sure about that?-A. No: I am not sure of that.
Q. IHow many men are there? Look closely and tell us; look

varefully.-A. I can see five; there may be one hiding behind the
stove; 1 cant tell.

(The comisel then had read porliov of witness' direct testiniony
wherein lie stated lie recog(izedi the voice of the nian who gave the
coniniand " Here we go " or "'There tile go.")

Q. Did you hear that evidence just roand. -A. Yes, sir.
Q. Did you tell the Citizens' Coinmittee you thought that was the

man when you went before them ?--A. No, sir; I don't think I did.Q. Did yo01 tell the other exaiing I)eole?-A. rold them I

thought his voice was 'iimilar, lie had a lisp.
Q. When did you make up your mind lie was the man ?-A. I never

made up my minild it was the man.
Q. When did you make up your Imilnid you thought he was the

man?--A. At the time, the instant I heard his voice.
Q. Whv didn't you tell the committee then?-A. Because I did

not think'it was necessary.
Q. When did you make up your mind it was wise to tell?-A.

When I was aslwel the question.
Q. Will you show us where the man was, as near as you can recol-

lect?-A. have no idea where he was; I did not see Lim-my eye-
sight-I just heard the command-I judge it was a command.

Q. At what time in that proceeding. from the time you first saw
these men crossing back and forth on that walk between the bar-
racks, and the time they jumped over the wall, was it that you heard
that command given in this voice you recognized later on; at what
period?-A. The time that the voice reached me with the words I

20 I[Ftn. 4,19~07.
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have said, "There lie goes," or "tIere we go;" I thought it. was
"There they go," because I thought they were chasing somebody; it
was just at tie second before they went over the wall.

Q. Then. at the tinie, thle mat you heard nuist have been some-
whLere near• where that pointer is?-A. No; he was not.

Q. Will you tell us where he was?-A. lie must have been closer
to mie, or I could not have heard it. unless lie hollered like the deuce.

Q. Where was he.?-A. I don't kIow where he was. Ilow could
I tell, when I didn't see him? What do you want to ask ine a ques.
tion like that for?

Q. I want to know your memory. -A. My memory is n~ot as good
asy ur's, probably. *

.I want yon to lot-ate how near that voice was when you heard
it. It is very important to this case-important to my client-and
we have a right to know it, and want you to locate it.-A. I can't
locate it, only I heard that voice and the command or suggestion, or
whatever it was. It readied me, and was the only thing I did hear
in the whole thing.

Q. W'hen (lid you first tell anybody about that?-A. I never said
a word to anybodyt about it until I s poke about it to Major Block-
sone, and then tie. question was asked me if I did bear anything I
could identify.Q. Will you give us bour hest recollection of tie direction of the
voice; where did it co;me from : was it near the imen or with the
iei ?-A. It came fronmithe direction of where I saw the inen-where
I should judge it was spoken-altuit where I saw the two flashes
front the weapons. and that was about halfway between the small
gate of tle garrison wall and what you call tile closet.

Q. About halfway, or somiewlhere near where tile large letter " B"
is there; can you se it ?-A. There is a small gate in that wall you
have not got marked on that iap; it runs tip, I think, about 22 feet
further.

Q. About how far is that small gate you speak of now, from the
lare gate?-A. hlle wall that separates the two gates is about 12
feet; that gate is abumt 4 feet wide.

Q. Then it was miihlwav from 12 feet the other side of the gate,
or from the small gate to the toilet up there; that's where you locate
him when lie gave the conlmand ?-A. Yes.

Q. With respect to the b:mrracks and the wall itself, was he about
midway, or which way was lie with respect to the wall and the bar-
racks? About midway ; --A. The sound of the voice?

Q. Yes. That's th'e direction I understood you to say it caine
from.--A. The direction I think it came from-recollect there is no
positive evidence you can get. about me, except what I saw and felt
and heard. and that has tobe pretty loud for me to hear it.

Q. So it has to be pretty loud for you to hear it?*-A. Yes.
Q. How long after the'shloting was going on-those 30 shots you

testified to-just after those?-.. Those 5 or 6 shots?
Q. I admit I am soniewlat confused-you have testified all the

way front 2 to 80; you said 5 or 6, and it might be 25, and then yoll
finally decided on 30.-A. You are mistaken; I said it may have
been 30 shots. That was a sulp)osition, butt the extreme now, the
extreme is 5 shots: that is the smallest amount I can possibly recon-
cile myself to. I don't know how many shots were fired.
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Q. Is your knowledge of the sound of this voice as indistinct and
uncertain as your knowledge of the number of shots?-A. Well, m
knowledge is this: This man came to me-I think it was on the t
or 6th of the month; he represented himself to be a sergeant; I
didn't ask his name. I had a small house vacant in that alley T
was using partly for a storeroom, but it was a dwelling house, and
he saw it was not occupied and wanted to rent the house, -and told me
the reason-said he had a wife coining here and he did not want to
take her up in the tenderloin district; wanted her close by. I did not
care, for the small rent I could get, about moVing my furniture out
and I put him off, and that man came to me three days in succession
about that house, and then lie talked about himself-said he had
been in the war in Cuba. He had a peculiar expression, a peculiar
way of talking. sort of a lisp; he was a fine looking man about 40 or
45, and when I heard this command "There we go 'or "Here we go"
it sort of struck me it was the same man made the remark. That's
all I know about it; I am not positive one way or the other.

Q. Do you want this court to understand that you heard that same
identical voice giving commands that night that you had heard two or
three days bef6re?-A. No, sir; I don't want the court to understand
anything more than I suggest it is posible-my thought. I don't
know there is a man in that garrison that ever went over the wall,
as far as I am positively sure. What I saw at that distance is very
indistinct.

Q. Is it not a fact that your hearing would be equally indistinct
between the point pointed out and your window ?-A. Yes; equally so.

Q. You don't mean to swear before this court that the same man
gave a command that night 60 or TOO feet away from you that had
ben talking to you about a room the day before?-A. No, sir; I
don't swear he was or was not; it was my impression he was.

Q. When did you formulate that impression ?-A. I formed that
impression immediately when I heard the voice.

Q. Why didn't you tell that Citizens' Committee you had such an
impression?-A. Because I did not think it was necessary; they did
not ask me anything about it. In fact, everything I have said before
the Citizens' Committee or any other committee, if anything, has
been on the side of the soldiers.

Q. I believe you said that wall was painted white or white-
washed?-A. Yes, sir; it is called whitewash; it is sort of a blue
whitewash, actually; a little blue put. in it.

Q. Was it white or blue?-A. Nearly white.
Q. Was it white or blue?-A. It was nearly white.
Q. Now, this man who asked you about the rent of the house and

had that strange lisp saw you several tines?-A. Yes, sir.
Q. How many times?-A. All together four times, I think.
Q. Did you talk to him a good deal, more or less, each time?-A.

No not mucieh; he done most of the talking.
. Could you recognize him if 1o saw him here now?-A. I don't

know whether I could or not; I think I could if I saw him in his
uniform and lie wore the same clothes he did then.

Q. You identify him, then, by his clothes and not his conversa-
tion?-A. No; but there is a difference in the way a man dresses.
You put citizen clothes on you and I might not know you. I would
recognize him if he would speak to me, I can tell you that.
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Q. This lisp that is so well fixed in your mind-did he lisp with
each word he uttered that night?-A. Well, there was only three or
four words, "There they go" or "Here we go," and the sounds. I
don't know if it was each word or not.. There was a queer way about
it that made me think I identified the man, that's all.

Q. Was this matter ever discussed by you with any citizens of
Brownsville since August last-this identification of the man with
the lisp?-A. No, sir.

Q. You are sure about that!-A. Yes, sir.
Q. You are sure it never came up in these numerous discussions

that "we" had ?-A. I don't remember it; no.
Q. Are you sure it did not?-A. I am not sure; no.
Q. You might have discussed it?-A. Well, I might, but I don't.

think I did.
Q. You won't say positively you did not?-A. No.
Q. You still cant remember any of those people that you describe

as "we" in these interviews-any one?-A. 1+ is owing to what you
call interviews. I don't suppose there is 20 men in Brownsville but
what has talked over that occurrence among themselves since it hap-
pened, or probably 20 women either.

Q. Pretty generally discussed, was it--A. Well, I should say it
was.

Q. Did you tell any of them what you knew?-A. I might have
done so.

Q. Could you remember whether you told any particular one?
Could you tell us who you talked tot-A. No; I could not.

Q. You could not remember a single soul you ever discussed it
with ?-A. No, I can't. Somebody might have talked this thing over
and I put in a: word. and somebody else said something a hundred
times since then. I know I never went to any individual and told
them what I thought about it. In fact, I believe I never told it to my
wife what I actually thought about it.

Q. Did any of your neighbors come to your house and discuss it
with you?-A. No, sir.

Q. Where were these various discussions held -A. They might
have been held in the barber shop, or in the apothecary shop, or in the
blacksmith shop or 40,000 other places.

Q. Were they-A. Of course it was.
Q. Whose barber shop did you discuss it in ?-A. Never discussed

it in anybody's barber shop. I said it might have been.
Q. WIre they discussed in any of those places you have men-

tioned ?-A. I could not say where they were discussed or by whom;
I know it has been general conversation.

REDIRECT EXAMINATION.

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. Mr. Rendall, the shot thv' went through your house passed
through your house before the men went over the wall?-A. No, sir.

Q. After?-A. Yes, sir.
Q. Mr. Rendall, what time is it now, at the present momentl-A.

You want me to look at my watch?
Q. Tf you please.-A. By my watch it is 10 minutes to C.
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Q. Are there any lights burning in this room -A. No, sir; I don't
think there is. You mean artificial lights?

Q. Yes.-A. No, sir.
Q. How far is it to the end of the room down there ?-A. About 45feet, I 'uIde
Q. 'dould you call this room unusually well lighted at the present

time?-A. No, sir; I would not.
Q. Mr. Rendall, will you take a look at the color of this ceiling?

Now, will you compare that with the color of the garrison wall
around Fort Brown; is it similar or very dissimilar?-A. I would
not call it-the garrison wall was painted with a blue powder into
the whitewash-that the first mont i maybe, or a week after it was
painted, it was a blue cast; but that bluish faded out by degrees, until
the time we speak of it was nearly white-that is, a dirty white.

Q. You spoke of a small toilet room, if I remember you correctly,
near the middle of B Company barracks; did the men who went over
the wall go over on the side toward your house or on the side be-
yond?-A. Yes; that I saw went over on this side of th closet.

Q. Namely, on the side toward youl house?-A. Yes, sir; a little
this side the entrance to the alley, those I saw.

Q. How long an interval was there between the time you saw those
men pass under the light, whom you declare to be soldiers, and the
time you saw other men, or perhaps the same men, go over the wall ?-
A. I don't think it was thirty seconds.

Q. And the men under the light had guns?-A. Those that I saw,
two guns.

Q. And the men that jumped over the wall did not, as far as you
know ?-A. I could not tell; that was too far.

Q. It is probably the fact that these soldiers were chasing a lot of
marauding people out of the reservation?-A. I thought they were
chasing thieves; I could not tell.

Q. fIow long did it take the soldiers to rouse and come from the
barracks after this crowd had jumped over the wall?-A. I could not
say.

Q. Do you know at what moment the soldiers did come out of the
barracks? Did you either see or hear them?-A. No, sir. I heard
the men come downstairs, on the upper galleries, and come down-
stairs after the last filing. I think a commissioned officer was calling
the roll or bugle call, or son thing like; but it was some time after the
last firing.

RECROSS-EXAMINATIONO

QUESTION BY THE ACCUSED.

Q. What was the condition of the weather that night?-A. The
condition was rather a dark, starlight night; but very little wind,
as far as I renewber.

EXAMINATION BY THE COURT.

Q. You say that you went to sleep about half an hour after the
time when you first heard the firing and after a command had
marched down the street; what must have been the time, then, after
the first firing before the command passed down the street?-A.
Well, I judge about thirty mintes.

IFEB. 4. 1007.
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The judge-advocate repeetted the question.
A. I didn't say I went to sleep. Laying down on a bed and going

to sleep is two different matters. If a man can tell when he went to
sleep I would like to see him do it.

Q. When did you discover the two shot holes in that room ?-A. I
think it was after breakfast; it must have been as late as 8 o'clock
the next morning.

Q. You say that you went to bed about half an hour after the time
when you first heard the firing and after a command had marched
down the street; what must have been the time, then, after the first
firing before the command passed down the street?-A. Well, about
thirty minutes. As soon as the officer went out through the garrison
gate up Elizabeth street.1 laid down again. When they came back
I don't know; I didn't hear anything after that. I didn't appre-
hend anything; I just thought they were chasing a thief or some.
thing; I didnt know a shot went through my house; nothing at
the time.

The court then, at 6 o'clock p. in., adjourned to meet at 10 o'clock
a. In., February 5, 1907. CHAS. E. HAY, Jr.,

Captain, Acting Judge-Advocate, Judge-Advocate.

HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., Febuary 5, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. In.
Present: All the members of the court and the judge-advocate.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of the previous meeting was dis-

pensed with.
The judge-advocate here addressed the court as follows:
I would like to introduce, as assistant Judge-advocate, Mr. John I. Klelber,

of Brownsville, if there is no objection on the part of the defense.

To which counsel replied:
I do not see It Is subject to objection, as Mr. Kleiber Is In every way a

respectable citizen and lawyer.

The court then took a recess for five minutes, at the end cf which
time the members of the court, the accused, his counsels, the reporter,
and the judge-advocates resumed their seats.

Mrs. GEORGEV W. RENDALL, a witness for the prosecution, was duly
sworn and testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY T-HE JUDGE-ADVOCATE.

Q. Will you tell the court your name?-A. Elizabeth V. Rendall.
Q. Your residence?-A. Brownsville, Tex.
Q. Occupation, if anv?-A. None.
Q. Mrs. Rendall, iI you go to that map over there, take hem

pointer, and point out your residence I
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(Witness being unable to clearly understand the map, and there
being no objection, the judgeadvocate indicated the corner of
Elizabeth and Fifteenth streets, and she said that was where her
residence was located.)

Q. Mrs. Rendall, will you tell me what this is (handing witness a
photograph) ?-A. The telegraph office.

Q. What is the telegraph office?-A. My residence; at least, the
upper part of it.

Q. Do you recognize that as such ?-A. Ye, sir.
(The judge-advocate submitted in evidence the photograph men.

tioned. which is hereto appended and marked -. )
Q. Will you look at this and tell me what you think it is (handing

witness another photograph) ?-A. That is the gate going into the
post, the walk, directly-

Q. From what point is that taken?-A. From our front window,
looking into the post.

Q. What is that. place (handing witness another photograph) V-.
A. That is the large gate, I think.

Q. From what point, apparently, is that taken ?-A. Probably from
the same window, of course, there is a view; .this is the large gate and
this, I presume, the smaller gate.

Q. What are those buildings behind there, do you know; behind
that wall ?-A. Those are thebarracks, are they not? The barracks,
the quarters.

(Last two pictures identifle6 by witness are hereto appended and
marked, respectively,

Q. Will you tell the court where you were uI)on the night of August
13, 1906?g-A. I was in bed, awake.

Q. Where?-A. In my bedroom over the telegraph office.
Q. In the town of Brownsville ?-A. Yes.
Q. Did anything unusual occur during this night, and if so, please

state fully to the court what.-A. Yes; I heard a single shot.
Q. About what time?-A. I went to bed about twenty minutes or

twenty-five minutes after 11. I sat up reading and looked at the
watch about that time, and had not been asleep.

Q. You say you heard a single shot?-A. Yes, and then I think
two or three others in succession.

Q. What did you do then ?-A. I sprang up immediately on hear-
ing the first shot and went to the window.

Q. Which window ?-A. The front window, looking into the post.
Q. Did you see anyth:Kig?-A. Not then; for a few moments I

didn't.
Q. When did you see anythingf-A. Well, it was after several

shots had been fired.
Q. And what did you see?-A. I heard a confused sound of men

talking low voices, and seemingly moving backward and forward in
front of the quarters nearer the river.

Q. Could you see these men ?-A. Not at that time.
Q. Did you subsequently see men whom you thought were the same

ones--A. I saw men passing along the walk toward-I suppose it
would be the eastern part geographically.

Q. Away from the rwer .--:A. Yes.
Q. What kind of men were they ?-A. I could not see, but I sup-

posed they were soldiers, or men in the post.
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Q. What made you suppose that ?-A. I did not suppose anyone
else would be in the post excepting the men.

Q. Did you see anything about them which would lead you to be-
lieve they were soldiers?-A. No; I could tell they were men moving
along rapidly.

Q. Did these men at that time pass close enough to the light for
you to distinguish them ?-A. No. I could see their forms distinctly.

Q. Could you tell whether or not these men were white or col-
ored ?-A. No, I could not, but I presume they were colored.

Q. Was there anything said by these men that you heard?-A. I
heard a remark. made, but I ami not sure whether 'it was during tile
time I heard them moving rapidly backwards and forwards there, or
afterwards.

Q. Do you remember what this remark was-A. It was something,
either" I told hinm to shoot," or " I told him not to shoot."

Q. What was the quality of this voice; was it peculiar in any
way?-A. No, I don't remeinber that it was.

Q. Did you see what became of these men ?-A. No, I did not, be.
cause I was moving from one window to the other; I did not remain
only a few moments at either of the three windows, but kept looking
from one to the other.

Q. Why did you look from one window to the other?-A. I wanted
to ascertain what the firing and trouble was.

Q. About how many shots were fired? I think you mentioned you
heard shot.-A. I heard a number. When do you mean, at the be-
ginning of the firing, o'r all through?
.Q. Kindly tell the court how many shots you heard at the begin-

ning and how many at any subsequent time.-A. I heard first the
single shot, and then I heard a few, 3 or 4 perhaps, in rapid succes-
sion, and then, I think, a bugle call.

Q. Do you remember whether the subsequent shots were in any
wise different in sound or tone from this first single shot you heard ?-
A. Perhaps they may have sounded louder and more distinct.

Q. How long did the bugle call sound after the first shot was
fired ?-A. I think it was a short call.

Q. How long a time was it after the first shots were fired?-A. I
think it was almost directly after it, as well as I remember.

Q. Was your house injured in any manner that ni hit?-A. Yes.
Q. In what way, please?-A. It was struck ba bullet. I was

standing at the window, my husband and I, at te window looking
onto Elizabeth street, stooping, looking through the window, and sud-
denly my face and neck was covered with dust and splinters; I did
not know the shot had entered the room; I thought it had struck the
outside of the house, for I distinctly smelled the odor of the pine.

Q. Did you at any subsequent time examine the house for bullet
marks?-A. I said then, "We had better come away from the win-
dow," but I did not know until the next morning that the bullet had
entered the wall, had gone through the house.

Q. The next morning did you examine those holes to see whether
you could tell from their alignment from what point they. were
fired ?-A. No, I don't think it occurred to me at the time, but I
might possibly have thought it came from the first quarters near the
river.
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Q. Have you at any subsequent time made such an examination ?-
A. I don't know as I understand the question. I saw the hole tile
next morning in drawing the bar: I saw where it had gone through
the wall and through the corner of the mosquito net.

Q. Did you make any examination of this wall to see from what
direction this bullet might have come?-A. I did not examine it; I
sa, the hole very distinctly, a hole as large as that. and where it went
through the wall. (Witness indicates size of hole by putting thumbs
and forefinger together at tips, with hands open about 21 by 5 inches
in diameter.) A ragged hole, and going through the otler side it
was just a Small place.

Q. Can you point to the place on this photograph where that bullet,
as nearly as you ca:-whmpt portion of your house was struck?

(Witness indicates corner toward Elizaheth street and toward tie
garrison. by putting pencil mark on the, pIotograph. Exhibit -. )

Q. And where (lid the bullet pass out?-A. Passed straight
through (he room almost in a straight direction.

Q. In to horizontal direction ?-.%. Yes.
Q. Did you hear any Spanish spoken that night?-A. None at all.
Q. Mrs. Iendull. thIs hole that .vou spe:k of. at what place in y,our1

house was that? Before answering that. was there more than one
hole?-A. No.

Q. Jtist one hole?-A. One hole that I saw.
Q. How inany shots did you hear fired that night?-A. A great

many: I can't say exactly, but probably 100 or more.
Q. Were ill the shots very close to your hoise ?-A. It sommnded to

me as though they were.

Q. You heard none away from your house at all ?-A. The sounds
were so distinct and clear that they sounded almost directly near.

Q. And the shots you heard sounded about the. same plae?-A.
No; I think the last volley I heard sounded further away.

Q. Do you want the court to understand, Mrs. Rendall, that all of
the shots you heard that night came apparently from the garrison?-
A. It sounded to me hut 1 presume they did not. I was too fright-
ened to think of Lo,.,dng any particular direction from which they
cane.

CROSS-EX A MI NATION.

QUESTIONS 11Y TilE ACCUSED.

Q. How old are you, Mrs. Rendall ?-A. I think I am 00 years of
age.

Q. You have lived in Brownsville how long?-A. Over thirty
years, I think, or about thirty years.

Q. You have lived in that particular house how long, where you
live now ?-A. Over the telegraph office?

Q. Yes.-A. I had only been there a short. time. My son and his
family occupy my own house.

Q. had you heard during this time you lived there alarns of fire
given frequently ?-A. Yes.

Q. Always roused when those alarms are sounded?-A. Always.
Q. How many times have you told this story, Mrs. Rendall ?--A.

Do you mean to officers of theYvourt ? Only once ;to Major Blocksoin
and Mr. Purdy.
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Q. You didn't appear before the Citizens' Committee--A. I did
not.

Q. Have you discu.Qed it with anyone, Mrs. Rendallf-A. Not
especially.

Q. Have44 ou in any wayf-A. Why I have talked it over, I sup-
pose, with friends and people in the town.
* Q. About. how many times would you say you had discussed this

since last August --A. I can hardly rememnber.
Q. Can you tell us any particular persons you discussed it withl-

A. No; I don't think so.
Q. Did you ever discuss it with the mayor?-A. I never have.
Q. Discussed it with your husband f-A. Not especially; no.
Q. Is there anybody you discussed it with, especially or other-

wise f-A. No, I don't think so; except in talking it over and circunt-
stances of that kind.

Q. Well, with whomf-A. Well, I can not recall the number of
friends that we have-ladies.

Q. In your house, or where?-A. In other houses.
Counsel here addressed the court as follows:
It has come to our notice that there are some witnesses for the prosecution

here in the room-Mr. Creager; are you going to call him?

ro which the judge-advocate replied:
I will state that it is my intention to call him later on.

To which counsel replied:
I am told he Is in the room. There was a great deal of zeal displayed yester-

day when we were testing the sight of a witness, and I would like the same
amount of zeal displayed now.

To which the judge-advocate replied:
I would like to state that Mr. Creager has not been subpoenaed In this case,

but It Is my intention to call him later on a point upon which no other person
will testify, and he can not become biased by anything he may bear, and, fur.
there, this gentleman Is a Federal officer and United States commissioner for
the southern district of Texas, and there Is alwi,.' a comity among courts.
When the witnesses in the Federal courts are put unde, lhe rule, as It is called
officers of the Government are never subjected to its operation. If the court,
however, directs removal of the witness, I shall be pleased to comply with its
desires.

To which counsel replied:
I regret exceedingly that I am not more familiar with the evidence of the

judge-advocate than I am. The entire country knows, through the press, that
certain Federal officers have been charged, rightly or wrongly, in the press,
with acts of hostility toward certain members of the garrison at Brownsville,
and, while there is no one-more willing to accord all the privileges that any
Fed 3ral officer may be entitled to, If this gentleman is a witness and if he Is
from Brownsville, we must insist upon the rule being applied to him, and
whether he has been summoned or not, If the judge-advocate is go!ng to call
him in here, we ask for the same good faith in regard to that witness as we do
In regard to all other witnesses. He is a witness, and the fact whether he
has been summoned or has not been summoned is of no importance.

To which the judge-advocate replied:
I have nothing further to say, except that I deny that I have attempted to

act in any way in bad faith with either the accused or his counsel, and I shall
forthwith ask Mr. Creager, If he Is in the room, to retire.

(Mr. Creager then retired from the courtroom.)
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Q. You never discussed it with anyone in your house --A. Why,
not especially; I mqy have possibly spoken of it and talked of it.

Q. Did you talk over it at all, especially or otherwise --A. I
presume I did; I can not recall.

Q. How often .- A. The number of visitors.or how often-proba-
bly a good many times. It was a common subject of conversation.

Q. It was a common subject of conversation I-A. The occurrence;
certainly.

Q. Did you ever tell anybody what you saw that night, except Mr.
Purdy and Major Blocksomf--A. Yes;I probably did.

Q. Did anybody ever tell you what they saw or heard V--A. No, I
don't think that they did.

Q. Nobody in the place?-A. No, sir.
Q. Not even your husband ?-A. Well, I suppose vve saw almost

the same things, or might have seen them, if he had been looking from
the same window.

Q. Do you want this court to understand that you never discussed
the details of this with your husband ?-A. We spoke of it; but I
don't think we entered into any special details.

Q. Did you tell him what you saw at any time f-A. Yes.
Q. Did you tell him what you heard ?-A. Yes.
Q. How many times did you tell him ?-A. Probably not more

than once.
Q. When was that--A. I can not recall the time, it might have

been the day after or a few days after.
Q. Might it have been more than once; might you ive told

your husband more than once what you saw that night?-A. No; I
hardly think so.

Q. Or heard that night f-A. I do not remember; I may have
spoken of it more than once, but I don't remember especially.

Q. Did he ever tell you what he saw or heard ?-A. I don't think
he spoke of it more than once or twice.

Q: Did he tell you the whole story of what he saw and heard ?--
A. Yes; I suppose not connectedly, but he may have spoken of dif-
ferent incidents of what he saw.

Q As a matter of fact, didn't you discuss that pretty freely with
your husband I-A. I did not, because he is not a talking man.

Q. Did you with anybody --A. As I said before, I may haVe.
Q. Did you or did you not? We want to know.-A. Idid speak

of it to different people.
Q. How many times ?-A. I do not remember.
Q. Did you tell them the whole story ?-A. Possibly.
Q. Give us an idea of how many times you have told this to other

people.-A. I don't think I can.
Q. Would you say as many as ten times f-A. Hardly.
Q Well, five I-A. I will not undertake to say the number of times,

for I do not remember.
Q. Will you tell any one person you have talked it over with I-

A. I can't recall any special person I have talked with.
Q. As a matter of fact, was not this talked of pretty freely in the

city of Brownsville as an outrage ?-A. It was.
Q. And you joined in these conversationsal-A. I certainly did.
Q. And this was so commonly discussed that it made no inipression

on you who you talked to f-A. No; I can't say that.
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Q. Will you tell us exactly what the situation us [was] in regard to
that, please, because we want to know? Anybody ever tell you not
to admit this in court?-A. No one ever did.

Q. Will you think the matter over and give us the benefit of your
host recollection now as to who you ever discussed this with freely
and how often?-A. No, sir; I will not, because I don't think I could
give you a correct answer.

Q. Why not?-A. Because I may have spoken about it to a numn-
ber of people casually; I don't remember.

Q. As a matter of fact, Mrs. Rendall, is this the class of subject you
would discuss casually? Is it not a subject you would discuss with i
great deal of feeling, naturally?-A. Yes.

Q. Didn't ou discuss it with a great deal of feeling with a number
of people Yes.

Q. If you did discuss it, tell me why you can't remember one sin-
gle person in Brownsville you discussed it with ?-A. I could give
the names, certainly, of some of my friends I discussed it with.

Q. When you were calling, or when ?-A. When I was calling, yes,
and when they were calling.

Q. When you were calling and when they were calling on you. So
it might have been discussed in your own house with your friends--
A. It might have been, but very few times, because some weeks the
calling was limited.

Q. Why?-A. I presume the people were disturbed and uneasy
about-the outrage, I presume, you would call it.

Q. You mean to say they were afraid to get together; is that the
impression you r-annt to give?-A. Not that exactly, but they just
didnot go out; didn't cal upon me very often.

Counsel for the accused addressed the court as follows:
In order that the record may be straight, if I may be pardoned, I will make

somewhat of an explanation ot these pictures. I understand they are the same
that appear in the report of Mr. Purdy, and the defense has just explained to
the judge-advocate that there is no objection to the printed matter unlerne.ath
the pictures being examined In connection with the pictures; they indicate to
the court the points from which the various pictures were taken. For Instance,
the picture showing the front gate and the small gate was taken from the front
of the Western Union office, showing the main gate and garrison wall looking
southeast. The house known as the Western Union building was taken from
In front of the garrison wall, evidently in what Is described as Fifteenth street.
The next picture shows the small gate and the road Inside of the garrison with
the ends of two sets of quarters, that we take It, art; quarters on the officers
row in the rear. This was taken from Mrs. Rendall's room in the Western
Union building looking toward the garrison. It shows the small gate, as I said,
and the sidewalk and the road. We simply wish to call attention in that con-
nection to the fact that on account of tricks of photography that distance
looks about 200 yards, when as a matter of fact, as I understand it, the dis-
tance from the wall to the barracks Is only about 60 feet.

Q. When did they commence to call on you, Mrs. Rendall; how
long after August 18 ?-A. Probably friends came in, probably two
or three weeks or a week after the white soldiers came there. I don't
remember that exactly.

Q. Where were you exactly when. you heard that first shot?--
A. The first shot that was firedI

Q. Yes.-A. I was lying in bed awake, I had not been asleep
at all.

Q. What were you doing ?-A. I was simply lying down.
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Q. Not doing anything--A. Simply awake, that's all I can say.
Q. What had you been doing that evening, Mrs. Rendall, up to

the time you laid down ?-A. I had been reading.
Q. What were you reading ?-A. I can't remember, probably a

magazine or a novel; I don't remember.
Q. When did you qui; that ?-A. I think probably 20 or 25 min-

utes after 11.
Q. Whereabouts were you lying down, what part of your house -

A. The bed stood immediately at the side of the window where the
shot came through, against the wall.

(Counsel goes to map or. wall and explains to witness what each
mark represents; shows her the streets,.the houses, etc.)

Q. Now, which room did you sleep in in your house? First tell
us how many rooms are in your house?-A. There are two rooms
and the hall running across.

Q. Where were you, in the room toward the garrison ?-A. Yes.
Q. Does that room run from front to back toward Washington

street? The full depth of the house from Elizabeth street to Wash-
ington street?

(Witness here indicates that the door in the center of the picture
is the door into the telegraph office and that the entrance to her own
apartments is on the side of the house toward the city of Brownsville
and farthest from the garrison.)

qO Will you tell us how you got into your bedroom from down-
stairs?-A. There is a hall downstairs with a staircase leading to the
upper hall.

Q. Straight up ?-A. Yes.
- Q. How do you turn when you get to the top of the stairs to get to

your room which is on the farther side of the house from the stair.
way 1-A. Turn to the right.

Q. Do you go the whole length of the hous. toward the garrison to
get into your room --A. Yes.

Q. There is a hall there the whole length I-A. Yes, sir; and a
small hall cutting off the staircase.

Q. How many rooms on the front?-A. Two rooms only on the
front.

Q. Are there any rooms in the back of the house ?-A. Yes; there
are a bathroom and another small room or pantry.

Q. Where is that small room or pantry you speak of f-A. It is
just back of the staircase coming up into the hall.

Q. What windows have you in this room that you were in toward
the garrison ?-A. There are thee windows in the room, one looking
directly into the post, the end window, and one on the side, which also
gives a view of it; I suppose you call it the end of the room looking
onto the side wall. (Indicates toward the garrison.)

Q. One on the front, one on the side toward the garrison and the
other looking onto Elizabeth street from the other end. boes not
your house front on Elizabeth street ?-A. Yes.

Q. You have one window on Elizabeth street in your room ?-A.
Yes; that is the bedroom.

Q. That then is the one on the front or Elizabeth street side?
Where are the other two? Is there more than one window on the
Elizabeth street side --A. No; only one.
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Q. Now where are the other two windows in that room I-A. One
on the end looking toward the post, and the other is across on the
other side on the--

Q. Looking which way ?-A. Looking directly toward the wall or
the quarters.

Q. I understood you to say there was one window on Elizabeth
street and one here, which looks toward the wall, and where would
the other one be, looking, as you say, toward the wall--on'what side?

(Witness here indicates that she was in the room of the house
toward the garrison upstairs. That there is a window on Elizabeth
street and one facing directly toward Fifteenth street or the road
separating the garrison from the city of Brownsville, and one looking
toward Washington street or the alley between Elizabeth street and
Washington street. looking over what is known as the shed.)

A. The streets, as far as I am concerned, I only know one or two
streets in the town by their names, and I presume this side window
looks into Elizabeth street. That would be Elizabeth street looking
directly into the post, is it not?

Q. You were in bed when the first shot was fimd I-A. Yes, sir.
Q. What did you do I-A. I sprang up immediately.
Q. Went where?-A. To this window.
Q. Which one, show us on the map.
At this point the court was closed, and the accused, his counsels,

the witness, the reporter, and the judge-advocates withdrew, and
when the court was opened the president announced, in their presence,
as follows:

I am Instructed by the court to request the judge-advocate and the counsel for
the defense to prepare any diagrams or other matter that they might think
would facilitate the examination of witnesses, prior to the Interrogation of the
witnesses for evidence before the court, with a view of facilitating the examlna.
tion of tho witnesses.

Counsel for accused here addressed the court as follows:
The defense is very glad indeed to cooperate in that to their utmost.
The court then took a recess until 2 o'clock p. m., at which hour the

members of the court, the accused, his counsels, the reporter, the wit-
ness, and the judge-advocates resumed their seats.

Q. Mrs. Rendall, this is a plat of your house, which shows the
position of the rooms in the upper floor. (Counsel thoroughly
explains plat to witness.)

Counsel then addressed the court as follows:
Under the instructions of the court of this morning, the Judge-advocate

had prepared, and the defense Is willing to accept, a rough plan or plat of
the upstairs of what Is known as the Western Union Telegraph office, or
the rooms occupied by Mr. and Mrs. Rendall at the time of the occurrence of
August 13, last, and, before proceeding further, I would like to have the court
examine this so that they will understand exactly what Is meant by the several
questions. I would like to state further to the court that the entrance to that
house, as stated positively In evidence this morning, Is on the side further away
from the garrison and that the entrance to the lower part of the house Is In
the center of the building on Elizabeth street, therefore the plat shows con-
clusively exactly where Elizabeth street Is.

(Each member of the court examined the plat, which is hereto
appended and marked -. )
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The court then requested that the points of the compass he indicated
on the plat in the same manner as on the map, also that the track of
the bullet be indicated as well, that is as near as can be, the entrance
and the exit.

Counsel here addressed the court as follows:
I shall have to object to that, unless It Is given as evidence. I don't think It

either fair or right that the Judge-advocate or the defense should Indicate any
such thing. I am perfectly willing the Judge-advocate or the court shall indi-
cate that as evidence, but I don't think It fair unless It Is brought out as
evidence.

The above request was then withdrawn by the member of the court.
Q. Mrs. Rendall was there a light in your room at the time the

firing occurredlt--. There was not.
Q. When had it been put out?-A. When I retired about twenty

or twenty-five minutes after 11.
Q. I think you said in your evidence this morning that you, at

the first shot jumpIed out of bed and went immediately to the
window.-A. Yes sir.

Q. Will you tell the court which window you went to I-A. To the
end window, looking into the post. The small gate is opposite the
window.

Q. Can you show us on the plat, Mrs. Rendall, which window you
meant If that will confuse you, can you tell us which street you
were looking overt-A. I suppose it would be Fifteenth street,
wouldn't it?

Q. The one that runs by the gable end of your house is Fifteenth
street.-A. That is the window; I call it the end window because it
is the gable. (Witness indicated on map window looking over Fif-
teenth street, or in the gable end of the house.)

Q. Did your husband go to the same window f-A. After a mo-
ment or two; he didn't get up immediately when I did, but almost
directly afterwards.

Q. Were you both looking out the same window then --A. Yes;
but not all the time.

Q. H - long was it after you got to the window there until you
heard the next shots you mentioned ?-A. They came almost imme-
diately.

Q. After you reached the window --A. Yes.
Q. About how many did you say occurred at that time, as you

recall itf-A. The first, single shot, then I think there were perhaps
8 or 4 I can't be positive, but I think about that many.

Q. Ind up to that point you had not seen anybody moving at
all ?-A. No; I had not, because, as I told you, I thought it was a
fire alarm.

Q. There was an interval after these 8 or 4 shots, or whatever the
second bunch of shots wast-A. A very short interval, and I think
then the bugle call.

Q. Then there were more shots-A. There were more shots.
Q. About how many, as you recall f-A. Oh, a number.
Q. Could you give us any idea at all of about how many ?-A. No,

I can't- a number in succession.
Q. dould you tell us about where those shots weref-A. They

sounded to me in the post somewhere-about the wall, or perhaps
beyond the quarters.
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Q, On the other side of the quarters from you I--A. Yes.
Q. Did they sound very distinctly --A. Very.
Q. You think they might have been on the parade side of the

quarters, do I understand you I-A. They might possibly have been.
Q. Were you still standing at that same window all this time?-

A. No sir; I moved around to the different windows.
Q. Zan you remember how long you did stay at that window-the

one you first went to ?-A. Perhaps a minute or two.
Q. And then which one did you go to?-A. To the one looking

over the shed.
Q. Did you see anything out of that window ?-A. No.
Q. The bugle call had gone before you went to that window, as I

understandl-A. I think so.
Q. Do you remember how long you stayed at that window --A.

Just a moment or two.
Q. Could you see the wall from that window I-A. Distinctly.
Q. Did you see any men from that window V-A. No, sir; not

then.
Q. Now, what window did you see the men from f-A. From the

front window, running along the wall.
Q. The one that looks over Fifteenth street?-A. The end win-

dow.
Q. About how far from the wall were those men at that time?
At this point the court took a recess until 2.40 o'clock p. m., at

which hour the members of the court, the accused, his counsels, the
reporter, the witness, and the judge-advocates resumed their seats

Q. About how far were these men from the wall at that time, or
when you said they were running along the wall --A. Just a short
distance; I don't mean by running along the wall that they were on
top of the wall, but inside.

Q. Were they closer to the wall or the barrackst-A. They were,
I think, a little nearer the wall than the barracks.

Q. Was it at this time--that is, when you came back from the
window looking over the shed to the window looking over Fifteenth
street, that you saw men or forms moving along?-A. Yes; indis-
tinetly.

Q. That was then, as I compute it, four or five minutes after the
first shot. As I understood, you said you were about two minutes
at this window when you first went to it, and if I mistake not., about
two minutes looking over the shed.-A. Hardly as long as that,
about a minute.

Q. Three or four minutes after the first shot then was when you
saw these indistinct forms; is that correct?-A. Perhaps so; I would
not be positive as to the time or length of time.

Q. I wish very much that you could show, with Captain Mur.
phy there, on the wall-show the court, as near as you can, about
where they were running. Ve are particularly anxious to know with
respect to the main gate that goes through, or with respect to the
end of the barracks. (Counsel explained to witness position on the
map of the gate and the wall.) Where were these men with reference
to this gate V-A. They were on the left of the small gate going out
toward the alley. They were on the other side of the small gate
going up toward the alley where they went out.
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The other side of the big gate f-A. Yes.
Q. Was there a light or lights on the big gate at that time -A.

Two lights, one on each end, and one over the small gate.
How far up did the shadow of that light extend-that is, the

brilliancy from t-A. I think perhaps 6 or 8 feet.
Q. They were beyond the shadow of the light, were they-the forms

when you saw them ?-A. Yes; ust running along; I could indis-
tinctly see them; it was not a dark night.

Q. What kind of a night was itl--A. A starlight night.
Q. How dark -- A. Quite bright. Without having any light I

saw distinctly.
Q. Do you remember that small house, Mrs. Rendall (indicating

on map the small toilet) I-A. Yes.
Q Were they closer to that or closer to the gate when you saw

them ?-A. They were closer to the gate.
Q. And they were back from the wall a little bit toward the bar-

racks, were they not f-A. Yes.
Q. About how far away were they from you I Could you give us

an idea in this room, for instance ?-A. No, I could not; not correctly.
Q. As we understand it is 80 feet across that street-30 to 36 feet-

and they were up from that. With that information, could you give
us some ideaf--.A. I think they were just possibly-if they were
nearer the building they would be nearly oppose te the second quarters.

Q. The center of the second quartersV?-A. Just about; yes; as
well as I can-

Q. That's when you first saw them f-A. Yes.
Q. And they were running at that time f-A. They were goingalogquickly.
Q . Was that where you heard the voice you spoke of this morning,

"I told him not to shoot," or" I told him to shoot," or something like
that--A. No; that was down in the quarters nearer the river.

Q. They were down there I-A. There seemed to be a number of
men moving about rapidly and speaking in low'voices.

Q.H e is now pointing at the quarters down there. Can you give
us an idea, with respect to that barracks or quarters, where they were-
at one end or the middle f-A. They seemed to be about in the front,
about the middle, close to the wall.

Q. And at that time you were looking out of that window there on
Fifteenth street.-A. Yes; when I heard this.

Q. When you saw them moving about f-A. I did not see them,
but I heard them.

Q. That's where you located the noise f-A. Yes.
Q. Were they the same men you saw up at the farther place where

you saw the formst-A. I could not say.
Q. Then you did not see these men pass from the lower quarters

up to the upper place f-A. No; I saw them just a glimpse from the
window; as I say, I was going rapidly from one window to the other
and each window commands a view of the post.

Q. Could you give us any idea how far from the fate and toward
the parade ground, or quarters, that light would he p you to recog-
nize people, as you recollect it f-A. If it was the first quarters I
could possibly see at least half way, or almost half way, across.

Q. You didn't see these men except that once when they were up
about midway of these quarters there f-A. No; that's the only-
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Q. Could you distin uish whether they had on clothing or not, as a
matter of fact -A. They were rather dark-looking objects; of course,
I could not say.

Qa You could not tell the color of the clothingfV-A. No.
Q. You could not see a gun I-A. No.
Q . It was too indistinct to make out whether they were black men

or white men, I understood you to say this morning.-A. Yes.
Q. Where was the next place you located firing Mrs. Rendall1-

A. I can't say as to that; the firing was remarkably clear and dis.
tinct. It seemed very near.

Q. In regard to your house, was it toward town or tbward the bar-
racks, or how ?-A. It was in the barracks somewhere.

Q. About how many shots did you hear then I-A. Oh, a number.
Q. I am talking now about after the first shot that woke you up,

and then a bunch of shots-four or five-and then quite a number;
that makes three bunches you have testified to. The shooting I want
to get at is after the three bunches of shots were fired.-A. I think
after that was the shot that came through the house.

Q. Where did that come from ?-A. From the barracks or the wall.
Q Will you tell the court from what direction that came; can you

show us on the plat there --A. I can probably show where I thought
it came from, which would be from the last quarters toward the river.

Q. This was at least how long after the first shot was fired until
that shot came through your house V-A. I think, as well as I remem-
ber, it was just before the last terrific volley.

Q. And where was that last terrific volley V-A. I can't tell that;
possibly in town.

Q. las it in the town or in the postf-A. I think in the town.
Q. Where, with respect to your house-A. Very near.
Q. Was it down toward the hotel or was it back of your house

toward Washington street-A. I could not locate it; I would not
like to say.

Q. About how long, Mrs. Rendall, after the three bunches of shots-
that is, the I shot and then 8 or 4 or 5 and then the next bunch-that
you heard this terrific volley-A. No; I think that must have been
practically the end of the firing.

Q. From the first to the last of the firing how long was itt-A. It
might have been eight or ten minutes.

Q. That would b your bet. recollection now V-A. I think so.
Q. Did you hear anything else there in the barracks during this

timeV You said you heard one bugle call; did you hear any more
than the one-A. Yes; I think there were one or two.

Q. What happened after that in the barracks, that you heard or
saw, aside from the shooting and the run-inf of forms V-A. The only
thing I heard was the calling of the roll cal.

Q. Where did that occur V-A. I think near the big gate, just
inside.

Q. Can you show us there V-A. There's the gate.
Q. Was it toward the river? Down toward the river-A. Yes;

toward the river.
Q. Were they close to that road that goes through the big gate was

the roll call close to that V-A. I could not tell the exact spot, but T
think it was. I think it was near the gate or near the wall, the
opening.
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Q. Did you look out to eee that?-A. I was standing by the window
and listened.

Q. Which N indow were you at ?-A. The end window.
Q. The same one ?-A. Yes.
Q. Had you been at the Elizabeth street window during any of

this time?--A. Yes; I was standing there when the shot came into
the house.

Q. Was that before or after that roll call ?-A. It was I think
before.

Q. How long before ?-A. Not long.
Q. How long before that was the terrific volley you speak of-that

is, downtown 1--A. I don't know; I am slightly mixed; you will
have to repeat that question again.

Q. As I recall, you testified first that there was a single shot and
then there were four or five and then there was a bunch of shots-quite
a number you could not determine-and then you said [there]was a
terrific volley down town.-A. To the best of my recollection this vol-
ley came after the shot that was fired into the house; I wont be posi-
tive, but I think it was.. I was terribly frightened and I began to rest
myself; I did not succeed very well.

Q. That shot that struck the house; could you locate it with respect
to the second or third bunch V-A. I think the volley was just after the
shot; I think that was about the last. I think that was the only one
I remember distinctly.

Q. At the time the shot struck your house was there a volley, or
just one shot?-A. I don't remember that.

Q. And you can't remember the time, with reference to the roll
call, when that occurred I-A. To the best of my recollection I think
the firing had ceased, because had the firing been going on I don't
think I could have heard the names of the men and have heard their
answers.

Q. You still don't satisfy me; I may not catch what you intend,
still you don't satisfy me as to exactly when that shot went into your
house, with respect to either the roll call or the bunch of shots. You
think the roll call was right after that bunch of shots?-A. I think
to the best of my knowledge the volley came after the shot entered
the---of course, [ was standing at tUie window-the shot struck the
house; I did not know it entered in; I thought it struck the outside
and I said "Let's get away from here," and stepped biack into the
room, and after that came this terrific volley. Hat I think I am
positive of.

Q. Let's go back to your movements and see if we can fix that sot
with respect to that. You went for a couple of minutes to the win-
dow looking over Fifteenth street and then you went for a minute to
the window looking over the shed and then you came back to the win-
dow looking over i fteenth street, as I understand. Do you remember
how long you stayed there that second time, approximately ?-A.
Probably a few seconds.

Q. Then where did you go, Mrs. Rendall ?-A. Do you mean my
movements after the last time ?

Q. I am talking about your movements irrespective of anything
else, you understand; as I stated you went for about two minutes to the
window over Fifteenth street, then to the window looking over the
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.4ied, and then you came back for a few seconds to the window over
Fift enth street. Then where did you got-A. Probably to one of
the other windows. I was moving rapidly from one window. to
another.

Q. It was while looking out the Fifteenth street window that you
saw those forms by the outside back of the quarters, when you came
back the second time?-A. Yes.

Q. How long did you.stay at that Elizabeth street window when
you went there the first time ?-A. You mean the window where
the bullet came?

Q. Yes.-A. After the shot came in I
Q. I am not talking with reference to the shot. The first time you

went there.-A. Before *the shot?
Q. Yes.-A. Perhaps a minute or two.
Q. Then where did you go t-A. After the shot came in I went to

the center of the room.
Q. Was it during that minute or two that the shot came in ?-A.

Yes, sir.
Q. Were you looking out of that window when the roll was being

called ?-A. No, sir.
Q. Out of the window over Fift~elth street?--A. Yes.
Q. Am I correct in my recollection of what you stated that it

was about ten minutes from the time the first shot was fired until the
time the shot went through your house?-A. I can't approximate
the time; it may have been three or four or five minutes, perhaps ten
minutes, but I don't think it was quite as much as that.

Q. Don't think it was as much as ten I-A. No, sir.
Q. Did you watch them while they were making that roll call t-

A. Yes; I was listening; I sat by the window and listened to them.
Q. Which window, the Fifteenth street window?-A. Yes, sir.
Q. Tell the court just what you saw, Mrs. Rendall, during that

roll call what struck you? What you remember of what occurred
there.-k. My impression when they called the roll-I know, of
course, what a roll call is-but I thought they were putting a guard
around when they called out the names of the men and they answered
"Here." I couldhear; I did not see them.

Q. Could you see them ?-A. I don't think I did; I simply sat close
to the window and listened to the names and answers.

Q. How far away from the light of the gate would you say that
part of the line was which was closest to you?-A. Do you mean
outside of the wall?

Q. Vere they outside of the wall ?-A. You mein from me?
Q. No: what I am trying to get at is your conception or recollec-

tion of tie distance from the closest light on the gate to the company,
or the closest part of the company to that light.-A. I don't think
I could tell that.

Q. Were they in the shadow of the light?-A. I suppose they were;
I could not see.

Q. Do you know ?-A. I could no' see them, but I heard them dis-
tinctly.

Q. Did you see any light there at that time I-A. Do you mean in
the post ? I can't say exactly at that time, but I saw during the time,
a negro walking around with a lantern, and also an officer, I think,
with him.



AFFRAY AT BROWNVMILES TEXAS.

Q. You don't think it was at that time t-A. I think it was after
that.

Q. Do you remember where he was when you saw him-the negro
with the hght?-A. I think he was just across the walk; across to the
lower quarters. I am not certain about that.

Q. About how long did it take to call that roll, as you recol-
lect f-A. A very short time.

Q. Can you put it into minutes or seconds?-A. I have no idea
what the length of a minute would be, but my best recollection-I
don't think there were more than 12 or 16 men answered.

Q. Are you willing to swear there were no more than 15 men f-
A. No; I would not swear it.

Q. On what do you base your statement, then, if you could not see
the men, that there were only 12 or 15 men--A. f From hearing the
names and the answers.

Q. Is your recollection of the number of men and their answers as
acute as your recollection of the other evidence you have testified
to ?-A. I think so.
Q. You are quite positive, then, that your recollection is more acute

as to the number of men who were there than to some other things
you have testified totI-A. Yes; but I didn't think all the names were
answered to.

(Last question was repeated to witness.)
A. I did not understand it that way, as to the number of men. I

am more positive as to the call of the roll than the number of men;
that is, hearing the names called out and the men answering.

Q I understood you to say you were quite positive there were only
10 or 12 men.answered their names, "Here."--ZA. I don't think I said
positively; I ti'ink I said I thought about that amount. I meant to
say that.

q. Did you hear any names called that there was not the usual re-
sponso of "1 Here ? "--A. I think so; a few.

Q. About how many --A. I could not say positively; perhaps 4 or
5, or perhaps less.

Q. Then you think, as I understand you, there were about 10 or 12
men there and that you found some 4 or 5 faimlres to respond "Here"
when their names were called ?-A. To the best of my belief it is.

Q. And your recollection is reasonably accurate on that point?-A.
I think so.

Q. Please tell us what you understand by horizontal.--A. Horizon-
tal would be-I don't think I quite can describe it. Elevated would
be up, I suppose you would say; horizontal would be like that I sup-
pose, would it not (holding arm straight out in front of herj I
Q, You testified before the committee consisting of Major Blocksom

and Mr. Purdy I-A. Yes.
Q. Do you remember what you told them you were doing when

the firing commenced t-A. I think I told them I was lying awake,
as I-

Counsel for accused here requested that the direct examination of
this witness be read over, which was done.
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REDJEEUL' EXAMINATION

QUESTIONS BY THE JUDGE-ADVOCATE

Q. Mrs. Rendall, after this affray or occurrence, or whatever you
choose to call it, on the night of August 13, was it customary for
women to be abroad on the streets as much as formerly?-A. No; the
ladies, almost all of them, remained at home; very few went out
afterwards.

Q. And consequently there was very little visiting from house to
house ?-A. Yes, very little.

Q. And consequently you would have very little opportunity to
discuss this with your lady friends?--A. Cpmparatively little.

Q. When did they commence to go abroad as they did before?
After any particular event?-A. I think perhaps they felt safer after
the white soldiers came in, but I don't know that many of them went
out even after that.

Q. I presume that you were pretty badly frightened during all this
terrific volley firing you speak of ?--:A. I was.

Q. And excited, and common current events did not make much
impression upon you; is not that a fact ?-A. Possibly.

Q. And after the firing was over you became calm and collected I-
A. Yes.

Q. This would naturally account for your being more sure of events
which happened a little later in the evening than of those which had
been occurring previous to that I-A. Yes ' I think so.

Q. Will you please tell the court hdw the interior of your room is
finished 1A. Do you mean the position of the furniture I

Q. No; just simply the material of the inside walls.-A. I think it
has a board ceiling and, as is customary, covered with canvas and then
paper.

Q. As to the walls' please tell the court about them, I mean to
say, are the walls made of masonry, wood, plaster, canvas, paper, or
what are they composed oft?-A. I think, naturally, of wood.

qO And this wood is simply rough finish; that is to say, is it cov.
ered with anything inside ?-A. It is papered.

Q. Anything between the paper and the wood I-A. I think a ceil-
inand canvas and then the paper.

Q.By ceiling you mean wood; you don't mean the ceiling up over-
head 1-A. No; I mean the inside boarding or whatever it would be
termed.

Q. And this hole which you describe as having been about 5 inches
by 21 inches was torn in the canvas and paper, I suppose. Was it
aTso torn in the outside wood, the outside of the house -A. I don't
know; that I did not see.

Q. I think you testified a moment ago that you thought you heard
about 15 or 20 men--do I quote you correctly ?-answeting to their
names.--A. Not as many as that; 12 or 15, 1 think I said.

The counsel here objected as follows:
I object to the judge-advocate, In formulating a question, stating numbers or

figures, or dates, or anything else different from what Is stated by the witness.
I have no objection to the form of his n.=tion, but 1 dk, object now, ad would
like the court to pass upon it. T conform with the evidence is what we want.
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To which the judge-advocate replied:
T would like very much to withdraw the question and the answer. Tt Is Im-

material to my side of the case.

The president of the court here stated as follows:
The objection of the court Is to anything that would delay the procedure-

umecessary talking back and forth In regard to a point that should be brought
out by evidence.

The judge-advocate here stated:
May It please the court, that was my Idea In asking her. I knew she would

s:ly whether It was true or not, and I did not want to leaf back over the record
and take up the time of the court.

EXAMINATION BY THE COURT.

Q. On the plot which you have recognized as a ground plan of
your residence, where you were on the night of the alleged shooting,
will you please locate the position of the shot marks, showing the
points where the respective openings were largest I

(In order that the witness might better understand before answer-
ing, the second question by the court was asked as follows:)

Q. About how high were the shot holes from the floor? Indicate
on the plat in each case, by a mark, the highest holes.-A. I could
give you the distance approximately from the ceiling of the roon.
TIiere was but one shot hole to my knowledge; that caine directly
over the bed. I can not approximate any distance; I would not
attempt to do it because I would not be positive. It was quite high
up, quite near the ceiling.

Q. About how high were the shot hole. from the floor?-A. They
were near the ceiling, near the top of the wall or the ceiling, or the
shot hole; there was but one.

(By direction of the court the first question was repented.)
A. Near the top of the ceiling, high up near the-just above the

bed, quite close up to the ceiling.
(The judge-advocate attempted to explain the plait to witness, in

order that she might understand better.)
To this the counsel for accused objected as follows:
There Is no objection to any member of the court explaining his own ques.

tons, but there Is objection to the judge-advocate digging Into his mind and
saying what he means.

(The witness then, as requested by the cou rt, stepped to table occu-
pied by the court and the plat was explained to her by member of the
court.)

Q. This is a plan of the house. We want to know on which side
that shot came from. Please indicate with a pencil the shot mark as
near as you can. Here is the center of your bedroom.-A. It was
between the window and the corner of the room.

Q. Was it between that one window and here. I mean the corner
in which the bed stands-A. It came directly over the bed, just to
the right of the window facing on Elizabeth street.

Q. Was it nearest to Elizabeth street on that side or the other
cornerl-A. Two or three feet, perhaps, from the window. I don't
think I should be asked this question, because I can not give a definite
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answer. I have the location in my mind, but I can not put it downon a pr.( 1:6be of the court here stated that in view of confusion of the

witness he was willing to withdraw question.)
Q. You testified that you heard a voice saying, "I told him to

shoot" or " not to shoot I or something of that kind. Were you able
to distinguish whether this voice was that of a negro or not?-A. No.

Q. You testified that you sat at the window listening to the roll
call. Had the shot entered your room before or after this time-
A. To the best of my knowledge it was after the shot.

Q. When you say there was but one shot hole, you mean that the
bullet did not pass out of the room I-A. No I do not mean that
I mean there was but one shot fired into the house, but that passed
directly through the room.

Q. I would like to clear up a doubt on the answer to the question
immediately preceding this one. Do you mean that the shot entered
the house before the roll call or was the roll call after the shot was
firedI

The counsel for accused here addressed the court as follows:
May it please the court: I do not wish to be officious In any way, but there

was a question of taking up the time, and the question of time Is certainly very
material to me. I am away from business where I ought to be, and If the court
will directly ask the fitness the questions so that the stenographer could take
it down, I can speak for the defense, we would appreciate It very much,
und I think you will all agree with us that It would save a great deal of time,
end without Intending to criticise I am very sure It would save confusion, with-
out dragging In the Judge-advocate to ask questions or to explain questions for
the court. I don't understand, under the modern practice, that that Is hs
function, and I hope the court will take this as a suggestion from us, merely
of asking directly to the witness anything they wish to ask. It would please
us very much and save a great deal of time I am sure.

Q. Did the bullet enter your room before or after roll call -- A. To
the best of my belief it was after-before.

Q. Did the bullet enter your room before or after roll call?
The court then took a recess until 3.45 o'clock, p. m., at which hour

the members of the court, the accused, his counsels, the reporter, and
the judge-advocates resumed their seats.

Mr. GEORGE W. RzimrAu was recalled as a witness for the prose-
cution, reminded he was still under oath, and testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDGE-ADVOCATM

Q. Will you tell what that is intended to be (handing witnessflat,
Exhibit ) ?-A. That is a diagram of the upper story o my
house.

Q. You have previously testified that a bullet on the night of the
18th, or early morning of the 14th of August, 1906, passed through
your house. Will you indicate on that plan just where the bullet
entered and where it left your house.

(Witness indicates on lan with pencil.)
Q. Take the pencil and mark the point of entrance "A" and the

point of exit "B". Now which holes the one marked "A" or the one

Fm& 5, 1907.1



4AFRAY AT BROWNSVILLE TEXAS.

marked "B" was nearest the floor and the farthest from the ceil-
ing--A. The entrance of that bullet was nearer the floor than the
exit. The entrance was about 7 feet, 3 inches, from the floor where it
entered and where it passed out it was about 9 inches higher.

Q. Row wide is that room ?-A. Twenty feet inside.
Q. Would you mind marking 20 in the middle of that room?
(Witness does so.)
Q. About how high from the ground is the floor of your room?-

A. About 11 feet 6 inches.
Q. And this bullet hole was some 7 feet, I think you said, higher-

A. Yes; above that.
Q. What is the character of the material on the inside of the walls

of your house, please?-A. It is a frame building; the outside is
covered with, I think, you call it California weather boarding; it is
about J of an inch thick-that is, 2 by 4.inch studding. It is celled
inside with what is called ship-lap lumber; that is about J of an inch
thick, and that ceiling is covered with manta and papered, or canvas.

Q. The bullet that passed in the front of your house there, how did
it effect this wood, manta, and paper?-A. The roof of the house is
what is called a gothic roof, very steep pitch; the roof of the house
projects down so that the bullet entered through the shingles, and it
nlst have passed through the shingles, the sheeting of the rafters, and
then through the ceiling, through the canvas, and through the paper.
And where the opening is it showed, after it passed into the room, tore
out a piece out of the paper; I never got up there and examined how
big a hole was in the wood itself, but the opening in the paper is ahnout
2J inches horizontally and about 1J inches up and down-a sort of
oval hole. Where it passed out the other side of the wall it made a
hole not much larger than that pencil, and when it went out through
the shingles it made a pretty big hole. I had to put another shingle
on the pl ace to keel) it from leaking through. Both of the holes on
either side of the house went through the four thicknesses of lumber.

CROSS-EXAMINATION.

QUESTIONS BY THE ACCUSED.

Q. Which side of your house didthat bullet enter ?-A. Entered the
Elizabeth street side, I would suppose you would call it-the west
side, or south side, I don't know wich; Icall it the west.

Q. And came out ?-A. The north side or east side.
Q. How do you know ?-A. How do I know what?
Q. How do you know it came in on the Elizabeth street side and

went out on thie east side?-A. I know only by my judgment, and
what the difference would be going in and going out-always the
bullet is larger than where it goes in, and the splinters that came in
that wall fell on my wife's shoulder and her nightgown and on my
hand that was on her shoulder, and was picked d up, and we have them
in our house. If it had been going through the other way it would
not have knocked any splinters on this side.

Q. As you. look at that plat the bullet went in to your left, or the
town side of that window, did itt-A. Yes sir

Q. How far to the left of the window I You have indicated it very
close to it. How far to the left? Tell the court.-A. I don t

44 [FEB. 6, 1007.



h

FEB. 5. 1007.1 AFFRAY AT BROWNSVILLE, TEXAS. 45

think it was more than 12 inches from the side of tie casing, or left
side of the casing, looking at it from this way, where it went in, but
above the window.

Q. It was above the window. then. and 12 inches toward the town
side?-A. -Yes, sir; about 12 inches.

Q. It went through the shingles first?-A. Yes, sir.
Q. And then through the wall?-A. Went through the shingles

and through the sheathing on top of the rafters that the shingles are
nailed on and then through tie ceiling.

Q. You are positive about that, are you?-A. I am; ye., sir.
Q. All right.
Mr. Geronie F. Ca.siano. San Antonio, Tex., was duly sworn as

interpreter.
Counsel for accused asked the interpreter if he had ever been in

Brownsville, 'rex., to which interpreter answered " Never."

To.oiA) MnrTIrX.z. a witness for the prosecution, was duly sworn,
and testified as follow's:

DI rECT EXA.MYNATIONo

QUESTIONS BY THlE JVDGE-ADVOCATE .

Q. Please state your name. residence, and occupation.-A. Teofilo
Martinez, Brownsville, plasterer.

Q. Where were you on the night of August 13, UlOO?-A. At Mr.Eturia's [Ytturria's] house.
Q. In what city?-A. Brownsville.
Q. W here is this hiou!e situated with reference to Fort Brown?-

A. On Washington street.
Q. How is the house situated with reference to Fort Brown?-A.

To the south.
Q. How far from the garrison ?-A. Only the width of the street.
Q. Ask him if he understands the map on the wall.-A. No; he

does not understand.
Q. Tell him that is Mr. Eturia's [Yturria's) house-a ground

plan-ask him if he can understand that. (Judge-advocate indicates
on map).-A. No; he can not.

Q. This is the rear par- of Mr. Eturia's [Yturrias] house; ask him
if he understands that. (Judge-advocate indicates on map.)-A.
Yes; lie understands.

Q. Did anything unusual occur during the night of the 13th of
August, 1906 ?-A. Where; at the house?

Q. In the town. Anything happen in the vicinity of his house
which was unusual on that night?-A. The town was assaulted.

Q. Do you know what this is? (Hands witness photograph.)-A.
Yes, sir.

Q. What is it?-A. That's the house belonging to Mr. Pancho
Eturia [Francisco Yturria].

Q. Do you recognize what that is?-A. Yes, sir.
Q. Wh9at is it?-A. That's Mr. Eturia's [Yturria's] house.
Q. What is this-that street (indicating on picture) ?-A. Wash-

ington.
S. Doe. 402, 60-1, pt 2-4
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Counsel for accused here addressed the court as follows:
We don't think that is sutflciently Identified at this juncture to be Introduced In

evidence. We do not think the witness has sufflF-lently Identified It to warrant
Its vise as evidence. We do not object to this being admitted when It Is properly
Identified before the court.

To which the judge-advocate replied:
I submit It for the opinion of the honorable c urL

By the counsel:
I think with a little more questlonIng the Judge-advocate may bring It out,

but in the present forim we object.

Q. Did you ever live at or near this house (handing picture to
witness) ?-A. I was there taking care of Mr. Pan-ho Eturia's
[Francisco Yturria's] house.

Q. Were you living at or near tLis house on the night of the 13th
of August?-A. I was in charge of Mr. Eturia's [Yturria's] house.

Q. Were you there that night ?-A. Yes, sir. (Picture submitted
in evidence, hereto appended and marked ).

Q. You testified a moment ago that the town was assaulted; just
what do you mean by the town being assaulted?

Here the counsel for accused objected as follows:
I object to the mamer In which the question wits translated to tLe witness.

(The question was reread and retranslated to the witness.)
By the counsel:

'It Is not a literal interpretation.

By the judge-advocate:
Will the counsel kindly interpret what the Interpreter said, I would like to

be informed.

By the counsel:
I make the objection that It was not Interpreted literally to the witness In

Spanish.

By direction of the court the interpreter stated in English exactly
what lie said in Spanish to the witness, as follows:

I said, a little while ago you stated that there was an assault on that night,
now specify what kind of an assault. I put the question in three different ways.

The question was read again to the interpreter and again trans-
lated to the witness, which being satisfactory, the witness answered
as follows:

A. That there were some shots fired.
Q. Tell him to describe just what occurred when the town was

being assaulted, when those shots were fired. Tell everything he
knows about it.--A. I can not say because I was not in the town.

Q. Where were you that night about midnight?-A. I was sleep-
ing in the gallery of Pancho Eturia's [Francisco Yturria's] house.

Q. What gallery was this, of what room?-A. Of the kitchen.
Q. And this firing woke you up that you heard that night?-A.

Yes, sir.
Q. From what direction did it appear to come ?-A. Toward the

barracks.
Q. Which barracks ?-A. The quartermaster's.

46 J Fsn. 5, 1007.



Fns. 8, 1907.1 AFFRAY AT BROWNSVILLE, TEXAS. 47

Q. What did you do then ?-A. At that time I was asleep there
and I sit on the cot.

Q. What did you do then ?-A. I heard some shots. Two volleys.
Q. From what direction did these vollays-come?-A. Toward the

quartermaster's.
Q. From what direction did these two volleys appear to cometf-A.

From the quartermaster's.
Q. Did you see anybody?-A. No, sir.
Q. Did you see anything?-.A. No, sir.
Q. Did you hear any other sounds besides those of firing i-A. No,

sir.
Q. Perfectly still night?-A. Yes, sir.
Q. Did you hear any, trumpets sounding?-A. Yes, sir.
Q. Before or after the firing?-A. After the volleys.
Q. Did you hear firing after the bugle call?-A. Yes; they could

up here toward the center.
Q. Center of what ?-A. Center of town.
Q. The first shot you say you heard came from the barracks?
By the counsel:
I object to that; he did not say barracks, he said quartermaster's.

By the judge-advocate:
I leave It to the record.

The testimony of the witness on that point was read to the court.
The accused, his counsel, the reporter, the interpreter, the witness,

and the judge-advocates then withdrew, and the court was closed,
and, on being opened, the president announced, in their presence, as
follows:

The court desires that you ask thq witness what he means by the word
"Quartermaster," by saying "Quartermaster," and, If necessary to facilitate It,
we can have It pointed out on the map possibly.

Q. Mhat do you mean by quartermaster?-A. What do I mean
to say ?

Q. What do you want us to understand when you use that word;
what do you understand by that?-A. It is the quartermaster.

Q. Do you mean any particular building or group of buildings?-
A. Quartermaster's. I mean the quarters of the troops.

The court then, at 5 o'clock p. m., adjourned to meet at 10 o'clock
a. M., February 0, 1007.

CHAS. E. HAY, Jr.,
Captain, Acting Judge-Advocate, Judge-Advocate.

HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., Februai-y 6, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present. The
interpreter was also present.

The reading of proceedings of February 5 was dispensed with.
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Tile judge-advocate then proceeded with direct examination of
witness TEoFILO MARTiNEZ, who was reminded he was still under
oath.

Q. You spoke of having heard two volleys; will you state whether
these volleys sounded from the inside or tle outside of the garrison
wall ?-A,. No, sir; I can not say where they were.

Q. How close to you did they sound, in the Eturia [Yturria]
house?-A. From. the inside of the garrison wall.

Q. What did you do?-A. When
Q. When you heard these volleys?-A. I remained on the cot

where I was sleeping.
Q. Did he remain on the cot where he was sleeping for the

remainder of the nighlt?-A. No, sir; as the volleys were many I
came down on the stairway to a brick room.

Q. Where was the brick room?-A. Toward the alley.
Q. Were there any bullets flying?
By the counsel:
I do not think that was properly transmitted to the witness, properly-

literally translated to him.

(Tile question was repeated by the judge-advocate and retranslated
to the witness.)

A. If any bullets struck the house?
Q. The question was were there any bldlets flying; that is, did

you hear the sound of bullets?-A. Yes. sir; I did hear them.
Q. Did any strike the Eturia [Yturrial house?-A. Yes, sir.
Q. What i)ortion of the house?-,A. On the kitchen and on the

dining room.
Q. After you w'iit into the little brick house was there more

firing?-A. Yes, sir; you could hear then toward the center.
Q. Did you hear any sound of footsteps or running past the little

house ?-A. No, sir.
Q. Can you see the barracks distinctly from the Eturia [Yturria]

house?-A. No, sir.
Q. What intervenes?-A. Intervenes from where?
Q. Anything between your house and the barracks?-A. If there

is anything between the house and the barracks? The fence.
Q. Aity trees or buildings?--A. Inside of the yard there are trees

and in the alley there is an elm.
Q. Did you examine the house of Mr. Eturia [Yturria] next

day ?-A. Yes, sir.
0. What did you find ?-A. Some shots.
Q. By shots you mean the holes?-A. Shots that I found in the

house.
Q. Do you mean bullet holes?-A. He says bullets scattered about.
By the counsel:
I object. This man Is not Interpreting properly at all. I submit It to the

man who is assistant Interpreter. All I ask is when this witness gives an
answer, whether It be responsive or not, It be put on record, we want the re.
viewing authority as well as the court to know whether this witness Is Intelli-
gent enough to respond to the questions as put. We want the answers as given
by the witness literally.

[(FEB. 0, 1007.
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To which the judge-advocate replied:
I would like to make a brief statement to the court, and that Is, the Inter-

preter Is interpreter for the Federal court downtown and he has been Instructed
always to translate freely and not literally, and he finds It difficult to get away
from that, but I think he will now translate literally.

By direction of the court the interpreter was here instructed that
he must give the exact words of the witness, and if he does not under-
stand the question can be asked again.

By the counsel:
Now, I ask that the Interpreter be Instructed to Interpret literally what the

witness said In resPoise to the Ihist question fully.

The interpreter, by direction of the court, was so instructed, and
replied:

He says:
Shots, shots, what's 1iiidorstood by shots, bullets. (And lie made the motion.)

Q. What did you do with the bullets that you found?-A. One I
loaned to the servnt of Mr. Porter and the other one Ygnacio Garza
and I took out, that we took out of a well's wall. Another one that
remained inside of the dining room door toward the north; another
one that I found on the floor by the side of the table of the dining
room, and that one remained in my possession. That's all.

Q. Have you that bullet now in your possession?-A. I had it, but
it was lost moving from one house to another.

Q. Did you look through the bullet holes to see from what direction
the shots apparently canie?-A. From the garrison.

Q. Were there ever iny bullet holes in your house before that; that
is, the Eturia [Yturria] house I meant-A. No, sir.

Q. Have you seen any new ones there since?-A. Sir?
Q. Have you seen any new bullet holes in the house since that

time?-.A. Before that time?
Q. Since that time?-A. Afterwards?
Q. Yes.-A. Besides those bullet holes?
Q. Yes.-A. No,'sir.

CROSS-EXAMI.ATION.

QUESTIONS BY TIlE ACCUSED.

Q. How long after the first shots you heard was it before you went
into the brick ]ouns you mention?-A. How long after the shots?

Q. (Question was repeated.)
A. Ten minutes.
Q. Did you ever examine the Eturia [Yturria] house for bullet

holes previous to that night you have testified tot-A. No, sir.
Q. How do you know that the bullets you have testified to came

from the direction of the barrackst-A. Because the bullet holes told
the direction in which they came to the house.

Q. Is thot the only means lie had of determining that direction-
A. Yes, sir.

Q. What did he do in the brick house when he went into itt-A.
Only to stay there to defend himself-to evade the danger.

Q. What position did he take to defend himself?-A. Sir?
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Q. What position did he take in order to defend himself ?-A. In.
side the house?

Q. Yes--A. Nothing more than to remain inside of the house.
Q. Ask him whether he stood up or sat down or laid down--ex-

actly what he did.-A. I only sit there.
Q. How long?-A. Until daylight.

EXAMINATION BY TIE COURT.

Q. You said you heard more bullets toward the center; what do you
mean by the center?-A. Town.

The court then took a recess until 10.40 o'clock a. m., at which hour
the members of the court, the accused. his counsels, the reporter, and
the judge-advocate istiuned their scats.The judge-advocate here addressed the court as follows:

The prosecution desires to Introduce a witness at this taie and to request
the privilege to susiid hIR testimony upon the arrival of quite a material wit-
ness, who has been set for by the convening authority ant cain not at present
appear before the court

By the counsel:
It Is entirely within the province of the court and we do not wish to object.

The juldge-advocate was then instructed to proceed.

Mr. J. P. McDoNm. a wihiuies for the prosecution, was duly
sworn, and testified as follows:

DIIWC(T EVMIFNATIOX.

QUESTIONS iv TIE .1 1.GE-AIVOCATE.

Q. Please state your name, residence, and occupation.-A. J. P.
McDonnel; residence, Brownsville, Tex.; occupation, carpenter and
builder.

Q. Mr. McDonnel, will you kindly step over here to this map and
take this pointer, and ex plain to the court-first I will ask you where
you were on the night of Aigust 13, 19060-A. Brownsville, Tex.

The judge-advocate stated that he desired to here suspend taking
of testimony from this witness, and the witness was temporarily
excused.

Lieut. RooER S. FITC1r, First United States Cavalry, a witness for
the prosecution, was duly sworn, and testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. Will you please give your name, rank, and present station ?-A.
Roger S. Pitch; first lieutermnt, First Cavalry; permanent station,
Fort Clark, Tex.

Q. Have you been to Brownsville recently I-A. Yes, sir.
Q. 'When, please?*--A. I made a trip to Brownsville on the 31st of
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last month, spent the first day of this month there, and returned
here the following day.

Q. Will you kindly locate on that ma p,if you can, the house known
as the Eturia [Yturria] hous?-A. 'he Eturia [Yturria] house is
this house here, marked 7, on this map.

Q. Have you ever visited that house?--A. On the afternoon of
February 1 I went to the Eturin [Yturria] house. and. knocking at
the door, Mrs. Eturia [Yturria] came to the door and showed me
through the house.

Q. Did this house show any evidence of having been injured by
any external physical force ?-A. Yes, sir.

Q. What apparently caused this injury ?-A. The house showed
very plain signs of having been fired into. I asked Mrs. Eturia[Yturria] when I entered the house if the caretaker, Teofilo Martinez.
was there, to which she replied in the negative; I then asked her if
she could show me any bullet holes said to have been made about the
time of the occurrenee:; of Augusit 13 and 14. She said she could.
She took me to the rear part of the house and pointed out to me sev-
eral-three, I think-bullet holes entering from the side of the
garrison-

The counsel here objected as follows:
I object to any further testimony as to those until the witness has shown

positively that he examined the simne holes testified to, or that Mrs. Eturi
[YturraJ, who gave hin the Information, was there present oil that night, and
that those holes are the same identical ones. I have no objection to that evi.
deuce going before you in proper form, but until loroper foundation I laid
showing this witi(mes knows whereof le speaks In r'%.-rd to those bullet holes, It
IR thoroughly Iwoniletent, Irrelevant, and finmmnterial.

To which tho judge-advocate replied:
The Judge-advocate does not care to take up the time of the court with a reply.

The accused, his counsels, the reporter, the witness, and the judge.
advocates then withdrew and the court was closed, and, upvn being
opened, the president announced, in their presence, as follows:

I uni Instrueted by the court to nnnuunce the decision that the objection of the
counsel for the accused Is sushalned, and that the witness be Instructed to confine
his testimony to direct evidence--wbat he knows hIlself-and avoid hearsay
evidence.

The accused declined to cross-examine the witness.

Mr. J. P. McDONNEJ was recalled by the prosecution, reminded he
was still under oath, and testified as follows:

DIRECT EXAMINATION CONTINUED.

QUESTIONS BY TIlE JUDIE-ADVOCATE.

Q. Will you kindly point out on the map, if you understand,
where you were on the night of August 13, at about midnight?--"A.
I live in this block near the garrison wall, about the middle of the
block, Adams street. I am not familiar enough with the names of
the streets, but this looks all right. I live between Fourteenth and
Fifteenth in this block, about the middle of the block.

Q. On Adams street--A. Yes, sir.
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Q. Did anything unusual occur on the night of August 13, 19061
If so, state to the court what.-A. Some shooting occurred on that
night.

Q. Anything else in connection with that?-A. Well, on the night
of the 13th of Augrust I was in my room and I heard some fring. I
had not undressed; I had simply laid down on the side of tile bed
and was reading a newspaper and had sort of dropped off to sleep
and I heard some tiring; I don't know how many shots. I was
asleep when it occurred and it woke me up. Maybe four or five
shots; I don't know how many. I got up and put on my shoes and
hat, went out and turned down the street this way until I got to this
street. I turned the corner of Adams and Fifteenth streets.

Q. And proceeded in what direclion?-A. South, I suppose; or
toward the river until I come to the mouth of this alley right here
between Washington and Elizabeth streets-right aloa there. As
I was proceeding down this alley about that time there wa.s two or
three shots fired over somewl- -es in the neighborhood of this place
here between barracks B and D, as marked (II) the miap, somewhere
in the neighborhood of them. I can't say whether tight in between
them, and at tile same time I saw one shot fired from the tipper
gallery of this barracks 13, and that takes miy progress right here. I
stopped right here, at the corner of tie alley that runs between Eliza-
beth and Washington streets, at the corner of Fifteenfh street. The
next thing that attracted my attention was about twenly men right at
the corner of Fifteenth and Elizabeth streets. About that time
they divided into two squads. One squad went around tile corner;
they turned out of my sight up Elizabeth street; I can't tell where
they went; the other hnlf of the men of the two squads, one turned
around the corner and the other squad turned ip this way, up Fif-
teenth street toward where I was at the corner of the alley and Fif-
teenth street. I was standing here and I recognized what they were.

Q. State to the court what they were.-A. They were United
State, negro soldiers, or at least they were negroes in United States
uniforms, with guns.

Q. Continue, please.-A. As I say, I was standing here at *he
corner of the alley and Fifteenth street when they started from thi
point, Elizabeth and Fifteenth streets, this way. I done the same
thing, but only proceeded a few steps up; I don't think I got as far
as t e middle of the half of this block. It is the alley between
Elizabeth and Washington streets.

Q. Will you kindly continue.-A. They reached the mouth of the
alley and they turned up the alley. When they turned up the alley,
I came down back to the mouth of the alley to see what they were
going to do.

Q. What did you then see?-A. I saw men proceeding up this alley,
to about the corner of Fourteenth and this alley, and commence
firing into houses-into a house, the residence o'f Mr. Cowen. I
recognized it at the time as being Mr. Cowen's house.

Q. Was there light enough for you to see up this alley I--A. Ye:;,
sir; there was light enough for me to distinguish the forms of the
men.

Q. Artificial light?-A. No, sir; just natural light; I don't think
there were any lamps in the alley at all; if they did, I never noticed.
I might have seen some in some of the houses or windows.

(FE13.O, 1007.



AFFRAY AT BROWNSVILLE, TEXAS.

Q. What kind of a night was it?-A. I can't hardly say, but I
think it was a starlit night.

Q. Now, what became of those men after you saw them at the
corner of the alley and Fourteenth street?-A. When I saw this firing
I was standing right here, as I told you. I went right straight back
home as straight as I could, and went right straight to the house
where I live, so cqw nothing more of them.

Q. You are positive in your own mind that these men were negroes
dressed in the uniform of United States soldiers?-A. Yes, sir;
I am positive of that. That is, the men I saw assemble at this corner
and proceed up to where I was it.

Q. And you are positive that these are the same inen you later saw
farther down the alcy?-A. Well, I am positive in my own mind
they are the same meni, but remember-from the time they turned
into that alley, and I come there froni where I was at, dowin to the
mouth of the alley-they had been out of sight a few moments.

Q. You are satisfied in your own mind, thought-A. I am satisfied
in my own mind it was the same parties.

Q. Was there any sound of firing after that that you heard?-
A. Oh, quite a lot after that; sever- shots fired after that.

Q. Was there any lull in the firing after you saw these men down
the alleyl-.A. Well, I don't know what you mean by - ; it was
nearly a continuous-of course there might have beei a momentary
lull, i-ind was for a moment, but it, was nearly contintions shooting.

Q. how long did all this firing last?-'A. In my mind I don't
think it could have lasted more than six or seven minutes.

Q. Is there anything not brought out by previous interrogation or
questioning that You care to say about this case?-A. No, sir; I don't
know that there is.

Q. Have you ever lived in the North?-A. No, sir.
The court then took a recess until 11.40 o'clock a. i., at which hour

the ncibers of the court, the accused, his counsels, the reporter, and
the witness and the judge-advocates resumed their seats.

CROSS -. XA 31INATION.

QUESTIONS BY THE ACCUSED.

Q. W1"here have you lived all your life, Mr. McDonnel?-A. Prin-
cipally in the State of Texas.

Q. Give me an idea where.-A. About southern Texas; in fact, I
have lived all over the State of Texas, more or less.
Q. And you are how old ?-A. I am in my fifty-third year.
Q. How long were you in Brownsville at this time ?-A. Just a

little over a year; about thirteen months before this occurred.
Q. And how long did you stay there after it occurrc, ?-A. Up to

the present time.
Q. Where were you when you gave your evidence to the committee

composed of Mr. Purdy and Major Blocksom ?-A. in Brownsville.
Q. What were you employed at at that time?-A. My business-

car center and builder.
Q. For whom?-A. For the American, Rio Grande Land and Irri-

gation Co. Not in Brownsville-at Lonsboro, about 40 miles out
rm Brownsville.

FXB. O, 1oo7.1
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Q. You came down then to Brownsville for the purpose of giving
your testimony?-A. Yes, sir.

Q. Who were you working for on the night of the 13th of
August?-A. One Andrew Goldhammer, contractor.

Q. After you saw these men firing into the house of Mr. Cowen, on
the corner of Fourteenth street and the alley, where did you say you
went?-A. I went directly home.

Q. Go to bed?-A. No, sir; I didn't go to bed.
Q. Why not?-A. I was not in any humor to go to bed, then.
Q. What did you do?-A. I met a friend of mine that lived the next

door, and, I think, he was at that time on his way to town. He owned
a saloon in town, and I sp)oke to him and told him what I had seen
and told him I didn't think it safe for hiin ', go to town, and detained
him there until all the firaig was over; everything had ceased and
become quiet, and then he proceeded down town to his saloon.

Q. How long did you stand there and discuss it?-A. Where at?
In front of my residence? Is that what you have reference to?

Q. I asked you how long you detained himin?-A. It may be two or
three minutes, or something like that.

Q. Then you think in two or three minutes everything became safe
from being absolutely unsafe before?-A. Well, I don t know how
to answer that. When the firing ceased, and I was under the im-
pression there was no more shooting going on uptown, I then consid-
ered it safe to go downtown.

Q. Do I understand you to say that in two or three minutes after
you reached your home the firing absoluil'ly ceased and you then con-
sidered it safe to go downtown?-A. I told you I 'hardly knew
whether it was two ol three minutes or four or fie minutes.

Q. Give the court, the best of your recollection of this time; it is
material.-A. I don't think it could be longer than five minutes we
remained at the gate.

Q. You then went downtown?-A. Yes, sir.
Q. What did you do then?-A. We went directly to his place of

business-saloon.
Q. Tell its what you did: we want to know.-A. We entered the

saloon and I met a policemall there and he told me there was a dead
man in the back yard. When he told me so he turned back and I
went with him ainil found a (lead man in the back yard near the back
door of the saloon, and I don't remember whether we examined the
man or not, but I saw the man examined afterwards, and he was shot
directly through the body.

Q. Is that all vou did?-A. That is all I know now, only that we
went back into the saloon and we was there quite a while and there
was nothing of importance worth relating that occurred theri, at that
time.

Q. Please let the court be the judge of whether it is important or
not. I wish to know what you did from 12 o'clock that night, the
time you testified to. I have a right to your best recollection of your
actions.

The judge-advocate here objected as follows:
I object to all this triviality of detail covering the record and taking up the

time of the court. If the defense lins any special point It wishes to bring out I
think It can be brought out by questioning and not telling hihn to start at 12
o'clock and check up minute by minute what he did the balance of the night.
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To which the counsel for accused replied:
I have been before many courts In several capacities, and T have never yet

heard it stated that the defense was not entitled to the best recollection of what
any witness did, especially if he is a material witness, during all the time cov-
ered by an Indictment or charge. This witness, as you will recall, has testified
with great particularity as to certain facts, and I wish to see how accurate his
memory Is as to other facts, and the question, I beg to say, is certainly simple
and perfectly to the point, calls for no Improper evidence, and ought to be
Intelligible to n witness of that oge, and I ock for a ruling of the court as to
whether I am entitled to It.

Tie accused, his counsels, the reporter, the witness, an(l the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am instructed by the court to Inform you that the objection is not sustained.
but counsel be reiucsted4 to endeavor to so frame his questions its to avoid, so
far as possible, iitrodutiou of Irrelevant matter.

The court then took a recess until 2 o'clock p. in., at which hour the
members of the court, the accused, his counsels, the reporter, and the
judge-advocates resumed their seats.

'The counsel for the accused then addressed the court as follows:
May I ask the court, as I understand the ruling of the court. the objection

being not sustained, there Is no objection to this particular question. That
being the case, then the counsel Is left to the undoubted Inferiit and conclu-
sion that there must be sonie ol)jection to some method of examination hereto-
fore on the part of the defense. First, let fie assure you as a court that Ilk
so far fas 1, as counsel, call comply with that order It shall be done li future.
but I wish to dvise the court, and I assume in doing so that you have not read
any of the various reports of cmmtilttees and inspecturs who have been aent to
Investigate this matter. If so, and you, or any of you, have formulated a posi-
tive conclusion or olinion as to the guilt or Innoucce of the enlisted men of
tile Twenty-fifth Infantry stationed tit Brownsville on tiat occasion, the, III
my opinlon, and I speak for the defense, as this is alleged pusitively in th.
second specification, tho guilt of the men stationed there at that tiue must be
proved as a basis upon which to predicate guilt of tile accused In this case--
then such person who has read such evidence and has formulated such opinion
Is, In our oplnion, disquallfle to sit further on this court. I take it, therefore.
that you have not read these report., and that, therefore, you do not understand.
a:4 can not until the case Is a little more advanced, the necessity-the absolute
necessity, I say-that the defense feels for cross-exam:ning with great minute-
ness, more than Is demanded in the ordinary trial of military cases, nil of the
witnesses brought up by the prosecution. And because each and all of these
witnesses have been examined ex parte from once to three or more times, thore
has been no time when they have been sutject to a cross-exauinnatlon to test
their accuracy; there are naturally and unnaturally, if I may use such an ex-
pression, dilfferelces in those statements, and each and all of those have been
published to the country at large, they have caused throughout the press of
this country a criticism of the administration of the Army, and tills client of
mine, whom It is n.y duty to defend to the utmost, so that, consistent to the obli-
gation I owe, first to the Army, second and finally and all the time to my client,
I shall comply strictly with your request, but in view of these statements made
under oath and not under oath, and to the fact that it has appeared afflrmatlely
that these witnesses have discussed and rehashed these -things among them-
selves, I wish to know, and I have a right to know, and we shall insist by all
the means we can develop in your presence, so that this record may show-so
that you may know lorinurily-so that the record may show to tile reviewing
authority and the country may know what Is truth and what Is based on the
subject of these varloils conversation, and this I; the object of tills mnnute
cross-examination and, as I stated before. 1 simml comply earefully with the
mandate of the court in so far as timisistent with the absolute right, and the
protection of tills client.
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To which the jndge-advocate replied:
In reply I wish to say there Is no need for further oratory oil my part. It

counsel obeys the mandate of the Court it is perfectly satisfactory to tile
prosecution.

The accused his counsels, the reporter. and the judge-advocates then
withdrew, and the court was closed, i'li(! on being opened the court
took a reces uitil 2.45 o'clock p. m., at which hour the members of the
court, the accused, his counsels, the r..porter, and tie judge-advocates
resumed their seats.

The president of the court then announced, in their presence, [s
follows:

In view of the remarks of tie comiluel for the defense', iII with lie state'l
that lie assumed that tile members of the court had not read newspaper reports
regarding alleged dlsitlrlliiues tit Brownsville, (lie court instructs the counsel
for defense that If lie desires now to question the comimteney of ally inemlber
to sit i.: tile trial of this case. lie has the court's lerinisslopi to challenge sucii
ieniber and place hh1 on Ills,- voir dire, for any cau:e which may have come

to counsel'. kInowledig( shire the arralgimiet of the accusel. Tile court
here cites pag 87 on Treatise of Miitary Law of the United State.s, by Col.
George B. Davi.;.

Counsel for tile accused here addres-ed the court as follows:
May it please the court, there Is clearly a inlsaIlpreliensiou i 1 ,) what

counsel said, or Intended to say. First, let Imle say that tile coulhi-,Ie is full)'
aware that he has the right at any thie, wiieII new mliatters 0lli(e it) hiiii. to
challenge any nieiiiher of this court for cause di.-covereil. That is rinmary i
military law. I (to not wishi to say or to be understood as sating that I have
any olIJeMilo to tie ourt redlinlg all) newslpler accounts of oily Ocill'lieel
that iloy have found its way Into the prInt of the newspaper, hecauose It Is well
understood by every man iII tle country that lnewsl lers sehloil, if ever, get
a full report of iny mailer that :ppa.rs Iin their paige., -Im], If I have created
In the minds of the court, or any ntemher of It, the Iilpre.,ion that I refer
to the newspaper, I hope yon will erhi'cate it at onee; but I do refer to the
question of reading (lie ollal reports publishe41 by the WVar )epartnent
and otier delCrtilenlts of the (overlnient at Wa'11shiligtol, Senate doctllen1ts,
etc., which e inin what you and I and every mani who is fntlillar with Gov.
ernlent affairss knows to 1he correct, because nider tie ollithil seal of approval
of that department of the (Governmelit, am you iave a 0rhit to believe that
that evidence, in so far as It Is of value, Is accurately reported aund Is worthy of
credence, mnd if-and 1 repeat-any menilter (if tids (urt Ires read these
various ofliclal iloeints from the War I)parlilient, and Ia:.s arrived tit a
conelusloil from reading iuse documents, a convietIoll. If that word sounds
better, as to the partllpatmion of the colored troops shtitlonl1i at Brownsville,
'1'ex.. on August 13 last. iWi the alleged riots. then I say lie Is objectionable its
a iuemler of this court. W\e care'o iedthing whatever for lily o4llOInS youl Illay
have formed frolu reading lewsi mlpers. hevlliSe we cNIHet and iitend to eridhiate
any false ilresslilitnost illlrssilns that you get froiam newspapers are
false--that you1 have il(tilivil III c.lh Four'es.

By Coloel Stevvi, miemlir' of the coirt:

As a miieilier of this court, joy mind is not exactly satisfied as to the duty of
the counsel foir the defense. I would say titit while I have never re:id the offi.
clal reports ef the War Department. I hav read tilhe Iemouits Ill the papers of
those reports. and|, furtliermire, while iy llind Is perfectly free alnd lunllnssed-

In accordance with motion by member of the couil, the ncetl.ed,
his couins.s, tile reporter, and the lud ge-adocatecs thii withdrew,
and the court was closed, and on being opened took a recess until 3.30
o'clock.p. Il., at which 11ol' the nemsbe . of ti court, the accused, his
counsels, the reporter, amid the judge-advocate re.sumied their seats.
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The member then addressed as follows:
Under permission of the (court I would like to state for my own part, In

answer to generally conditional objection made by the counsvl-I would like to
comnience where I left off, as I remember. nd go oil to say that, while my mind
Is perfectly clear upon every Issue as set forlh in the specification anid charges, I
have, as 1 have stated before, read the records in the papers of the reports, and
that I can't say that I didn't get some impression from them regardig some
side issue which may lie afterwards brought out on the trial. In other words. I
can't say and I wouldn't want theam to think that I go Into tli trial with my
mind a Il:nk, but I van say that If I have fornmed aty JimproK-ion that I will
weigh the evidence to the contrary that imuch more carefully. I feel that I
ought to mnnike this statement to them, because it Is due them, and 1 may shuilly
add finally that if I were being tried- were myself the actued--and tiny mem-
ber in my lpositi(lon, I would never feel, knowing nil the clrcumstaim(es, that I
would object to him in the .trial of ily case, but I want t)eli to feel perfectly
free to raise an objection to fie after ihls statenoelit.

The counsel then requested that the member be )ut upon his voir
dire.

Colonel Stevens was then duly sworn upon his voir dire.
Q. Aside from the news papers which you mentioned, have you read

any official rvl)orts from ti ie War Department or from the Senate in
regard to what is known as the Brownsville affair?-A. I have not.

Q. Have you conversed with any of the witnesses in regard to the
so-called Brownsville affair?-A. •None that I know to b witness.

Q. I refer sohldv, in your conversation, to the merits of the ques-
tion. Did you (iclinsswith any of the witnesses the merits of the
question in so far as it involves the soldiers of the Twenty-fifth Infan-
try?-A. I say with no one whom I know to be a witness. I don't
know exactly whom the witnesses will be; I don't think I have dis-
cussed this with anyone from Brownsville or anyone I know to be on
the list of witncss:es.

Q. Have you lit any time expressed a conviction as to the guilt or
innocence of the soldiers stationed at Brownsville at that tine-at
any time you can recollect?-A. I may have expressed an opinion
on that subject.

Q. Can you recollect to whom you expressed such opinion and
what opinion 'oit exl)resed?-A. Y can't recall exactly to whom I
expressed the opinion; I think my opinion was thaf the soldiers
did the shooting.

Q. Pardon my calling your attention to a (late. Were you in Okla-
homa City on or about November 11 last.?-A. Yes.

Q. Do you recollect a conve.,sation that you had in regard to this
subject witlh Major Perose, the accused iin this case, and at which
interview some others were present?--A. Regarding this case par-
ticularly?

Q. Regarding the guilt or innocence of the soldiers at Browns-
ville?-A. I recall a general conversation, or being present when
there was a general conversation where Major Penrose was present
and several other officers. I think the department commander and
his aid. if that is what is referred to. I don t; member any conversa-
tion with him particularly, though I may have had it.

Q. Did you not at that time use language to the effect substantially
that the sldiers were guilty and an example should be made of them,
on the occasion I refier to?-A. I don't remember saying that-I
might.. One would have followed the other; if I considered them
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guilty I should have said very quickly, very readily, that an ex-
ample should be made of them.

Q. Did you or did you not have a conversation with anyone in Fort
Bliss on this same subject?-A. I might or might not; I don't remem-
ber. Probably-it is very possible 1 did. I was not on the court at
that time and may have discussed it with other officers.

Q. The date of this was approximately a month or so later than
November 11 last; do you recall the time you were at Fort Bliss?-
A. Yes; I was there on inspection; I may have discussed it.

Q. Do you remember having any conversation with Mrs. Powell
on this subject upon that occasion?-,A. I do not. I don't remember;
I might have had. As I say, I might have discussed it with a number
of persons there. I was the guest of Captain Powell and it is possible
I discussed it with him or the members of his family. As I say, I
was not at that time a ineniber of the cc'irt.

Q. What is your best recollection as to having express.ed positively
an expression as to the guilt or innocence ofthe enlisted mien at
Brownsville, at any time previous to this trial?-A. It would be hard
to recall exactly what I may have said, but it was probably in line to
the effect that my impressions were, and belief at that time from
what I had heard, that they had committed the acts charged-aside
from any question of the officers.

By counsel for the accused:
I would like to state to the court at this Juncture that the first inthnatlon I

bad of any such question as ha-% been raised was lrouglit to iiiy attelitiol' late
last evening. That I declined to take any action In the matter until I could
Investigate more carerully. I dhl( not want to jiohce the matter Ifeore the
court without soine evihlence, so that they could determine distinctly n,4 to what
action to take In the matter. I regret exceedingly that I have no 4ne here
except Major Penro:e, but I ash that he be sworn in this preliminary matter to
state his recollection of the conversation that has been referred to.

Maj. CHRnLEs W. PENROSE, Twenty-fifth Infantry, was duly sworn.
Q. Please state to the court, as near as you can recollect, the date

of any conversation 3oJ may have had or heard with Colonel
Stevens.-A. The date is fixed in my mind, November 11, from the
fact that Major Clarke'.- battalion of the Twenty-sixth Infantry
arrived at Fort Reno on that dale. 'TIhe day before I had received a
telegram from the division commander, General McCaskey, that he
would like to have nie meet him in Oklahoma City the nexb day,
November 11. In accordance with his wish I went to Oklahonia City,
and the General, having been up most of the night, did not get up
until rather lite in the morning. DMuring the morning, before the
General sent for a4s, Colonel Stevens, Major Blocksomn, and myself
were talking together over this matter. And, as I recall the incident,
just befor,,lwe entered the General's room-he h:d sent for us-
Colonel Stevens said that it was necessary to make an example of
these men. We were talking then about the order that was to be
issued, or had been issied-I have forgotten what that date was-for
all the men of Companies B, C, and 1), of the T wenty-fifth Infantry,
who were at Brownsville on the night of ,Augiis 13, 19)01, to be dis-
charged. My recollection is that Colonel Stevens stated, as I have
just stated, dint it was necessary to inake this example-referr'ng to
the discharge of all of the men of those three companies. I would
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like to change that in one particular only-that the Colonel expressed
an opinion that some men were guilty, and it was necessary for the
discipline of the service to discharge all of them.

By Colonel Stevens:
I would like to ask that, as long as the matter has been made a matter of

Investigation, that Major Blocksotn be sent for to give testimony. I will state
that eventually I shall ask to be excused from sitting as a member of this court.
I would like to add here, since the question has been taken up. that the counsel
mentioned this first came to hini fast night: that I spoke to Major Blocksom at
nooni and told hini that issues hid been ral..;L! in this trial which I did not
think were covered by the swlciticatIons and charges, and, while I was per-
fectly competent to try these charges, I did have my opinion on the side Issue
that was raised and which I did not consider a necessary part of the evidence.
I told himn I exlwected to come before the court and announce that and state It
to the counsel of the accused, lie advised me to speak to the court about It
before I mentioned It In ol:en court, and I did that.

By the counsel:
I would like to ask what part of the testimony the mucitber of the court

refers to when lie says he has fornmnhited an opinion-what part of tbe
charges, I should say. lie referred to then and he told Major Blocksom at
noon that he formed a positive oplukio and considered it not essential to
the case.

By Colonel Stevens:
I refer to that part with reference to the guilt of the Twenty-fifth infantry,

and when that was referred to at Okilioma there was, to my recollection, no
question upon that point; at least it did not occur to me. I don't remember the
Issue having been raised. Tihe point was whether some means of punishment
should not be taken, as the amen could not be discovered. I did express an opln-
Ion ol that point and may have said In my opnilon-and If It came up I would
have said In my opinion-the men had done the shooting.

By the counsel:
In view of the admission of tie member that lie has as late as to-day expressed

a positive opinion as to the guilt or Innocence of the enlisted men, and as this Is
a material point !hat Is absolutely necessary for the prosecution to prove In
order to make their case good, although the opposite proposition doe. not neces-
sarily follow, we enter an objection to Colonel Stevens sitting further as E
nieniber of tis court.

By Colonel Stevens:
I would like to be excused. but at the same time I would like Major Blocksom's

testimony. I don't want to take up the time of the court.

By the counsel:
Tihe defense has no objection whatever to Major .ilocksoim being called, but

we wish to remiind the court that we rested our object Ion solely upon the admls-
slon made under oath by the member that lie had expressed an opinion as to the
guilt or Innocence of these enlisted men as late as to-day noon, not upon the
subject-matter of Investigation previous to this time. I don't care to Interfere
with the action of the court in any way, but suggest that the final objection was
based, ns you will bear me out by the record, upon the admission of the member
as to as late as to-day.

By Colonel Stevens:
It must be understood, Mr. President, that I made that admission conferring

with the Inspector as to my duties under the Impreslon I had received and a
discovery of the line of defense of the accused that was developed, but I con-
ferred wlth Major Blocksom as to what he thought it was best for me to do.

SQuestion asked by the court under voir dire.)
. Have you formed an opinion in regard to the complicity of the

Twenty-fifth Infantry in the occurrences at Brownsville on or about
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August 13, 1900, which can not be modified or removed by evidencel-
A. Have not, emphatically. But I would renew my request to be
excused, in view of the objection of the accused.

By the counsel:
May I bave It appear of record-and have It actually occur-to hare the

second sptelfleatlon of the charge read? I want the court to understand our
position IIn the matter, and that It Is necessary, absolutely necessary. III order to
secure an Intelli- ent verdict from the court, that they pass upon that question.

As requested, the judge-advocate then read to the court the second
specification of the charge.

The court then took a recess until 4.25 o'clock p. ni., at which hour
the members of the court, the accused, his counsels, the reporter, and
the judge-advocates resumed their seats.

Maj. A. P. BLocxso.t, a witness (requested by the member on voir
dire), was duly sworn, and testified as follows:

Q. Please state your name, rank, and present station.-A. A. P.
Blocksom; major, inspector-general; St. Louis, Mo.

Q. Were you present during a conversation between Colonel
Stevens and Major Penrose, last November, in Oklahoma City ?-A.
I have no recollection of being present.

Q. Did you converse with Colonel Stevens this noon, as both of you
came over to the quadrangle, as to his plan of stating to accused
frankly his feelings as to accessory point raised in this case?-A. Yes.

Q. What was the effect of this conversation ?-A. I don't know
what flie iLffect of it was.

Q. 1 suppose" the substance" is what is meant; what was member
to do?-A. I understood that he intended to state to the court that
he believed the crime down at Brownsville on the 13th of August
was committed by soldiers of the battalion Twenty-fifth Infantry.

The accused, his counsels, the reporter, and the judge-advocates then
withdrew and the court was closed; and on being opened, the presi-
dent announced, in their presence, as follows:

I am Instructed by the court to announce that the challenge Is sustained.
The challenged member will he excused.

Colonel Stevens then withdrew.
The court then, at 5 o'clock p. m., adjo rned, to meet at 10 o'clock

a. m. February 7, 1907. CirAS. E. I-AY, Jr.,

Captain, A.ding Judge-Advocate, Judge-Advocate.

HIEArDQUARTEnS DEPART ENT oF TEXAS,
San Antonio, Tex., February 7, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The president of the court here announced that the court would be

cleared; therefore the accused, his counsels, the reporter, and the
judge-advocates withdrew, and the court was closed. Upon the
court being opened, the accused, his counsels, the reporter, and the
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judge-advocates resumed their seats. There was no announcement
made by the court.

The reading of the proceedings of February 6 was dispensed with.
Mr. J. P. McDoNNE.L, a witness for the prosecution, again took

the stand, and was reminded he was still under oath.
Upon request of the witness his answer to second question, on page

101 [52] of the record, was read to him and he stated as follows:
No; I could not say they were firing into Mr. Cowen's house, for
possibly they might have been a little past or a little toward me. I
meant to say in the immediate vicinity of Mr. Cowen's house; the
guns were pointed in that direction.

CONTINiIATION CROSS-EXAMI NATION.

Q. What did you do in addition to what you have already testified
to after you returned to youir house and had the conversation with
your neighbor?-A. I believe I stated yesterday evening that 1 and
him went immediately after we left, our place to his place of busi-
ness, on Elizabeth street. He is a saloon man. We entered the
saloon, and I met a policeman; the policeman told me there was a
dead man in the back yard. I don't know whether I asked him to
go back with me or not, but he went back with me, and we found
the dead man in the back yard. I remained in the vicinity of the
saloon some two or three hours with the rest -.' these men until such
time as the coroner and the undertaker came and removed the body,
with the exception of one interval. I went to the drug store, being
informed that the lieutenant of police had been severely wounded;
I went to the drug store to visit him, and found him there with his
right hand all bandaged up. He told me he was shot; he told me
he had been shot by negro soldiers. I asked him to take a glass of
water, and he said: "No; I don't think it is good for a wounded
man to drink water," and he said: "I will take a glass of whisky."
I think somebody brought him a glass of whisky; don't know who
it was, and I doi't know as I remember seeing him take it.

By the counsel:
May it please the court, I simply want to know what he did on that night.

Question was repeated to witness.
By the judge-advocate (to witness):
The court Instructs you to tell what you did, and not to bring in, unless It Is

absolutely necessary, anything anybody else did or baid; they want to know
your movements.

By witness:
Am I not telling them? I am trying to tell them.
Q. Is that all you did f-A. That's all I did; only went home and

went to bed about 4 o'clock in the morning, I reckon.
Q. About what time?-A. Somewheres in the neighborhood of 4

o'clock. It might have been later, and it might have ieen earlier.
Q. Did you take any part in the inquest held over the dead body I-

A. I think I helped remove the clothes from the dead man for the cor-
oner to see the wound. I was present, and I think I helped; I am
not sure. I saw it done.

S. Doe. 402, 60-1. pt 2--5
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Q. Did you give any testimony covering the subject at the in-
quest ?-A. No.

Q. Have you discussed this subject with anybody in Brownsville
since the occurrence?-A. Most assuredly I have, many times. It
was the topic of the town.

Q. Have you told your side of the story many times?-A. Quite a
number of times.

Q. Have you heard the story from the other witnesses?-A. I think
I have heard various witness make different statements verbally, on
the streets and about.

Q. How often?-A. Many times; I could not say how often; quite
a number of times.

Q. Tell us who you talked it over with.-A. I have talked it over
with half the citizens of Brownsville; I can't recall any particular
name.

Q. Could you give us any idea of about how many times you dis-
cussed that with various witnesss?-A. I don't know as me and any
particular witnesses have discussed the subject and compared notes;
such at thing I don't think has ever occurred; I have not; I mean I
have not discussed the subject and compared notes with no witnesses.
I have told them, and they have told me what they have seen, just in
ordinary conversation.

Q. l our recollection of these events was pretty vivid the next
morning, was it not? That is, the morning of the 14th of August?-
A. I might have been a little confused the next morning yes, I was
a little stirred up; things might have been a little confused in my
mind.

Q. Why? What confused you?-4A. Well, I labored under a little
excitement that night, I had not hardly got over the excitement the
next morning. I suppose you under.stand how a man wold feel the
next morning after an occurrence of the kind.Q. But you were somewhat confused the next morning ?--A. Might
have been to some extent, I don't remember that I really was. Had
no occasion to be that I remember of.

Q. Were you clear in your mind the next morning as to what you
did and what you saw?-A. Oh, yes.

Q. Very clear?-A. Yes.
Q. Those events were very clearly fixed in your mind?-A. Yes,

sir.
Q. When did you testify before the Citizens' Cominitteel-A. I

think it was the next day, I am not sure.
Q. Next day, when these events were very clear in your mind, you

testified to the Citizens' Commiltc?-A. I think it was the next day;
I don't remember the date; I diink it was the next day.

Q. Now then, you are very clear in your own mind what you did
before the Citizens' Committee, were you when you testified before
them?-A. I don't know whether I am or not.

Q. Were you right when you told that committee that you had not
taken off your shoes and had laid down with your shoes on ?-A, No,
I didn't tell them that I don't think; no, I lnow I didn't for I had
my shoes off when I laid on the bed.

Q. So if it is recorded that you did say that it is an error, is it
not.?-A. I don't know whether it is recorded or not; I never saw the
report of the Citizens' Committee.
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Q. If then, it appears that you said that, "That night I came home
a little late. I had just pulled off my shoes and coat and laid down
on the side of the bed with my pants, socks, and shirt on, reading a
newspaper, and sort of dropped off to sloep-" in so far as it relates
to your not having taken your shoes off it is a mistake?-A. It is; I
reckon it is a mistake.

Q. Did you make that statement to Mr. Purdy end Major Blocksom
under oath?-A. The statement that I laid down on the side of the
bed with my shoes, coat, and hat removed, reading a newspaper, that
is the statement I made to Mr. Blocksom and Mr. Purdy.

Q. So, when you said in the other examination "So I laid awake,
never pulled oft my shoes; when the first firing started I jumped
up," that is the same, eh?-A. That is a mistake. I was certainly
asleep when the first firing was done.

Q. Tell this court which is correct; were you asleep or were you
awake?-A. I was asleep when the first firing was done; that's what
roused me.

Q. You stood on the corner of the alley between Elizaletl- and
Washington streets in Fifteenth street at some stage of that pro-
ceeding when the firing was going on, I think you soid.-A. I was
there before and aftei'wards.

Q. Did you state there was a light on the gate or not ?-A. If
there was any light on the gate I have no recollection of seeing it;
no, sir. You mean the barracks gate? If there was a light on the
barracks gate, I don't remember seeing it.

Q. How long was it you say after you waked up until you got to
tli.i ,tatio., there on the corner of Fifteenth street and the allev ?-A.
Perhap.m a couple of minutes or three from the time I left the'house;
two or three minutes. I went there just as quick as I could walk;
you see the distance on the miap and know how long it would take a
man to walk that.

Q. Could you see inside the garrison from where you stood ?-A.
Yes, sir.

Q. Could you see the barracks distinctly?-A. Yes; I could if I
looked; could see the barracks distinctly, yes.

Q. Did you say anything about any men jumping over the wall
whileyou were there ?-A. -No; I saw no men jump over the wall.

Q. You could have seen them if they had jumped over the wall,
anywhere near the alley, I mean?-A. If I had been looking in the
direction at that time, yes, I could have seen them.

Q. As a matter of fact did you not state to this court yesterday
that you were looking in that direction?-A. Of the barracks?

Q. Yes, or in the direction of the wall.-A. No; I looked in the
direction of the barracks for the simple reason that I saw a shot from
the upper gallery of the barracks, and that attracted my attention.
When I turned my head again down Fifteenth street why then's
where I saw the men assemble at the foot of Elizabeth street.

Q. I will ask you if at any time while you stood there or moved
back about half way up-you said you moved yesterday-whether at
any time during that proceeding any men jumped over that wall-
A. No, sir; I did not see anybody.

Q. You are positive they did not?-A. I am positive I did not see
none.
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Q. Would it have been possible for any man to have jumped over
that wall near the little spot marked as the rear, and you not see
them during the time you stood there ?-A. I don't think it was pos-
sible where-I stood for men to scale the wall without me seeing them,
for my attention was attracted there where I stood at that corner to
about there the letter B is on that barracks, and if there had been
anybody go over the wall I would have been pretty near sure to see
them.

Q. Were there any men in that direction during the time you stood
there?-A. No; I did not see any.

Q. If any men had been right where the letter B on the picture *s,
could you have seen them?-A. From where I stood looking over the
barrack wall I might have seen from their head up, or shoulder,
may be-I don't know how high the wall is; some 4 or 5 feet-I had
to look over it, and if I had seen anybody I could only have seen
their head or shoulder.

Q. Do you remember there is such a place as that little outhouse
there, usedas a toilet by the company? (Indicates on map.)-A. Yes.

Q. Any other house or shed of a similar nature between that and
the gate ?-A. I don't remember whether there is or not.

Q. I will ask you is it possible, assuming that map to be correct,
for you to look down toward the big gate there without actually
taking in that wall practically that whole di;tance?-A. I don t
understand.

Q. Do you believe it possible that you could have been looking
down that alley Fifteenth street, from the corner of the alley an
Fifteenth street, toward the big gate, watching intently, as you must
have been-is it possible, I say, for you to have been looking that way
without having seen the whole wall itself or anything that occurred
on the wall?-A. I don't think it possible. think if anything
occurred on the wall I would have seen it.

Q. Then, if any men did go over there during that time, you cer-
tainly would have seen it?-A. I think I would. I feel satisfied I
would have seen them.

Q. You are very sure there is no other outhouse of any kind from
the one pointed out there-the toilet of that B Company-and the
gate. Y0ou are sure of that?-A. I pass along there very often; if
there is one there I don't i - al it.

Q. Never made any impreion on your mind?-A. Never made
any impression on my mind. There might be others, but I have no
recollection. I know there is one farther down. Yes; somewheres
along there, somewheres (indicating on map).

Q. I understood you to say you could not see that barracks ?-A. I
could certainly have seen it if I had been looking that way.

Q. IWeren't you looking that way?-A. I was.
Q. Did you see it-A. I did.
Q. When?-A. At the tim3 I arrived at the corner of the alley and

Fifteenth street.
Q. How far was it from where you stood to that barracks?-A. I

don't know what the distance is.
Q. What is the color of it?-A It is a kind of a lead color. A

dark-blue color or something like that, as well as I remember. I
think that is about the color of the barracks.
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Q. Could you see the porticoes, upper and lower?-A. I don't
remember to have noticed close enough to remember whether I could
recognize the porticoes above and below or not. I don't remember
whether I looked close enough-

Q. Tell the court now whether you could or not.-A. T think I
could have recognized if I looked in that direction, which I did look
in that direction, but don't remember whether 1 recognized the porti-
coes or not.

Q. What is the width of the alley-30 or 36 feet ?-A. I have no
idea what the width of the alley is. I would have to guess at the
width. I expect that alley is about 20 feet wide, may be 25 feet, 20
to 25 feet.

Q. What I want you to tell me is how wide is Fifteenth street?-
A. Oh, I do not know. While it calls to my mind it may be 30 feet.
I do not know what the width of it is, but it recalls to my mind I
would say it is about 30 feet wide, just guessing, looking up and
down the street often, and it calls to my mind it might be 30 feet
wide.

Q. You having walked up and down there frequently, would you
say that distance from the side of Fifteenth street toward the bar-
racks-would that distance over to the barracks be as much as 60 feet?
From the wall to the barracks?-A. As much as 60 feet from the
wall to the barracks?

Q. Yes, sir.-A. I expect that it is about 60, feet, more or less; I
don't know.

Q. Then the distance in a direct line from where you were to the
barracks would be in the vicinity of 90 to 100 fet?-A. Yes; it
must be.

Q. What kind of a night was it?-A. To my recollection it was a
starlit night.

Q. Was it a dark starlight or bright?-A. I don't think it was
very bright nor I don't think it was a very dark night; don't re-
member.

Q. How far could you recognize people that night?-A. I guess
I could recognize anybody that night 100 to 150 feet.

Q. Did you recognize anybody while you stood there?-A. Yes, sir.
A. Who ?-A. I recognized a bunch of men at the corner of Eliza-

beth and Fifteenth streets.
Q. And how far is that, Mr. McDonnel ?-A. I do not know.
Q. Give us your best judgment.-A. I don't know what the length

of the block is, what the distance.
Q. Give the court an idea.-A. Perhaps 100 feet. Yes; from the

alley to the corner there, perhaps 100 feet.
Q. To what extent did you recognize them?-A. I recognized

thn.%s men as being negroes in United States uniform.
Q. Could you recognize their clothes-A. Yes.
Q. What was their clothing?-A. All that I 'paid any attention

to or noticed had on--oh, pants the color of the uniform you wear,
drab, I believe they call it, and blue shirts.

Q. What kind of blue?-A. Well, I think they were what is called
in the army regulations as blue chambray shirts.

Q. What else did they have on?-A. In the way of clothing?
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Q. Yes.-A. That is all I remember to have noticed, the color of
the pants-the trousers-and the shirts.

Q. Did you notice whether they were armed or not?-A. Yer, sir;
they had guns.

Q. All of them ?-A. They could have been one or two parties that
did not have guns, but the majority had guns.

Q. Did they wear hats or caps i-A. All that I could recognize
or notice had hats on--regulation army hats.

Q. Then if it is recorded that you said to the Citizens' Committee,
"I don't know whether they were negroes or white men," you made
a inistake?-A. Most assuredly. It must be a clerical error in who-
ever taken down the testimony, if I said so.

Q. But your recollection of it, as I understand you, was very acute
the next day, of what you saw?-A. I might have been a little off
the next day.

Q. Was your evidence at that time, that you were 30 or 40 steps from
them, correct?-A. Well, there is the sheets and the alley to show for
themselves. I might have guessed at it and called it 30 or 40 steps;
I don't know whether I did or not. There are the positions I was
in-there's the :..ap.

Q. As a matter of fact do you remember very well what you testi-
fied thivn, Mr. McDonnel?-A. Before the Citizens' CommitteeI

Q. Yes.-A. I have not very much recollection of what I did say,
no. I don't remember but very little what I did say before the Citi-
zens' Committee.

Q. Mr. McDonnel, when did you get these facts so firmly fixed in
your mind ?-A. Oh, immediately, I guess, in a few days.Q. Well, how long before or after you testified to the Citizens'
Committee was it that you got them so firmly fixed in your mind?-
A. Well, I am not in slape to say; I don't know.

Q. You testified, I believe, that you saw a shot from the gallery;
which barracks was it?-A. As it shows on the map, barracks y.

Q. Did you see the man when he fired the shot?-A. No; I only
saw the flash from the gun and heard the report.

Q. Don't you consider that very important evidence?-A. I do not
know how to consider it.

Q. Did you tell the Citizens' Committce that you saw an1 shot
from the gallery?-A. I don't know whether I did or not. don't
know whether I was asked the question or not.

Q. Did you f-A. I don't remember whether I did or not.
Q. When did you get that fixed in your mind, Mr. McDon nel ?-A.

Which?
Q. The fact that you saw a shot up in that gallery.-A. At the

time.
Q. And yet you neglected to tell the committee the next day f-A.

I don't know whether I did or not; I don't remember whether they
asked me or not.

Q. How long was it from the time you saw these men assemble in
front of the gate at Elizabeth street until they reached the alley where
you were standing ?-A. Perhaps.a minute or a minute and a ialf.

Q. You hugged the fence and ran up to keep away from them ?-
A. I did not run, I moved in slowly.

Q. Did you stand in the open so they could see you f-A. No; I
throwed my body up to the fence and kind of walked sideways.
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Q. Sidled along I-A. Yes, sir.
Q. How far did you go?-A. I don't remember; T can't say; per.

haps halfway to Washington street and perhaps not so far.
Q. Then, how long was it before you came back to the corner of the

alley again?-A. It couldn't have been more than half a minute-
just as q nick as they turned into the alley I walked down to the mouth
of the alley.

Q. You didn't sidle back down?--A. No, sir; I walked.
Q. I think you said you saw them shoot into the house of Mr.

Cowen on the corner of Fourteenth street and the alley?--A. I be.
lievo I said so, but I changed that; I did not recognize them shooting
into the house. I recognized them shooting in the immediate vicinity
of Mr. Cowen's house. w

Q. How far was it from where you stood to Mr. Cowen's house?-
A. I don't know how far it is.

Q. Any light in the alley3-A. T did not see any. I did not see
any artificial light.

0Q. Was that distance greater from the corner of the alley where you
stood to the Cowen house than from that same corner where you stood
down to the barracks gate?-A. I suppose the distance is about the
same, nearly the same, about tfe same.

Q. You had no trouble recognizing the uniform of the men down
Ihere?-A. I did not recognize the uniforms of the men. I have
no recollection of having recognized the uniforms of the men doing
the shooting after they got near the Cowen residence.

Q. Was there any light in tie Cowen house ?-A. I don't remember
to have seen any.

Q. I think you testified in your direct examination that you dis-
tinguished the forms of the men when they were firing down close to
the Cowen house.-A. Oh, yes; most assuredly I saw the forms of
men; yes.

Q. Then did you testify as follows before Mr. Purdy: "Could
you distinguish any forms or outlines of men there" (meaning at the
Cowen house). Answer: "If I could distinguish the forms or out-
lines of men I don't remember it. I saw the shooting there at the
Cowen house and reasonably supposed it was the squad of men who
had turned up the alley ?"-A. That ain't the way it. seemed I gave it
to him. I think I told him I could distinguish the forms of men and
saw the flash of guns. I think I said I could distinguish the forms
of men and could not recognize them and saw the flash of guns.

Q. If, then, it is so recorded it is erroneous?-A. Yes; I think it
is a mistake of some kind. I must have overlooked that. I read
the evidence and thought I had it down correct; I may have over-
looked that in reading it after it was put into typewrite.

Q. You then read over the evidence deliberately after it was tran-
scribed, and signed it?--A. I read over it but did not read it care-
fully.

Q. Are you in the habit, of giving evidence in that manner, Mr.
McDonnel'?-A. I have not been called upon very often in my life
to give evidence. Very few times I have been in court of any kind.

Q. I wish you would describe to the court. again just what shoot-
ing you heard, giving it with intervals of time between each, as
near as you can now recall it.
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By the judge-advocate:
Unless there Is sonic special purpose for all this, I don't see the necessity for

this duplication; It is taking up the (ne and encumbering the record.

By the counsel:
I believe It is elementary that when a man testifies, to something on direct

examination he can be approached on that particular thing from any standpoint
that the cross-exanination sees fit to ask him.

By the judge-advocate:
I grant you that, sir.

By the counsel:
It that is the cas, I don't see what the objection Is. My question, as It was

formulated, has not been answered, and I appeal to the record. (Question
reread.) I subinit that that question has not at any time been answered by
this witness.

By the judge-advocate:
I don't know the purpose of that word "again" being Inserted In the

question.

By the counsel:
Do I understand there Is an objection to that question?

By the judge-advocate:
I make that an objection and would like to have the court rule upon it.

By the counsel:
I would like to understand the objection. I would like to have the judge-

advocate state his objection. If my English Is bad I will gladly correct that.
By the judge-advocate:
It is not on that account at all. If that qtes'tion Is to bring out something

already answered I object to It, and the word "again" there has deceived me,
P*td perhaps Is Intended to deceive other people.

By the counsel:
I am willing to strike out the word "again" If that will remove the objection.

By the judge-advocate:
I would like to have read what this witness said before cai this subject.

By the counsel:
Do I understand this Is objected to because it is a repetition?

By the judge-advocate:
Not only this particular question, but a great many of the questions have been

asked and answered and asked and answered.

By the counsel:
I think that is the privilege of cross-examination; that you can make a wit-

ness answer a question many times, especially It he Is a hostile witness.
By the judge-advocate:
I think there Is no appearance of hostility.

By the counsel:
That is for the court to judge; we have our own opinion about It.

Record of witness's testimony on this point was read to the court.
(Direct examination, p. 102 [5.3].)
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By the judge-advocate:
I do not care to have closed court If Oie court will instruct the counsel to

avoid duplication as much as possible. I do not care to attempt to hamper his
examination in any way--or cross-examination-but I am anxious to save
time, and thne is very Important to us, as you all know.

By the counsel:
'The defense is hardly in accord with the Idea of saving time in this manner.

It the Judge-advocate had listened more acutely to the form of our question. he
would have saved ten or fifteen minutes on this objection. I am living up
strictly in good faith with the Instructions the court has already given me in
that matter.

By the judge-advocate:
I would like to hi,'e a ruling on that question, If the court please.

By associate counsel:
I would like to answer that objIection. As I understand It, the judge-advocate

objects to the question on the ground that it has been asked before. Ta de-
fense submits that that question has been asked be-ore; it has been asked a
zuniler of ties. The answer to that question, as well as to other questions
that have been put to the witness now on the stand, have revealed discrepan-
cies which It has been the purpose of the. cross-examinution to reveal to the
court, and if to expedite this testimony, or any other testimony, the judge-
advocate desires the defense to allow the examination of the witness to close
with statements made on direct examination, he prevents us making use of the
privilege of cross-examination, whose purpose Is to reveal the truth by breaking
down this direct examination if it Is contradicted by any previous evidence
that this witness has submitted under oath in any previous examination.
Those discrepancies are startling. I believe it Is our privilege, and I believe
it is the desire of the court to have those discrepancies appear before It. if they
are material, and they are.

The court then, in open session, ruled that the question be answered
by the witness.

IQuestion was repeated to witness.)
. Upon that night I was roused by some shots being fired. I got

up, put on my shoes and hat, and proceeded down Elizabeth street
until I entered Fifteenth street. I went down Fifteenth street until
I was near the alley between Washington and Elizabeth streets. I
heard 2 or 3 shots fired, or flashes from the shots; I recognized
the flashes from guns, and heard the reports; they seemed to be al-
most inimediately between barracks D and B, and at the same time I
saw the flash of a gun and heard the report, or heard the report and
saw the flash of a gun, from the tipper gallery or near the upper
gallery of barracks BI can't say whether it was fired off the gallery
or out of the window. The next firing was when I saw those men
turn up that alley, and I walked back to the mouth of the alley and
saw them firing in the immediate vicinity of the Cowen residence.
Saw no more shots fired; heard quite a number afterwards.

Q. How long from the time the first shot was fired till you heard
the next onle? I am talking about the shots in which you saw the
flashes; how long from the time that shot was fired until you sa.w
others?-A. From the time I saw 2 or 3 shots fired between barracks
B and D until I saw the others? Is that the question?

Q. Yes.-A. Almost simultaneously; the shot from the barracks
was a little behind the other, but almost at the same tirae; there was
only a short interval between then.
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Q. When were those 3 shots fired with respect to the time you first
heard the alarm? How long after you heard that alarm was it?-
A. I had time enough to get up and put on my shoes and hat and
walk from the middle of the block I live to Fifteenth street.

Q. Put it in time, will you, as near as you can recall it ?-A. It
could not have been more than three minutes, I (lont think. I guess
it at three minutes; it would take me about that time to get there.

Q. low much intei'val of time was there b.,tween these 3 shots?-
A. I hardly know how to measure the time.

Q. Give the court an idea ?-A. The '2. first.; there were 2 I know,
but there mig lit have been 3 on the ground; they were fired almost
simultaneously, and the other followed almost shiiultaneously-right
immediately.

Q. Almost as fast as they could be fired; is that. what I understand
you to say?-A-. es; about that; they wias not exactly fired at the
same instant, but about that; right al)ot together.

Q. You didn't see anything except thie flash of those shots at that
time?-A. 'rhio.e shots 1 sow i,)side the post? I saw nothing but
the flash of the guns.

Q. Didn't give you light enough to see the barracks?-A. I mean
to say I did not see mei, or guns, but could see the outline of the bar-
racks and thing.; yes, sir.

Q. Why didn't you tell that. committee about that the next -lay?-
A. I don-t suppose they asked me. If it is not on record that's the
reason; they didn't ask me.

Q. Were they not trying to get all the information they could?
Wasn t that your understanding?-A. I think so; I think that was
the intenlion.

Q. About how many shots were in that alarm that woke you up?-
A. I don't know, 3 or 4 or 5; there might have been more. Some-
wheres in the neighborhood of 3 to 5 shots that alarmed me; might
have been more.

Q. How long from the time you heard those flashes was it until
you saw the men in the front of Elizabeth street gate ?-A. Perhaps
half a minute-immediately. That was the next thing that attracted
my attention, as I remember.

Q. Did you see them actually come out of the gate?-A. No, sir;
I did not.

Q. And you are certain they did not come over the wall?-A. I
didn't see them come over the wall. Oh, no; I do not say they did
not come over the wall, I say I did not see them.

Q. Was there any firing from the time you saw them at the gate
on Elizabeth street until you saw them next. firing down at Mr.
Cowen's house?-A. I have no recollection of any other shots being
fired in that interval.

Q. Did you hear any language, or any words spoken by these
men?-A. Yes; there were some words spoken, but they were'spoken
in a low tone and I could not distinguish what they were. I heard
two or three words spoken in a low tone, as mer,'would naturally
speak in a low tone, and you could hear it, but could not distinguish
what the words were they spoke to each other.

Q. All of them talking?-A. 01, no; I did not hear but two or
three words.
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Q. It then made no impression on you as to what they were?-
A. Yes, sir.

Q. What were they?-A. My impression was that it was the
negro soldiers cning out of Fort Brown to commit depredations
in the town.

Q. Did you get your impression they were negro soldiers from
these two or three words you heard?-A. Oh, no. On my oath I
could not say these words I heard. I could not say whether they
were negroes or white men. The words were so low I could not dis-
tingiish even the voices. I just heard some words spoken.

Q. Then why (lid you add right in that connection that you sup-
posed they were negro soldiers?-A. I didn't suppose they were
negro soldiers.-

Q. You did not?-A. No sir
Q. Did you hear any bugle call? Do you know what a bugle call

is?-A. Yes, sir; I believe I do.
Q. Did you hear any bugle call that nigt?-A. I heard bugles

sounding; yes, sir.
Q. When -. ere they, with respect to anything you want to fix then

with regard to?-A. I heard one or two bugle calls after all the firing
was over-I think so; yes, sir-that all the firing was over when
heard the bugles. To t ie best of my knowledge it was all over when
the bugle calls were sounded.

Q. You didn't see or hear any formation of the troops at all?-
A. No, sir.

Q. Where were you when you heard these bugle calls?-A. I can't
exactly state; I don't remember where I was at, but I think it was
about the time I left home with this man, Mr. Tillman, to go down
town; about that tim .

Q. And that was about how long from the first alarm ?-A. Per-
haps seven or eight or ten minutes, somewhere along there.

Q. So that seven or eight minutes from the time you first got up
you were back there and then you heard this bugle call or bugle
calls?-A. Understand me explicitly, now, that 1 don't remem ber
positively when the bugles sounded, but to the best of my recollection
or knowledge it was after the firing was over.

Q. It might have sounded before that and you not have it fixed
in your mind, is that what you meant to say ?-A. It possibly could.

n1RDTIECT EXAMINATION.

QUESTIONS BY" TIE JUIXJE-ADVOCATE.

Q. A little while ago you spoke of a (lead man. Who was this dead
man, or who had been this dead man?-A. I think his employment
was a bartender; I kno* his employment was a bartender. He was
called Frank Natus. I only know his name to. be Frank Natus by
hearing other people call his name.

Q. You spoke of this saloon; will you point out on the map where it
was and who owned it?-A. I think that is the place (indicates on
map building No. 8).

Q. Did you examine this dead body?-A. Not particularly.
Q. Did 'you see any wounds on it?-A. Yes.
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Q. Just describe from a layman's view point what those wounds
looked like.-A. There was a bullet wound; it entered one side and
came out the other side, in the position my thumbs are in my body.

Q. Were these small holes or large holes?-A. Very small holes.
Q. In cross-examination you made a remark that you were a little

off the following day, after this occurrence; will you tell the court
what you mean by being a little off ?-A. I meant to convey the im-
pression this way. That a man going through what a man went
through that night, the excitement and one thing and another, his
mind might not be clear the next day or maybe the day following.
That's what I meant to impress.

Q. You stated in your cross-examination just now you came from
your home and turned, as I understood you, from Elizabeth into
Fifteenth- A. Oh, no; I turned from Adams into Fifteenth.

Q. If you said "Elizabeth" it was merely a slip of the tongueV-
A. Why, certainly.

EXAMINATION BY THE COURT.

Q. You stated on cross-examination that you did not suppose they
were negro soldiers who uttered these two or three indistinct words;
who did you believe they were?-A. I stated that I did not suppose
they were negro soldiers. But I didn't suppose they were negro
Folders, I felt confident in my own mind that they were negro
soldiers. That's what I meant to convey, that I didn't feel any doubt
in my own mind that they were negro soldiers.

Q. In your testimony describing your movements before you saw
the men go down the alley toward Fourteenth street you stated as you
were "proceeding down the alley;" please state what alley you meant.
Explain.-A. I don't remember I ever said I proceeded down any
alley; I said I proceeded down Fifteenth street until the alley between
Elizabeth and Washington streets.

Q. About how many men did you see at the corner of Elizabeth
and Fifteenth streets?--A. About 20.

Q. About how many men went each way ?-A. I think they were
very equally divided. I think they were evenly divided.
The court then took a recess until 2 o'clock p. m., at which hour the

members of the court, the accused, his counsels, the reporter, and the
judge-advoeates resumed their seats.

The judge-advocate here addressed the court as follows
I would like to state for the information of the court, before proceeding with

the next witnefsq, that the man who occupied this house marked No. 0 on the
plat, on the night of August 13, 1900, by name Mr. Jos6 Mnrtlnez, Is now living
In the Republic of Mexico, and Is unwilling to leave a newly-established busl-
nass In Neuva Laredo, and, being beyond the Jurisdiction of any United States
court, he could not be subpoenaed. He sald he was willing to appear In the
town of Laredo and give his deposition. The accused declined to consent to
the latter expedient on account of the Importance of tbl case and probable
materiality of evidcace to which witness might depose. Laredo being within
the geographical limits of the State In which court is sitting, the provisions of
the ninety-first article of war do not apply.
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Mrs. KATE E. LEAHY a witness for the prosecution, was duly
sworn, and testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. Will you please state your name, residence, and your occupa-
tion.-A. Rate E. Lea h. brownsville, Tex.; hotel keeper.

Q. Mrs. Leahy, is your husband living?-A. No, sir.
Q. What was his occupation while he was living-A. Saloon

keeper.
Q. Before that?-A.. Soldier.
Q. In what regiment?-A. Eighth Cavalry.
Q. What length of service, (10 you knowf?-A. I am not positive,

but I believe it was five years, sir.
Q. Mrs. Leahy, will you please point out on that map there on the

wall, if you can, the location of your house in Brownsville, rex. Do
you understand maps?-A. Not thoroughly, but a little bif. (Judge.
advocate explains map to witness. Witness points out house marked
No. 3.)

Q. Where were you on the night of August 13, 1906?-A. Browns-
ville.

Q. In what building?-A. In the main building, in the building
I live in, sir.

Q. The corner of what streets is that?-A. Elizabeth and Four-
teenth.

Q. Did anything unusual occur on this night?-A. Shooting.
Q. About what time was this shooting?-A. The first shot was

fired 5 minutes to 12.
Q. How do you fix the time in your mind ?-A. I just wound my

clock, sir.
Q. What else occurred after this shooting, Mrs. Leahy? I want

you to state fully, if you please, anything of an musuiI nature that
occurred upon this night.-A. Yes, sir; there was a whole lot oc-
curred.

Q. Will you kindly tell the court all that occurred that night, as
far as you remenber?-A. When the first shot was fired I left my
bedroom and I went upstairs and looked out of the window to -see
where the shooting was. As the fifth shot was fired I caw it fired
from the balcony of one of the quarters, the second quarters in the
post.

Q. Counting from which way?-A. Fromtheriver, sir. I counted
9 shots, then 13, then volleys. I came downstairs and told my sister
that there was a fire, I presumed, in the post. I walked out on the
main street, on Elizabeth street, to see where the fire was, and the
bullets flew around me, being shot over the garrison wall.

Q. From what direction?.-A. From the post. I went back upstairs
to the same window I was in and watched them shooting from the
post for about ten minutes. Next thing, I saw that they were shoot-
ing in the alloy by Cowen's house.

Q. Where is Mr. Cowen's house with reference to your house?-A.
Right opposite to the window I was in., sir; on the alfey.

Fza. T, 1 007. ]
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Q. Are you perfectly familiar with its general outside appearance-
the Cowen house l-A Certainly, sir.

Q. You have seen it every day for some time, I suppose?-A.
Every day for the last two years, sir.

Q. I will ask you what this is, Mrs. Leahy (handing witness pho-
togTaph) ?-A. the Cowen house, sir (hereto appended and marked

Q. Mrs. Leahy, you have had your hotel there for how longf-A.
Since the 8th day of February.

Q. Of what year, please?-A. 1905.
Q. You are reasonably familiar with its external appearance, of

course?-A. Yes, sir.
Q. Will you kindl, tell me what that is (handing witness a photo.

graph) 1-A. That happens to be the back part of my house, sir
hereto appended and marked -.
Q. Now, are you more or less faniiliar with the views from the

various windows of your hotel, or not ?-A. Yes, sir.
Q. I will ask you what that is (handing witness photograph) ?-A.

That is the Cowen house taken front the last window of my house, sir
(hereto appended and marked -- ).

Q. And will you tell us what that is (handing witness photo) ?-A.
That's a picture taken from the window I was in (hereto appended
and marked - ).

Q. When, Mrs. Leahy?-A. The night of the 13th of August.
Q. Where were you standing when you witnessed this shooting

from the gallery of the barracks ?-A. In the third window, sir.
Q. From which direction?-A. From the alley.
Q. Will you kindly take that photograph and mark the window in

which you stood. (Witness marks with pencil, X, on Exhibit--.)
Q. Was this your own bedroom?-A. No, sir.
Q. If it was not your bedroom how did you happen to b in it at

that time of night?-A. I went uI there, sir, to see the shooting.
Q. Was this room occupied ?-A. No, sir; it was empty.
Q. What occurred after you went back the second time and stood in

the window of this vacant room? In other words, what did you
see?-A. I saw them shooting from the gallery, sir. I saw them
moving along the balconies, saw the flash of liglht back ond forth on
both top and bottom gallery, and the next I saw was the flashes of the
g uns in the alley by the Cowen house. I could not see them, but I saw
the flashes of the guns.

Q. Did you at any subsequent time see any figures whom you could
recognize?-A. No, sir, they were in the post. I could no see them
when they came up to the side of the Cowen house.

Q. But after that, please state fully what you did see.-A. After
I raw the flashes in the alley the soldiers moved to the corner or
Cowen house on the alley by a tree. There was a mudhole there-

Q. And what street was that, please?-A. Fourteenth street. They
walked around the mudhole--would not. walk through it,-shot back,
looked up and saw us, one man said something, and the other man
said, "h-o, keep straight ahead and shoot to the front." There was
three volleys fired in the street., Fourteenth street.

Q. Firedin what direction ?-A. The first shots were fired by the
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street, by the alley, straight up the alley toward, I presume, I should
say, toward Fifteenth street.

Q. Toward the garrison ?-A. No, sir; the men's backs was toward
the garrison.

Q. Down the alley away from the garrison ?-A. Yes, sir; toward,
I suppose I should say, Thirteenth street, the street of the Miller
Hotel. When the second volley was fired they were standing in the
middle of Fourteenth street. I saw distinctly they were colored
men--saw them in khaki uniforni-some of then had blue shirts on.
I coild see tile blue barrel of the steel of the gun. The guns seemed
to me to be about so long, about D, feet long. When they got to
the street part of them tried to trn lip Fourteenth street. From
there they turned back, started to the alley, and turned and deliber-
ately shot into the Cowen house.

Q. There had been a lull, then, between the volleys fired into the
Cowen housc?-A. Yes, sir.

Q. Of ]low great an interval i-A. I presume a second, probably
two seconds; a very short interval, sir. The men were wal king de-
liberately as they cros-cd that street. Their actions were deliberate.

Q. I)id you recognize the voice of anyone about that time?-A.
No, sir; I could recognize no voices; all I could recognize was one
voice when the man said, " K eep ahead and shoot to the front."
That's all the talk I heard.
Q. Was this remark made in English or Spanish?-A. Yes, sir;

in English.
Q. W as there anything peculiar about this voice in its character-

istics?-A. No, sir; none whatever.
Q. Where were they when they fired the second volley that you

spoke of a inoment:t ogo?-A. Standing ,n the middle of Fourteenth
street there in tilt, alley, right in tile middle of the street.

Q. Where was the niearest artificial light,?-A. Lamp-post on my
corner, sir-on Elizabeth street.

Q. As far as you know, what occurred after this?-A. Nothing
but the shooting'iip the street, sir.

Q. Up what street ?-A.. Up the alley, as far as my knowledge.
Q. Did the men continue up the alley?-A. Yes, sir.
Q. And ]low about the sounds of tlie shots; did they remain sta-

tionary or proceed further?-A. No, sir; they were pr:oceeding.
Q. For how long a tine, to the best of your recolletion?-A. I

presmne, sir. about ten minutes.
Q. Was the shooting continuous, scattered, or was it in volleys?-

A. No, sir; they were shooting scattered; there would be a few shots
fired and then a sort of an interval and then a few more fired. It
lasted about ten minutes, the shooting (lid, after they left my house,
when I saw about half dozen men going back to the post.

Q. How many men did you see returning toward the post, Mlrs.
Leahy-A. Six.

Q. *Iow were these men dressed?-A. I cold not tell, sir.
Q. What route did they take in returning to the post?-A. The

same route they came, sir; down the al'.y.
Q. Back of the alley?-A. Back toward the post from the alley;

came right (lown the alley again.
Q. But vout didn't see how tie' were dressed ?-A. No, sir.
Q. I)idn't recognize them?-A. No, sir.

FEB. 7, 1007.1
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Q. Now, I will ask, Mrs. Ieahy, if any police officers came to your
house that night?-A. I can't say, sir; they came to my house, but
during the shooting in the post-no, they did not come to my house;
they were passing my house and asked where the fire was. I toid
them there was no fire-the soldiers were shooting up the town. Put
them inside of my house and hid them.

Q. For how long a time did they remain thus hidden?-.A. About
two hours, sir.

Q. Who released them ?-A. My sister and Judge Parks.
Q. Did you see a patrol or any body of soldiers passing your house

after the firing was all over? If so, please tell about it.-A. Yes, sir.
Just about half an hour afterwards I saw a company of soldiers; I
presume there were about 30 or 40 men-I doubt if there were any
more-pass the house. One made a remark, as he was passing by,
that he would clear the town out of every so and so white man before
the next day.

Q. How on a time elapsed from the time you heard or saw the
first shots until you saw thee men returning in the direction of the
barracks?-.A. Which men, sir?

Q. The men you spoke of a moment ago; the half dozen men re-
turning toward the barracks?-A. Thirty minutes.

Q. bout thirty minutes ?-A. No; positive thirty minutes.
Q. Did you hear any bugle call ?-A. Yes, sir.
Q. When did this sound, with reference to the time of the passing

of these half dozen men toward the post?-A. About eight minutes,
sir; before the soldiers went into the post. The soldiers were in the
town when that bugle was blown.

Q. At what speed were those half dozen men going toward the
post?-A. They were running.

Q. Slowly or rapidly?-A. Rapidly, sir; in an upright position.
Q. Now, when you saw those men passing down the alley for the

first time, at the trme you testified you saw shooting, at what speed
were they going, or in'what position ?--A. They were almost walk-
ing; they were in a crouching position-shooting position-crouchin

Q. A moment. ago you made the remark, "so and so white meng'
Was that the actual words they used, or was it blasphemous or ob-
scene language they used ?-A.'It was obscene language, sir.

Q. How long have you lived in Brownsville, Mrs. Leahy?-A. All
my past life, sir.

Q. Were you born there?-A,. No, sir; I was born in Matamoros,
Mexico.

Q. Are you pretty familiar with the appearance of the various
.streets and alleys of that town ?-A. Part. of them.

Q. Are you 'familiar with the portion of the town near which is
situated your hotel?-A. Yes. sir.

Q. Can you tell by looking at this what it is (handing witness a
photograph) ?--A. The garrison wall, sir, or street between the gar-
rison wall and the town.

Q. Look at that again and tell where it was taken from, if you
can.--A. It looks to me like it, was taken right back, or opposite to
Yturria's house. (.Not submitted in evidence.)

Q. Will you tell the court. please, Mrs. Leahy, what you did the
remainder of the evening. Briefly; I don't want every little de-
tail.-A. After I saw the soldiers p4as.Sing?
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Q. Yes.-A. You mean the troops that wemt back to the post?
Q. After the disturbance was apparently over.-A. Sat around

and talked to the balance of the people in the house and then took a
lunch and laid down and went to sleep, sir.

Q. Did you leave your house for any purpose?-A. Yes, sir.
Q. Wi ll you please tell the court 'for what purpose?-A. I left

the house during the shooting in the allev. Mrs. Cowen called to
me to go over and take care oflier and her'fainily, and brought them
to my house, sir.

Q. Were shots being fired into the house at this time?-A. No, sir;
they had just stopped it.

(. Was there firing in the town at this time'?-A. They were firing
probably half way up our alley.

Q. These same people or other.--A. The same people, I presume;
I did not see them.

Q. When you went to the assistance of the Cowen family, these
half dozen men had not passed up the alley toward the post : not
yet ?-A. No, sir; they were going up toward the Miller Hotel.

Q. These first. men that vou saw passing down the so-called Cowen
alley from the direction of the post to the town, you are positive that
they were in uniform?-A. Yes, sir.

Q. Will you enlarge q little upon that and tell just. what you saw
with reference to their nimiforin or anythingr el.e ?--A. I saw them
stop at the tree on the street at the Cowen house. I saw them shoo
They stopped in the middle of the street. I saw them shoot a second
time. There were Mt1 men, sir.

Q. Did you count them ?-A. Yes. sir. The flashes of the guns
and the shooting was so vivid. so clear. so distinct. that there was
no making a mistake in their color or the clothes they' wore.

Q. And the color was what?-A. Khaki uniform'i, and some had
on a blue shirt.

Q. Anid the color of the faces was what ?-A. Black.
Q. Did they have anything in their hands?-A. Guns.

CiIOSIS-EXAMJNATION.

QUESTIONS BY TIE ACCUSED.

Q. How old are you, Mrs. Leahy?-A. I was born December
12, 1868.

Q. And that would make you how old?-A. Thirty-eight.
Q. When were you married to Mr. Leahy?-A. June 5, 1886.
Q. Was he a soldier at that time?-A. No, sir.
Q. Do you know whether or not he belonged to the Eighth

Cavalry?-A. Yes, sir.
Q.I ow do you know that ?-A. I have his discharge papers, sir;

I am not positive, but I L'now he belonged to Captain Randlett's
company. Captain Ravidlett at that time belonged to the EighthCavalryQ. Ie was a saloon keeper when he married you; was he?-A.

Yes, sir.
Q. And what were you doing?-A. Nothing.
Q. Where were youl living?-A. Brownsville.

S. Doe. 402.64-1, pt 2----S
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Q. How many room- in your house, Mrs. Leahy?-A. In the main
house, sir? In the house I live in?

Q. answer it in any way you see fit.-A. I have two houses, sir,
and I am vzking you if vi mean the house I live in.

Q. The house you hIave been testifying to before the court.-A.
That's tile one I live in. There's 10 rooms in the main house. My
room and some old roois on the outside, outbuilding.

Q. How many upstairs and how many downstairs?-A. There's
8 upstairs. im

Q. The balance, or 7, are downstairs?-A. Yes, sir.
Q. Who occupied the tupstairs rooms at that tinie?-A. One room,

Judge Parks; the room facing next to the alley, Herbert Elkins.
Q. Then the room yon were in was the one furthest from the

alley?-A. Yes, sitr.
Q. And it faced in what diretion?-A. Post.
Q. What room were you in before you went up to that room?-

A. Mv own, sir.
Q. And where ik that ?-A. Downstairs in the yard.
Q. Could yoii show us on the plat about where that was, or could

you ?-A. N'), sit, but I could explain it to you which I think would
be better. I am not familiar with that map.

Q. All right.-,\. It's right opposite. There is a courtyard and
it is on the opposite side to tie room where I was in, right across the
yard, sir.

Q. Would the com rtard be toward the alley or toward Washington
street or toward Elizabeth street. ?-A. The courtyard, sir, would be
toward the Miller Hotel.

Q. Do I understand that your house occupies all that green space
over there (indicating on map) ?-A. I think so.

Q. Then there is a -hed that shuts off the court from the alley?-
A. It is a wood shed. I put the policemen in there, inside, in that
room on the alley, a wood shed and bathroom.

Q. As I understand it, there is a greenhouse runs down there; is
that the one the picture was taken of and introduced ?-A. Yes, sir.

Q. There is a part of it evidently running I)arallel with Elizabeth
street. (Indicates.) A part of the house in green, directly cn Four-
teenth street; that seens to be an addition to the other part: is that
true?-.A. Do you mean the 2-story house? The 2-story house is all
one house; there is only the top added to the bottom.

Q. There is a part, if you will look at the map where the pointer is,
running parallel to Fourteenth street, according to the plat, whicli
indicates that it join. onto a part running parallel to and some dis-
tance to Elizabeth .itrevt.-A. This house runs from here to the alley
almost; thit is one house.

Q. All built at the same time?-A. That's more than I can tell;
but the back part ha two series where the front part is only one
story, and I pre.sutie that there was pit on a second time.

Q. The )lat indiat. there are two separate additions.--A. That I
don't know, sir. This here, these rooms are above the kitchen l)art
of the house.

Q. How wide was Fourteenth street right opposite your window ?-
A. Abc.i' 50 feet.

Q. And how far would you say it was from the east side, or the
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garrison side of Fourteenth street over to Fifteenth street, through
that block there; how far is that?-A. About 150 feet, sir.

Q. And then the alley is about 30 feet-I mean Fifteenth street-
about 30 to 36 feet wide?-A. I don't know, but I don't think it is
quite as wide as Fourteenth street.

Q. And how far is it would you say-if you will just look at the
plat-fromn the garrison wall over to the barracks?-A. I presume,
sir, it is about 100 feet.

Q. So that, adding up the distance, we have 40 feet and 150 feet is
190 and 30 is 220 and 100 is 320 feet f, oin your window to the bar-
racks on an air line there?-A. I presume, sir.

Q. Or something over 100 yards ?-A. I presume so.
Q. Any light around'tlere that you know of? Street lights?--

A. Right on my corner. Two lights on the garrison gate, but I could
not see them. I could see no light, excepting the one on my corner.

Q. 1)id you see the effect of any other light at all?-A. Excepting
what was on the barracks, on the porches; men carrying lanterns.

Q. '1 here were men carrying lanterns?-A. Yes, sir; upstairs and
downstaih., and I could see them going upstairs on the back part of
the second qusirters.

Q. How many lanterns did you see there?-A. More tiwin I can
tell; I did not count them.

Q. Give us an idea; your best recolletion.-A. I can not, sir; be-
cause I did not. count them, and I saw the lights moving back and
forth for fifteen or twenty minutes.

Q. Was it by the light of these lanterns that you recognized the
soldiers shootig?-A. No, sir; it was not.

Q. How did you recognize the soldiers?-A. By the flash of their
guns while they did the shooting.

Q. Didn't have to hold a lantern then for you to see them?-A.
No, indeed,

Q. Could you see the color of their faces all right?-A. Yes, sir.
Q. You had no doubt about it, then, that they were colored men or

negroes?-A. No, sir; they were negroes.
Q. That is when you made up your mind positively, from the

actual sight of them by means of the flashes of the guns, that, they
were negroes?-A. Yes, sir.

Q. What kind of a night was it? Dark night or starlight night
or moon shine?-A. It was a starlight night. too dark for me to rec-
ognize they were negroes only by the flash of the gun, which was like
a flash of ';ightning.

Q. How many guns were there?-A. I counted 16 men, sir, and
each man had a gun.

Q. That was where?-A. On Fourteenth street between the Cowen
house and my house.

Q. Lets go back to the barracks. I want to know how many guns
you saw when the volleys were fired from the barracks?-A. "Diln't
count them.

Q. Give us your best judgment.-A. No, sir. I am no judge of
volleys.

Q.' What is a volley?-A. When I say a volley I mean a dozen or
two different guns, sir; probably more; something that I could not
countL
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Q. We can safely say from your statement that there must have
been at least two dozen ?-A. At tie very least, sir.

Q. How many volleys did you see thein fire from that upper gal-
ery ?-A. I did not count, sir.

Q. Give us your best judgment.-A. I can not, sir, for I did not
count them.

Q., Did you keep a record of anything that occurred that night?-
A. No. sir; nothing but (he time.

Q. Where did you record that?-A. On my clock, sir, and in my
memory.

Q. In the tablet of your memory, clh ?-A. Yes., sir.
Q. That's good. When this iaisl of these volleys occurred could

youl distinguish Anything except the color of tii egrroes?-A. You
mean the flushies frm tile balconies?

IQ. Yes.-A. No, sir; they were too far froin ie to see they were
soldiers on that balcony. sir..

Q. Oh. I misunderstood you, then. How long did that keep up,
that firing on tile balconies t-A. I preside aboui t ten nindtes.

Q. How nanv volleys did they fire in that tine?-A. More than
I care to remember. or more thli I can tell you.

Q. Approximate it.-A. No, sir. If viou would ask me I wolid
say I pr.siuine I felt like von would feel on the battlefield, sir. I am
d(tibt ful whether you could keep count of then then, sir, and I a
woman and not used to it, much Iess.

Q. I would like to know about how bright a light it made. What
could you see. besides the men---anything at ai l?-A. I could see
the quarters; I could see some chairs on the galleries from the light
of the lanterns they moved around with.

Q. I want you to give the court an idea of how bright, how much
illuinination here was from these volleys vou saw fired during this
ten milntes vo-i were watching it over on the Iorch.-A. I could not
tell you; I did not pay any attention to how much light was given.
The shots were attracting'ity attention and the bullets hlittigfi tile
houses.

Q. The bullets were hitting the houses at. that time?-A. Yes, sir.
Q..Which (irection were they shooting at the time they fired these

vollevs?-A. Shooting the direction of the town.
Q.' Did you hear any of them strike somne pl ce ?-A. I did, sir.
Q. Where ?-A. I (l6n't know; I heard them hitting lumber.
Q. Smell the powder?-A. No, sir.
Q. Were not close enough for that?-A. I don't know how close

they were, but I know I did( not sell any powder.
Q. Did you at any time that night .nell powder?-A. No, sir;

I was not near enough any of them to smell powder. I did not want
to be, either.

Q. But you stood at that. window all this timce?-A. No, sir: I
did not. After I heard the first 9, then 13 shots, and heard spme v ol-
leys, I went downstairs and told my sister to keep my little baby and
one of the Cowen children in the house, and walked out on Elizabeth
street.

Q. That was while these volleys were still being fired there on the
balcony?--A. TI,--. shots that flew around ine were not shot from th.
balconies of that ' 'racks; they were shot over the garrison wall
between two quarters.

F_ :_._ - --, 7-7-1
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Q. I want you to keep your mind on those volleys. I want to know
whether or not you remained at that window upstairs during the ten
minutes that 'ou said you saw volleys being fired from the upper gal-
lery of that second barracks. That's what I want to know.-.A. Yes,
sir; I (lid.

Q. You remained there that whole ten minutes?-A. Yes, sir.
Q. Was the window opcn?-A. Yes, sir.
Q. Were you standing ml. or sitting down, or what were you

doi"g?-A. 'I was leaning out of it, sir.
Q. -Any bullets strike your hoike A that, time?-A. Not that I

know of.
Q. Do you know that any of those shots at that time struck any-

where near you ?-A. No, sir: I could not swear to that.
Q. Well, now, how long after this ten minutes shooting of volleyson the balcony was it until you saw sonic shooting down between the

barracks and'the garrison w all ?-A. I saw no shooting between the
barracks and the garrison wall.

Q. I urde.-4ood you to say you heard some therm then.-A. I heard
soic.

Q. How much, please?-A. I don't know, sir.
Q. About how long (lid that shooting last?-A. A few seconds, a

few minutes.
Q. Could you put it into minutes?-A. No, sir; I could not.
Q. I tho.ight you were noting the time very carefully that

night.-A. It know the shooting lasted one-half hour from the'time itcommenced until it stopped.
Q. You are very positive of that?-A. Positive.
Q. You would not ba willig to say about that time? You are

positive it was thirty minutes?-A. No, sir; I am positive it was
thirty mintte-.

Q. Coming back to (lint firing between the barracks and the gar-
rison wall, could you give us any i(ea-were those in volleys, or
how were they delivered?-A. I could not tell you, sir, for I never
saw them, and( I could not say they shot between the barracks and the
garrison wall. I just heard'shooting.

Q. You are satisfied it was the saute parties doing that shooting?-
A. I am satisfied it was.

Q. Be pretty dangerous for anybody to be in Fifteenth street
about this time?-A. Yes, sir.

Q. Any of those shols strike houites that you know of?-A. No,
sir; not that I know of.

Q. How long after that firing between the barracks and the gar-rison wall was it until you heard sone firing in the alley, I think
it was you said?-A. Yes, sir. Immediately.

Q. Give us an idea how long it took between. that firing and the
other. Approximnte.-A. Wllell, it just simple kept' shooting off and
on all the time. They didn't seem to stop onl, for a second, two sec-
on(1s, auld then started again, sir.

Q. How big was this mudhole you spoke of?-A. Two or three
feet across.

Q. Both wavs?-A. I did not measture it; I am just guesIng.
Q. Was the water deep inl it-or mud deep in it-at all.-A.

About to your slice tops.

F., ", 1907.1
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Q. And at this place these 16 men fired two volleys?-A. Let me
tell you. They shot before that into the Cowen house, when they
got to the Cowen house and the alley. I did not see them shooting
inside the house, because I did not realize the United States troops
would deliberately shoot into a citizen's house. I only saw the flash
of the glins.

Q. Then, when you said a while ago they were shooting from the
United States barracks, you were mistaken ?--A. No, sir.

Q. Had you not begui to realize in this ten or fifteen ininutes ofwonderful "'ollecytiring that sometlir .sorion. was laplpeing?-A.
Why, certainly,when the billets flew around ine in the street, sir.

Q. Then dlii d "ou know they, were soldiers or noti-A. No. sir; I
presllnled they were, because" the slots came from the garri,,on off
their barracks and I knew they were not letting anybody else go ill
there and shoot. off their barracks. '']i voul!d nake sliarp work
of then if they did.

Q. Wh 0 do you think tle%, would make sharp work of tlien ?-A.
If you knew soldiers-Oh, e. c'lse le-I was going to say if you knew
soliliers as well as I did, y'ould not ask in that qnustion.

Q. I don't. Soldiers and women are beyond my ken.-A. Evi-
dently. You only know the better side of tllm.

Q. I all glad I have rbllbed u) agaiui:t only tlat side. By ti way,
have vou still a saloon inl your establishneth ? Any ,,aloon in it at.till ?-'.A. No, ,r

Q. Just a hotel?-A. Yes, sir.
Q. Now, where were tfl v-coining back to your testitnony-where

were they when they fired'these shots into Mi's. Cowen's hiuse?-A.
The first" shots that'was tired in the alley I could only see the flashes
of the guil s. The second shots up tile street that I saw them shooting
whIIen I reeog0riizei the' were negroes and in un1 iforuu of the United
States, or in khaki lni form--they were in the middle of Fou rteenth
street, and jiist as they got to the alley is when I saw them deliber-
ately turn nnd! shoot into the Cowen lhoue from the front.

. How close were they to the Cowen hou.e e-A. I presume about
50 feet. sir.

Q. What were you doing?-A. I was looking out the window at
them. )eliberatel looked at then and the deliberately shot in there.

Q. Leaning out the window ?-A. Yes., sir.
Q. About how far did you project lewyond the window ?-. Front

my waist out; I was looking; I walnteI io ,ee it all.aQ. Were v'ou fully dressed ?-A. No, sir; I had my gown on wiPd
bedroom slilpers and a skirt.

Q. Did von wear a dark 4kirt or a light skirt 2.-A. A white skirt.
Q. So 'o0u were a sylnlionY in white?-A. Yes, sir.
Q. Did you have aly fear that you might become a target by pro-

jecting out the window at, the tinme?-A. Soldiers were Jiot hunt ing
me or my place, sir.

Q. Tlen, there was no reason why these" should exhibit any animuc.
toward you?-A. No, sir: none whatever.

Q. Y;U certainly had none toward them?-A. No, sit; none what-
ever.

Q. Vry fond of the colored snldierns?-A. I know nothing at il
about colored people. We have always, when the colored troops lwve
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been in Brownsville previous to that; they have never given me any
cause in any way, shape or form whatever, to fear them, none what-
ever.

(At request of counsel, witness' testimony on page 142 [73] of
record, second question from end of page. (town to and including
first question and answer, page 143 [74], were read.)Q. Do I understand from that testimony that has just been read,
that you entertained yourself counting the shots, you discovered the
fifth was from the balcony, then you counted 9P. then 13, then volleys,
and after that you still presumed there was a tire in the garrison'?-
A. Oh, no.

Q. Then when you so testified on the direct. examination, you were
mistaken, were you ?-A-. Now, wait. I .aid 'lwen I went upstairs I
counted 9 slots 13, then a volley fired(, then I walked out on the street
and there the volleys were firing from the garrison wall and the
bullets flew around me. I Ire.:mned t y ere firing on the town
and there was no fire in the post.

Q. When did yoti change your mind from the fact that there was
no fire in the post to tie fact that it was a fu,-ilade?--A. Oh, when
the bullets flew aromd Inc.

Q. Up to the time you went downstairs yoa were under the im-
pression it. was n fire in the garrison ?-A. Yes. sir.

Q. And it was not until yol got out on Elizabeth street and saw
bullets- ? A. I did not See tlhem; I lnvard t hem.

Q. Then when you said that in your direct tect imony you were
mistaken, were you?-A. 'lihat I said I saw the bullets? I never
saw an ; I heardI tlwm. sir; they flew aromlnd me.

(At request of counsel, testimony top of page 143 [73] was read
to witness.)

0 You saw the bullets striking around you. then.?-A. No, sir.
I. .ow did you know they were striking around you ?-A. I

didnt say they wvere striking -iround me. sir: they flew around.nie,
because I coull hear thein whizzing by Inc.

Q. How long did you stay on Eli'zabeth street there?-A. About
two minutes.

Q. What were youl doing during that two ininutec-A. Looking
over toward the garri1m1 to see where the .-ll(i,,,tiIlg was coming from.

Q.. Did you see?-A. Yes, sir; I saw the flash of the guns over the
garrison w all.

Q. Over the garrison wall ?-A. Yes. sir.
Q. Now, I will ask you to go to the Iap again if you will. Will

you show where you were standing? Let inc ask von first, is that
right across where the light is in the street ?---A. ) e!. -ir.

Q. Where were you standing with ieslTect to that light ?-A. I was
standing right there. (Indicates the further side of her own house,
down Elizalbeth street from the garrison.)

Q. You staved there two nmintes?-,A. Yes sir.
Q. And asI understood volt to say you s:jw firing down in the

garrion ?-A. Yes, sir.

Q. This was after the men came down from, the balconv? The
firing had ceaed there?-A,. No. sir: why. before it: aftor'th first
shots wer'e fired. sir, was when I went oit on it(. s'reel. Thinm I went
back u)stairs, and then was when I saw all the firing from the
balconies.

F.., 1907.1
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Q. I frankly confess you have me confused.-A. Well, you have
not me. As l103. as I live that will be in my mind as clear as cal be.

Q. Point out uo is, Mrs. Leal'h, as near as you can, where that
was-that, firing.-A. I was standing right there-just here, if I
read this map rightly. This is a courtyna, and this a small door
that comes into my ciurtvad. and I came out there between this yard
and the commission house next door and walked onto Elizabeth street.

Q. Why did yol: .,,o that back way?-A. It was not a back way;
it was a, romtt way, My allvy gate'was locked aud there was only
one way for me to g.t out from my room. My room is dowli there
and I walked l Iowai tlhere. That is never locked ; that is left open for
the gets of the lmo:e to come in and out at their leisure and at their
pleasure.

Q. You sepe where the garrison gate i there, and that's the road
you see running in there. lere's tie lRio grandee River (;idicating
on map for witness). Show the courl as near as von call where those
men wel'e standing whell they were firing during the two minutes
you stood on Elizabeth strevet.-\ hey were firing right here in
front of the gate, and right on the lift-lfand side of tie gate as you
go in.

Q. About how many men were firing there?-.A. I could not tell
you; I could not see (hem; could simply see some men with guns:
could not tell who they were.

Q. Could you see they had guns?-A. Certainly, when I saw the
flash of the fire from tlie'n.

Q. Understand me. we are talking about the firing you saw stand-
ing over there on Elizaelth street. That's after you hiad come down
stairs and gonc on the :t roo, an(d what we want is the hilng you actu-
ally saw by the garrison gate.-A. Yes. sir; I saw it.

Q. Are here two gales there?--A. There is a small gate, but it was
not over the small gate I saw it; it was over the large gate.

Q. Could you see what direction they pointed their guns?-A. Yes,
sir.

Q. Were they coming down Elizabeth street?-A. Yes, sir.
The court at this poit took a recess until 3.40 o'clock p. m., at

which hotir the minibers of the coirt, the accused, his colunsels, the
witness, the reporter, and the judge-advocates resumed their seats.

Q. Could you see the direction in which these men who were firing
just inside the barracks gate were pointing their guns?--A. They
were pointing them in thedirection which 1 was standing at--Eliza-
beth street.

Q. All of them were shooting through the gateway?-A. No, sir;
they were shooting over tle wall.

,. On both sides ?-A. I did not see but one side.
Q. Which side was it you noted it on ?-A. On this side, sir.
Q. On the left hani as you face toward the garrison ?-A. Yes, sir.
Q. That's on the same side then as the sinall-A. Gate.
Q. How high is that wall between the two gates, Mrs. Lahy?-A.

The wall between the two gates, sir, I don't know; but it was not the
Ohootilig I saw was ov'er a wall about 3 or 4 feet high.

Q. That ws to tle left of the big gate?-A. Oin this side, on the
left of the big gate.
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Q. And, as I understand it, you mean as you were facing toward
the garrison ?-A. Yes, .sIr.

Q. Do you recognize that picture (showing witness picture already
intro(liced and a)pended ats Exhibit -) ?-A. Yes, sir.

Q. What is it ?-A. It is the garrison gate, sir.
Q. What direction is that looking from? What's this here ?-A.

That's the telegra)lh office, and I was standing right oijt here in tie
Iliiddle of the Street.

Q. 'i'lle only differe;,ee is, yon were further down Elizabeth street,
were yolt nOt . I'vil were a block anid a half further down ?-A. Oh,
no, sir; it's not iore than a little over half a block, sir.

Q. From Fiftienih street to Fourteenth street. and then von pointed
out you were about %-'here the letter T or E is.-A. Yes. sir; but that
block is only a little over half a block, not a full block from the post,
and my street- l'ourtenf.h street-is only about half a block.

Q. Now you .tayed there for two minutes while this firing was
going on?-A. Yes, sir.

Q. Then where (id von go?-A. Back upstairs, Sir.
Q. Where to?-A. The window I was in at tile beginning.
Q. W, ho was there at that window at that time?--,. No one butmnysel f.
Q. Anybody el.,, in that part of the house upstairs?-A. Yes, sir.

I hollered to Mr. Parks and to Mr. Elkins that the negroes were shoot.-
ing up (lie town, and they both stepped to their windows and looked
out.

Q. Wlen von ho'lered thti way, what tinie was it with respect to
the coinineneenlInt of the sho(tin g?-A. I have not the slightest idea.

Q. It was after you camie down on Elizabeth street and went back
up?-A. Yes. sir.

Q. Did either of them conic to your window at any time?-A. No,
sir; they were each in their own rooms.

Q. Dhl 'ou remain at this window from that time on ?-A. Yes, sir.
Q. By tile way, were voi in the same costume when vou went out

in the street thai you were in at the window ?-A. Yes, .ir.
Q. Whe' you went back up from Elizabeth street to that secord-

story window - how long did you remain there then?-A. I remained
then uiil the shooLtig was over, excepting when I went after tie
Cowens and after the policemen in the yard, and that was while the
shooting was going on.

Q. h'lis is (lie second trip?-A. I went downstairs. I went up
first and camie down onl tie street and then went back, if you call that
the second tril).

Q. And this had consumed al)l)roximately how much time?-A.
Fromt the tivie I first went upstairs, sir?

Q. Yes.-A. I prestinie about twelve minutes.
Q. Where were the men then?-A. Wlen I went up the second

time?
Q. The men who were shooting.-A. Just. in the post.. If they

were not in,,ide th, l)ost they were right outside tile t ost, but it seemed
to tie the school ing was still coming from the direction of the post, so
I presilIlle( they were still in the 1)ost.

Q. How did youi get up there. run or walk ?-A. I ran up.
Q. You were, nut. frightened at all ?--A. No, sir.
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Q. Were you at all excited ?-A. Not at all.
Q. You were accustomed to being under fire, then?-A. No, sir;

but I don't know what, the word fear means.
Q. Then how lonl was it after this twelve minutes before you saw

the men shoot into tle Cowen house?-A. Almost immediatelv.
Q. Would you say it was a minute or two minutes or what would

you call it?-A. Oh, yes; it must have been two or three minutes.
o. They fired a volley into the lmse before they got to where the

allev roses Fifteenth street, or at the mudhole, 'did they not ?-A.
Ye., sir.

Q. You saw that ?-A. I saw the flash of the guns, but. I could not
see the men themselves; I could just see the flash of the gtuns.

Q. And about how far were they front the Cowen hm.se at that
time?-A. They were inside the alley, and I could just barely see a
flash of light; I could not tell you how far they were in the alle,.Q. And tiey novel slowly down, and did they fire the'second

volley you spoke of at the mudhole; did they lire tl1is down into the
house. or did they fire this into tie street?-A. I said thlev walked
around the mudlhole; the nuihole was right at tle corner* They
fired fhe first one at til mudhole, the second it) the miuilille of tile
street, the third was by the corner almost ; then is whr.,ij I saw them
deliberately shoot into ihe Coweu house.

Q. Now, what volley were they firing when you recognized this
glitter of the blue steel?--A. 'IThe middle of the street, sir.

Q. Right around the mudlhole? Had they crossed the mudhole at
that tim?-A. Yes, sir.

Q. So that they were on tile town side of the umudhole when you
saw these steel guns?-A. T1ire uuihiloh was in the street on tie town
side: this was between the Cowen house and ly hcw-e: that was in
the town already.

Q. T mean it was not in the garrison?-A. No, sir: it was right on
iay side, and the nuidihole was on the town side, right at tile corner.

Q. Could yen distinguiish the color of the steel from fhe color of
the ,thoer part of these guns?-A. Yes, sir; I could see tl blue barrel
of the gun very'distinctly; only one, and it seemed to he about that
long. (Indicates with ;ands abolt two feet.)

Q. You only recognized one of these; you only recognized the blue
steel of one of them ?-A. Yes, sir; only of one. "

Q. What kind of a man had hold of ihat one ?-A. It seemed to me,
sir, they were in a crouching position; I could not tell you low tall
they were, bat. lie was not a very black man; his face seemed to have
sonie kind of spots on it; lie was sort of fellow.

Q. You could see the spots on his face?-A. I could .see something;
I could not say whether they were spots, but they looked like to me to
be spots. I believe if I hal seen them next (lay I could have picked
that man out of the balance.

Q. )id you see his profile or his full face?-A. I saw his fill face,
sir, for he looked up toward tit window where we were sit ihg.

Q. Could you determine whether lie had any moustache or bear(l ?-
A. No, sir; he had no mntistache or heard ; his face wa- clean shaven.

Q. And he was in at that time, lie was in--whereabouts?--A. The
mi(hlh, of the street ; right in the middle of Fourteentl i street .

Q. Whereabouts?-A. In the middle of the street. :ir.

I F1.B. T. 1907.
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Q. Will you show us on the map?-A. (Indicates on map.)
Q. Then ho was at the junction of the alley between Elizabeth and

Washington streets on Fourteenth street?-A. Yes, sir.
Q. And will you point out the mudhole there, so we can get that lo.

cated -- A. Tihe street's about 4 feet wide, probably a little wider than
4 feet ; the street. is aLoit 5 feet wih, and right ti t- entrance of the
street there is a tree and the mudhole is right in the middle. (Indi-
cates oil map.)

Q. Was this mudhole so small a man could jump over it-A. No,
Si r.

Q. Had to go around itM-A. Yes, sir.
Q. Was lie on the same side or the other side of tie iudhole as

yourself, this man with-the spots on his face?-A. He was next to
me; the imldlhole was back between himi and the Cowen house.
'ley were in this position (crouching position).

Q. Did they point the guns up?-A. When I saw them they were
shooting straight up tile alley.

Q. But they were pointing tp a little when they shot into the
Cowen liouse, were they not t-A. Yes, sir; but. that was the next
time they shot.

Q. Is this where you indicated tie niudhole?-A. Stepping right
off the sidewalk onto the street was the mudhole.

Q. And lthe tree?-A. Right on the edge of the street, and the mud-
hole was right at the foot of that tree. Just a little pathway about
the width of one of these t.lles at the font of the Cowen fence, antd
this tree. as you come ll) the alley; there is it little pathway, and that
tive stood on the corner of the f iont of their hose and this alley.

Q. Is that that lie points to Cowen's house?-A. Yes, sir. (No. 2
on tl mal.)

Q. There is a fence around the Cowen hose?-A. Yes, sir.
Q. Were were these uien when they fired into the Cowen house?

.As I un hdrstootd you. the, Nvwere in ihe Sallev toward 1Ih1 garrion and,
:,s you look at the' mal, ol tie right-hand sde of Fourteenth street?--
A. No, sir; they were right, next to my house, sir, iii the alley. but riot
inside flllle move toward where'[ could hitVe seeIn thi :. not. in
the middle, more toward the corner. Just. about there. That's when
I saw theem shoot deliberately into the house.

Q. TIev turned ,roitdl, faced about ?-A. Yes, sir.
Q. And del ibleratelv fired into tie Cowen huowe ?0-A. Yes, sir;

that's where I saw them.
Q. And at, the same time did0 you recognize this ,nan with spots?-

A. No, sir; when they were shooting in ite middle of the street.
Q. D~id yout see himk shoot into thme Cowen house?-A. No, sir; I

could not see him shoot into the Cowen house: I could see them but
not their faces. I could not recognize their faces then.

Q. Will you go to the map and put your linger on the place where
this man with tile spots wvas when you recogniized him with the spots
on lhis face?

(Witness here indicated directly in the center of the crossing of
Fourteenth street an(l Cowen allev.)

Q. Then it was after that that you saw them turn and fire into-
A. Yes, sir; they were standing, when I saw them tOrn and

deliberately fire into the Cowen hlouse, just about there.
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Q. As I understand you, you could not recognize anybody at that
distance when they fired into the Cowen house?-A. I conld recog-
nize them, but I could not see their faces; I could only see part of
their side faces at that time.

Q. But you could not tell whether they had spots on their faces or
not?-A. Could not see their faces distinctly enough at that time to
see. It wai only this one man I saw distinctly.

Q. Was there any artificial light there?--A. I saw them by the
flashes of the iins.

Q. It was tie flash of his gun or soeic other guin ?-A. They fired
all together, and I dlont know. I don't think they were all shooting
at the time, but there must have been 8 or 10 of them shot.

Q. He was the nearest man to you, was he?-A. No, sir; he was
right in the middle.

Q. Tell the court what there was about him that, made him so con-
spicuous you could pick him out of this company.-A. I happened, I
pre-sume, to be looking right at the man at the flash of the gin; he
happened to have his face turned toward the window where I was
sitting.

Q. This is the same man that had the blue-barreled gun? I see I
have made a note here that when you first saw ti shooting you stated
you saw the men on the balcony walking back and forth.-A. I did,
sir.

Q. At the sane time you saw the shooting?-A. I did not see nca
going back and forth when the shooting was going on.

Q. The shooting on the balcony, oh ?-A. Off the balcony; yes, sir.
Q. Where were these inen when you heard the talking?-A. When

I heard what talking? I did not testify to any talking, excepting
them saying, " Keep ahead and shoot to the front," when ihe min
was looking ip at the window, and I presume at that time lie had seen
me; he mumbled something, and one said, "Keep ahead and shoot
to the front."

Q. Give us the exact language the man used.-A. That's all ho
said, sir.

Q. Didn't you say you heard a man say, " No, kee l) ahead and
shoot straight to t le front? "-A. No. " Keep ahead and shoot
straight to the front." That's all the remark that was made, sir.

Q. Then he did say," Shoot straight to the front "?-A. Yes, sir.
Q. Could you locate them when they shot those three volley

toward Miller 11otel ?-A. There was two volleys shot toward Milfer
HIotel; the third shot was fired into the Cowen house. I have located
then on tihe map-one next to the Cowen house, one in the middle
of the street, and one right next to my side of the alley. That's the
one I saw shot into the Cowen houue.

Q. Did any of these men going down Cowen alley come down Four-
teenth street when they cit to thle crossing of Foirteenth street anti
Cowen alley?-A. When they got to my side of the alley after shoot-
ing into the Cowen house they" made two or three steps up1) Fourteenth
street, then turned back and went on up the Miller Hotel alley
toward the Miller Hotel.

Q. You could not identify any of these men?--A. No, sir.
Q. Could not see any spots on their faces?-A. No, sir; I could

not.
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Q. They were a little closer to you than before I-A. They were, sir.
Q. And must have been looking directly toward you -A. No, sir;

they were not near me; I was above them.
Q. Were you not al)ove them when you 11did recognize the spots on

his face?-A. Yes, sir; but tile 1111111 tilncd and looked up; his face
was in such a position I could see him.

Q. Well, then they went on down the alley?-A. Yes, sir.
Q. And how many more volleys did you'iear?-A. I did not keep

track of the shots afier that, sir.
Q. More or less. give us an idea.--A. I have not the slightest idea;

it may have been 50 and it may have been 7,5.
Q. 'It may have been 50 and it mav have been 75 shots after they

qilit firing into the Cowen house and went on down the alley toward
''hirteenth street ?-A. Yes, sir.

Q. Would youi be :ny more accmuatc than 50 shots?-A. No, sir; I
could not count. them ; never thought of counting them.

Q. How many shots all together were fired that niglt.?-A. There
must, have beemi at least. '300 shots fired, sir; it sounded a whole lot
more to tile.

Q. How many would you say?-A. I would say nothing less than
300; nothing les..

Q. Did you ever testify on that point before?--A. I gave Mr.
Piirdy some test imony.

Q. "What did you tell him ?-A. I don't remember, sir.
Q. Might you have told him you heard a good many more than

that ?--.. No; I doubt that I told him I heard any more than :00 or
less than 500.

Q. Then if it is recorded you hi-ard 1500 it, is a mistalce?-A. No,
sit; I wold not say it is a mistake, btImalise I told him I heard
nothing less, ialn :00 to .500.

Q. Then it, might have been less than 500?-A. Yes. sir; and it
might have beenl more.

Q. Now, from (lie time they left, the alley-Cowen alley and Four-
te(itli street-ii1itil you -aw those six mn colie back, how much time
elapsed?-A. I dont know, sir; a few minutes.

Q. Give us your recollection.-A. It might have been eight or ten
rainiites, not. more.

Q. So that this figures tip. according to your evidence, as I calculate
it. consideralble more than twenty mimtes, between tweniy-five and
thirly mimites from the time yoi heard the first. shot. until you saw
these, ien running bak ?--A. Yes, sir. thirty. minutes exactly.

Q. I)id you hear a bugle call?-A. I did, sir.
Q. W h en did that,. o.?-A. I heard it about six or eight minutes

previous to these half dozen men I saw going back to the post..
Q. Did you look to the barracks then to seewhat was going on?-A.

I was still in the window. I saw forms moviiig ui the': they had
lights; there was no shooting from the post. (lie shooting was up town.

Q. )id you hear any roll calls?-A. I did, sir.

Q. You'heard rolls'beilg called some six or eight. minutes before
these men went back ?-A. Yes. sir; I heard a call. I don't. know what
it was, I am not, familiar with (lie calls. I cold distinctly hear two
voices calling. one hollered to the men to stop firing and th6 other said
" Cease shoot ing."

89Fca. '7. 007.1
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Q. When was that?-A. During the firing in the post.
Q. That was early in the firingf-A. Yes, sir; before they came tip

town at all, sir.
Q. What happened when you heard the bugle sounded ?-A. I

doa't know, sir.
Q. Could you see in the post then ?-A. Yes, sir.
Q. What did you see?-A. Nothing but ,.ien moving there on the

galleries; that's all.
Q. Both galleries-the upper and the lower?-A. Yes, sir.
Q. And you were still standing up at. this window?-A. Yes, sir.
Q. Three hundred and twenty feet away, I believe, you said?-A.

Yes, sir.
Q. How were .these men moving; hurrying back and forth ?-A.

Yes, sir; and going up and down the stairs. [here seemed to be a
staircAiso in the back part leading from one gallery to the other, and I
could see them go a few steps up and then nothing more until they
came out at the top. It seemed this staircase was closed off, if I
remember rightly. I think the staircase was closed. I could see
them go two or three steps up and then come out on the top.

Q. )idn't you go at the same window at that or any time with
Mr. Parks and Mr. Elkins?-A. No, sir; I was never in their room,
sir. The stairway is between my room and Parks's.

Q. Neither of ihese gentlemen knew anything about your move-
ments?-A. No, sir; none at all.

Q. Have any conversation with either of them ?-A. Nothing more
than what I have told you that I said to them, that the negroes were
shooting up the town, and they hollered to me not to go and get the
Cowens when I went over there.

Q. When you saw this company of thirty or forty coming back,
an officer with them, I think you testified one of them made use of
some language. I want to know the exact language.

To which a member of the court objected as follows:
TLe witnegsi has testified that that Itnguage is obstene, arid I don't think

she outht to repeat It

By counsel:
I would like to ask the witness If It Is so obscene she could not use It?

A. It is language I am riot in the habit of using, and I don't care
to repeat it in a company of gentlemen. One of the other witnesses
heard it, and will no doubt tell you the remark that was made.

Q. Have you ever testified to this before?-A. General Purdy-
I believe he is General-3Mr. Purdy.

Q. Did you testify before the Citizens' Committee?-A. I did
not, sir; they did not'have me.

Q. Why not?-A. I don't know.
Q. Did you offer to testifv?-A. No, sir; I did not.
Q. )id you ever express Yourself about it?-A. In which way, sir?
Q. Your feelings that you had not been permitted to testify?-

A. No, sir.
Q. You are sure of that?-A. I am sure I never s "d I cared to

testify before the committee. The committee (lid not call on me,
and I did nmot care to testify before them.

Did you ever discuss this with anybody?-A. Yes, sir.

I I "
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Q. With whom?-A. Almost every stranger that came inside my
door.

Q. Did you discuss it with any people in Brownsvillef-A. Yes,
sir.

Q. Most of them ?-A. I could not tell you who they were, because
I rmn a public hotel and have a large number of boarders, and the
general subject o" conversation was the shooting of the town. Ask
me who I did not tell it to and I may be able to tell you.

Q. Then there is no quest ion but what you discussed it with practi-
cally all the people of Brownsville?-A. I could not tell you, sir,
because Mr. Parks amd Mr. Elkins were in their window, and it was
a general converation for at least ten or twelve days. You heard of
nothing e:e.

Q. Have you discussed it rece, tly?-A. It is almost a daily occur-
re I k (.

Q. Have you discussed it with the other witnesses since you have
been hero ?-A. Not to amount to anything.

Q. lave you talked?-A. A few fines, or a few words we may have
said, but not to give any details at all, sir.

Q. Will you tell us what witness you did discuss it with since you
have been fmere?-A. I have iiot discussed it; just in general conver-
sation with other witnesses; that is, in the courtyard or in the town;
general talk outside, that's all.

Q. )'oul have talked it over pretty generally ?-A. I don't know if
you would call that pretty generally, for I never went into any
details.

Q. But youi have gone into details previouly?-A. Not with thewvitne.ses.
Q. You are sure?-A. I am positihc.
Q. Not in Brownsville during the past eight or ten months?-

A. No, sir.
Q. Not with Mr. Parks and Mr. Elkins?-A. No, sir.
Q. Why did you refrain from discussing it with the witnesses so

scrupuloisly?-A. There was no necessity of it; they saw what I
saw. It. wias with stranger., because it was a general question with
strangers, and they have been many, from Mexico to Canada, and
from San F'raiciscio to New York, and it is the only question and the
first one they ask you.

REDIRIWCT EXAMINATION.

.,ESTIONS BY TIlE JUDGE-ADVOCATE.

Q. Mrs. Iali . you said your husband, as I understood you, served
five years in the'RIgular Army; is that the total length of 'his service,
as f r as you know 7-A. Yes, sir.

Q. You al.so stated, I believe, that you noted by the clock that thirty
minutes of time had elapsed from the beginning to the end of this
firing?-A. Yes, sir.

Q. Will you kindly tell the court whether or not you noted this
time from the same clock?-A. When the shooting commenced it
was five minutes to 12.

Q. From what clock did you get that time?-A. My bedroom
clock, sir.

Q. And when it was over, what time was itt-A. Twenty-five min-
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utes past 12 by the clock upstairs. I came downstairs and went to my
room and looked at the clock again and found it was just thirty min-
utes past 12.

Q. Were your relations with the garrison pleasant or otherwise?-
A. Perfectly pleasant, sir.

Q. Never had any trouble with the officers or soldiers--A. None
whatever.

Q. I think you made the remark that soldiers were not hunting for
you that night?-A. I did, sir.

Q. How could you be sure of that?-A. Because I heard the re-
mark said when that man, I thought I recognized, looked up to the
window and saw us and mumbled something, and he said, "Keep
ahead and shoot straight to the front." I presumed hie meant not to
shoot at my window, because there was a light behind me and he could
see me-half of my body was out the window and I was looking de-
liberately at him.

Q. Were you given any opportunity to pick out the man next day,
who ha.d spots on his face-A. No, sir.

Q. Did he say anything at that time when he looked toward you?-
A. Nothing at all but a mumble of voices; you could just hear
mumble something, nothing distinct.

Q. You also said you heard a bugle call and heard a roll call ?-A.
I did. sir.

Q. 'In your opinion, is a bugle call the same as a roll call or dif-
ferent ?-A. No, sir.

Q. Is there any custom in Brownsville to fire alarm shots in time of
public donger?-A. Only during fire, to my knowledge. It is the fire
signal of Brownsville and the post both.

Q. And after these six men that you testified to passed your house
going toward the garrison, were there any shots fired ?-A. I did not
hear any.

RECROSS-EXAMINATION.

Q. Did you ever report to anyone in authority that you could iden-
tify this man with spots on his face?-A. I did not, sir.

I. i understood you to say this window you were looking out of
was a wticant room?--A. It was, sir.

Q. What kind of a light did you have in it-A. i had a lantern
back of 'me.

Q. Where did you get t?-A. At the foot of the stairs.
Q. Always keep a lantLrn at the foot of the stairs?-A. Keep two;

one at the back part of the courtyard and one at the foot of the stairs,
right on the sts.'rs.

Q. It is the iirst time you ever mentioned that lantern in any tes-
timony ?-A. I believe it is, sir; -no one asked me if I had a light and
I did 'not give them any answer.

Q. Where did you set it?-A. Upstairs on the table, right close to
the bed; right almost close to the window.

EXAMINATION BY THE COURT.

Q. Why were you not able to recognize the returning men when
you plainly recogniized them during the firing oa Fourteenth street ?-
A. Because it was too dark for me to see them, sir; I only recognized
them during the flash of guns.
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Q. Please state whether you know positively that your clock was
correct or not when you first heard the firing?-:-A. My clock was cor-
rect, sir; railroad time.

Q. State what street is known as Cowven alley?-A. The alley
between Cowen's and Ythrria's house. That's the only way I can
explain it; it is between Washington and Elizabeth streets.

Q. How did you happen to count exactly the 9 shots and then the
13 shots?-A. Because it is customary for us to do those things. I
heard the shots and there were jus t 9 distinct shots and then 13 dis-
tinct shots; and whenever we have had any shooting in Brownsville,
whatever, we always count the shots.

RECROSS-EXAMNATON.

QUESTIONSS BY THE ACCUSED.

Q. Is it a fact that the garrison of Fort Brown and the town of
Brownsville use different times, do you know ?-A. I don't know, sir;
I don't think so; I think their time is the same since the railroad
struck town. My clock is on time on account of the passengers having
to leave on the early morning train, and I have to keep a correct time
somewhere.

Q. Is that what is called Western Union or Central time?-A. I
don't know, sir; we call it railroad time at home.

REEXAMINATION DY THE COURT.

Q. (Question repeated.) How did you happen to count exactly the
9 shots and then the 13 shots?-A. 'Cause we always do it. It is a
custom of whenever we have had any shooting in the town at all I
have always counted the shots when in my hearing.

The court then took a recess until 4.40 o'clock p. i., at which hour
the members of the cotvrt, the accused, his counsels, the reporter, and
the judge-advocates resumed their seats.

Mr. F. A. H. SAxNOnxs, a witness for the prosecution, was duly
sworn, and testified as follows:

DInEoT EXAMINATION.

QUESTIONS BY THE JUDO E-ADVOCATM.

Q. Please state your name, residence, and occupation.-A. My
name is F. A. H. Sanborn, manager of the Western Union Telegraph
Company, in Brownsville, Tex.

Q. How long have you lived in Brownsville ?-A.. Very near thirty
years, I don't remember exactly the date I went there, I don't recall
it--nearly thirty years.

Q. Will you go to the map over there, which is a map of Fort
Brown and Brownsville, and point out your residence and place of
businessI

(Witness identifies his house as building marked "1 " on map.)
Q. Have you lived in that house, that you pointed out on the map.

long?-A. About a year and a half.
S. Doe. 402,60-1. pt 2-7
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Q. Are you'thoroughly. familiar with the immediate neighborhood
of that house ?-A. Yes, sir.

Q. Do you recognize what that is (handing witness a photo-
graph) f-A. Yes, sir.

Q. Tell the court, please, what you recognize that as.-A. This
represents the entrance to the reservation of Fort Brown-the two
company barracks are seen in portion and a scene across the parade
ground. I

Q. And that place (handing witness another photogroph).?-A.
This must represent the wall a little below that represents in the
other picture, and also the rear of the barracks, showing one other
barrack and part of another.

Q. By P little lower you mean toward or away from the river ?-A.
Away .tom the river.

(T hese two pictures were here submitted to the court as evidence
and are hereto appended and marked, respectively, -. )

Q. What do you see over that small gate? (On the picture.)-A.
I can't make out anything; I lost my glasses on the train and had
to get these.

Q. Is there a light over that little gate --A. No; there is each
side of the large gate, but not over the small gate.

Q. Mr. Sanborn, where were you on the night of August 13,
1906f-A. I was sleeping in my room adjoining the telegraph office,
as indicated in that room there immediately adjoining the office.

Q. Did anything unusual occur that night? If so, please state to
the court what you saw or heard.-A. I think about between 11 and
12 o'clock that night I was wakened from a somn 1 sleep by some
heavy firing that seemed very near to me. I got up from my bed-I
was sleeping then-and consumed some little time hunting for some
matches to light a lamp to see what was going on, and did not
succeed in getting one for several minutes. By the time I could
have taken any notice of what was going on the firing had ceased
and I very shortly afterwards-almost immediately-heard firing
some distance away in the direction of an alley near the office.

Q. What is this alley called ?-A. I don't really know whether it
has a definite name.

Q. Where is it located ?-A. It runs parallel to Elizabeth street
and just, next to it.

Q. Please coninue your narrative.-A. About this time I went
back into my sleeping room-I had in the meantime lighted the lamp
in the office--I went back into my sleeping room, reached over my bed
which stood immediately across 'the window-the window was raised
and the shutters were closed-being very warm weather. I opened
the shutter of the window and looked out; just as I looked out I
saw a colored person wearing the uniform of the United States-the
khaki uniform-coming from the direction of this alley; I did not
see him until he was. midway between my place and the alley,
almost opposite my window. He walked along the garrison fence,
quite close to the fence, and entered this small gate, and I could see
a head over the low wall indistinctly, because it was not a light
night. I saw him when he passed the gate distinctly, because there
was a light on the gate or a lamp-Government lamp. That is all
I saw of the things at all. While the firing was going on there was
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no window or door in my house open opposite the place, so I saw
nothing at all of anything that transpired after that; I have no
personal knowledge at all.

Q. Have you ever been in the army, Mr. Sanborn?-A. Yes, sir.
Q. Please tell the court when.-A. I served from the second year

of the war to the close of the war.
Q. Which war please?-A. The civil war-the war of the rebellion

we call it. In fact I was in the service, the Military Telegraphic
Corps, cipher operator, for perhaps six months after my regiment
was mustered out of the service.

Q. So you would recognize a uniform if you saw it ?-A. Oh, yes;
I am quite familiar with the modern uniform, as I have live] in a
garrison town.

Q. If you have not already done so, please describe the uniform of
the man entering the gate.--A. The usual ordinary undress uniform
of a private soldier-as well as I could recognize it from that distance.

Q. What color was it?-A. Khaki color.
Q. For how long a time had firing been going on when you saw

this man enter the garrison gate?-A. I don t suppose it could have
exceeded fifteen minutes; it was a very short time. I was, of course,
very excited and did not know much about what was going on; had
no idea in the world, and time seemed sort of-I meant to express. I
could hardly note the length of time. I did not look at the clock, or
anything of that kind.

Q. In what direction did the firing seem to be coming from when
you saw this man enter the gate?-A. That I could not say; I only
heard the discharges.

Q. The sound of the firing?-A. Judging from the distance it
seemed to me it would have been very near the garrison gate, either
inside or outside, because it sounded to me almost immediately under
my window.

Q. Did you understand the question I When this man entered the
gate in what direction was the sound of the firing?-A. No; the
firin I heard first I referred to. When the man entered the gate
the hiring had ceased there for some time, and I think also the firing
above there I heard.

Q. But about from what direction was the sound of the firing
coming when you saw this man enter the gate?-A. It seemed al-
most directly opposite my room, or toward the reservation.

Q. You spoke of seeing a man walk in the small gate, and you also
spoke of firing; was firing going on at the time you raw this man
enter the gate ?-A. No, sir.

Q. Had firing ceased at that time ?-A. Yes, sir.
Q. Was there firing after that time?-A. No, sir.
Q. The firing had entirely ceased at that time?-A. Yes, sir.
Q. Did you hear any more?-A. That's my recollection.
Q. What was the manner of this man entering the gate; was he

walking slowly or rapidly ?-A. Walking along [eisurey, ; -Aurally;
did not seem to be hurried at all.

Q. Did you hear a bugle call that night?-A. Yes, sir.
Q. Had the man walked in the gate before the bugle call or after ?-

A. Before.
Q. How long after the entry of this man into the post did the bugle

sound ?-A. Of course I could not state.
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Q. Approximately?-A. Perhaps five minutes; it could not have
been more than that, I don't think.

Q. You saw no other soldiers or other persons enter about this
time in any way?-A. No, sir; I saw no others.

Q. Did you bear any rolls called ?-A. Yes, sir. I, after thint, went
into the oce and opened a door facing the garrison wall; sat in the
door. I saw, I suppose, the officers-I could not identify them-come
across the parade and go into the quarters, call out the men and call
the roll.

Q. Did you hear the result of this roll call ?-A. Yes, sir; as
near as I could distinguish every man answered to his name.

Q. Could you tell whether or not there was any personal inspec-
tion by the officers, dompany officers, of their companies?-A. No,
sir; I could not.

Q. To the best of your belief then the roll was simply called and
the men were allowed to answer "Heref ' - --A. That seemed to be
the way of calling the roll.

Q. Was it fairly dark between the garrison wall and the bar-
racks?-A. Well, yes; it was rather a dark night. I could not see,
in fact, from my place, I could not see the soldiers formed there
really, I only heard them.

Q. You were in the lower floor of your building, as I understand
it?-A. Yes, sir.

Q. Would the Rate or the wall or anything else tend to obscure
your view ?-A. No, sir; it is an iron gate, you could see through
the iron bars.

Q. Just about the time of this first firing you have spoken about,
either immediately before or a short time after, did you hear any
footsteps passing your home?-A. No, sir.

Q. )id I understand you to say you were awake or asleep about
this time?-A. I was sound asleep, wakened from my sleep by the
first firing; I heard nothing before that.

Q. About how long before this had you retired?-A. Perhaps one
hour and a half.

Q. Do you remember about what time this was?-A. I do not
think I noted the exact time, but my impression was it was between
11 and 19 o'clock, nearer 12.

Q. As far as you know, was your house fired into on this occa-
sion ?-A. No, sir; not that I know of.

Q. By your house I mean the entire building.-A. I was shown
the next cay where a bullet had been fired through the upper story
of the building, but at that time-that night-I knew nothing
about it.

Q. You spoke of other firing after the first firing which yotQ~eard,
in the vicinity of your house, did the firing seem to remain stalionary
or progress in any direction ?-A. I don't think I observed that,
f merely heard the'firing and did not pay much attention, except that
it was a great deal farther away than the first firing.

Q. 'Was the first firing very close to you ?-A. Yes, sir.
Q. What made you think ihat?-A. 'Well, judging from the sound

of the report.
Q. Are you in any way familiar with firearms?-A. Well, not

very.
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Q. Are yot, familiar with the report made by various classes of
firearms?-A. Well, I don't suppose I am an expert, but I think I
could tell the difference between different ones.

Q. Can yoa tell the difference do you think, between the report
of a revolver and a rifle?-A. I think I could.'

Q. Were all these reports that you heard that night of the same
cha,'acter?-A. Yes, sir.

The coiirt then, at 5 o'clock p. m., adjourned to meet at 10 o'clock
a. M., February 8, 1907. CHAS. E. HAX, Jr.,

Captain, Acting Judge-Advocate, Judge-Advocate.

HEADQUARTERS DEPARTMENT OF TEDCAS,
San Antonio, 'ex., Februaqy 8, 1907.

The court met, pursuant to adjournment, at 10.05 o'clock a. i.
Present: All the members of the court and the judge-advocate.

The accused, his counsel, and the reporter were also present.
'lhe reading of the previous proceedings was dispensed with by the

court.

Mr. F. A. H. SANBORN, a witness for the prosecution, was duly
sworn, and testified as follows:

CROSS-EXAMINATION,

QUESTIONS BY THE COUNSEL FOR THE ACCUSED,

Q. How old are you, Mr. Sanborn?-A. I was 61 years old last
August.

Q. Are you the official timekeeper of the city of Brownsville?-A.
I have charge of the electric clocks that are put in by the Western
Union.

Q. Was there such a clock in the garrison of Fort Brown ?-A.
No, sir.

Q. Did you live in the fort for a !ong time, Mr. Sanborn ?-A.
Yes, sir.

Q. Tell the court how long.-A. I lived there at different times,
and I really couldn't recall right now how long. I lived there per-
haps two years, altogether.

Q. Were you pretty familiar with what was going on in the
post?-A. Well, yes, sir; as much as one could be while your duties
are assigned to you; and most of the time I was in my room, to sleep
there.

Q. Do you know whether the time of Fort Brown is the same as
the city of Br wnsville -A. No, sir; I do not.

Q. Do you know whether it was different-A. No, sir; I do not.
Q. Where did you hear shots that night, Mr. Sanborn ?-A. I

heard it very near me. Of course, I couldn't locate it, because I didn't
look out. There was no way that I could have opened my doors at
the time, but it sounded very near to me. I couldn't, of course,
locate it.
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Q. You said, in your direct testimony, that it was in the alley,
between Elizabeth and Washington streets.-A. I think I said that
T heard shots in that direction.

Q. What interval of time was there between the two shots that you
heard ?-'A. Approximately ten minutes.

Q. Describe the firing in each case and the impression it made on
you at the tinie.-A. "Ihe first firing took place so near me and so
much of it, of course, waking me from a sound sleep, confusing ine
very much; and I was at an entire loss to know what it could mean,
and I was rather "rattled," and didn't really know what to do.
Afterwards, when I heard the firing further away, I don't know
whether it was the same party or some others, but it sounded further
away. I couldn't then locate it.

Q. How long did you remain in this state that you describe as
being "rattled V"--A. Probably five or ten minutes, until I collected
Ily thoughts.

Q. Where were you when you pulled yourself together and col-
lected your thoughts?-A. I was in my room.

Q. 1'1hereV-A. Adjoining the telegraph office, as I have located
it on the map.

Q. Were you in bed ?-A. I was in bed when the firing awakened
me.

Q. I want to know where you were when you pulled yourself
together and got collected.-A. I was walking around my room.

Q. 11"ts that when you were looking for the match that you spoke
of, to strike a light ?-A. Yes, sir.

Q. Well, did you get collected before you got this light, or after-
wards?-A. I was fairly myself, I think, in a few minutes after I
got out of my bed.

Q. You didn't see anybody but this poor, lone soldier that you saw
go in the gate-A. No one else.

Q. And how long was that after the first firing that rattled you?-
A. Well, I should say it was about five or eight minutes. I, of
co ri e, can not remember the time very well, but I say approximately.

Q. And how long before the bugle call ?-A. It must have beeit
twenty minutes, I think, from the time I first heard the firing.

Q. I think you said you saw some officers coming across the
parade.-A. I shouldn't have stated that they were officers, because
1 couldn't identify them, but ih appeared to me that it was, because
they vanie from the direction of the officers' quarters.

Q. J)id they have anything in their liands--A. Some one had
lanterns.

Q. Are you sure about that?-A. I think so.
Q. How many lanterns?-A. I really didn't count them.
Q. Give your best recollection.-A. Perhaps two or three.
Q. Where were they, exactly ?-A. When I saw them, they were

near the barracks, the soldiers' quarters.
Q. Were they toward the parade ground, or toward the wall, from

the barracks?-A. They were on the walk, between the two barracks.
Q. Between the two barracks ?-A. Yes, sir.
Q. Where were these men that you said yesterday were officers, and

that now you are uncertain about it? Where were they when you
saw them?-A. They were right there where I described where the
lanterns were.
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Q. Between the barracks-A. Yes, sir; as near as 1 can remember.
Q. How long was this after the firing first commenced? The

firing that rattled you I mean.-A. I should say it was twenty
minutes, approximately.

Q. How long was this befor.a you heard this roll call that you
described yesterday ?-A. Probably five minutes afterwards-after
the twenty minutes or twenty-five minutes probably.

Q. Is that the roll call you heard twenty-five minutes or so after
the first flring?-A. Yes, sir; approximately.

Q. Might that roll call have been between the barracks, next to the
river, and the wall ?-A. Possibly, yes, sir.

Q. What is your best judgment on that--A. Well, from the fact
that I heard the sound of the voices, and all, I should say it was,
at least-it was on the" side of the barracks between the wall and the
barracks, or near there.

Q. You couldn't say exactly?-A. No, sir; not exactly.
Q. The only thing you could do was to hear it?-A. I heard it--

that was all.
Q. How many of these officers did you see ?-A. I couldn't tell how

many there were.
Q. Give us your best judgment, Mr. Sanborn.-A. I really couldn't

say-there was a group there-of course. I saw them very indis-
tinctly-it was dark-there were a group of persons bearing lanterns.

Q. And this was about twenty-five minutes, as I understood you,
after the firing commenced ?-A. I should think about that; yes, sir.

Q. You were pretty well collected in your thoughts the next morn.
ing, were you not, Mr. Sanborn ?-A. Yes, sir.

Q. The events Were very well fixed in your mind by that time, were
they iiot?-A. Yes, sir.

Q. All the details of itt-A. Yes, sir.
Q. Did you have any conversation with anybody about it the next

morningf--A. I did. I asked Captain Macklin, who was at the wall
of the reservation, and I really knew nothingin the world of what
had taken place, and stepped over and asked him about it.

Q. Tell the court what you told Captain Macklin.-A. I really
don't remember anything, except that asked him what had taken
place.
. Q. Did Captain Macklin ask you what had taken place?-A. No,

Sir.
Q. Sure about that?-A. He did not.
Q. Is it not a fact that Captain Macklin didask you what had

taken place, about 8 o'clock the next morning when you were talk-
ing to him over the wall gate?-A. I don't ral anything.

Q. Is it not a fact that Captain Macklin asked you the next morn-
in what took place I-A. No, sir; because I had no knowledge of it.

i. Did you not tell Captain Macklin at the time that you thought
it was a fire, and that you subsequently thought it was a row, and
that you did not take the trouble to get out of bed at all ?-A. No, sir.

Q. Are you sure that you did not say that -A. Quite sure.
The judge-advocate heie stated that he had no further questions to -

ask the witness.
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EXAMINATION BY THE COURT

Q. Was this man that you saw returning to the barracks armed?-
A. Yes, sir.

Q. Please go to the map and point out the spot where you first saw
the group of men whom you ,stposed to be officers.

The witness here !t fted taWt ie could locate the spot better from
the photograph which was ititroduced in evidence the day before.

The witness then stated that ot the wall map the spot was between
the two barracks, the barracks o'i either side of the gate, but that he
could not locate it ou tihe vW1J1 niap on account of the darkness of the
night, there tot being mtv& light.The judge-advocate ji'e stated that this spot, the barracks spoken
of, were designated ofrthe wall map as "B "-" 1."

The witness was then handed a photograph, which was in evidence
and is her&o appended and marked thus: V. The witn . held the
photograph in his hand and the examination was continued, as
follows:

Q. I would like to know if that is a photograph of the barracks
represented on the wall map as B-D?-A. Yes, sir; aplreitlN.

Q. Is the gate between barracks B-D?-A. Yes, sir. (The witness
here indicated the spot in question on the photograph by drawing the
letter " X " on the walk, and continued.) Tls is where they had
evidently halted or stopped. I noticed them first, when I first looked,
before they had quite reached that place, and I presumed that they
were going across the parade. I really couldn't say what direction
they were going, but I saw them immediately before they stopped
there, and "approxiitiately that is where I saw then. Of course, it
was dark, and I could only locate them from their lanterns-some
one or two lanterns.

QUESTIONS BY THE COUNSEL FOR THE ACCUSED.

Q. Where were these men when you first observed them, Mr.
Sanborn?-A. They were very near the point which I have indi-
cated where they stopped. I couldn't say from what direction they
came, but apparently, to me, they came from across the parade. Of
course it was dark, and I couldn't locate them exactly.

Q. What did this lone soldier have in the way of arms when you
saw him ?-A. A piece of some kind-a gun.

Q. What kind of a gun ?-A. I couldn't say.
Q. Do you know whether it was a gun or not-I couldn't

swear if it was a gun or not-might have been a stick.
Q. Might have been a club?-A.-1t wight have been-at that

distance-but it had the appearance of a riile.
Q. Describe it so that the court and all may know-what was the

manner of his carrying it? Describe that.-A. I saw him just before
be went through the gate-he was looking down at his right hand-it
was resting on the stock of the piece, as though he was doii.g some-
thing with that hand. I didn't see him distinctly at that time, and
I couldn't tell what he was doing.

Q. I want you to tell this court everything that you saw of that
thing that you have described as a gun, and everything that led you
to believe it was a gun and not a club.--A. Welf there doesn't seem

4
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to be much to say about it. It had all the appearance of a gun
to Inc.

Q. Tell us what thu appearance was.-A. It looked very much
like a gun.

Q. Wherein ?-A. From the shape and its length.
Q. What was its length?-A. I didn't have an opportunity to

measure it, sir.
Q. Give us your judgment.-A. An ordinary piece used by the

soldiers.
Q. Tell us what variety-we use a.great inany.-A. I am not

familiar enough with them to tell the difference.
Q. What was its length ?-A. I do not know.
Q. Do I understand that you decline to state the length of this

piece?-A. Not at all; I have described it as near as I could.
Q. We have asked you for the length of 'it.-A. I can't tell the

length of it.
Q. The color of it -A. No, sir.
Q. Could you see the hanuner?-A. No, sir.
Q. The barrel?-A. No, sir.
Q. Could you see crooks in it?-A. No, sir.
Q. It might have been perfectly straight?--A. It might; yes, sir.
Q. Was it black or light colored?-A. It louked black or dark

colored to me.
Q. All the distance-its whole length?-A. I didn't observe it

close enough to answer those questions, sir. I merely say that it
appeared to me to be a gun.

Q. Didn't you testify before Mr. Purdy and Major Blocksom?-
A. I did, sir.

Q. Didn't you describe it as being a gun, before them ?-A. I did
not tetify before Major Blocksom, but Mr. Purdy; yes, sir.

Q. And you described it as a gun?-A. Yes, sir; because it natur-
ally occurred to me as being a gun. I didn't think it was anything
else.

Q. Why did it naturally occur to you that it was a gun ?-A. It
was a natural thing for a soldier to be carrying in that way.

Q. Did you ever see a soldier in your life except that he was carry-
ing a gun -A. Oh, yes.

Q. As a matter of fact did you not testify before Mr. Purdy that
he had his firepieces with him?-A. I think not. sir. I don't know
to what you refer-don't know the terms.

Q. Iid you not testify before Mr. Purdy, after being first sworn
by Major blocksom ?-.A. I testified before Mr. Purdy; yes, sir.

Q. Did you not, as a matter of fact, sign and swear to this evi.
dence?-A. Yes, sir.

Q. Did vou not hav ample opportunity to read it and see if it was
correct?-A. I think I read it; yes, sir.

Q. Then, if that statement appeared in that evidence, you must
have made it-isn't that true?--A. Yes sir.

Q. Did you not at that time and in that evidence say that he had
his fire pieces with him ?--A. I think I said that he had a gun, and I
think so now. Of conmre., you ask me to swear directly whether it
was a gun or not, and front that distance, I tell you I couldn't do it.

Q. Then you can not swear distinctly that he had a gun i?-A. He
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had something that resembled a gun, and it looked like it, and I
believed at the time and do now that it was a gun.

Q. You haven't told us anything yet that made it look like a gun to
you, have you?-A. As near ai I could describe a gun.

Q. Isn't there a sentinel who walks there just inside the garrison
wall ?-A. I never have seen one there.

Q. And yet you said you had lived there for a year and a half -A.
Yes, sir.

Q. Are you preparefl to state to this court that there was no sen-
tinel walking between the garrison wall and the barracks there ?-A.
No, sir; I simply say that-I never saw one there.

EXAMINATION BY THE COURT.

Q..Did you hear the click of the breech block as the man was
carrying it, or fixing it with his right hand?-A. No, sir; I did not.

Q. Did you hear any other sound, at that time, coming from that
direction ?--A. No, sir.

Mr. CHARLES B. CHACE, a witness for the prosecution, was duly
sworn, and testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. What is your name, residence, and occupation?-A. Charles B.
Chace; residence, Corpus Christi, Tex.; occupation, locomotive
engneer.enfWhere were you on the night of August 13, 1906 1-A. At

Brownsville.
Q. How did you happen to be there --A. On account of being

there at the end of my rur,-I was running from Corpus Christi to
Brownsville.

Q. What tine did your ru.n end upon this night 1-A. 5.40 p. m.
Q. Where were you between the hours of 11 and 12 that night ?-

A. At Miller Hotel.
Q. Doyou usually stop at the Miller Hotel ?-A. Yes, sir.
Q. Had you stopped there often --A. I had been stopping there

from the October previous.
Q. You are familiar with the external appearance of that hotel?-

A. Yes, sir.
The judge-advocate here handed the witness a photograph which

was in evidence, and is hereto appended and marked thus: #.
Q. What is that place on the photograph which you have in your

hand I-A. That is the Miller Hotel, Brownsville, Tex.
The judge-advocate here handed the witness another photograph

which was in evidence, and is hereto appended and marked thus: V/.
Q. What place is this on the photoraph?-A. Miller Hotel,

Brownsville, Tex., corner Thirteenth and the alley.
Q. Are you familiar with maps 1-A. I can read blue prints.
Q. Will you go to that large wall map and point out, if you can,

the Miller Hotel, and also the exact location of your room upon that
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n ight I That is a map of Fort Brown, in the town of Brownsville.-
,A. Ifere is the Miller Hotel; my room was in there in the third
story; Miller Hotel is ort Thirteenth street.

Q. Did you Potice anything unusual that occurred upon that
night-the night of August 13 ?:-A. I was wakened during the night
with a volley of shots.

Q. From what direction V-A. The direction of the post.
Q. About how far away ?-A. That I couldn't say.
Q. After the first volley, was the shooting continued-A. It con-

tinued; yes, sir.
Q. Was it continuous firing or a series of volleys?-A. After the

first volley it was continuous firing, or series of firing, as I heard it.
Q. Then there were intervals of silence between these various

firings -A. Short intervals.
Q. How close did the sound of the firing approach the Miller

Hotel -- A. From the time I heard the first volley-that was at a
distance-and then it came down the alley toward the hotel.

Q. What was the nature of these rackets? What did they sound
iike?-A. Sounded like shots from a gun.

Q. Any particular kind of a gun ?-A. I am not familiar with
guns.

Q. Kindly continue and tell the rest of these unusual disturbances
that you heard, or saw, upon that night, and it may be well for you
to point out on the map, as you go on, the locations, different streets,
or alleys.-A. As I heard it and saw it from the time that I was
awakened in my bed-I retired, as usual, about 9.30 on that night,
and I was awakened through the night with this volley of shots, and
after I heard the first shots I got up and looked out of the window,
and the first thing I saw was a man going ground from Elizabeth
street to the corner of the King Building, as I call it, but they call it
the Wells Building, as I have always been told it was ownedby thf
King estate, or by Mrs. King. This gentleman went up on this side
of Thirteenth street and went up this way; that is on Thirteenth
street, not quite half way between Cowen alley and Washington
street, on the farther side from the barracks. As I looked out they
lighted a lamp in the second story of that building; then I heard
four or five voices holler: "Put out the lamp !" I looked farther up
the street then, and I saw the lieutenant of police coming down
Washington street on horseback.

Q. You recognized him as such V-A. Yes, sir; and two men walk-
ing beside of him-beside the horse. I watched the lieutenant of
police until he passed my window, coming down Thirteenth street
toward Elizabeth street, and at the same time this firing was con-
tinuing and approaching the Miller Hotel through this alley.

Q. Did you hear any sound of voices about this time -- A. ,No, sir;
they hadn t got far enough along yet. After the lieutenant of police
passed my window, then I saw two soldiers pass'here, through this
alley, across Thirteenth street, and stopped here, after they got
across, they stopped right in the alley, at the corner of Thirteenth
street, on the opposite side of the Miller Hotel.

Q. How do you know they were soldiers?-A. By their uniforms.
Q. Describe their uniform and anything else about them that

caused you to think they were soldiers.-A. I was looking up here
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to see what I could see; they had on duck pants, leggings, uniform
hat, and both dressed alike.

Q. What did they have in their hands?-A. I couldn't say. I
can tell you what they had over at the corner of the alley and Thir-
teenth street.

Q. Those were the same two men that you saw across Thirteenth
street ?-A. Yes, sir.

Q. And you say you could tell what they hadl-A. When they
were over there I could.

Q. What was it?-A. They had a gun.
Q. You are certain it was a gun?-A. Yes, sir.
Q. Was it very light about that time?-A. Not so light as it might

have been.
Q. What was the nearest artificial light?-A. There is one-there

is One (indicating on map).
Q. What happened after you saw those two men at the corner?-

A. They stol)ped there and Shot.
Q. What 3irection?-A. I .should judge in the direction of the Mil-

ler Hotel-to my window-thi. shot was fired from Thirteenth street
and the alley-right here.

Q. What was the color of these men?-A. I couldn't say.
Q. You just recognized them as soldiers ?-A. Yes, sir; I was up

in the third story, and looking down. on the men; with those hats
on, I couldn't see.

Q. Did they, at any time, look toward you ?-A. I couldIL't say,
but when they shot, they shot toward the Miller Hotel.

Q. Did you hear the shots ?-A. The whiz of the shots.
Q. How close were they when they shot?-A. They shot to the

right and left of my window.
Q. Did you, at any tine, see any marks there from these bulhtst-

A. They are still on the hotel.
Q. About how far from your window ?-A. I should judge ,I or

4 feet.
Q. About this time where was this lieutenant of police?-A. He

had passed my window, and he was between my window and the
corner of Elizabeth street-down in here (indicating).

Q. Did you See any shots fired at him ?-A. After they shot to-
ward my window in the hotel. then I ducked my head down for
protection, and afterwards I heard shots from the corner there, and
the powder shot up into mv room.

Q. Did you notice anythiing peculiar about the odor of this pow-
der?-A. 1o, sir; all powder is alike to me. I am not a military
man-never had a gun of any kind, but when it comes to a locomo-
tive I can tell you all about it.

Q. What happened after that? After the shooting ceased what
happened ?-A. After the shooting I saw the lieutenant of police's
horse IIng down.

Q. Wht was he doing.there?-A. I wouldn't say he was dead,
but he was dead next morning when I went down there.

Q. Where was the lieutenant of police at this time?-A. I couldn't
tell you-. had no business with my head out of the window after
they shot up around there.

Q. Where did this firing continue, then?-A. Down in this alley.
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Q. Did you hear shots from any other direction at this time?--A.
No, sir.

Q. Will you kindly tell the court anything else that occurred upon
that night which you saw or heard, which you have not testified to?--
A. That is all I know.

CROSS-EXAMINATION.

QUESTIONS BY THE COUNSEL FOR THE ACCUSE.

Q. How old are you, Mr. Chace?-A. Fifty-one years.
Q. How long have you been running on that run you speak ofI-.

A. A year and five months. I am not on the same run right now,
lit I was on that run one year and thirteen months.

Q. Have you been a locomotive engineer all your life?-A. Not all
the time.

Q. How long have you been running a locomotive--in the neigh-
borhood ?-A. For twenty-three or twenty-four years, off and on.

Q. Where have you lived all your lifet-A. Various places.
Q. Have you ever lived near what is known as the " Mason and

Dixon line?"-A. Yes, sir.
Q. Where?-A. Massachusetts.
Q. Where were you born ?-A. Taunton, Mnsq.
Q. How long have you lived in Texas?--A. Thirty-one years.
Q. Will you go to the map, please? Do you see that arrowhead up

there ?-A. Yes, sir.
Q. What does that mean ?-A. North, south, east, and west.
Q. Is that correct on the map?-A. Yes, sir; those are t,,e correct

directions.
Q. What direction was the wind that night?-A. I couldn't say.

It is generally from the south in Brownsville in the night.
Q. Who was that man who came around the corner of Elizabeth

and Thirteenth streets, came into Thirteenth street when you first
saw him? Did they come in the direction away from Fort Brown ?-
A. From off Elizabeth street-fiom this way (indicating). From
the direction away from the fort.

Q. Who was he?-A. I did not know at the time, but I afterwards
learned, the next morning, that he was Mr. Tillman, proprietor of the
"Ruby Saloon."

Q. Not a soldier, then ?-A. No, sir.
Q. How was he dressed-the color of his shirt?-A. Light-colored

shirt.
Q. Where did you first see those soldiers that you spoke of I-A.

Across Thirteenth street, on the alley.
Q. Tell us exactly how they were dre.sed.-A. I can't tell you ex-

actly, but pretty near. They had uniforms of soldiers that they all
wore down there, when I saw them as they went by.the Miller Hotel.
They had on light pants, had on leggings, both dressed alike, and had
soft hats with quite a wide brim, as they usually wear.

Q. What kind of a coat?--A. I wouldn't swear whether they had a
coat on or not.

Q. Did you see the gun ?-A. I didn't see the gun then.
Q. You only know that they had a gun from the fact that you

leard the shot?-A. I heard the shot ad saw the flash of the gun and
heard the whiz of the bullet.
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Q. Where did you see the flash ?-A. After they crossed Thirteenth
street and went over there, near the corner of the alley.

Q. Will you say you didn't notice whether they had on coats or
not?-A. No, sir; I wasn't making any inspections at all.

Q. What was the ordinary uniform of the colored soldiers?-A.
I couldn't say.

Q. Can you say whether they wore long trousers?-A. No, sir;
they had oh leggings-didn't wear long trousers.

Q. Do you know whether the colored soldiers that were stationed
at Fort Brown at that time wore, as a general thing, the long trousers,
or whether they wore breeches and leggings ?-A. They had breeches
and leggings on most of the time.

Q. Did you ever see any of them without I-A. I couldn't say; I
wasn't making inspections of soldiers there.

Q. You testify with a great deal of accuracy about those two
men.-A. Yes, sir.

Q. I want your best recollection.-A. That is my best recollection.
Q. When you saw the flash of those guns, was it light so that you

could see the complexion of the men at all?-A. The gun flashed,
but I wasn't watching to see who they were.

Q. You wouldn't swear that they were negro soldiers?-A. They
had the uniform on. There were only colored soldiers stationed in
Brownsville; they were all I saw.

Q. There is no dispute that colored soldiers were stationed in
Brownsville, but the question I want to straighten out is, did you de-
termine that the men were negro soldiers Irom the fact that you
know there were negro soldiers stationed in Fort Brown at that
time ?-A. All I can swear is that those men had soldier's uniforms
on; I can't swear that they were negro soldiers.
4. Can you swear that those same men that fired the shot were the

same men that you saw go across Thirteenth street ?--.A. Yes, sir.
Q. Where were those men stationed, again, that fired this volley

that raised such a smoke ?-A. They were at the corner of the alley,
longside of the Miller Hotel; probably 80 or 40 feet from the alley.

Q. Did you see any men there, where you have pointed on the map,
.directly under your window ?-A. No, sir; there was too much shoot.
inggoing on.

Q.You don't know, then, whether any men were there or not, do
you, inThirteenth street?-A. I couldn t swear whether there were
any men there, but there were some guns there, though.

Q. Then you didn't mean to say that you know, of your own knowl-
edge, that those men were in Thirteenth street?-A. No, sir; I sup-
posed they were there, as the smoke came up to my window.

Q. That is an inference, and not a fact based on your own knowl-
edge?-A. I didn't say so; I am telling you what I heard.

Q. Your room was in the third story of the Miller Hotel, was it
not I-A. Yes, sir.

Q. How high was thatf-A. I don't know; never measured it-
about 25 feet.

Q. And how many shots do you think were fired around there at
that time --A. I couldn't say; didn't count them.

Q. The wind was from the south ?-A. Yes, sir.
Q. Give us an approximate of how many shots there were.--A. I

am not going to; can't do it.
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Q. What is your best judgment.-A. Major, we were in the same
fix that night that you would be in on the battlefield-we were not
counting s iots. I didn't go down to that hotel that night for that
purpose. After they had fired the first shot I had no further use for
(hem; I was there for my night's rest.

Q. I am entitled to know and I want to know what is your best
judgment as to the number of shots that were fired right there where
you have pointed, approximately.-A. I can tell you some of the shots
hit Miller Hotel.

Q. I didn't ask that.-A. I am going to tell you what I know.
Q. You heard these shots, and we are entitled to your best recollec-

(ion as to how many there were.-A. There might have been ten or
one dozen fired right around that corner. There wasn't so many fired
there as there was in the first volley, I can tell you that.

Q. Where would you say that first volley was ?-A. The direction
of the shots were from Fourteenth street and Cowen's alley.

Q. Row long, Mr. Chace, after you heard that shot fired around
there, was it that you smelled powder? You say the wind was blow-
ing that night.-A. The wind generally blows from th' , south.

Q. The wind, in its general direction, would blow that smoke away
from your window would it not?-A. Not if it is from the south.

Q. Why not ?-k. The south wind comes from over in here (indi-
cating near the alley).

Q. The alley is away from your place.-A. I told you it was along
there-along the corner of the alley, about 30 to 40 feet along on
Thirteenth street--

Q. If that man was here on Thirteenth street shooting and the
wind is in the south-A. If the wind is from the south it would
blow the smoke toward my window.

Q. Didn't you testify before Mr. Purdy ?-A. Yes, sir.
Q. And that testimony was all taken down in shorthand and after-

wa'rds transcribed, and you signed it and swore to it?-A. Yes, sir.
Q. You were given an opportunity to read it over ?-A. Yes, sir.
Q. I will ask you if you did, or did not, testify as follows:
Q. Will you describe now, Mr. Chace, as nearly as you can, the appearance of

the men that you saw go across Thirteenth street?-A. I saw them go aero.a
Thirteenth street-there were two together and they went across Thirteenth
until they got into the shadow of the brick building In the alley.

Q. How were they dressed?-A. Thnt I could not say positively; It was
a rather dark night, but further up the street, when I saw the marshal, I could
see, because the light was on the corner, but right at the hotel It was dark.

Q. Did you answer that I-A. Yes, sir; if it is down there.
Q. Now, you state that you saw two negro soldiers; how do you know that?-

A. Because they were dressed in different clothes from what a citizen would be
wearing.

Q. Did you say that, sir?-A. Don't soldiers wear different clothes
from citizens?

Q Did you so testify l-A. Yes, sir; if it is there, I expect I did.
Q. What was their color?-A. I could not tell; It was dark.
Q. Did you so testify I-A. Yes, sir; I expect I did; but let me tell

you) I have not memorized my testimony.
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REEXAMINATION.

QEST OJ s BY TUE JUDGE-ADVOCAE

Q. You say you have lived in the North ?-A. Yes, sir.
Q. Ever run an engine while you lived in the North .- A. No, sir.
Q• Can you tell the court whether or not it is easier to see at, night

in the South than in the North ?-A. It depends upon whether it is
moonlight or starlight.

Q. In comparison.-A. I don't know much about the nights in the
North. While I lived there I never worked nights, but I have
worked nights in Texas.

Q. Have you a general impression, however?-A. The only thing
is, the sun- rises there earlier in the summer, and there is mnore twi-
light than there is here.

Q. I am speaking now about the nights.-A. I was North all sum-
met' summer before last, but I couldn't see any material difference.

Mr. JOE BWD1, a witleSS for the prosecution, was duly sworn, and
testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDUE-ADVOCAT.

Q. Where were you on the night of August 13, 1900 ?-A. Browns-
ville, Tex.

Q. How did you happen to be in Brownsville on this night?-
A. I was running from Corpus Christi to Brownsville, and this was
our run. We arrived there at 5.40 the evening of the 13th.

Q. Where did you spend the night of August 13, 1900 ?-,A. Spent
it in Brownsville in the Miller -Hotel-the 14th I was in Corpus
Christi.

Q. The night of August 13 you were in Brownsville?-A. Yes, sir.
Q. Are you familiar with maps?-A. No, sir; not very much.
Q. Go to the wall map and point out, if you can, the location of

the Mihlcr Hotel-that is a map of Fort Brown in the town of
Brownsville. What is the number of the house on that map?-
A. No. 5.

Q. Point out the location of your room in the Miller Hotel upon
that night.-A. It is about here on Thirteenth street; here is the
alley, and my room is facing to Thirteenth street on the third floor.

Q. Did you hear or see anything unusual upon that night?-
A. Yes, sir.

Q. State to the court what you saw, or heard, of an unusual
nature.-A. I was awakened about 11.50 or 11.65 by a shot; I didn't
know what was the matter, and I went into the next room, the room
of Mr. Chace, and I asked him if he knew what was the matter, and
he said, "No." I went back in my room and was standing at my
window and looking out of the window. I came out of the room, and
in maybe a minute and a half I heard the footstep of a horse coming
from Washington street toward Elizabeth street, and just as the
horse got about 10 or 20 feet from the alley they started shooting
at the horse, and the man kept coming, conung very rapidly on his
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horse, and they shot at him until he got to the corner, because I could
see the shots hitting the opposite bliilding, and as the horse got to
the corner it fell on the corner of Elizabeth and Thirteenth streets,
just as he went to turn, and then I leaned out of the window to see
what had become of the mali, and just then I felt a shot hit the side
of my window toward the alley about 2 feet; that is, from the
window casing, about. 2 feet toward the alley and about 3 feet from
the window sill up, and then I looked toward that way and I :aw two
men dressed in United States uniform walking across the street
toward the alley; that is, from the barracks going to the alley-going
(o the next street froin where I was.

Q. What were tlie;e men doing?-A. They walked from the corner
of Miller House on the far side of the street, on the alley.

Q. Walked down the alley and crossed Thirteenth street?-A. Yes,
sir; from the Miller House.

Q. Describe how these men were dressed that you saw.-A. As
far as I could see they were dressed in these brown uniforms-little
lighter than this major is wearing indicatingg service uniform).

Q. What did these men do just as they went across the streett-
A. I looked and I saw the flash out of a gun, and I could feel it hit
the building, and then I went in.
* Q. Whose room were you in ?-A. My own room, sir; 43.

Q. Did you hear any remarks made?-A. No, sir.
Q. I'hat is, from the outside?-A. Yes; I heard hollering; but

I did not understand what was said.
Q. Who was apparently doing this hollering?-A. No telling-it

canie from that corner from where they crossed.
Q. About how many people did you see dressed in the uniform of

the Army?-A. The two that crossed the street.
Q. Those were the only two ?-A. Yes, sir.
Q. Was there any other firing going on at that time that you

heard?-A. After hat, yes, sir; they went up the street, up the
alley-they went west; that alley runs east and west.

Q. Did they go tip the alley away from the barracks?-A. Away
from the barracks; yes, sir.

Q. Then what occurred ?-A. I heard some shots in that place
down (here-down the alley.

Q. About how far down the alley?-A. About half way down-
maybe 100 feet.

Q. What became of this man who was riding this horse?-A. I
don't know; ntter he fell off the horse I didn't see what became of
him.

Q. What was the color of the horse?-A. White.
Q. Was Thirteenth street well lighted, or not, that night?-A. No,

sir; only a starlight is all-there was a light at Washington and
Thirteenth and one at E.iabeth and Thirteenth.

Q. You say it was a starlight night?-A. Yes, sir; bright night.
Q. Was it fairly light in the street or darki-A. Fairly light--

not very dark.
Q. So, after these shots struck your window, you say you drew in

your head ?-A. Yes, sir; after the second shot struck my windiow
did, and I stayed in, too.
Q. Did you hear any more shooting?-A. No, sir; that is about all

I heard.
S. Doe. 402, 60-1, pt 2-8

109pta. 8, 1907/.1



110 AFFRAY AT BROWNSVILLE, TEXAS. (Fp. R.1007.

Q. What did you do for the rest of the night ?-A. Well, after I
went in, I went in another room, and I stayed tlere about three or
four minutes, and then I came back in my room and went to bed and
stayed there all night.

Q. Did you ever live in the North?-A. No, sir.
The witness was hiere handed a photograph, which was in evidence,

and is hereto apl)pended and marked thus: I X ".
Q. Will you point out on this pictllre where your room was on that

night?-A. Yes, sir; here it ts. This is the best I can do. I am not
very faiiliar with the house. I think this is it (indicating the third
window from Elizabeth street on Thirteenth street, in the third
story).

The court then took a recess until 2 o'clock p. m., at which hour
the members of the court, the judge-advocate, the accused, his counsel,
and the reporter resumed their seats.

CROSS- EXA MI NATION.

QUESTIONS DY THlE COUNSEL FOR THlE ACCUSED

Q. How old are you, Mr. Bodin ?-A. Twenty-seven years.
Q. What have you been doing all your life, Mr. Bodin?-A. First

one thing and then another-nosiy railroadiig.
Q. How long have you been working at that?-A. About nine or

ten years.
Q. How long have you been firing?-A. About two years.
Q. Who has been your engineer d-;z'ing that time ?-A. I have had

several, sir.
Q. Did you ever fire for Mr. Chace?-A. Yes, sir.
Q. How long have you been firing for him?-A. About nine

months.
Q. Between what dates have you been firing for Mr. Chace-

A. From April 10, 1900, until the date we left, January 3, 1907.
Q. So you were firing for Mr. Chace on the 13th of last August?-

A. Yes, sir.
Q. And is that the reason you rushed into his room when you

heard that firing that night ?-A. Yes, sir; he is a good friend of
mine.

Q. Ever talk this over with Mr. Chace?-A. Yes, sir; but very
seldom.

Q. Well, how much ?-A. I couldn't say.
Q. More or less.-A. I have no idea.
Q. Did you ever tell him what you saw that night?-A. No, sir.
Q. Sure about that?-A. Yes, sir.
Q. Did lie ever tell you what he saw ?-A. No, sir.
Q. What did you tell him?-A. It was very little. I just asked

him what he thought about it.
Q. Didn't he answer you ?-A. Well, yes. lie said he thought it

was an outrage.
Q. I)u thought so, too?-A. Yes.
Q. Didn't you tell him that you knew it was soldiers doing it?-

A. No. sir.
Q. Are you sure about that?-A. Yes, sir.
Q. Did he tell you that it was souienr4?-A. No; he did not.
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Q. Are you sure about that?-A. Yes, sir.
Q. Why did you refrain from telling him it was soldiers, if you

knew it?-A. 1ell, it was none of my business to go and tell him
all that, because I didn't want to be interested in this case at all.

Q. Still, you thought it was an outrage, didn't you?-A. Sure I
did.

Q. Didn't you think that you owed it a duty to society to tell what
you knew about it ?-A. No, sir.

Q. Iow light was it that night?-A. Starlight.
Q. How far could you identify a man that night?-A. Oh, maybe

about 100 feet.
Q. You think you could identify a man 100 feet ?-A. Yes, sir.
Q. Sure about that 7-A. Yes, sir.
Q. You don't think you could tell whether a man was a white man

or a black man, though, beyond that distance?-A. I don't know
exactly whether I could or not.

Q. We want your best judginent, because you have testified very
positively. le want to know just how far you could identify or
distinguishi a white man from a black man that night.-A. I told
you about 100 feet.

Q. Would you be willing to swear that you could not at 110 feet?-
A. No; I wouldn't.

Q. Would you swear that you could?-A. I don't know whether
I could or not, either.

Q. Would you swear positively that you could at 100 feet?-A.
Yes, sir.

Q. Are you stire. of that?-A. Yes, sir.
Q. The room that you slept in was in the third story of that build-

ing?-A. Yes, sir.
Q. Was there any light on the alley or Thirteenth street where they

crossed each other?-A. No, sir.
Q. What lights were in that vicinity ?-A. One at Washington and

Thirteenth and one at Elizabeth and Thirteenth.
Q. Were they lighted that night?-A. Yes, sir.
Q. Sure of that?-A. Yes; I am positive.
Q. Did they show down as far as the crossing of Thirteenth street

and the alley known as Cowen alley ?-A. This was not Cowen alley.
Q. You said you could read a map?-A. Yes, sir.
Q. Will you go to the map the;'e and explain to us what you mean-

point out that alley?-A. There is the alley right here that I refer to,
between Elizabeth and Washington, crossing Thirteenth street.

Q. Now, tell us w here you saw those two soldiers.-A. I saw them
crossing this alley right there.

Q. Were they on the side of the alloy toward the Miller Hotel, or
on the opposite side ?-A. The alley is very narrow-they were about
in the middle of the alley, I presume-I didn't notice exactly.

Q. You didn't notice exactly where they were* crossing7-A. No,
sir; whether they were on either side of the alley or the middle of the
alley.

Q. Did you notice where they stood when they shot ?-A. Yes, sir;
just about right here, beyond Thirteenth street.

Q. Wasn't there an awning around that house there on the corner
of Thirteenth street and the alley -A. Not that I know of..

illrm: 9, 1900,]
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Q. Did you look down pretty close in that direction?-A. No, sir;
until I heard the shot I did not.

Q. After you saw the shot did you notice pretty exactly ?-A. The
only thing I could tell, there were two men in uniform standing here,
at the second shot.

Q. Then you are satisfied there is no awning there?-A. No, sir.
Q. Will you swear that the nen stood out away from the awning-

A. I could see them right where they were standing.
Q. W ere they under an awning or not?-A. They were not.
Q. Are you sure?-A. Yes, sir.
Q. How niny shots did they shot from there?-A. Two of them.
Q. They botl struck?-A. One of them struck.
Q. Where did it srike?-A. Struck the Miller House just alout

midway between the rooms 142 and 143-near the window.
Q. Was that the shot that you felt?-A. Yes, sir; that is tWe one

I think I felt.
Q. What is the Millhr House constructed of?--A. Brick.
Q. About how thick are the wulls?-A. About 18 or 9J inches

thick.
Q. Where did you feel it?-A. I was leaning out against the win-

dow, and I just felt it hit the window.
Q. Where did you feel iU-A. I just felt it hit the wall.
Q. Tell us where and how? That is a peculiar sensation; we want

to know about it.-A. I -eelt it when it hit the wall; that's all.
Q. Tell its how tho.e two imen were dressed.-A. In uniform-

United States uniform-Uncle Sam's clothes-little lighter than
yours. (Little lighter than service uniform.)

Q. Were they all wearing clothes of the same color?-A. Yes, sir.
Q. Have coats on of that color?-A. Seemed to be that color;

yes, sir.
Q. And trousers of the same color?--A. Yes, sir.
Q. I)o you know what a legging is?-A. Yes.
Q. Did they have on leggings?-A. I never noticed.
Q. Well, when you say it ,vas Uncle Sam's uniform, were the

soldiers there wearing legings or not?-A. Some of them do and
some don't.

Q. Did those men have leggings on that night?-A. Not that I
know."

Q. Have on tan shoes or dark shoes?-A. I don't know.
Q. Have a gun in their hainds?-A. Something like a gun.
Q. What position did they hold it in?-A. I could see something

that was similar to a gun. I wouldnt swear it was a gun.
Q. What position did they hold that something in when they

shot?-A. Held it like a gun (indicating at the shoulder), up at the
shoulder.

Q. What you conceived to be the usual way of holding guns when
people shoot?-A. Yes, sir.

Q. Didn't hold it at the hip?-A. No, sir.
Q. Sure about that?-A. Yes, sir.
Q. From the left shoulder or right shoulder?-A. I couldn't say.
Q. You could see that they shot from the shoulder?-A. Yes, sir.
Q. Describe these men themselves-were they large men or small

men?-A. Ordinary size.
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Q. Both about the same size ?-A. I couldn't say exactly-might
have been little different, but not that I noticed.

Q. Were they both very dark, or what color were these soldiers?-
A. Seened dark to me.

Q. You have described the color of that cloth very accurately-now
tell us what color the men were. Darker than the cloth?-A. Yes, sir.

Q. Both of them?-A. Yes, sir.
Q. Any marks on their faces, or not?-A. I couldn't say that.
Q. Any artificial light at that corner?-A. No, sir.
Q. You saw them through the natural light of the night, did

you?-A. Yes, 
sir.

Q. How far is it from your room to that corner?-A. About 75 or
80 feet.

Q. Did these men look up at you?-A. I don't know whether they
(lid or not.

Q. You were looking south from the third-story window, were you
not?-A. Yes, sir.

Q. How could you see the faces of tho;:o men if they had hats on?-
A. I couldn't sa.N'whether thmv were white or black alen. I cold see
they were darker than your clothes. I could identify then by their
clothing, that is all.

Q. You don't miean to say, now, that they were negro soldiers?-.A.
No, sir; they were dressed with the United States clothing on, that is
all.

Q. You testified before Mr. Purdy, didn't you ?-A. Yes, sir.
Q. And this testimony was taken under oath?-A. Yes, sir.
Q. It was signed in regnLar form .--A. Yes, sir.
Q. Iow did you infer they were soldiers, beside the fact that they

had on that color of cloth ?-A. That is the only thing I saw. They
had their hats on, and they had guns in their hand, o. something sim-
ilar to a gun, which I thought was a gun.

Q. Didii't you say you recognized them as being soldiers hy their
following one another across the street, before Mr. Purdy ?-A. Only
by their clothes.

Q. This question was asked you, Mr. Bodin-
Q. Now, will you degerime, as near as you can, the appearance of these two

men as they crossed Thirteenth street, as they entered the alley ncrosq the
Miller IHouse?-A. The inen were dressed In these brown suits and hind hats on
and what I presumed to be a gun In their hands, and one followed the other,
going on the far side of the street-showing that they were soldiers.

Q. Did you so testify, or not?-A. I didn't say for sure they were
soldiers. I said I thought they were by their clothing.

Q. Did you so testify or not?-A. 'Yes, ir.
Q. Is it the truth or not the truth ?---A. I said because they had

United States clothes on.
Q. Did you testify as has been read here to you, yes or no?-A.

Yes, sir.
Q. Was it the truth or not the truth?-A. It was the truth.
Q. Describe those hats.-A. Well, they were a sort of Alpine look-

in lint-brim about 4 inches wide-split in the middle.
Q. Could you see that split in the middle?-A. Yes, sir; I could

see that they were split.
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Q. You were looking down on a man whose hat brim was 4 inches
wide- A. I said about.

Q. Well, about-I won't fight about that-and yet you say that
the faces were darker colored than the clothes. Is that so?-A.
That is so.

Q. Did you see whether they had cords on these hats or not?-A.
No sir; I never noticed.

. You didn't notice the hats, then, with the same particularity
that you (lid their pointing the giins?-A. No, sir.

Q. I think you said something about a shot this morning, hitting
right close to you.-A. Yes; I sii about 2 feet.

Q. W vs it as near as that ?-A. Yes, sir; may be a little more-just
about 2 feet front the sill of the window.

Q. How do vou know that it struck there?-A. Because I saw it.
Q. That night?-A. No, sir; next morning.
Q. You didn't know whether that shot struck there at any par-

ticular stage of the proceedings, (lid you ?-A. No, sir.
Q. This morning you testified that you saw sonie shots strike the

King Building?--t. Yes, sir.
Qv Where were you then?-A. Standing at my window.
Q. What is this building made out of?-A. B'ick.
Q. Whereabouts did it strike it?-A. Just about the middle of the

building and about 4 or 5 feet from the surface of the ground, and
the other struck it in the doorsill, which is about 10 feet front hAiza-
beth street-up on top of the door.

Q. By what light did you see that?-A. I just saw when it struck-
made kind of a little flash wlien it struck.

Q. I thought you said one strck the wall.-A. Well, it is brick.
Q. Struck fire, did it?-A. Yes, sir.
Q. Where did those shots come from ?-A. From the Miller Hou.se

side of the street.
Q. Were these men close to the Miller House at that time?-A. I

don't know.
Q. Why don't you kmnow. if you were looking out?-A. I didn't

look that direction.
Q. You didn't look in the direction of the shot, but looked away

from it ?-A. I looked toward the horse-the horse AN-as passing.
Q. When did those shots strike the (ing Building? Before that

shot struck within 2 feet of you?-A. Yes, sir.
Q. How long after they struck the King Building was it that

this one struck so close to you ?-A. About two minutes-maybe not
that.

Q. Had you seen these men at that time ?-A. No, sir.
Q. How long after these shots struck the King Building was it

that you saw these men?-A. About one and one-almaf minutes.
Q. How long after you saw them was it that the shot camne near

you ?-A. About ten or fifteen seconds.
Q. Then what did you do?-A. Then I went in.
Q. Did you stay in then ?-A. Yes, sir.
Q. Didn't look out any more?-A. No, sir.
Q. Now, how long was this, when you pulled your head in, and

went into the corner-you did go into the corner, didn't you?-A.
Yes, sir.
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Q. How long was this from the time when you were first awak-
ened ?-A. About eight or nine minutes.

Q. How long did the firing keep up after that--A. Abont a
minute-maybe not that. g

Q. Did you hear any voices, at any time, around the hotel?-A.
Yes, sir; I heard a voice as the lior.i was coming by.

Q. What did it say?-A. I heard somebody holler or murmur
something.

Q. Did you hear any voices in the rear of the Miller Hotel?-
A. No, sir; I did aot.

Q. Xone at all ?-.A. No.
Q. Did you hear any voices coning from where these men were

that you &1-scribe so per'feetly?-A. No, sir.
Q. There was no talking among them at all?-A. None that I

know of.
Q. Did you see both of them shoot ?-A. No; I did not.
Q. Which one was it that shot ?-A. Tle one that was toward the

Miller house-:eenied to be about 4 or 5 f 'e.t apart-seemled to be.
Q. 11ow wide is 'T'hireenth street there, Mr. Bolin?-A. About

10 or 12 feet-inaybe 14 feet--very narrow alley.
Q. ''hirteendl street, I wcan.-A-.. Oh; that is about 30 feet, I

guess-not quite--about 20 feet.
Q. How far wa. it from your window down to the corner of the

King Building tilere, on Elizabeth street ?-A. About 7.5 or 80 feet.
Q. Now, when these shots struck the King Iuilding did you see

anything but. just the sl;ark?--A. No, sir.
Q. Didn't see any dust?-A. No, sir.
Q. You were lo',king at the horse at this time, weren't you?-

A. Yes, sir; toward the horse.
Q. A man was on the horse at that time?-A. Yes, sit.
Q. Your attention wasn't so distracted by the appearance of tie

horse that you failed to note these two or three shots that struck
the King Building?-A. I noticed them pretty well; yes, sir.

IEEiXAMI NATION.

qursrois BY THE JUDO.-AVOCATE.

Q. You need the words, in te.tifying before Mr. Purdy, "Sho w -
ing that they were "soldiers." What do you mean?-A. I just say
they were, siiowing by their (ress.

Q. Not the mere ffl1owing each other across the street ?-A. No,
sir.

EXA1INATION BY THlE COURT.

Q. When the men went down the alley from the hotel, after firing
there, did they go toward the barracks, or away from the barracks?-
A. Away froin the barracks.

Q. Mr. Bodin, have you ever lived in Brownsville?-A. No, sir.
Q. Have you inany acquaintances there?-A. Very few.
Q. Have you'any interest in this case?-A. None at all.

F28m. 8, 1007.1 115



116 AFFRAY AT BROWNSVILLE, TEXAS. FoD. .. 1907.

QUESTIONS BY THE COUNSEL FOR THE ACCUSED.

Q. What do you mean by "interest in this case," when you answer
that question?--A. I mean interested in the case-I mean that I
have no interest in the case at all-by not living in Brownsville-
nothing of the kind. I dont feel that I am supposed to have any
responsibility in Brownsville at all.

Q. You think that was quite an outrage though, don't you?-
A. Yes, sir.

Q. Felt a great deal of indignation about it, didn't you?-A.
Well, yes, sir.

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. Did you ever testify before the grand jury?-A. No, sir.
Q. How did it happen that you did not ?-A. I couldn't say-they

never called me.
Q. Did you make any effort to keep from testifying before the

grand jury?-A. Yes, sir; they never would have known that I knew
anything about the case if they wouldn't have gotten it off the register.

Q. What register?-A. Brownsville regiter.,

Mr. M. Y. Doi1iNouFz, a witness for the prosecution, was duly
sworn, and testified as follows:

DIRECT EXAMINATION.

QUESTIONS DY TiHE JUGE-ADVOCATE.

Q. Whait is your name, residence, and occupation?-A. M. Y.
Dominguez; residence, Brownville; occupation, lieutena nt of police.

Q. Ilow long have you lived 7, Brownsville, Mr. Dominguez?-
A. I was born and raised in Browasville.

Q. How old are you ?-A. Going on fifty-eight years of age. This
October I will be fifty-eight years of age.

Q. At present what is your official position?-A. Lieutenant of
police.

Q. How long have you been !ieutenant of police?-A. About
twenty or twenty-five year.q.

Q. How long have you been a policeman?-A. When I was twenty.
five years of age I went on the force, and I was about eight or nine or
ton years as a policeman.

Q. Where were you on the night of the 13th of August, 1900?-A.
In Brownsville.

Q. Did anything unusual occur in Brownsville that night, to
your knowledge?-A. I heard some shots fired about eight or nine
minutes before 12 o'clock.

Q. Tell me where you were when you heard these shots.-A. At
the market, where the station house is.

Q. Tell me what occurred after that.-A. I heard shots fired,
toward the reservation.

Q. Then, as you mean to say, the shots were directed toward the
reservation?-A. Yes, sir; that direction.

Q. The sound of the shots came from the reservation ?--A. Yes,
sir; and I started on horseback toward the reservation on Washing-
ton street and went as far as Thirteenth street and Fourteenth street,
and when I got to Fourteenth street they got through shooting in,
the alley, where Mr. Cowen's house is. It is a half block from the
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alley where Mr. Cowen's house is, and the corner where I was stand-
ing, and about a second or two seconds after that I saw some two
soldiers go from the alleyway into the same alley, but across the
street, leading in the alley that runs by Miller Hotel.

Q. Are you familiar with maps?-A. Not much, sir.
Q. Can you understand that wall map there? It is a map of Fort

Brown, in the town of Brownsville-can you tell anything about
what that ieans?-A. Yes, sir.

Q. Can you go there and tell us, on that map, where you were
that, night and what you did.

The jildge-a(Ivocate here showed witness the locations on map.
Q. Now, trace your testimony where you left off, beginning from

the first point on this map.
The witness was hi're shown where the market is located on the

Mal), as follows:
''lie market. runs from Twelfth street over to Eleventh street,

occupying a. large square, beginning back here on Twelfth street,
directly running to Eleventh, down to about here, if that map vas
extended, and back again over to Twelfth, and then in that direction,
to the place of beginning. In other words, it is in the middle of this
block, between Adams and Elizabeth streets-the police station is
a building situated in the middle of that market square, the end
toward the post, toward Twelfth street-the entrance to the police
station is upstairs, over the market place.

The examination was then continued:
Q. Now, Mr. Dominguez, will you begin at the market place and

trace your steps from fherc?-A. H-fere is Thirteenth street-then
from there I went to Thirteenth street-from Twelfth to Thirteenth
and then to Fourteenth street. At the corner of Fourteenth and
Washington streets I got as far as right in the middle of the street,
and from there, you know, it is a half a block where Mr. Cowen's
house is-there is where I saw the soldiers go through the alley, from
one end of the alleyway to the other.

Q. You saw soldiers at the Cowen house?-A. Yes, sir.
Q. What were they doing?-A. They got through shooting and

they went across the allev toward Miller Hotel. They just got
through shooting, and most of them went across the alley toward
Miller Hotel.

Q. What direction did they take then? You say you were at the
corner of Washington and Fourteenth streets?-A. Yes, sir; from
the corner of Washington street I saw in the alley at Mr. Cowen's
house-I saw some Government soldiers go by, that is, across the
alley-when they passed across the alley came down toward Miller
Hotel and the alley, and when they got about 25 feet in the alley-
25 feet from the gate of Miller Hotel, in the alley-I was going down
Elizabeth street.

Q. What did you do after you left the cornel of Washington and
Fourteenth? What street did you go down ?-A. I went back to
Thirteenth street.

Q. On what street?-A. On Washington street.
Q. And when you came to the corner of Washington and Thirteenth

what direction did you take?-A. I came on Thirteenth street.
Q. Toward what street?-A. I came from Washington street and
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passed by the alleyway of Miller Hotel, between Washington -d
Elizabeth streets.

Q. Going toward what street ?-A. Toward Elizabeth-the street
that runs by Elizabeth street.

Q. When you got to tie alley which is known as Cowen's alley-
that is, the alley between , Washington and Elizabeth, on '1Thirteenth-
I mean right there at the corner of the Miller Hotel, what did you
see thereL-A. As I passed the alley at Miller llotel going toward
Elizabeth street, I crossed to "hirteenth street and got across the
alley, and I heard a man speak. The word he said was an obscene
term.

Counsel for the accused:
We shall Insist Ulm) It, taity It please the court.
Q. Was the word merely profane or obscene?-A. Not inerely

obscene.
Q. Tell the court. what lie said.-A. As I passed the first word I

heard was, " (;ive him hell."
Q. And then what happened?-A. And then there was a volley of

fire-fired a volley.
Q. In what direction was this volley fired-toward what? Fired

toward you or somebody else?-A. When I passed this alley, going
on Thirteenth street toward Elizabeth street-

Q. What was this volley fired at? Fired at you, or somebody
else?-A. Fired at. ine.

Q. Where did they hit?-A. I crossed the alley, and I wasn't hit
then, but (liei they caine out. in the street. and onetfile of soldiers took
the Miller Hotel idewalk and the other file tt Mr. Wells' office side,
at the King Building, and then when they catte out and took that
position on each side they commenced shooting at mie. I commenced
hollering to the Miller Hotel to wake up; that the colored soldiers
were firing into the hoties and killing people and to wake up and
escape themselves the be.4 they could, because I couldn't fight 15 or
20 men, an(l I procee(led from there to Elizabeth street, and when I
got to the corner of Elizabeth street I was shot in my arm and my
horse was shot.

Q. Who were these men who were doing the firing?-A. Govern-
ment soldiers-colored soldiers.

Q. How did you recognize them?-A. Because I was just about
inside of 60 feet front them, and I could see them plain enough, be-
cause I was between two lights; there was one light at the corner of
Washington streett and the other at 4lizabetl street.

Q. Could they have been white nien ?-A. No. sir.
Q. Mexicans?-A. No, sir.
Q. Did you say anything to these men at this timie?-A. Not a

word.
Q. Did you challenge them -A. Yes, sir.
Q. Wlait (lid you sy?-A. As I crossed the street at the alley at

Miller Hotel I said, I Halt, there."
Q. Did you threaten theut in any way?-A. Not a word; that is

all I said.
Q. Did you see a pistol on theni?-A. No, sir.
Q. Did you make any effort to cheek them, except to say, "1Halt,

there? "-A. No. sir: because I thought the best plan was not to say
anything, because I knew I was only oi. iiian, and they were 15 or 20
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and the moment that I would stop I would have been shot off the
horse, and I thought the best plan was just to holler at the people
of Miller Hotel to wake up and to escape themselves the best way
they could, because I was powerless--one man couldn't fight 15 or 20
men-I thought that was the best precaution that I could do-to let
the people wake tip and escape themselves the best they could.

Q. You say your horse was shot ?-A. Yes, sir.
Q. What happened at that time?-A. I was shot and the horse

was shot, and it stulnbled across the street and went on the opposite
side an(d opposite the King Building it fell-the corner of Elizabeth
and 'Tlirteenth streets.

Q. What became of you at that moment? Did you fall, too?-A.
The horse fell and fell on Inc. I had this leg under the horse (indi-
cating left. leg).

Q. In what kind of a position were you sitting upon your horse
when you crossed (lie alley and afterwa-'ds?-A. After I'passed the
street there they commenced shooting at me on Thirteenth street,
coming toward ,l izaetl'streel ; it was rapid shooting, and I thought
the best thing I could do was to stand on tity stirrups--t was on the
stirrups that way and my knees this way-an'd this way with my face,
toward the two files of soldiers firing at'me, and I thought if I showed
my whole back I would be shot to pieces.

Q. Were you holding your bridle reins with your right or your left
hand?-A. Right hand.

Q. Did your right hand project out beyond your bndv?-A. My
hand was this way (indicating that lie stood with his right arm ex-
tended. looking hack over his left sdulder).

Q. Can you describe tie dre-s of the men that were doing this tiring
at you?-A. Yes. sir; there were son)e with dark wool, blte flannel
shirts, and sonie had coats-khaki coats-yellow.

Q. Did any others have any dilt',renlI kind of coats or shirts?-
A. No, sir; only b1le shirts, aid others had klhaki coats and hats.

Q. What kind of trousers did they havc?-A. Yellow-khaki
clothes.

Q. Did they have leggings on ?-A. I didn't take notice of that; I
didn't take very much notice, because I couldn't exactly look from lip
and down on theii; bitt I knew they had Government uniform on-
dark blue wool shirts.

Q. Iow many men (lid you see in this l)art v?-A. When they came
out on the street, and they were right omn thie street I could tell there
was about 15 or 20 men; maybe 8 or 10 nlien on each side, more or le,
on each side of Thirteentli street.

Q. After you f.ll with your horse what did you do?-A. I had this
(left) leg under the horsc, and while lie was struggling I was trying
to get off from the horse, and at last with this foot I slid myselt out
from under the lorse, and while I was down they fired another volley
at nie.

Q. Did any of these shots take effect in you or the hor..?-A. Not
to me; night have been to the hor.:e, but I didn't notice it.

Q. Your horse was killed ?-A. My horse was killed right there.
Q. What did 3yOu (1o then?--A. I "got up then, and when I got tip

on the sidewalk, I got hold of my broken wrist. tis way, and turned
around, and I saw them tiptoeing-going back toward the alley-
just on the tiptoes-going very easy.
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Q. Where did they go then?-A. I stood there looking until they
got to the corner of the alley, which is Miller Hotel, which enters in
the same alley, but right across-across from the Miller Hotel.

Q. Where did they go then?-A. Then I don't know, because then
I started up the street on Elizabeth street, and when I got to the next
corner I told some Mexicans to help nme by the arm, because I was
very weak, nid to help me to the first drug store, because I wanted
to have my arn bandaged.

Q. The first time you saw the soldiers in the alley, how far were
you away from them?-A. About 25 feet.

Q. Was that the closest you x ere?-A. Afterwards going on Thir-
teenth street to Elizabeth street I saw them inside of about 60 feet.

Q. How close to the corner of Elizabeth street and Thirteenth did
they approach? How far toward Elizabeth street did these soldiers
come down on Thirteenth stret?-A. I couldn't tell exactly, but
they must have been pretty close to the corner.

Q. Pretty close to tie street lhmp?-A. No, sir; because the lamp is
right across the street.

Q. Iad you ever had any trouble with the soldiers?-A. No, sir;
they had been there maybe two or three weeks, and I never had any
words with them at all.

Q. Hiad you ever had any instructions from the mayor as to how to
treat these soldiers? Had you, as a policeman, received any instruc-
tions from the mayor of the city as to what treatment you would
accord these colored soldiers?-A. I never received any orders from
the navor, but I received thein from the city marshal. IHe told us to
be on tle. street to see that the soldiers would not abuse or use any
vulgar language to the ladies.

Q. Were you told to treat them differently than you would anybody
else ?-A. No, sir.

Q. I see that part of your right arm is missing.-A. Yes, sir.
Q. Please tell the court how you lost it.-A. I was shot by Govern-

ment colored soldiers.
Q. On this same occasion ?-A. On the 13th of August; yes, sir.
Q. Was it necessary to amputate your arm as a result ot this?-A.

Yes, sir.
Q. Who did this?-A. Dr. Joseph Combe.
Q. When did lie do this?-A. The next day.
Q. Which arm is it?-A. The right arm.
Q. Were you wounded in any other place?-A. Not that night.
Q. Is it customary, or not, in the city of Brownsville, in case of

general or public danger, for the inhabitants to discharge firearms out
of the window? In case of fire, for instance, or a grave disorder?
Alarm shots, in other words?-A. In case of fire, there is a bell right
at the market for the purpose of, whenever there is an alarm of fire,
to ring the bell, and ring the bell according to the number of the pre-
cinot the fire is in, you know.

Q. But do not tfhe inhabitants occasionally fire alarm shots out of
their windo ivs?-A. No, sir.

The court then, at 4.10 o'clock p. i., adjourned to meet at 10 o'clock
a. m. on the 9th instant.

CrAS. E. HAY, Jr.,
Captain, Acting Judge-Advocate, Judge-Advocate.
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HEADQUARTERS DEPARTMENT OF TviXA$,
San Antonio, Tex., February 9, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the mwinbers of the court and the judge-advocate.

The accused, his counsels, the reporter, and the judge-advocates were
also present.

The reading of the proceedings of February 8 was dispensed with.

M. Y. Do3.IJNGTEZ was reminaed he was still under oath and testi-
fied as follows:

CROSS-EXAMINATION.

QUESTIONS BY THE ACCUSED.

Q. Since you have been lieutenant of police have you been mixed
up in any shooting trouble in Brownsville?-A. Two years or two
years and a half ago, while a soldier was intoxicated and shooting
his pistol on Sixteenth, street, I started to arrest him, and that's the
time lie wounded me.

Q. Is that tie soldier that shot you while you hold him by the
hand?-A. Yes, sir.

Q. You so testified before the court?-A. I did.
Q. You testified that lie fired three shots at you at that range, did

you not ?-A. Four shots, while I had him by the hand.
Q. And they took effect in your person ?-A. Only one; the last

shot.
Q. Did that show any powder burns on your clothes?-A. I don't

remember.
Q. What was your testimony on that point?-A. I do not remnem-

ber, sir; I do not remember.
Q. Were your clothes or any of them powder burned at that time?

Yes or no.-A. I did not inspect my clothes because it was taken off
and they throwed the clothes away; it was all blooded.

Member of the court here asked as follows:
Might it not be well to clear up in the mind of the witness whether you mean

this last tine or the time two years and a half ago?

By the counsel:
There is no purpose to get anything but the truth from this witness; if he Is

confused we have nothing to say. but it appears to u the question is perfectly
straight; I have not said anything but about the aiThir in which he testiiled
before the court lie was shot four times. mil we submit there is nothing lit the
examination thus far to confuse this witness, but if in the ininds of the court
there is anything confusing we are glad to have It explained.

By the judge-advocate:
I would like here to Introduce an objection to this going Into collateral matter,

leading the niluds of the court off the Issue, and I oliject to introducing anything
about any former trial or any former Issue. T'te question at Issue, as the court
is well aware, Is about the shooting by certain persons Into the town of Browns-
ville on the night of the 13th of August, and I do not think it is proper to go
back two or three or four years about other shooting or anything of that kind.
If the purpose of the accused Is to impeach the character of the witness, I think
it can be done In another way.

By the counsel:
We have no doubt about that last statement-that this witness' character for

truth and veracity can be Impeached, but I don't think it is the province of the
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Judge-advocate or within his power to limit us to any particular method of
impeaching a witness. We subihit that it It can be shown positively that this
witness has sworn falsely; that that Is his reputation and his character, and he
Is introduced here as a reputable witness and Ills record for twenty years has
been gone Into by the prosecution, we have a right to show what his record for
truth and veracity during that period has been, and that is the purpose-we don't
dispute it; the whole tenor of the question goes to show it-and we have n right
to know what that witness said ol that particular occasion, during these twenty
years as a member of the police in the city of Brownsville. We want you and
the world at large to know the class of witnesses that are put before you to
establish the truth or falsity of the charges. Ills whole record during the past
twenty years certainly is in evidence.

By the assistant judge.advocate:
The jurge-advocate has suggested that I say something on this question to

the court. Would the court care to hear from me? With the court's permis-
sion, will the stenographer first read the last question put to the witness
and to which tie judge-ldvocate objected? (Question was read.) I take it
that that refers to the tluie when the witness was wounded by this soldier.
some two or three years. ago. Now, I want to say to the court-I presume you
are governed by the common-law rules of evidence-I am not familiar with
military law at ail, as military law. If you are, we say that this evidence Is
Irrelevant and Immaterial. While we recognize the right of the defendant,
the accused, upon a cross-exanination, to a great deal of lItituqe, still that
latitude is circumseribed to some extent. It Is not an indefinite latitude-
there at- bounds to it-and under our rule of evidence, under the coion law,
our courts have uniformly held that a witness upon cross-examinntion for the
purpose of Impeachment, to break down Ils reputation for truth and veracity,
and thereby to weakenm, to discredit Ills testimony given upon direct examina-
tion, iny be interrogated is to matters that are pertinent to the issue, as iu
this case, I take it that is the object of the defendant herein, to show an animus
on the part of this witness against the military; that is, against the soldiers of
the Army; and If he can show generally, as he has already shown, be It worth
what it may-I am not addressing my remarks to the weight of his testimony,
but Its admissibility-if he can show tMat this witness by reason of previous
difficulties or a difficulty had between hli and one or more men of the United
States Army, a feeling of enmity, he call do so, but, may it please the court,
to go into a collateral matter, such as the trial of the soldier whom this witness
says shot hui some two or three years ago, amid to Interrogate this witness
upon each and every fact testified to by hi u!)on that trial In the State court,
would, I take It, and the courts have so held, be an examination of this witness
to that extent upon matters collateral, outside of and disconnected with the
main Issue before this court, and so we say, and so we Insist, not only the
text writers, such as Mr. Greenleaf and others, uphold us, but the courts of our
country-the civil courts, I nean-both Federal as well as that of thi State
of Texs-for I speak of no other; I have never practiced outside the State of
Texas-sustain us; so that we say that this question Is objectionable because
the answer to It would ibe Irrelevant and Immaterial, in that it seeks to go out
into the domain of coil.tcral matters, disconnected with the one now before
the court. The counsel h:s asked the witness, "Did you not have trouble with
soldiers," in substance (I don't know that I quote the record exactly). The
witness has answered In the alirinative; that is proper. "When?" "About
two or thrpe years ago." "I was shot while attempting to arrest all enlisted
mail who was drunk upon the streets n1( firing off his pistol." "Were you
not ohllig him by the hand at that thne?" "I was." "How many shots
did lie fire at yo?" "Four shots." "Hnw many took effect?" "One." Now
we say, sir, that is sufficient. To go Into tile trial; as I said before, of that
other case and permit this accused to Interrogate this witness upon each and
every fact, every particular bit of testimony given by this witness upon that
trial, would lead, fist-and this Is the reason of tile law why it Is not per-
mitted, may It please your lionors-woild bring about this condition of affairs:
First, it would lead to an almost endless cross-exanination; second, It would
permit this accused to compel this witness to have retained in his memory
each and every particular fact testified to upon the stand in that case; and
third, the principal objection to it is-yoa would be retrying, sirs, that other
case, and you would be compelled or expected to determine In your minds the
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merits of the ease against the party, the soldier whou til witness said
assaulted blin some years ago. Now, I grant you that the accused can go
further with this witness; he can say to him, or he can ask him questions
along this line: Have you, because of that wound Inflicted upon you by that
enlisted man some two or three years mgo-are you by reason of that assau!t
that you claim he made upon you wfile you were In wit you conceived to be
iMe discharge of your offi ial duties, prejudiced, or have you formed from that
line :and retained in your mnid, on the night of the 1:;th of August, In conse-

quenice of that alleged assault, any Ill feeling or anfimus toward the enlisted men
of the Unltedl States Army? 'That would be competent evidence. Because why?
It would tie f r the purpose, as I stated in the outset, to show to this court that
by reason of that mlImnus, If it so exists, if he did entertain it on the night of
the 13th of August, lie Is a preju(lhdid witness tigainst the men of the Army
of the United States, and if lie sumceds In making this court believe that,
to that extent lie would weaken or maybe--I know not-destroy the effect of
this iiiai's evidence. Bhut I migain urge upon you, sirs, that to go out Into this
endless doinn of collateral facts or circumstances would lend not only to
confusion, but it would serve but one luni'lo.se and only ion--to becloud the
minds of this court as to the issue before you for determination. Thank you.

To which counsel replied:
May It l)hase the court, I have been very much charmed at the oratory

from the other side and I have been struck with one fact. He admits, and it
Is a fact that we can go into this affair In which this iman claimed that he
was shot for time purpose of showing preJudie, and that we can go further than
we have and ask if that has created prejudice. Then will you tell me why, If
we can do this, we can't show where that man was wounded, the nature of
the wound, the fact that If it was so close that, if lie told time truth, he must
have been powder burned, and we can show th:t the man, in spite of this posi-
tive testimony and the wound, was acquitted, It would all tend to show the
class of testimony this man Is giving before you? It seems to me too simple to
get up and argue any such proposition. If we can go Into It in the manner In
which the learned assistant judge-advocate says we can, wIll you tell me how,
in the innie of common sense, we can not go in and show how this man lied In
this examination? There Is the meat In the coco)anut. Just ns soon as we
vittempt to touch that feature It Immediately becomes incomptent, Irrelevant,
and Immaterlal. If we can go Into that matter at all-ths man's character
Is before you, was Introduced, and Is before you, for the last twenty years-we
can show the class of man nnd whether he Is worthy of credence, and that Is
ail we want.

By assistant judge-advocate:
Counsel made a renirk to this effect that they would show, while It Is also

Irrelevant and Immaterial, that the soldier who was tried for this is.sault upon
the witness, whoin witness says wounded hin, was acquitted. Counsel labors
under a serious nilsnpprehionsion of the record of that case. The court will
pardon me If I correct hi. I speak from the record-I speak by the book-
I prosecuted that case in the district court of Cameron County. The man was
convicted by the jury. Ills counsel, Judge Parks, since deceased, whose nnme
has been mentioned in the course of this case, appealed the case upon a ques-
tion of jurisdiction, nain(,ining that the assault made by time soldier upon this
witness was committed within 30 feet of this garrison wall (that Is In record
in this case), and therefrre, under the deed from Mr. Stillman to the United
States Government and the proclamation of the governor of the State of Texas
to the Federal Government of the Fort Brown Iteservntlon, which called for
this strip of 30 feet outside of the garrison wall and toward the city of Browns-
ville, the trial court had no jurisdiction to try the case, and the court of crini-
Inal appeals, which Is the supreme court In this State in matters criminal, sus-
talined his contention, reversed and remanded tile case to our trial court, the
district court of Cameron County, it then being an undisputed fact that the
shooting was done within that 30-foot line, and that thereby our court had no
jurisdiction to proceed further with time trial of the case. The late Judge
Stanley Welch, after consultation with myself, rind going over the law and
reading the opinion of our supreme court, and upon my suggestion and motion
In open court, dismissed the ease for those reasons. That's the history of that
case, may it please the court.
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By the counsel:
We are not familiar with the history of the case; all we know is that the

counsel for accused In that case states In a letter In so many words, sigeol
"Papa," and In a letter submitted by the War Department, says he cleared the
man In the case. The particular facts we don't know. We do know the man
was cleared.

The accused, his counsels, the reporter, the witness, and the judge-
advocates then withdrew and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I nm instructed to announce the decision of the court; that the objection of
the judge-advocate to this question be not sustained. The question will be
answered.

The question was then repeated.
A. I don't remember.
Q. I would like to know if time witness understands that the time

referred to was when he claimed to have been shot by Soldier
Baker?-A. Yes, sir.

(Question reread to witness: Q. Were your clothes.or any of them
powder burned at that timne?-A. I did not inspect my clothes
because it was taken off and they throwed the clothes away, it was all
blooded.)

Q. When you answered that question that has just been read, did
you refer to your clothes that you wore at the time you were shot by
this man Baker-Soldier Baker?-A. Yes, sir.

Q. You were on duty as lieutenant of police last June, July, and
August ?-A. Yes, sir.

Q. Wasn't there an entertainment given to some newspaper men
in the park in Brownsville about that time?-A. I do not remember.

Q. 'Was there an entertainment of any kind given in the park
about July last?-A. I don't recollect at all, sir.

Q. Yet you were on duty as lieutenant of police at that time?-
A. Yes, sir. I was unwell, and that's the reason I stayed in the sta-
tion house. I did not go around that night, except only when I had
call to.

Q. Then you did know that there wai ap e tertainment in the
park?--A. I do not recollect whether there wab . not. I-

Q. What do you mean by your saying you were not on duty that
night?-A. As I was unwell, I was sick.

Q. What night do you refer to?-A. The night I was shot by
Baker.

Q. Just one year ago, or less than a year ago, nine months ago, [
am talking about. In July last there was an entertainment given up
in the park at Brownsville by the citizens of Brownsville.-A. I
think there was an entertainment.

Q. Were you over in the park while this was going on?-A. No,
sir.

Q. Did the soldiers help to fix it up for that entertainment,?-A.
I don't recollect, because I never go out to any balls or any place
where there are too many lights, because I have been so long at night
work that my eyes are weak, and it hurts the eyes, or during the Yay
when the sun is shining.

Q. You mean to say that at night your eyes are weak ?-A. Wher-
ever there is light it hurts my eyes, and I can not remain there.
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Q. You can't see very well when the light hurts your eyes?-A.
Whereier there is a bright light it is-

Q. Then you feel that wherever there is a very bright light itinjures the acuteness of your vision, is that what you mean to say ?-A.
It hurts my eyes, I can see, but it hurts my eyesight and I keep away
because the next day I have neuralgia.

Q. Is it or is it not a fact that there was a sign stuck up at this
entertainment, "No dogs or soldiers will be admitted "-tie enter-
tainment last July?-A. I don't know, because I did not go around
there.

Q. You don't know whether it was stuck up or not?-A. I do not.
Q. What soldiers were stationed at Brownsville last July?-A. I

think the Twenty-sixth Infantry.
Q. Judge Parks is the man who defended this soldier, Baker,

wasn't he?-A. Yes, sir.
Q. Is it the same Judge Parks that has died since last August?-A.

Yes, sir.
Q. Do you know how he died ?-A. I was sick in bed from this

wound and the amputation, but I heard, I believe, he fell from a win-
dow and killed himself.

Q. You believe lie fell from a window ?-A. That's what I heard;
I was in bed at the time.

Q. Did you know Judge Welch-Stanley Welch ?-A. Yes, sir.
Q. Is he dead now or not?-A. He is.
Q. Do you know how he happened to come to his death?-A. No,

sir; I do not.4. Know nothing about it?-A. I heard in Brownsville while I
was there that he was murdered in Ringgold; or the town near
Riiazold.

Q-Now, exactly where were you when you heard shots toward the
reservation --A. At what time?

Q. On the .3th of August.-A. The first shots that I fired I was
in at the market.

Q. The first shots that you fired you were in the market?-A.
That I heard the shots; I was in the market where the station is,
upstairs.

Q. What were you doing -- A. That's my post to be there;
supposed to remain there and make my rounds when I wish to go;
have no regular hours, but I was there at the time.

Q. What were you doing?-A. What was I doingl I was sitting
at the steps waiting to licar the bell ring at the schoolhouse to ring
for 12 o'clock, and I remained in the market because I knew it was
getting close to 12, and that's the reason I stayed right at the steps.

Q. Were you downstairs or upstairs?-A. Downstairs.
Q. Then you were not upstairs ?-A. I was downstairs by the steps.
Q. Inside or outside the building?-A. Outside the building.
Q. Where was your horse?-A. Tied up on the-rack opposite the

market.
Q. Which side of the market?-A. Outside on the edge of the

sidewalk on the rack.
Q. Toward which street?-A. 'T'he streets are not aimed bect.,ei

the market is kind of it square, and right in the center is where the
market is, which is not named.
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Q. Well, Washington street passes by the market, does it ?-A. The
market is between Washington street and this other street I don't
know the name of.

Q. We know where the market. is. What we want to know, if you
can tell us, is on which side of that market your horse was when you
heard those shot,--A. The horse was tied on the south side of the
market.

Q. Was thit on Washington street?-A. Between that street and
Washinglon street.

Q. On the Washington street side of the market ?-A. It was on
this side of Washington street. to the left.

Q. Was it on the Washington street or Adams street or Twelfth
street side of the market.? YoIur horse. That's what I want to
'know?-A. The hnr~e was tied up. you know, on thik side of Wa.h-
ington street, right in the square; there is a street there, but it is not
named, where the horse was tied.

Q. Which side of th, house were you on, what steps. toward Wash-
ington or Twelfth or Adams itreet?-A. It is in the center of the
market between Washington and this other street, I don't know 1he
name of it.

Q. How far did you have to go afoot before you got to your
horse?-A. Xbout 15 feet-15 or 20.

Q. About 115 or 20 feet?-A. From the steps to the rack.
Q. That's til you had to walk?-A. Yes, sir.
Q. Was your horse tied ?-A. Yes, sir.
Q. Unlied your horse?-A. Yes, sir.
Q. Did it have a saddle on?-A. Yes, sir.
Q. And you mounted the horse?-A. Yes. sir.
Q. And then where did you go?-A. I proceeded from the direc-

tion-
Q. I want to know what point you went to.-A. 1 started from

there to the corner of Twelfth street and Washinglon street.
Q. How far were you from the corner of Twelfth and Washington

streets?-A. I think about 50 or 60 feet.
Q. You had to go .50 or 60 feet horseback before you got to the

corner of Twelfth and Washington ?-A. Yes, sir.
Q. How long did this take you-to go to the corner of Washington

and Twelfth?-A. I could not tell, you know, perhaps less than a
miuut6.

Q. Had there been any more shots fired?-A. Yes. sir.
Q. How many more from the time you first heard the shots over

there until you heard these?-A. Just a little after that; I could not
tell you how many shots were fired.

Q. You didn't count them ?-A. No, sir.
Q. Were there more than one?-A- Yes, sir.
Q. In volleys or in single sllots?-A. Sounded like single shots.
Q. Where were they located ?-A. Toward the reservation.
Q. Well. now, you are on the corner of Washington street and

Twelfth; 'where did you go ?-A. From Washington street and
Twelfth I proceeded toward Thirteenth and Fourteenth streets, on
Washington.

Q. What gait did you take? At what gait did you make your
horse movel-A. Trotted.
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Q. And' when did you stop trotting?-A. I stopped trotting at
Fourteenth street.

Q. Got off your horse there?-A. On Washington street, I did.
Q. You got off your horse on the corner of 1F ourteenth and Wash-

ington streets. What did you do with your horse?-A. I girthed it
because it was loose.

Q. You cinched up your horse ?-A. Yes.
Q. How long did that take you ?-A. About a second, more or less.
Q. Where were you when you girthed the horse? Go and show me

on the map there.-A. In the middle of the street.
Q. Right in the middle of- A. Fourteenth street.
Q. Fourteenth and Washington ?-A. In Washington street, hut

right, in the middle of the street.
Q. Were you in the middle of Waslihii ron street or Fourteenth

-street, which onw?---A. I was on Fourteenth steet.
Q. Where were you with respect to the street liglt?-A. Cater-

corner.
Q. Cater-corner from the street light?-A. In the middle of Four.

teenth street.
Q. How far from Ii, sreel light?-A. About 20 feet, I think.
Q. But in the middle of the street, eh?-A. On the middle of the

street.
Q. How long did you stay there?-A. I stayed there-just when I

arrived there; just when they Agot shooting in the alley of Mr. Cowen.
Q. Whereabouts was the shooting exactly?-A. The shooting was

in the alley there. *
Q. Oh, well, the alley is pretty long, is it not?--A. It is close from

the garrison wall.
Q. The alley rims from Fifteenth street clear beyond Twelfth

street, doesn't t ?-A. Yes, sir.
Q. Whereabouts on that alley were those shots fired ?-A. It is

more inclined between Foureenlh :nd Fifteenth streets, that's in the
alley.

Q. How far from Fourteenth street were they ?-A. I could not tell
you.

Q. You didn't see any of the men there, did youi-A. I saw them
when they came out acroS from the alley, across this, more like, or
going toward Miller Hotel.

Q. When you.got to that place there you got off your horse and
cinched up your saddle; you were then 20 feet from the light, and
these men were still in the alley between Fourtcenth and Fourteenth
[Fifteenth) streets; is that correct?-A. Yes, 6r; having my back to
the light. ft

Q. I would like to have the witness state exactly where he was.
(Don't take advantage of his youth and innocence. Captain Mur-

phy; show him where the light is.) You were 20 feet from that light,
according to your evidence; where were those men: (Show him the
alley, please.) Now show the court exactly where those men were
when you saw them at that time.-A. About here. (Witness indicates
on map corner directly in rear of Leahy lotel.)

Q. Those nnen were about there; were they%? I want to know
whet'. those men were when you heard them ring while you were
standing there 20 feet from that light?-.A. I could not see them.
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Q. I did not ask you if you saw them. You have already testified
they were between Fourteenth and Fifteenth streets on the alley;
now, whereabouts?-A. About here. (Indicated on map the corner
of the Cowen side of the street.)

Q. You could not see them there ?-A. Not to pick them out.
Q. How long did you stay there at that point where you cinched

your horse ?-A. Just two or three seconds-they came across.
Q. I asked you how long you stayed there at that point, 20 feet

from the light, where you cinched your horse up. How long did 'ou
stay there?-A. I stayed there two or three seconds, perhaps.

Q. Two or three seconds?-A. Perhaps three or four, I don't
recall; a very short time.

Q. Give its your best recollection.-A. Five or six seconds.
Q. Did you say seconds or minutes?-A. Seconds.
Q. Where did you go then ?-A. I turned back toward Washington

street.
Q. What else did you see in that five or six seconds?-A. After

they crossed the alley I saw them and then I crossed to Thirteenth
street.

Q. Come back, stay where you were. You stayed at that light
five or six seconds and you cinched up your horse and heard the men
firing in Cowen alloy; between Fourteenth and Fifteenth streets.
Now, what else did you see?-A. As I said, when they crossed I went
in that five or six seconds.

Q. Who crossed ?-A. Soldiers-Government soldiers.
Q. How do you know they were Government soldiers?-A. Be-

cause I saw them-saw them in uniform-and I could see the guns.
Q. Could you see the color of the men ?-A. I could see they were

dark-they looked dark at night.
Q. That's as close as you got to them at that time?-A. At that

time; yes, sir.
Q. You were still in the light of that street lamp, were you not ?--

A. I was; with my back to the light.
Q. You got that way so the light would not impair your vision?--

A. Yes, sir.
Q. Now, you saw these men cross the street; how many were there

of them?-A. I saw 3 or 4 at a time.
Q. How many all together?-A. I seen 8 or 10 men go by and then

I struck out.
Q. Did you mount again right there?-A. Yes, sir.
Q. And you did all that. in this five or six secondst-A. I re-

mained there about six minutes-five or six seconds--as I said.
Q. But yon dismounted and cinched up your horse and saw these

men go across, and then you remounted in five or six seconds, is that
so?-A. After I girthed the hose I got on horseback; I remained
there about five or six seconds when they were crossing.

Q. You were looking toward them all the time?-A. Looking,
naturally.

Q. Was your horse and yourself so you could see?-A. I was in
the middle of the street, but they were running, making hardly no
noise, running on tiptoe right across the alley.

Q. The irlen were ri-ming there. were the.-A. Yes sir.
Q. All of theml-A. About 3 or4 at a tine.
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Q. Now tell tie court your best recollection of the whol, number of
soldiers you saw at that piace.-A. About 8 or 9, I think.

Q. All together?-A. Yes, sir; about 4 at one time and 5 at the
other time, more or le.

Q. Were these all very black men or were some of them what we
call saddle-colored negroes?-A. No, sir; I could not describe them
that much.

Q. Did they have hats on ?-A. I know they were dlurk, and had
inform and hats.

Q. What kind of trousers did they have on?-A. Sort of a yellow-
ish pants.

Q. Did they have on leggings or not?-A. I did not notice.
Q. Did you notice whether they had on tan shoes or black shoes?-

A. I could not tell that sir
Q. Did you notice the shirts at that time?-A. I could see that

soine was dark and some had the yellow coats on.
Q. Some had yellow coats on and some had dark shirts ont-A.

Yes, sir; might have been dark-blue clothes, but it looked like-
Q. Were thiev dark blue?-A. I could not swear they were blue,

but they were dark.
Q. Now, how far were you? In the middle of that street (he is

pointing to where you were on Washington street)? flow far.were
you from the men as they crossed Fourteenth street there, going
down the alley ?-A. I was in the middle of the street.

Q. How far were you from the alley? What is that distance?-
A. That's about 120 feet, I think.

Q. No light t there, was there, at the crossing of the alley and Four-
teenth street?-A. No, sir.

Q. Was this a bright moonlight night?-A. No, sir; it was no
moonlight, but then it was not dark-the stars were out.

Q. You could not tell, then, if I understood you correctly, whether
some of these negro soldiers were tan colored ?-A. I could not tell
you-I know they were dark in the face.

Q. You can't tell whether any of them were what we call mulat-
toes?-A. Real negro color?

Q. Could you tell whether his hair was kinky or straight hair?-
A. I could see that they were sort of yellow hats, but I could not tell
you how they were.

Q. Talking about hair.-A. No, sir; I could not.
Q. You couldn't tell whether he had kinky hair or straight hair?-

A. No, sir; I couldn't.
Q. Did I understand you correctly to say those men were running

across that alley ?-A 'I. es sir.
Q. All were running, ehl-A. Four at a time.
Q. You testified in your direct examination that you saw them

shoot into the Cowen house. Where were you when you saw them
shoot into the Cowen house? Show us there.-A. I had passed al-
ready Thirteenth street.

Q. You had passed Thirteenth street when you saw them shoot into
the Cowen house?-A. Yes; passed about half a block.

Q. Show us on the map, will you?-A. (Witness here indicates on
map, on Washipozton street, midway between Thirteenth and Four.
teethh) Whn t Th (ioo ing was going on in this direction.

24119--07 m-9
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Q. You saw them shoot into the Cowen house, did you?--A. No.
sir; I heard the shooting in that direction.

Q. Now, you said in your direct examination, " When I got to
Fourteenth street they got to shooting in the alley where Mr. Cowen's
house is."--A. At the corner of Fourteenth street? I never did.

Q. That's my recollection, and that's what the stenographer says.
Your question was this: "Q. The sound of the shots came from the
reservation?-A. Yes, sir." That's the recorded evidence of yester.
day, and as you gave it.-A. I don't recall giving such testimony as to
I seen the party that wits shooting Mr. Cowen's.

Q. Did you testify before Mr. Purdy?-A. I believe I did.
Q. And were you shown this evidence of yours all written out in

typewriter after you had testified -A. Ie asked me questions about
it.

Q. Did you or did you not see this paper after it was written
out?-A. Yes, sir.

Q. Did you sign itt-A. I did.
Q. Did you state in answer to a question," Where were you located

at that time?-A. I was on market, where the station is. Q. Where
is that located?-A. In the center of the town, between Eleventh
and Twelfth streets. (Then I omit a little.) When I got up by
Mrs. Suder's I heard the shooting going on. When I got to Thir-
teenth street, on the corner, they had just got through shooting at
Mr. Cowen's house and I stopped there for a nioinent1 and then the
shooting stopped and then they went across the alley. IDid you so
testifyf.-A. Yes, sir.

Q. Was that the truthl-A. Yes, sir.
Q. Then you did see them shooting at the Cowen house?--A. I did

not see them. I made that remark because I was near by wheit I
heard the shooting in the direction of Mr. Cowen's. I did inot see the
shooting.

Q. Then when you stated they were shooting at the Cowen house
you did not know whether they were or not, is that true ?-A. At the
very moment they were shooting at the house; no, sir.

Q. Then you knew nothing about it of your own knowledge whether
they were shooting at that house or not?-A. Nothing but the direc-
tion of where the shots were at, after 1 saw the soldiers go through
the alley.

Q. When did you learn that these soldiers were actually shooting
at the Cowen house?-A. I did not see them.

Q. When did you learn that these soldiers were actually shooting
at the Cowen house?-A. It was because a policeman, when I was
going near Fourteenth street, he met me and told me they were shoot-
ing at the Cowen house.

Q. Then you swore that was so because another policeman told you
so, is that right ?-A. No, sir.

Q. Didn't you say that was when you knew itt-A. He told me
they were shooting at the Cowen house when I was close to Four-
teenth street.

Q. But you didn't know an thine about that of your own knowl-
edge-you didn't see it ?-A. ?didn-t see it; no, sir.

Q. You didn't know anything about it of your own knowledge, I
mean ?-A. No, sir.
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Q. Then when you so testified here you were mistaken?--A. I
would like to state to the court that I get so confused I don't know
whether I am stating right or not.

Q. Were you so confused that night you didn't know ?-A. I was
whien the shooting was going on.

Q. Yes; it seems so. You didn't know very well what was going
on that night?-A. From what I heard, you know, that policeman
told me I knew.

Q. Then you were willing to swear it was so because one of your
policemen told you so?-A. Because he told me at the very moment,
in the moment or so I saw the soldiers go past the alley into the other
alley.

Q. Were you at all confused when you saw these colored men rm-
nig across the alley there, across Pourteenith street?-A. I was;
because there was shooting goitg on.

Q. You didn't see any o theie stop to shoot there at the Cowen
lou.ie?-A. Not at the Cowen house.

Q. Nor anywhere near it?-A. Before that I heard shooting, youi
know.

Q. One minute. Did you see any of those men (lint you swear ar4
negro soldiers, stop and shoot anywhere near the Coweui house? Yes
or no?-A. No; I didn't see any.

Q. Then you don't know of your own knowledge I ask you again,
whether they shot at the Cowen house or not?-A. ko, sir ; because I
didn't see them.

Q. Did you hear any volley firing there besides the one you pointed
out was fired there?---A. Only the one that happened before.

Q. Did you hear any volley firing there besides the one you pointed
out was fired there ?-A. I do not understand you.

Q. (Question repeated.)-A. Not there.
Q. Where did you go to next?-A. From there I returned to Thir-

teenth street--Washington street, I mean; returned from Fourteenth
street by Washinkton street. Returned from Fourteenth street to
Thirteenth street.

Q. And then?-A. I turned on Thirteenth street toward the river.
Q. What gait did you go at?-A. Slow.
Q. In a walkl?-A. Fast walk.
Q. All that distance, e?-A. Yes, sir.
Q. And then you kept at that satne gait, of a walk. down Thir-

teenth street ?-A. Yes, sir.

Q. You were not confused at any of this time, or werc you-
A. At that very moment I was.

Q. Did you change the gait of your horse at all before he was
shot ?-A. No, sir.

Q. He was going at a walk when he was shot-A. Fast walk; yes.
Q. And where did your horse fall?-A. Right across Elizabeth

street.
Q. Whereabouts? Show us on the map. Show us exactly where

he fell on Elizabeth street.-A. I don't understand very well this
ma. That's very patent whenever you are in trouble.

(Map was explained to witness, and lie indicated northwest corner
of Elizabeth and Thirteenth streets, nearer the north corner.)
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Q. Is that where your horse was when he was shot, or where he
fell?-A. Yes, sir; this is the corner of Elizabeth street, and right
across on this corner of the sidewalk is where he fell. (Shot on the
north corner and fell on the west corner, across the street, as indi-
cated on map by witness.)

Q. How close to the light was he when he fell ?-A. Just across the
street. About here is where the light was.

Q. How far from the light was the horse when he fell (for instance,
the light was in this corner) I-A. I think it was about fifteen or
twenty minutes from there-15 feet-from where the light was.

Q. Which side of the light was it? Was it on the garrison side of
the light or on the other side of the light?-A. On the other side.

Q. Away from the garrison, then I-A. It is where Mr. Wreford's
office is.

Q. Fifteen or 20 feet away from the light, then, and in the oppo-
site direction from Fort Brown-away from Fort Brown, was it?-
A. No; on the opposite side; it was just about a sitting door opposite
Mr. Wreford's office. It is on the opposite side of Fort Brown.

Q. About two doors from the corner?-A. Two doors from Mir.
Wreford's office.

Q. Which way did the horse fallI Did he fall toward the hotel
or did he fall toward the garrison or away from the garrison?-A.
No, sir; he fell right on the edge of the sidewalk of Mr. Wreford's
office, on the oppo.jilt side of the r:,..rvation.

Q. Was the horse's head away from the garrison or toward the
garrison?-A. No, sir- right on the sidewalk, across. For instance.
here runs the street and the horse's neck was right here.

Q. Across Elizabeth street?-A. And the ditch, on the edge of the
sidewalk, and there's where I was lying.

Q. You were lying, then, in the gutter?-A. In the gutter; but
the horse's head was across the ditch.

Q. And his head pointed toward the Rio Grande Rivern-A. To.
ward Mr. Wreford's office.

Q. That's toward the rivern-A. Well, yes; from there that is
toward hat way is toward the river.

Q. He was still going down Thirteenth street? He did not turn
around and fall ?-A. From the corner I was about 20 feet back this
way toward the town. He fell there because he was stumbling.

Q. (Drawing on a piece of paper.) Here's the office here; here
is the sidewalk. The horse fell with his head on the walk, and he
was that way, was he, and you were lying with your head toward the
garrison. Was your head toward the garrison,, or in what direc-
tion?-A. Excuse me, I am not a very good geographic. (Witness
draws on paper.) This is the river and this is the street and this is
Thirteenth street, so here is the corner for instance, and right here
is where Mr. Wreford's office is. The horse-I got shot on the cor-
ner, and it stumbled and came down here. Here is one, for instance-
one door of the office-and this is the other door of Mr. Wreford's
office. That's the best I could-

Q. Was he directly in front of Mr. Wreford's office?-A. There-
fore my head was this way, right here.

Q. Your head was pointing directly across Elizabeth street?-.A.
My head was pointing just opposite Mr. Wreford's office, about 20 feet
onl this side of Mr. Wreford's.
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Q. Here's your horse. Here you are sitting on him; did he fall
Ihis way, or how -A. Over that way.

Q. Away from Thirteenth street, or toward Thirteenth street --A.
No; on Thirteenth street toward the river.

Q. How did the horse fall; on his left side or on his right side?-
A. On this side.

Q. On the right side?-A. Yes, sir.
Q. You are sure of that ?-A. Yes.
Q. Fell over to the rightl-A. Because I recall I had this leg under

the horse (indicating left leg). You are right, Colonel; it fell th!.'
way, and my left leg was under here, and my head here right in the
direction of the sidewalk.

Q. And the horse's head was pointing toward Mr. Wreford's office,
was it I-A. Yes, sir.

Q. How long do you calculate it took you to come from the corner
of Fourteenth street and Washington around to where your horse wa.i
shot; you made all that distance at a walkl-A. How long?

Q. Yes.-A. I could not tell you, sir; I was excited, and I could
not state exactly how many minutes it would take me.

We did not ask exactly; we would like to know your best recol-
lection though.-A. I could not tell the time; perhaps, you know, in
the gait I was going, just a walk, perhaps, you know, in about eight
minutes, ten minutes, more or less; I could not tell exactly.

Q. Where were you when you first saw some soldiers after you
turned to go back from Fourteenth street and pass over this distance
we are just speaking of?-A. Where did I see them first?

Q. Where were you when you again saw soldiers, after you left
the corner of Fourteenth street and Washington street and turned
and walked your horse back there, back to Thirteenth streetI Where
were you exactly t-A. When I saw. them, when I passed the alley
on Thirteenth street.

Q. You did not Fee them then until you had gotten clear around
to the alley on Thirteenth street f-A. When I crossed the alley
across-

Q. How many men did you see there?-A. There were about 15 or
20, more or le ; I could not count them.

Q. Locate them for me; tell me exactly where they were. Were
they all in a bunch or where were they?-A. On files, two files, one
on each side of the alley.

The court then, at 12 o'clock m., adjourned to meet at 10 o'clock
a. m. Monday, February 11, 107.

CCAAS. E. HAY, Jr.,CTaptain, Ac ting J udge-A dvocate, Judg/e-A advocate.
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1THADQUARTETS DEPARTMENT OF TEXAS,
San Antotiio, Tex., Pebruary 11, 1907.

The court met, pursuant to adjourmnent, at 10 o'clock a. in.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of February 9 was dispensed with.
M. Y. DosmINoucz again appeared before the court, was reminded

he was still under oath, and testified as follows:

CONTINUATION OROSS-EXAMINATION.

Q. Is there a fence around or touching the Miller Hotel--A.
Fence? No, sir; not by the alley.

Q. Is there a fence around or touching the Miller Hotel ?-A. Not
by the alley.

Q. Is there a fence with a gate in it anywhere near the Miller Hotel,
either on the alley or off the alley?-A. No, sir.

Q. Then why did you testify in the examination before Mr. Purdy
anything about the gate at the Miller Hotel?-A. There is a gate it
the Miller Hotel in the alley.

Q. Gate to what ?-A. Miller Hotel.
Q. Hlow far from the corner of the Miller Hotel-that is, the corner

on Tlhirteenth street and the alley-is this gate? How far frown thne
corner is it?-A. It is from the middle of Thirteenth street to where
the gate is more or less it is 25 feet.

Q. The distance we called for is from the corner of the Miller Hotel
itself on the alley. How far is it from the corner of that buildir.t to
the gate?-A. From the gate to the corner of where the building is-
of Thirteenth street-it is about 20 feet, inore or less.

Q. Go and show us on the map where it is, please.-A. I am not a
ver good geographer.

Q. (Indicates Miller Hotel to witness on Inap.) Is it in the build ing
or is it in the back of the building? From that conier there how far
is it to the gate? Put your hand-on the gate.-A. About here.

Q. It opens right into the building, then, does it?-A. It is an open
gate.

Q. Does it open into the building itself, or does it open into the
yard of. the bUilding?-A. I don't recollect, sir.

Q. How long ham that hotel been built?--A. Many years.
Q. And you have been living there as a poliocenan for twenty-five

years, you stated.-A. -Because it is always open; always is open. It
is the gate they use to take out the scavenger, and things like that.

Q.o nd you don't know whether that op}Ons directly into the yard
of the place or whether it opens into the building itself ?-A. No, sir.

Q. Have you ever been by that building on that alley I-A. I have
passed, not very often, at night-just passed-but I never noticed,
as it is an alley that is not very passable by the people.

Q. Was the gate open or shut the night in question, when these
soldiers were therel-A. I don't recollect, sir, because I did not go
in the alley.

Q. Why did you mention this gate at all in your evidence if you
did not see it and did not notice it?-A. Because it is a gate there;
it is constantly there; it is a gate.
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Q. Now, when you left Fourteenth street and walked your horse
down Washington and then turned down Thirteenth and when you
got to the alley and were crossing the alley you said a volley was
fd at you. Is that correct ?-A. I heard a word first and imme-
diately ifter that a volley.
Q. Exactly where were you when the volley was fired ?-A. As I

crossed the alley.
Q. Were you nearer the King house or the Miller Hotel?-A. It

was more inclined to the Miller Hotel side.
Q. What were these men doing that fired the volley?-A. 'there

were one file on each side of the alley.
Q What were they doing?-A. When they fired the volley?
Q What were they doing?-A. Moving.
Q At what gait; how rapidly ?-A. From Miller Hotel?
Q Were they running or walking or trotting, or whati-A. Walk.
Q In single filo?-A. It was a volley fire.
Q Were they walking in single file, one behind the other, or how I-

A. t was one behind the other, more or less.
Q. Tell the court; we want to know; not more or less; we want

to Inow. Were those men one behind the other in files or not?
That's what you have testified to.-A. They were on both sides of
the alley, and they were in single file, one behind the other.

Q. One behind the other, ehl-A. More or less; I could not say
exactly; a straight line.

Q.But they were not two or three abreast?-A. No, sir.
Q. Only one abreast, eh ?-A. Yes, sir.
Q. On either side of the street?-A. Yes, sir.
Q. How far was the leading man of each file from the corner when

you first saw them?-A. I could not tell you.
Q. We want your best judgment, because you recognized them

there, didn't you?-A. I passed by at a fast walk, and I could not
identify them, who was in front or not.

Q. You could not exactly identify who was in front; is that what
I understood you to say?-A. I could see they were soldiers.
Q. But You say you could not identify who was in front;iA. I

could not identify which man was in front; I know it was a soldier.
Q. How far was this leading man from you?-A. From iei

They must have been 20 or 25 feet.
Q. Were they opposite the gate?-A. When they fired?
Q. Were these men opposite tie gate you testified to in your direct

examination?-A. About the gate.
Q. Were they or were they not opposite this gate?-A. Only one

file was right where the gate was.
Q. Where was the other onol-A. On the opposite side.
Q. Were they abreast of each other or one ahead of the other?-

A. One behind the other in file.
9 . There was two files, one on each side of the. alley ?-A. One on

eac side.
Q. The one on the Miller side was right opposite to the gate?-

A.Yes, sir.
Q. And the one on the other side was where?-A. Right opposite

the other.
Q. Were they abreast of each other? Now, you testified on last

Saturday, in answer to the judge-advocate, as follows: "Q. Tell
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again what you saw from (he corner.-A. From the corner of Wash-
ington street I saw some Government soldiers coming across the
alley near Mr. Cowen's house. When they came across the alley I
came down toward Miller Hotel and the alley, and when they got
about 25 feet in the alley, about 25 feet from the gate of the Miller
Hotel, in the alley, I was going down Elizabeth street." That's cor-
rect is it?-A. When I was passing the alley?

Q. Is that testimony correct or not? Yes or no. I will read it
again. The part I am particularly anxious about is this: "I came
down toward Miller Hotel and the alley, and when they got to about
25 feet in the alley, about 25 feet from the gate of the Miller Hotel,
in the alley, I was going down Elizabeth street." Is that correct or
not?-A. In the alley?

Q. Can you read ?--A. I can read a little.
J. With the permission of the court, I would like the witness to

rea his own answer; I don't want to confuse him. I want Ids best
judgment as to these facts; we are entitled to it, and if he can read
English we want him to tell us this. This is a transcript of the record
that has been furnished us in due course. There is the question
right there and here is the answer.

(Witness reads.)
Q. That's the only question we are interested in. Have you read

it?-A. Yes, sir.
Q. Do you understand it?-A. Yes, sir.
Q. Is that correct or not? Yes or no.-A. I did pass by.
Q. Is that answer correct or not?-A. As 1 passed the alley, it is

so; as I passed the alley toward Elizabeth street.
Q. Then as you passed the alley at Elizabeth street it is correct

that those men were 25 feet from that gate?-A. As I passedV
Q. Were they or were they not 25 feet from that gate? That's

what you said Saturday, I want to know whether you are going to
stick to it or not?-A. As I was riding on horseback, yes.

Q. Were they or were they not?,-A. To where I was, yes, it is 25
feet.

Q. Then when you said they were 25 feet from the gate, they were
not 25 feet from the gate?-A. On the street, yes; but from the build-
ing to the Fate it is about 25 feet.

Q. Didn t you say here they were 25 feet from the gate? Yes or
no.-A. Yes, sir.

Q. Were they 25 feet from that gate or not?-A. Yes, sir.
Q. The men werel-A. Yes sir.
Q. Now, where were they then? This morning you testifiedf they

were abreast of the gate; Saturday you said they were 25 feet from
the gate; now tell this court; that's what we want to know.-A. They
were by the gate, one on each side of the building.

Q. How far were they from you ?--A. About 25 feet.
Q. And yet you don't know whether that gate enters into the

house or into the courtyard?--A. I make the rounds; I never go
through alleys; I just take the streets.

Q. How (lid you happen to see that gate that night--A. Because
it is a large gate.

Q. What color is itt-A. It is painted, sir sort of a dark green.
It is almost washed; it has not been painted for a long time; I can't
exactly make an explanation of wLat color it is.
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Q. Dark color, is it ?-A. It looks dark.
Q. Was there any light in that gate at night?-A. No, sir; there

is no street in the alley.
Q. I asked you if there was a light in or near that gate?--A. No,

sir.
Q. Was there any light in the alley at all--A. Inside the alley

there is not.
Q. Is there any house on the opposite side of the alley from Miller

Hotel?-A. There is a brick building-Mr, Bolack's.
Q. Does that come right out to the alley?-A. Yes, sir; it is a

brick, built right up.
Q. To the corner?--A. Yes, sir.
Q. And the Miller Hotel is built up to the corner?-A. Yes, sir.
Q. And this was a reasonably dark night?-A. It was a clear night;

it was not moonlight, but it was a clear night.
Q. Was it bright or dark?-A. It was a clear light.
Q. I think you said the street lamps-one was on the corner of

Washington and the other on the corner of Elizabeth street; that's
correct, is it?-A. Yes, sir.

Q. What kind of illuminating material do they use ? Coal oil ?-A.
Yes, sir.

Q. So you had two coal-oil Iamps, one on the corner of Washington
and one on the corner of Elizabeth ?-A. Yes, sir.

Q. And I believe you said, you testified, you saw these men by the
assistance of these fights, one on the corner of Washington and one
on the corner of Elizabeth. Did you or did you not so testify?-A.
On the street; yes, sir.

Q. Is it so ?-:-A. Yes, sir.
Q. Then, will you tell this court how it is, with a three-story build-

ing on one corner and a brick building on the other corner, you could
get the advantage of an artificial light half block away, which could
not, by any possibility, shine on these men--A. It was clear enough
to recognize them.

Q. Then you did recognize those men by the natural light instead
of the artificial light--A. In the alley; y6s, sir.

Q. Then when you said to this court last Saturday that you recog-
nized them by means of the artificial light, you were mistaken?.--
A. I am not mistaken.

Q. Which light did you recognize them by?-A. On the Thirteenth
street side I could more plainly see by the two lights.

Q. I am talking about the alley; how did you recognize them?
By the artificial light in the alley?-A. In the alley it was not
necessary.

Q. It was not possible, was it, to see these men in the alley by arti-
ficial light-A. I could see them plainly; it was a clear, light night.
As I have stated, I could see them plainly to recognize them in that
distance.

Q. I wish you would show the court about how far these men
were from you. Show us in the court room.-A. When?

Q. When they fired that volley at you as you were crossing the
alley on Thirteenth street.-A. About 25 feet.

Q. Show us; we want to know.-A. As far, where the United
States flag is to where the other United States flag is, more or less.

Q. Then from that flag there to that flag back there is as near the
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distance a you can give t--A. About 25 feet, more or less; it might
be less; I have not counted; just judge.

Q. And you saw them by the assistance of the natural light, nati'ral
starli'ght night? That night between these two houses?-A. In the
alley, yes, sir; because it was a clear night. The stars were all out,
and it was not dark; there was no cloud at all; it was a clear, light
ni'ht.

. Now, you walked along after this volley was fired there-only
one volley fired at you while you were in that crossing of Thirteenth
street and the alley. Is that correct--A. I was crossing the alley.

Q. What I want to know is this: Was there one or niore volleys fired
at you while you were on the alley on 'T hirteenth street while you
were making that crossing-A. Only one volley.

Q. Where were you when the next shots were fired at you'l--A,. I
was about 40 feet, I think, 40 or 50 feet.9 . Forty or 50 feet from whre?--A. From the gate to the corner
of tile alley to Thirt.enth street.

Q. But you had gotten by the corner of the Miller Hotel or not,
down Elizabeth street?-A. No, sir; not yet.

Q. Then you web still in the crossing il,.n?-A. I had passed. I
don't understand.

Q. This is veryimport mt, and we want your best recollection. You
were right in there whew his pointer is, where the alley crosmes Thir-
teenth street; when the first volley was fired you were moving along
at a walk toward Elizabeth street. Is that correct?--A. Yes, sir.

Q. Was there more than one volley fired at you when you were in
that crossing--A. No, sir.

Q. Where were you when the next volley was fired?-A. Down
toward Elizabeth street.

Q. About how far from the corner of Miller Hotel? How far down
that street had you comet-A. About 40 feet, more or less.

Q. Did these men come on up to the corner in the meantime?-A.
They came out.'Q. I mean from the alley? You said that when they fired the first
volley they were in the alley.-A. Yes, sir.

Q.Where were they when they fired the second volley? Did they
come on up to the crossing -A. They had come out.

Q. In open view, eh About where were they when they fired the
next volley-the men themselves?-A. They must have fired at the
corner, just as they come out on Thirteenth street, going toward Eliza-
beth.

Q. You showed us last Saturday the position in which you were
when these men there fired at you. When did you assume that posi-
tion-whereabouts were you?-A. After the volley was fired at me I
alwa-s kept my head, my face backward. Thereis danger of a man
losing , his eyesight where the danger is.

Q. Now, what I want to know exactly is, where were you when you
turned and looked over your left shoulder toward these m'ien? Where-
abouts were you ?-A. Just as I passed the alley I had my face back-
ward.

Q. Then, didl you ride that way until your horse fell? *A. Yes, sir.
Q. Will you show us again how you rodel Just whatt position you

assumed.-A. In what position I was I
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Q. Yes; exactly. Show us how you held your bridle, I want
you to assume this chair is the Miller Hotel and this the corner. You
were going down that way toward Elizabeth street and the men
were behind you, as you said. Now, show us how you wer.-A.
On my stirrul S this way; turned back this way.

And you rode in that position until you fell from your horse?--
AFrom when I got shot; then I didn't look back.

Q. Just where did you get shot?--A. At the corner of Elizabeth
street, or on this side of the street, right on the corner.

Q. Then you were away from the alley--A. Yes, sir; I hadpassed already.Q. But you were in Elizabeth street when you were shotf!-A.

No, sir; just as I approached the corner of Elizabeth street. For
instance, Elizabeth street runs across like this, and as I got on the
street right here in this position, and when I got shot my arm fell
and the reins fell, and I took them with the other hand like this, and
the horse stumbted, and I kept on across the street and fell.

Q. After you were shot there was an interval when you had to
look at your horse -- A. No, sir; I was looking to see if I would not
fall under the horse.

Q. You stated that you turned and grabbed the reins with your
left hand; that is, when you felt the rein fall out of your right hand ?--
A. Yes, sir.

Q. You received the shot right at the corner of Elizabeth street and
Thirteenth-A. As I approached the corner of Elizabeth street at
the corner, but away from the corner. Right at the corner my inten-
tion was to turn tlis way.

Q. But you had not turned yett-A. I had not. turned yet.
Q. You were going to turn to the right?-A. Yes.
Q. You were looking back when you got shot I-A. No, sir.
Q. What were you doing?-A. When I got shot my reins dropped

and I got hold this way.
. You were sitting this way when you were actually short--

A. Yes, sir.
Q. Then you immediately looked around and grabbed the horse; is

that correct?-A. Yes, sir.
Q. Where were these soldiers at this time ?-A. In two files. one on

each side of the building--one on the Miller Hotel and one on tie King
Building side.

Q. Were they in files or were they abreast of each other?-A. One
behind the other.

Q. Had one file of them, as you say, of eight or ten men coining
down the sidewalk on that- A. On the King side; one on the other
side.

Q. How far down that street had they come, the farthest, point they
came down Thirteenth street ?-A. About 60 feet from the corner of
the alley.

Q. And that left them how far from you ?-A. Sixty feet, more or
less.

Q. Then that's approximately 120 feet from the alley to Elizabeth
st Iet ?--A. Yes, sir.

Q. Then your horse stuinbled on across and you turned him a little
inside Elizabeth street, did you, so that he fell in front of Mr. Wreford's
Offiee--A. Yes.
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Q. When did he commence to show he was shot ?-A. Just as soon
as we arrived by the Wreford sidewalk he fell.

Q. Did you notice he was sbot before that ?-A. I noticed he was
wounded because he was trying to lie down and I lifted him up; held
him by the reins that way.

Q. [ow long after you were shot. was it before you first noticed
these men tiptoeing back toward the alley?-A. Immediately, just
after they came out they went tiptoeing.

Q. Now, how were these men moving from the time they came into
Thirteenth street until they started to tiptoe back? What gait were
they att--A. They were walking fast, but not trotting; just walking
fast.

Q. Were they tiptoeing as they came down toward you or only
when they started back?-A. When they turned back ?

Q. Yes.-A. Tiptoeing, making hardly any noise.
Q. Were they not making considerable ntise with their guns?-

A. Yes; I could see the flash of the guns.
Q. Didn't the shooting keep up after you fell ?-A. After I fell they

gave a volley and when I was down, strugling to get my leg from
under the horse, another volley was fired;-I suppose they thought I
was killed and they returned back.

_ . But they wanted to make a sure thing of it and fired another
volley at you while you were down-A. While I was down; yes.

Q. Where did those shots go?--A. By Mr. Wreford's.
Q. Did you see any of them hit?-A. No; because I was sick in

bed for a month.
Q. Have you ever seen them ?-A. No.
Q. You don't know then, of your own knowledge, whether they

hit or not-whether this volley that was fired was fired at you, do
yoi?-A. Yes.

Q. Did you see the men pointing their guns in your direction
after you were lying down? We are talking about, did you or did
you not, at that time see the men shooting at you -A. While I
was down, no.

Q. Did you not so testify in your direct examination, that after
you were lyng down they fired a volley at you, while you were still
down? Did you or did you not so tesiify-A. Yes, sir.

Q. Was it true or not?-A. It was true, because the volley thst
was fired before that it was immediately after that, and there was
nobody else in that direction.

Q. Iwill ask you again. Do you know of your own knowledge,
after your horse fell down with you and you were lying down there,
that these men actually fired another volley at you?-A. Yes; yes,
I do.

Q. How do you know it--A. Because the volley fired immediately
after this volley was in the same direction that was fired by me.

Q. How do you know ?--A. Because they were fired at me.
Q. How do you know?--A. Because my horse was shot.
Q. Did you see your horse hit at that time, while you were still

lying down ?-A. The horse had a shot in his head.
Q. While you were still ying down ?-A. When I got up.
Q. Was that shot in his hiead while you were lying down'?-A. Yes,

sir.
. Q. You are sure of that ?-A. Yes, sir
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Q. Then, why did you say awhile ago that you didn't see any of
those shots hit T-A. I mean the house I (lid not see hit, but I saw the.
horse.

Q. While you were lying down there, you actually saw your horse
hit?-A.' Yes, sir; because he raised up his head and then it fell; he
it Aiwed his head down to the sidewalk.

Q. Whereabouts on the head did it hit him?-A. Behind the ear
(indicating left ear).

Q. While his head was still lying on the sidewalk ?-A. Yes, sir.
Q. Is that the only one of those volleys you saw fired while you were

lying down that you saw hit?-A. Yes; the last volley; yes.
Q. Did you ever tell anybody else that before, about that hitting

your horse at that time?-A. No, sir.
Q. Why did you think of it now?-A. I never was asked, but I

spoke about it, about the shooting at me.
Q. What made your horse fall ?-A. The first shot.
Q. Where did th at hit him.-A. I could not tell you where, but I

knew afterwards, you know, that it was hit right under the leather of
my saddle.

Q. Was that th. only shot that hit him before he fell ?-A. When
he stuml)ed?

Q. Was that the on!y shot that hit him when he fell I-A. It was
in the head, afterwnrds, when lie was lying down.

Q. But. before your horse fell down, is the shot that went under
your leather there the only shot that hit him? Yes or no.-A. I
suppose so.

Q. Do You know?-A. Yes, more or less, I know it was, of course,
for if he had been hit in the head he never wnuld have moved from
there; he never would have made a move.

Q. Are those the only two shots you saw in your horse I-A. Yes,
sir; that night.

Q. You saw both of these that nighti-A. I could see one.
q. You saw both of these that night?-A. The one in the head

plainly.
Q.Did you or did you not see the other shot?-A. The other shot

afterwards.
Q. When did you see the other shot?-A. When I seen the saddle

brought there at home, where the bullet had entered the stirrup.
Q. On which side was that?-A. On this side.

On your left side, the same side he fell over onto ?-A. Yes, sir.
Then because your sweat leather was hit you say he was hit

under the side therel-A. They examined the horse afterwards.
Q. What did you see?-A. No, sir.

You didn't see?-A. No, sir.
Q. The only shot you actually saw was the one in his head?-A.

That one; yes, sir.
Q. You actually saw that hit him, did you I-A. Yes, sir.
Q. You didn't see these soldiers pointing their guns at you at that

time?-A. Not while I was down, but when they were firing first I
did see them.

Q. Then you testified on direct examination: I'Q. After you fell
with your horse, what did you do then?-A. I had this leg under the
horse, and while lie was struggling I was trying to get off fiom lhe
horse, and at last with this foot I-slid myself from under the horse,

8. Doe. 402,M 1. pi 2 - -lo
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and while I was down they fired another volley at me. Q• Did any
of these shots take effect in you or the horse-A. Not to me. Might
have been to the horse, but I didn't notice it." Now, which is the
truth, the answer you made on your direct examination or this posi-
tive answer t hat you saw the horse hit in the head ?-A. Botik.

Q. Both true, ehl-A. Both true; yes, sir; because my testimony
was that the horse was shot by the same party that shot me.

Q. You stated positively on direct examination that this other
volley, that you now swear one of them hit your horse's head, that it
didn't hit you, but it might have hit your horse, you didn't notice.
Now, whic his true; that you didn't notice the shot or did notice it?-
A. When?

Q. When you said it hit your horse when you were lyihg down.
You have sworn to this court, that you didn't see your horse slot in
the head when you were lying down, and you just testified that you
(lid see him shot. Now, which is true?--A. I noticed that it was shot,
you know, when I saw that shot.

Q. Which was the truth? They can't both be the truth. Didn't
you just testify that when you were lying down there with your horse
and these men fired a volley at you that you saw one of these shots
hit your horse on the head ?-A. Must have been one of them.

Q. Didn't you testify that you saw a shot hit your horse on the
head ?--A. While I was down; yes.

Q. Then you testified Saturday that you didn't see any shot hit
your horse; was that true? That if any shot from this volley struck
your.horse you didn't see it.-A. I cin't understand you, Colonel
Glenn.

Q. Evidently not.-A. I know when I was shot in the arm the
horse stumbled, and it is my belief the horse was wounded, and I beld
him by the reins until he fell across the street. And while I was
down and when I got up I saw the horse was hit in the head, because
it was blood all over the ear.

Q. Then ywu don't know whether that shot hit your horse while
you were down or when you got up?-A. I saw it after I got up.

you testify Saturday that you didn't see whether any shot
hii-t hiimr not at that time?- A. I never was asked.

Q. But you were asked Saturday and you stated positively that you
(lid not; that's the point.-A. That's if I didn't see him shot, because
the horsQ was stumbling. You had not asked me that day which side
was the horse shot.

Q. Do you use glasses for distance, for looking off at a distance?-
A. No, sir; only to write small print, or else the line where I write.

Q. How long have you been using them?-A. About two years at
least, but outside of that I can see better at a distance than'glasses.
I can see better at a distance.
A. As a matter of fact, did you have your glasses on that night?-

I never wear only when I want to write, because I don't like to get
myself in the practice of using glasses only in the moment of writing.

Q. As a matter of fact without your glases you couldn't have seen
a bullet hole that close when you were lying down, could you, on your
horse?-A. Without glasses?

Q. Of a dark, starlight night?-A. Yes; I could see better without
the glasses.
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Q. Can't you see better on a dark, starlight night than you can in
the daytime'?-A. Yes sir; I can.

Q. I thought so. When did you first see these men tiptoeing back
toward the alleyl-A. I heard them, you know; I could hear them
from Washington street stumbling on the brick or something; I could
hear noise.

Q. Where were you when you heard that?-A. On Washington
street.

Q. No; I am talking about after your horse fell down with you,
don't you know? Now, you said you saw them tiptoeing back, do
you know when that was ?-A. When I got up.

Q. Now, how long did it take you to get out from underneath your
horse?-A. Didn't take me a long time; it was only twice the horse
raised his head and died and I made strong efforts to get out from
under him; the first time he raised his head I tried to get out from
Lender and couldn't, and the next time he raised his head I pulled my
heel from under andl got off and got out on the sidewalk, and turned
right around.

Q. How long was it from the time you fell there until you got up on
the sidewalk?-A. It took me, I reckon, about eight or ten minutes to
the most-I mean eight or ten seconds-at the most.

Q. Where were the men exactly with respect to the corner and the
Miller Hotel when you saw them tiptoeing back?-A. About 40 or 50
feet from where I was.

Q. When they were closer to Elizabeth street than they were to the
alley?-A. To the alley; y6s, sir.9. Then, Elizabeth street is about 60 feet wide, is it not I-A. I have
no idea, I suppose a very wide street.

Q. And you were on the opposite side of Elizabeth street from the
Miller Hotel, on the sidewalk by Mr. Wreford's, were you, or were
you not?-A. I was.

Q. Then you were the width of Elizabeth street and 40 feet from
these men; is that correct? They were" 40 feet from the corner of
Elizabeth street you said.-A. From the side, or do you mean from
the building?

Q. I am talking-from the corner of Elizabeth street.-A. You
mean from where I saw then?

Q. When you were standing on the sidewalk at Mr. Wreford's you
said you saw these men tiptoeing back; I asked you how far they
were from Elizabeth street, and you said about 40 feet-A. Well,
excuse me; from where I was, including the width of the street-I
don't know how wide it is, it might be 50 feet or 60-but I mean from
the corner of King's, lut including the feet of the street and from
where they were, including the 40 feet, it must have been 100 feet.

Q. They were about 100 feet from you, which would make them
about 40 feet from the corner of Elizabeth street?-A. King's Build-
ian(1 Elizabeth street.

Q. How long did you stay therel-A. Just a second, you know;
not a second, but say two or three seconds, you know.

Q. Did they get back into the alley before you left tlat place?-
A. They ot back afterwards.Q. Whi e you were still there at Mr. Wreford's?--A. When I was
standing up; yes.

I
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Q• Which way did they turn, to the right or left -A. As you go
to the alley?

Q. Yes; you were looking at the alley, were you not, toward the
alley ?-A. xes.

Q. Did they turn to your right or left? -A. To the left.
Q. You could see then there ?-A. Then, you know, I coull see

just the uniforms, that they were soldiers in uniform.
Q. They must have been, then, the whole half block and the width

of Elizabeth street from you when you saw then there, weren't they ?-
A. They were about 60 feet; then they had returned back from
where I saw them.

Q. Back up to the alley there--A. Yes.
Q. And you were still down at Mr. Wreford's?-A. When they

got to the alley; yes.
Q. And you saw them turn and go that way?-A. They turned

to the left side.
Q. And did you see them any niore?-A. No, sir; i turned to the

drug store and I don't know whether they turned to the left or right.
I saw them go in there, as far as the alley to the left.

Q. Did you hear any shooting after that ?-A Yes, sir.
Q. Whereabouts was this shooting?-A. When I heard that shoot-

ing it was when I was going to the drug store. Just as I passed a
lamp that hangs on the sidewalk of Mr. CrLxell's barroom-it is oppo-
site the room where that French boy was shot-I heard some sIots
fired in the alley, and* after that I don't know anything.

Q. You don't know whether they were in the alley or not?-A.
They were in that direction. In that direction, back of the Ruby
Saloon; that's all I know.

Q. Didn't you say Nfr. Wreford's house was two doors from the
corner?-A. Prom where the horse fell; yes, two doors.

Q. When you were standing at Mr. Wreford's place on the. sidewalk
you said you saw those files of men go back up to the alley and turn
to your left; is that correct?-A. To the left.

Q. Did you see both files? That is the one that was on the King
house side of the street and the ope that was on the Miller Hotel side-
You could see them both--A. I could see both, yes; then they were
moving when they were going back across from the Miller Hotel to
the King Building. They got together before they got to the alley.

Q. So that that file on the Miller street side crossed over to the
King hous6 side of the street anid all joined together?-A. All joined
together before they got to the alley.

Q Did they all go into one file or two abreast?-A. All scattered
Q. Did it occur to you that it might be a little difficult to see around

that corner there? You were two doors from the corner. Will you
tell me how you could see around that corner and see up to the other
corner?--A. Which corner?

Q. You see where his pointer is. You were two doors in from the
Elizabeth street corner and Thirteenth street. Do you see where that
red star is?. You were two doors away froin that.-A. From the
WrefordV

o. Wrefod's door is two doors away, atI yott saw these men turnto the left after they join e! froni the E'lu! .-.Iree s! idv,.-- %. Ic.,ul .' e.
Q. l)id it. eer strike vou that it was sotiwwluha dilticLtit to see

around a co'ner.- -A. Oh, I can sev.
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Q. Around a corner on a dark niht?-A. From there T can see
lengthwise of the building--of the Ifng Building. They were in the
length from Wreford t o the King Building.

4. You can see my pointer here, can you ?-A. Yes, sir.
Q. If I remember correctly, you stated that you stood, when you

first came from the market about the middle of this street (indicating
on the map).-A. On Washington street.

Q. This is the corner of Washington and Fourteenth.-A. Yes, sir.
Q. And that you saw some men, some colored soldiers running

across Fourteenth street at the alley. Is that correct ?-A. Yes, sir.
Q. You so testified ?-A. Yes, sir.

HQ. ow long did these men keep up that run?--A. They passed
in a hurry.

Q. How long did they continue to run?-A. I just saw them in
fours, you know; they went across fast. I could not tell you how
many seconds or anytihing like that.
Q. Why didn't ou tl Mr. Purdy that youi recognized these men

at this place?-A. Honever asked nic anything.
Q. Didn't he ask you to tell what you knew about it?-A. I don't

recollect about him telling. If he did, I don't recollect.
Q. You didn't tell him anything about the crossing of the alley at

Fourteenth street at all, did you?-A. Perhaps I did.
Q. You don't know whether you did or not?-A. I don't recollect,

but it might have been if I was asked; perhaps I did.
Q..Is your recollection of this other evidence as acute as what you

told Mr. Purdy?-A. Oh, yes; because I got hurt is why I recallall
that.

Q. As a matter of fact, you did not tell Mr. Purdy anything about
that--A. What?

Q. About your having seen men cross the alley there at Fourteenth
street?-A. believe I (lid.

. If the record fails to show it, who is right, you or the record--
A. Whatever I say is the God's truth, sir.

Q. Yes; I believe thaL.--A. You may be criticising me, but it is so.
Q. I have searched that record very carefully and the only alley

crossing you speak of in that record is when you crossed Thirteenth
street, and is it not a fact that Mr. Purdy asked you this question:"Q. That is all you know about the affair?" and you answered, "Yes,
sir." Isn't that true?-A. About the affair?

Q. Yes.-A. What I told Mr. Purdy is the truth; yes, sir.
Oh, I came near forgetting. Do you remember you testifiedtha" when you went by the Miller Hotel you commenced hollering-

A. I called to the people in the hotel.
Q. You said you commenced hollering.-A. Yes.
Q. What did you say?-A. "Wake up, people, the negro soldiers

are out shooting houses and killing people. That's what I said.
Q. How many times did you repeat that ?-A. Four or three times.
Q. Was that all you said?-A. That's all.
Q. You didn't tliink it was necessary to speak to anybody except

the people in the Miller Hotel ?-A. Yes sir.
Q. Who else did you speak to ?-A. To nobody.
Q. Then you didn't So all your duty that night. You didn't

notify everybody, did you ?-A. I did not, because 1 was shot down.
I woke up all the people I could, as far as I was shot and my horse.
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Q. All these soldiers the same color?-A. They were right black
men, and the uniforms and the guns, and the flash of the shooting, I
could see plain enough they were negro soldiers.

Q. Was not any saddle-colored negroes among them?-A. Might
have been.

Q. Did any of them have freckles on their faces?--A. I was not
inspecting them, Colonel.

Q. Was not looking for freckles, eht--A. No, sir.
. You were looking pretty close to see who was shooting at you ?-

A.I was looking, naturally, at the people shooting at me, I was---
Q. What is the color of the uniform worn by the police of Browns-

ville?-A. This kind of clothes, dark blue clothing, and in summer
uniform like khaki.

Q. The police in the city of Brownsville wear a khaki uniform in
summer, do they?-A. Yes sir.

Q. And what kind of hat 4-A. This kind of hat (indicating own hat
similar to campaign hat, but larger).

Q. Could you see the color o the hats of these men you say were
sol'Iiers-A. Soldiers, yes.

Q. Was that different from the color of the hat you have on?-A.
It looked like it, the color.

Q. Did it look different?-A. No, sir.
Q. Looked just the same as that?-A. Yes.
Q. Could you see the cord on it?-A. I could not take much notice

of that; I could see they had the soldiers' uniforms and the'guns
when they were firing.

Qo Cou d you see the gun itself I-A. I could see the flash and I
could see plato the guns.

Q. Could you see them without the assistance of the flash I-A.
I could_- it was a clear, light night, and I could see plain they had guns.

Q. Was there any moon at all that night ?-A. No, sir.
Q. When did you first see they had guns-not by the flash, but the

guns themselves ?-A. Between the entrance of the alley and the
Miller Hotel.

Q. You didn't see the guns in their hands, then, when they crossed
the alley at Fourteenth street?-A. No sir.

Q. You could not see they had guns, then ?-A. I could not see very
well; I could see just the dark objects like the soldiers.

Q. But you knew they were soldiers when they crossed Four-
teenth street?-A. Yes, sir.

Q. What's the difference in the color of the uniform of the police
and the uniform of these soldiers?-A. The same color.

Q. Then you could not distinguish that color at that distance on
this starlight nigbt?-A. I could.

Q. I am talking about when you stood at the corner of Washigton
and Fourteenth streets and when these colored soldiers crossed Four-
teenth street on the alley. Could you distinguish the difference
between the khaki worn by the soldiers and the khaki worn by the
police at Brownsville at that same time-could you or could you not?-
A. I could; yes, sir.

Q. I agree with you, sir, that your vision on a dark starlight night
is extremely acute.-A. Because the policemen wear the same color
of khaki, but the badge is exposed outside, so any citizen can see it.
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Q. Could you see the badge at that distance?-A. Yes,.sir; it is
white.

Q. With a man running with his side toward you-could you see tie
badge o: d hs chest at that distance?-A. What distance?

Q. From the corner of Fourteenth street and Washington street.
You told this court you could tell they were not policemen because
they had no badges on them.-A. If it had a badge I could, sir.

Q. You could have seen it -- A. Yes, sir.
Q. Remarkably acute vision. That must have been at least 120

feet, isn't it?-A. That's all it is.
Q. Could you see these men were colored at that time-that is,

that they were negroesl--A. Looked like it, right on the alley
between Washington and Elizabeth froin Fourteenth street.9 . You identified them first there as negro soldiers--A. There I
cou d not very well, as you spoke to me yesterday if they had wool.
I could not testify as to that, but as to the uniform I could see they
were soldiers.

Q. Have you ever seen -a negro we call saddle colored or tan
colored-a mulatto?-A. Yes, sir.

Q. Have you not seen Mexicans as dark as that negro ?-A. Yes,
sir.

Q. Could you distinguish whether there were any that color among
them ?--A. There I could not, but on Thirteenth street I could very

am talking about when you first identified them as negro
soldiers, when they were in the alley at Thirteenth street, near the
Miller Hotel.-A. Yes, sir; I could.

Q. You could tell whether there were any mulattoes among them
at that place?--A. There I could see they were all black.

Q. You are sure there were no mulattoes--A. I did not see any
light-brown man.

Q. You would have seen them had they been there-A. I could.
Q. Then you must have been ver positive in your own mind that

every negro that was there that night was very black.-A. There
must have been, because they all liad black color.
coQ. You could not see the dents in their hats, could you -- A. No, I

d not; I could not take very much trouble. A person receiving a
shot at night, he is not verx--

Q. But you had not received a shot at that time.-- -A. I was about,
but I did not expect to live very much longer. I went there with the
purpose of savin g the people, men and women and children, in the
Miller Hotel, to die to save the women from all parts of the United
States there.

Q. What's that street that you call Fifteenth street that runs along
the garrison wall-what's that street familiarly known as in Browns-
ville?-A. I don't know; I know it by the name of Fifteenth street.

Q. Did you ever hear it called the firing line ?---A, The soldiers call
it-lately I have heard that name mentioned.

Q. Hasn't that been known as the firing line before these soldiers,
colored came there--A. I never heard it.

Q. You never heard it before?--A. I heard it after the time that
Private Baker shot me; if that is when I heard that firing line men-
tioned, I never heard it before.
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Q. Have you known it ever since this man Baker shot you that it
was called tho filing line?-A. Yes, sir.

Q. Then you have known it for over two years to be called the
firing line?-A. I have sometimes heard soldiers speak of it as the
firing line.

Q. That's the general name it is known by, isn't itt--A. Among
tile soldiers that is it. That is Sixteenth street, but not Fifteenth
street.

Q. Let's don't have any confusion about this. The street I am
talking about is the street that runs along back of the garrison, there
byN thegarrison wall; that's known as the firing line, is it ?-A. They
call it Sixteenth street; I don't know.

Q. Is it or not, known as the firingr line?--A. On the lower end of
town by the garrison it is called the firing line.

Q. That's what I wanted to know; a simple matter. Oh; did
you hear any other shots than those that you heard this man that
liot you, as you claim, that night?-A. Those men?
Q. You said the Government soldiers shot you- did you hear any

other shots than those that these men flred ?--A. [ heard afterwards,
back of the alley of Ruby Saloon; it is the same Miller Hotel that
runs up. I heard some as I was coming on Elizabeth street to the
drug store- as I passed the lamp of Crixell's I heard some shots.

Q. All te shots you heard that night fired from the same kind of
guns?--A. It sounded like it; the sound-report--like a firecracker.

Q. Could you tell the difference between a rifle shot and a pistol
elot?-A. Yes.

Q. Were there any pistols fired that night--A. That is, with this
,ommon powder-black powder-I can, but this shot, it was a dead

oound. I can't explain it very well, but it sounded like a firecracker.
Q. Did you hear any other kind of shots that night ?-A. Not to

my recollection.
Q. Were there any other shots fired than those you have just

testified to I-A. During the time I was conscious I did not hear any
more shots.

Q. Were all the reports you heard exactly the same?--A. Yes, sir.
Q. Then there were no pistol shots mixed up with these--A. I

did not hear any.
Q. Can you tell the difference between a Government rifle and a

Winchester rifle?- A. By the sound of it.
. Are you sure there were no Winchester rifles fired that night ?-

A.o sii; I did not hear any.
_Q. d you are sure there were no pistol shots?--A. No, sir; I

did not hear any.
REDIRECT EXAMINATION.

QUESTIONS BY THE JUDGE-ADVOCATE.

You testified on Saturday that certain lights hurt your eyes ?--
A. xes, sir.

Q(. Did you mean any kind of a light or bright light--A. Like,
for instance, the sunshine or the light iht before my face.

Q. Bright light?--A. Bright light, and that has to be rdlose to hurt
my eyes--not at a long distance.
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Q. But if it is a small light it doesn't hurt your eyes? --A. No, sir.
( Nor does it inpair your vision at all?-A. No, sir.
n You had your back to the street, light at the corner of Washington
ad Fourth -A. Yes, sir.
Q. Did these men look toward you, that you saw cross by Mr.

('owen's house when you were standing at the corner of Washington
and Fourteenth--A. They did.

Q. You made a statement Saturday that you were confused that
niight; what did you imean by that word confused?-A. I mean
Ihis, you know, that a man gets excited.

Q. You also said you were confused before this court; did you
mean the same thing then?-A. Yes, sir.

Q. Is this confusion that existed in your mind due in an manner
to your unfamiliarity with the English language?--A. Not much,
though I think.
W iou stated Saturda it took you from eight to ten minutes to

Wa&COyour horse from the corner of Washington and Fourteenth
streets to the Miller Hotel; do you wish to change that in any way V-
A. No, sir; I think that's right; I think more or less; of course I
could not be certain.

Q. You stated you didn't know about that gate in the back of the
Miler Hotel-that you didn't know what it opened into; did you
mean you didn't know which direction the door swung?-A. No,
sir; I never know, because I hardly ever go through that gate.

Q. Is that what you understood by the question?
By the counsel:
I shall have to object to that line of examination, unless you are going to repeat the

whole question. If you want to know what he means, kindly ask the question as it
appears, and I appeal to the record. The question was, "Did this gate open into the
house or into the yard?" and you did not convey any such impression in asking the
witness, and therefore it. is not a fair readjustment, if I may use the word of the
man's testimony.

By the judge-advocate:
Will the stenographer read the question as recorded; I have no desire to take any

unfair advantage.
By the counsel:

I have no desire to curtail youi questioning if you will just make It agree with the
record; that's all I ask.

By the judge-advocate:
Let it go; it is immaterial.

Q. Is Mr. Wreford's office directly on the corner or not--A. Yes,
sir; it is right across the street.

Q. On the corner?-A. Yes sir
Q. And when you spoke about being two doors down, what did

you mean by thatl-A. Two doors; nearly doors.
Q. You mean the building has two doors mi it--A. It is all

around there fronting Thirteenth street, and then there's streets on
Elizabeth street.

Q. But Mr. Wreford's office is on the corner--A. Right on the
corner: yes. sir.

Q. Aid you stood on the corner?-A. Almost on the corner; the
second door.
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Q. Are these two doors in Mr. Wreford's office close together?--
A. Almost right close.

Q. And they are also close to the corner?--A. Yes.

RECROSS-EXAMINATION,

QUESTIONS BY THE ACCUSED.

Q. How many men did you see look toward you at the time you were
standing on the corner of Washington and Fourteenth streets, and as
they were crossing the alley--A. The two bunches, rather to say, as
they passed; one four passed, and they looked; they sort of turned
toward the way I was.

Q. They all looked toward you, all that four?-A. Some.
Q. Well, how many?--A. I could not tell you; maybe two or three;

the first.
Q. The first two or three? --A. Of the first four, perhaps two or

thre faced a little toward me.
Q. Perhaps they did, or they did ?-A. They did, sir.
Q. And you are sure there were two or three of the first four that

looked toward youl-A. About three.
Q. And they were all black men?-A. They looked black; I did not

see any white at all about it.
Q. Did you see they were black?--A. Yes, sir.
Q. Were there any others that looked toward you ?--A. Then after

the first four passed by I seen one.
Q. Did he look toward you -- A. Sort of turned that way.
Q. And you could see that he was also a very black nman?--A. All

that passed, they were dark; I could see no white man.
Q. Could you see he was black, though-that's the question?--A.

I could see they were clark in the face.
Q. That makes four that you swear looked toward mu ?-A. Three

tho first bunch, four in it; there were three men that turned and
looked toward me, and the other four that passed, only one.

Q.So altogether four out of the two bunches looked toward you?-
A. Three and one is four, yeas, sir.

QAny others look toward you?-A. That's all I saw; then I
girthed up my horse.

Q. Was this after or before you girthed up your hose?-A. Before
I cinched my horse.

EXAMINATION BY THE COURT*

Q. You stated that the men who did the firing near the Miller
Hotel wore blue woolen shirts; are you positive of tlhs?-A. Some
of them wore dark blue woolen shirts and others had khaki clothes;
I mean sack coats.

Q. May these shirts not have been the blue chambray cotton
shirts?-A. _They were woolen; I could see plain with the clear light
night and then the flash of the guns; I could see right plainly they
were woolen shirts.

Q. Are you sure that all of the questions and answers made to and
by you before Mr. Purdy were read to you before you signed the
paperl-A. Yes, sir.
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Q. How many policemen were in Brownsville'on the night of the
13th of August ?-A. I think there is seven.

Q. Do you know where those policemen were stationed at that
time?--A. Right now I have not got. exactly all of them, but if I had
the time book here from Brownsville I could, but I could give you
as nearly as I can. Felix Calderon, on Fifteenth street; Jose or-
onada, on Fourteenti, street; Thirteenth street, I can't recall his
name-a new man on the course-but I can get it from the other
policeman; the other, that is, Genaro Padron, is on Commercial
street, Elizabeth street; Galvan, it was on Fifth, Sixth, and Seventh
streets; Rivas, Eighth, Ninth, and Tenth streets. If the court will
allow me, I will ask another policeman what the new man's name was.
There is another policeman, Leal, at the market.

Q. Do yu remember about the number of men you saw who were
with the firing party on the night of the 13th of Augusti-A. Yes, sir.

Q. How many?-A. About 15 or 20 men, more or less.
Q. You stated that you can see better on a dark starlight night

than in daylight. Explain what you mean by thati-A. Because I
have been many years at night, and I can't see very well, you know,
with the light. I can see, but it hurt my eyesight. For instance,
sun shining or the light of a lantern approached by.

Q. Are there in Brownsville, to your knowledge, or amongst the
troops stationed there on August 13 last, enemies of yours, who would
take advantage of any safe opportunity to shoot at you, as was done
on this occasion-A. Well, they did.

Q. (Same question repeated.)-A. Enemies; no, sir; I don't know,
because they were new troops, and I never spoke to them and they
never spoke to me.

Q. You testified that when you crossed the alley a volley was fired
at you; would this volley endancrer the lives of the other men on the
other side of Thirteenth street I If not, please explain why not, if you
can.

By the counsel:
I don't recall that he has testified to any men being on the other side of the street.

Therefore the question is confusing to me, and I don't know what he means.

By president of the court:
It probably refers to the answer Ile gave with regard to the files of soldiers who for.

merly were in the alley and afterwards preceded him down Thirteenth street, and, in
answer to several questions, seemed to have bremoght out the fact that there were sol.
diers passing on each side of Thirteenth street. One file oin the side of the hotel and
the other, as I remember, on King street. However, I did not ask the question per-
sonally, and I don't know what is intended.

By the counsel:
I don't object to the question, except that it is confusing, to my mind. I don't see

how the witness can understand it if it is confusing to us, who have watched the tetti-
mowf so closely. I don't object to it going in the record.

Q. Do you understand what is meant by that question ? The ques-
tion has been explained that you were being followed by two files of
soldiers, one on each side of the street, as I understand the explana-
tion, and both of these files were shooting toward you.-A. Yes, sir.

Q. Then would this volley endanger the lives of the men on the
other side of the street? If not, why not?-A. They could, because
they could go through houses and perhaps kill people.
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By the counsel: .
I object to the judge-advocate explaining the questions of the court. I am on rec.

ord ae stating the question was confusing to me, and I do not think it within the pro-
ince of the 3udge-idvocate to explain the question. The judge.advocate has made
one attempt, and I shall have to object.

By the judge-advocate:
I understood I was doing so by request of the court. I should certainly like tu be

relieved.

'T'he court then took a recess until 2 o'clock p. m., at which hour
the members of the court, the accused, his counsels, the witness, the
reporter, and the judge-advocates resumed their seats.

Q. At the alley and Thirteenth street did you notice any one appa-
rently in command of the mien?-A. One gave the alarms, I suppose;
perhaps it was in command. One word just said, you know, at that
moment.

Q. You testified that at the alley and Thirteenth street you heard
some one say as you passed there, "Give him hell." State if ,ou
can do so, whether the voice was that of a white man, negro, Mexican,
or otherwise.-A. Yes, sir; it was a coarse voice-sounded like a
negro man.

Q. During how many years has khaki been worn by the Browns-
ville police?-A. It is lately I think. a

Q. Why was it that you did not change the gait of your horse when
you realized'that you were about to be fired on opposite the alley-
A. Because the idea was to holler to the people of the Miller Hotel.

Q. When you passed the alley down Thirteenth street did you pass
between men that looked like soldiers, or were such men all on your
leftf-A. They were United States negro soldiers.

Q. (Question repeated.)-A. On both sides.
Q. To the best of your knowledge, is there an element in Browns-

ville hostile to you?--A. Hostile is fighting isn't it?
Q. Have you any enemies in Brownsville that you know of?-A.

No, sir; I am well liked by gentlemen, ladies, and children.

RECROSS-EXAMINATION.

QUESTION BY THE ACCUSED.

Q. Tell us the difference between a negro's voice and a white man's
voice.-A. Generally, a negro man has a very coarse voice and his
language and speaking- way they speak.

Q. Did you ever hear a white man witl a coarse voice?-A. But in
speaking it is different.

Q. Did you ever hear a white man speak with a coarse voice?-A.
Some they have a coarse voice, but not very coarse, as a negro.

Q. Then the only quality that distinguishes the negro's voice from
the white man's in your mind is coarseness t--A. Yes.

Q. Is it possible you might have been mistaken in the voice -A.
No air4. Is that the only thing made you determine it was a negro talk-
ing-the coarseness of the voice?-A. And the uniform they had.

Q. What is the distinguishing color of that uniform and that of the
pohice--A. They are ye low. But some of those men had, as I said,
blue flannel shirts and some had khaki shirts.
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Q. Those men that were all in khaki, could you tell any difference
between that khaki and the khaki the police wore?-A. No, sir no.

Q. This morning I understood you to say you could.A. by the
badge.

Q. Are the police and the soldiers the only people you ever saw in
Brownsville wearing Jkhaki?--A. And soldiers.

Q. Police and soldierq?-A. Yes, sir.
Q. You are positive you never saw anybody in Brownsville in

khaki except soldiers in the garrison and the police?-A. Yes, sir.
Q. Might there have been others in the town wearing khaki that

you did not see ?-A. No, sir.
isaIf they had been in khaki, you are bound to have seen them;

is that true-A. Yes, sir.

REEXAMINATION BY THE COURT.

Q. Did you ever notice a difference in the tone or accent of the
negro race, Mexican, and white people?-A. Yes, sir.

RECROSS-EXAMINATION,

QUZsTONS BY TUE ACCUSED.

Q. I would like the witness to give the differences to the court
between each ones he has known-lliustrate it, or in any manner he
sees fit-between the voices of the three peoples he has named-that
is, Mexicans, negroes, and white people.-A. The voice of each
nation?

Q. Explain to the court the differences, either by illustration or
description-any manner you see fit-between a negro's voice, a
Mexican's voice, and a white man's.-A. Generally, a Mexican, lie
has not got the strong lungs and their voice is lower; and the white
people, generally they have strong lungs and they speak, you know,
in a medium way of speaking, not loud enough, but loud- and the
ne ro, they have very coarse voices and flat way of speaking.
& .Is that aU--A. That's all.

Mr. F. E. STARCK, a witness for the prosecution, was duly sworn,
and testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY TH JUDOE-ADVOCATB.

Q. Please state your name, residence, and occu pation.-A. F. E.
Stark; my residence is Brownsville, Tex., and I am a mounted
inspector of customs.

Q, In the Federal eniployl-A. Yes, sir.
Q. Where do you live in Brownsville?-A. I live ot Washington

street, close to 'lhirteenth street.
Q. Can you show us your house on this map, which is a map of

Brownsville and Fort Brown? Go up there.-A. I will try, sir. I
don't unde stand this map. Here is Tirtc,'nth street. y

Q. Fort Brown is there to the righlt.-A. Y'es, sir; my house
should be right in here
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Q. Cn Thirteenth--A. On Washington street, right on Wash-
ington, and this is Thirteenth street and this is Washington street.
My house is right in here, sir. (Pointed midway between Thirteenth
and Twelfth, facing Washington.)

Q. As you walk down Washington street toward Fort Brown, is
your house on the left-hand side or the right-hand side?-A. The
left-hand side.

Q. Then can't you, with that in mind, point out your house on
that map?-A. I am beginning to understand the map now, sir.
That's my house right there, number 6; I got twisted around. That's
my house there.

Q. Where were you on the night of August 13, 19061--A. I was
home.

Q. In the house you pointed out on the map ?-A. Yes, sir.
Q. Were you there a one?-A. No, sir; I was there together with

my faelily-wife and children.
Q. How many children have you --A. I have six, sir.
Q. How long have you lived in this house?-A. Seven years-seven

or eight years.
Q. I would like to ask you if you know what that picture is?-A.

That's my house, sir, right there. (This photograph was submitted
in evidence; is hereto Appended and marked -. )

Q. Did anything unusual occur on the night of the 13th of August,
19003--A. Yes, sir.

Q. If so, please tell the court all that you heard or saw.-A. Well,
on the night of the 13th of August last, about midnight there was
some shots fired in town-sounded to us shooting was going oi
toward Miller Hotel-and woke us tip. A few moments after we
were awakened there was a volley fired right in front of my house-
right from Washington street. We were all in bed at the time; the
reason I know my house was shot into there was a large splinter about
6 or 8 inches long fell from the ceiling and struck the mosquito bar of
the bed I was in. MN wife and I jumped out of bed. I carried two
of the little children, and my wife and other children followed us. I
took them back through another room into the kitchen and made
then lie down on the floor behind a brick chimney-large brick ch.W3-
ney we have. I then ran back to our room, after leaving my family
there, and took my Winchester down from on top of the wardrobe,
ran to the window, and could not see anyone.

Q. Was there anything that would intervene to prevent, your
getting a full view of'Washington street toward the garrison ?-A." No,
sir.

Q. Were there any lights in \ our house at this time?-A. Yes,
sir; one in the children's bedroomii; I kept one therebalways.

Q. What portion of the house is this?---A. On the south side.
Q. If that window is shown in this photograph, please ziiark it

with a cross.
(Witness does so.)
Q. As you approach your house from the direction of Fort Brown

call you get a fill1 view of this window front the street before you get
clear there?-A. Yes, sir.

Q. There is nothing that cuts off a Ipoition of it?-. . A little por-
tion there; the lower portion there is a wall, about 5 feet high, a brick
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wall, that divides our lot from this Brownsville Transfer Company
lot; that wall is about 5 feet high.

4 Did ou notice particularly the sound of the reports of these
firearms which were discharged in your (irection?-A. I did, sir.

Q. Please state to the court anything particular you noticed.-A.
''hey sounded to me like a high-power rifle shooting-cracked likea whip.

Q. Ilave you ever owned a high-power rifle?-A. Yes, sir.
Q. Did these reports sound like that rifle you owned?-A. Yes, sir.
Q. What was this rifle you owned?-A. Winchester, model 1895.

Used that same rifle in the service for four years. Mr. Creager now
owns that rifle.

Q. By the service, you mean what service?-A. In the customs
service we are required to use a rifle.
Q. What character of ammunition does this rifle of yours use?-A.

It used to use the regular Government cartridge they used in the
Krag-Jdrgensen, regular 30-40.

Q. Did-you notice any odor of burning powder upon this occasion?-
A. No sir.

Q. After this shooting, you spoke of, through ycur house, were
there any shots fired?-A. Yes, sir; I heard other shots fired after
that.

Q. Other shots fired into your house?-A. No, sir; not into my
house.

Q. Wa-s all the firing into your house in the nature of a volley?-
A. Just a Liingle shot afterwards, just a moment afterwards, one single
shot, just like that (snapping fingers).

Q. "Where did that shot take efect?-A. That's the shot that went
in our bedroom-that is, my wife's bedroom--and went through the
walls of the house, struck the cornice on the wardrobe, then glanced
upward, ran along the ceiling of our room 6 or 8 inches, took an
upward course and went through an upstairs room floor, then made
its exit. in the rear of tle house through two more walls.

Q. Of what material is your house constructed?-A. Lumber,
frame building.

Q. Are the walls and ceilings of ordinary thickness?-A. Yes, sir.
Q. After this last single shot which you spoke of as ho,,ing been fired

into your house, what other shooting did you hear?-A. I heard shoot-
ing--sounded to me like toward the Miller Hotel, as near as I could
judge.

Q. For how long a period did all the shooting continue ?-A. Well,
the shooting-probably it was all over-from tie first I heard of it it
could not have been ignore than eight minutes, I reckon, probably
eight or ten minutes, as near as I can remember.

Q. Did you hear anyone or anything passing your house at about
this time, do you remember, either before or after?-A. Shortly after
the shooting; yes, sir.

Q. What was it, as far as you know?-A. Saw a man, afterwards
turned out to be a policeman.

Q. Mounted or upon foot?-A. Afoot.
Q. Did you examine tie interior or exterior of your house lupon the

following hty?- -A. Yes, sir; daylight; as soot as we could see the
next morning.
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Q. What did you discoverf-A. Found that 8 bullets had gone
through my house.

Q.Did you make any attempt, from the alignment of these shots,
to discover from what approximfiate point they were fired?-A. Yes,
sir.

Q. What did you discover?-A. That they were fired from almost
direct in front of the house, just from one side of that wall that divides
us from the livery stable.

Q. Had the filing apparently been done over the wall -- A. Yes, sir.
Q. These points of entrance and exit of the bullets, were they ap-

parently in the same horizontal line ?--A. Yes, sir. The bullet holes
are stil in the house.

Q. Is the point of exit on the same line as the point of entrance, or
are they higher or lowerl-A. A little bit higher-probably about a
foot higher at the exit from where-

Q. Was the point of exit higlier than the point of entrance? If so,
how much?-A. I mean the whole length of the house. It miglt not
be a foot; I say about a foot. I never measured them.

Q. How did there happen to be a light burning in your house on
that night--A. We always keep a night-lamp in the children's room;
do yet, to this day.

Q. Did you pick up any unusual objects the following morning ?-A.
Yes, sir.

Q. Please state what to the court.-A. In tl:e presence of Mayor
Fred Combe and the city marslial, in fact together, the mayor picked
up 3 or 5 empty hulls and I picked up 3 or 4.

Q. What do you mean by hullsl-A. Hulls are shells after the
cartridge has been fired.

QAt what point were these objects found?-A. Alnost in t):e
middle of Washington street, just below the livery stable fence.

Q. How close to your house'l-A. Well, fron'the middle of the
street to my house I guess it would be about 50 feet.

Q. What became of these objects you picked up?-A. Thie ones I
picked up I turned over to Mayor Fred Combe and kept one, and that
same day the Citizens' Commttee-I was on duty at the ferry-and
the Citizens' Committee selt after me and asked me for the cartridge
and I gave it to them; turned it over to Capt. William Kelly.

Q. Did you ever testify before the Citizens' Committee?-A. Yes,
sir; they asked me a few questions.

Q. Wereyou put under oath?-A. No, sir; just in an offhand man-
.±,r they asked me a few questions and I answered them.

Q. Any record made of your iinarks?-A. Yes, sir; I believee they
had a stenographer there.

Q. Did you find anything else except those emptyshells?--A. That's
alhl) found, s.m

Q. Deserl'be to the court their appearance.-A. Well, they were a
long shell. Close to the butt, end of it they have a little groove in there
to show they had been used in a cli. A's near as 1 can describe them
they looked something to me like the Mauser cartridge, only a little
bit larger.Q. These holes that were in your house, were they large holes or

small ones?-A. At the point of entrance they were very sunidl, but
where they came out they just tore the lumber all to pieces.
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Q. Did you ever fire this Winchester rifle of which you have spo-
ken?-A. Yes sir; on ma'ny occasions.

Q. How did these holes you saw in your house compare with the
holes that would be made 1'A- your Winchester?-A. About the same.

Q. What is the age of your" elest child ?-A. Thirteen years.
Q. And the younigest?-A. 'lhe youngest is a year and a half.
Q. Describe this shot or these shots that went through the chil-

dren's rooni.-A. Vell, they practically all went though the chil-
dren's room, except one, the one I described as having gone upstairs.
Five of them went up a little higher than the others-vent in on the
outside wall from 6 to 7 feet higlier, and cane out about 74 or 8 feet-
and two vent in the window, that window I just marked, and they
both made holes in the mosquito bar in which my two little girls were
asleep. One is 12 years and the other 10. One bullet hole is a
little higher than the other, probably 4 or 5 inches d,:erence in their
height; both took about the same Jirection. These two shots came
through the window I marked, went through the mosquito bar and
they only went through two walls, the other six shots went through
every wall in the house, from the front to the rear.

Q. About how far above the bed did these shots go?-A. About 15
or 18 inelhes, as near as I can remember; I have never measured.

Q. Who lives next door to you ?-A. Mr. Fred Tate.
Q. Are your houses in any respect similar?-A. No, sir; mine's a

larger house.
Q. What is Mr. Tate's employment?-A. He is a mounted inspector

of customs also.
Q. What is his first nanie?-A. Fred.
Q. What is your first nane?-A. Fred.
. Do you recognize what that is (handing witness photograph) -

es, sir.
Q. Tell the court, please.-A. The house to the right is my house,

the house to the left, is Mr. Fred Tate's house.

% Will you mark Mr. Fred Tate's house with a pencil?
(itness (oes so.)
By the counsel for accused:

We would like to know if this purports to represent the condition of the house at that
time.

By the judge-advocate:
It does not; it is merely to locate the position of the house.

By the counsel:
I think we shall have to object to it then, as it gives an erroneous impression of the

conditions existing at that time. I mention tlis as, at a glance, it shows it was taken
in the winter tinie and does not show the conditions existing at the time. It must be
limited to the conditions that exi-ted at the time.

By the judge-advocate:
The picture will be withdrawn and not introduced in evidence at this time.

S. Dot.. 402, 60-1, pt 2----11
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CROSS-EXAMINATION.

QUESTIONS BY TIE ACCUSED.

Q. How lonr, have you lived in Brownsville ?--A. I was born and
raised there, sir.

Q. Did you ever see anybody in khaki there except soldiers?-A.
Yes, sir.

Q. Who ?-A. City policemen.
Q. Anybody elso?--A. I might have; I don't remember.
Q. As a matter of fact. don't a good many people in Brownsville in

the summer time wear khaki clotlieso -A. No, sir.
Q. You are positive of thatl--A. Yes, sir; thel, may be a few of

them; it is not a custom though.
Q. I noticed you were very careful in your direct examination to

state that you were not under oath when examined by the Citizens'
Committee-A. Yes, sir.

. Do you mean tis to infer by that that you didn't tell the truth?-
A. o, sir; I told the truth.

Q. So what you said at that time before the Citizens' Committee
was the truth ?-A. Yes, sir.

Q. Your purpose was not to evade anything you said at that time-
A.No, sir; all statements I have made I try to make the same.

Q. What time did you say this was when this commenced, Mr.
Starck, when you were aroused ?--A. About 12 o'clock.
Q. Then you were mistaken when you said to the committee it was

half past 12?--A. I don't believe I said to the committee; if I did,
why-

Q. I don't wish to take any snap judgment, I submit to you what
purports to be a report of that, so you may read it.-A. (Witness
reads.) I said "about half past 12.' I won't say it was 12; I say
about; I would not say whether it was 12 or half past. The reason
I said 12 I heard it was about 12 o'clock. I was too busy to look at
the clock.

Q. You can readily understand, Mr. Starck, that time was import-
ant to us; we want to know of your own knowledge. Then you didn't
know what time it wos?-A. Nlo, sir; I did not look at the clock.

Q. You said at this same interview with the Citizens' Committee
you saw a man running down the street ?-A. Yes, sir.

Q. Will you tell the court just where you saw the man; how long
you saw him. and all about it?-A. It wvas right after the shooting;
he was coming down Washington street toward the post. That ,:.-as
probably ten minutes after the shooting, if I remember correctly--1ve
or ten nidnutes-soniething like that.

Q. After the shooting was over?-A. When I saw this man, yes, sir.
the shooting was all over.

Q. You had not seen anybody up to that, time?-A. No. sir.
Q. And you didn't see any man up to ten minutes after the whole

thing was over ?-A. No, sir.
Q. He had a rifle in his hand?-A. Yes, sir.
Q. What position did lie have the rifle in?-A. He was holding the

gun up something like that. (Position to shoot.) ie came frming
along.
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Q. Mr. Starck, I am free to confess I don't know whether I under-
stand you or not. You said he was coming toward the post; is that
what you mean to say-coming toward the post down Washington
streetO The captain will point out to you there on the map Washing-
ton street, and then I want you to tell the court just where this man
was. (Describes map to witness.)

Q. 'Those red letters are supposed to be the barracks.-A. I
understand.

Q. Your house is way over there. (Point it out, Captain.)-A.
Ys, sir.

Q. And there is Thirteenth street.-A. Yes, sir.
Q. And there is Miller Hotel down on the alley, you see?-A. Yes,

sir.
Q. Now, Fourteenth street is along there.-A. Yes, sir.
Q. And Fifteenth street, or the uing line, is along there.-A.

Yes, sir.
Q. Did you ever hear that street called the firing line?-A. Yes, sir.
Q. That's the general name for it?--A. That's the name; yes, sir.(I. Tell us where that man was when you saw him.-A. As near

asI can remember just where that T is in Washington.
Q. Which way was he goingl-A. I won't be positive about that,

but I think he was going the other way.
Q. That would be away from the barracks?-A. Yes, sir. I am

not ready to say whether he was coming toward the post or not;
I was so confused I don't remember, buti think lie was going from
the post.

Q. You were pretty well confused at that time?-A. Yes, sir;Iwas.
A,. Had you been confused ever since the firing commenced ?-

A. No, sir.
Q. When did you get confused--A. When I heard the bullets

hitting my house; I was lying in bed listening to the shots.
Q.F rom that time on you were confusel?-A. Yes, sir.
Q. How was this man dressed?-A. Had on a khaki uniform.
Q. Did you see him from that light? That light was shining ?-A.

Yes, sir. I
Q. That is an oil lampl-A. Yes, sir. The only thing is, that light

is on the wrong corner; that light should be on this other corner
(looking at the map).

Q. The i' lit is on what corner; the west corner--A. Yes, sir;
the same light is there yet.

Q. On the west corner?-A. Yes, sir.
Q. This is the west corner, isn't it?-A. Yes, sir; it is right or that

corner of Mfr. Bolack's residence. Mr. Bolack's house is right there;
all that is his property.

Q. Is it on the corner toward your houseI--A. No, sir; on the cor-
ner from my house.

Q. You mean across Washington street?-A. Yes, sir.
Q. Is it on your side of Thirteenth street or on the otherwise?-

A. On the other Bide.
Q. It is across Thirteenth street from you?-A. Yes, sir; right

thcre; the captain lies it right now. There's the lamp; it is the
same lamp there yet.
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Q. You are very sure about that?-A. Yes, sir; I am sure.
Q We don't vouch for that map, but it is supposed to be-

A.i am positive of it though, sir. That's what got me mixed up
when I saw that star there, but I have got it so I understand the map.
The lamp should be right where the rod is pointing now.

Q. Then it's really on the south corner?-A. When I say west I
mean coming up the street going to the post; it wothl be west, you
know, coming toward the post. The streets run almost north-

Q. As you go from the Miller Hotel to your house, going up Thir-
teenth street and then turning on Washhgton, do you leave that
light on your right, or left?-A. I will describe it to yoti myself. Ihere
is the Miller Hotel and here is the alley; there's Mr. Bolack s residence
and store (ljointing across the alley from Miller Iotel and on tile right-
hand side of Thirteenth street). This is Mr. Bolack's property also
(pointing to the vacant property on the north corner of the block
bounledbv Washington Thirteeth, the alley, and Thirteenth streets)
and the lamnp should b) right here (pointing at the south corner or on
the corner of Mr. Bolack's prol)erty on Thirteenth street and Wash-
ington).

Q. That's correct, is it--A. Yes, sir; that's correct; and across
from here is where Mr. Porter lives and here's the livery stable, and
there's where I live.

Q. You spoke of a Nfr. Turk's house?-A. Right hare (pointing di-
rectly across Washington street from his house).

Q. I think somewhere in some of your testimony you spoke of a
church, Mr. Starck. Will you locate that on the iial for the court?-
A. The church is about here (indicating on the eastern half of the
block bounded by Adams, Twelfth, Thirteenth, andi Jellerson streets).

Q. Does it face on Adams street?-A. No; on a cross street; the
church takes a whole block; after you pass Adams you come to another
alley and then starting from the alley it runs down to the next street,
called Jefferson street; it takes up a whole half block, the Catholic
church.

Q. That's the church you mentioned in your previous testimony?-
A. Yes, sir.

Q. The church fence come right to the alley? Is the church
between the alley and Jefferson?-A. Yes, sir; between the alley and
Jefferson.

Q. Now, Mr. Stark, the first shots, as I understand, which you
heard were at Miller Hotel, as you located it at the tine?-A. That
direction; yes, sir.

Q. Did you hear a bugle call that night ?-A. I did, sir.
Q. How long with respect to that time was it-I refer now to the

time you were aroused and heard those shots at or near the Miller
Hotel-how long after or before that was it until you heard the bugle
call?-A. I heard two bugle calls. I heard the first bugle call shortly
after I heard the first ghots, and my wife and I thought it was fire
down in the post; and then shortly after that was when the shots
were fired into our house and a few seconds after I got back to the
window from putting the children back, I heard the bugle call. I
heard a few shots still fired after the last bugle call. I was then at
the window; I had my gun and was at the window-not one you see
in the picture, but the one facing on Washington street. Threw
the window open there.
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Q. That's a dormer window on Washington street?-A. No. sir;
it don't project out; it is just a double window.

Q. How many shots did you hear altogether?-A. I can't tell you,
sir; I never counted them.

Q. You said before the Citizens' Coniiittee-how manny shots did
you lear before and after?-A. I believe I said about 150, 50, or 100,
something like that, but it was just all guesswork; I could not say
exactlv.

Q. I don't want to bind you down to the nuniber of shots; I want
your best recollection. I want you to tell the court, a-s consecu-
tively as you can, first, how many shots you heard first thing, as near
as you can recollect, and then what you heard next, and so on, so we
can gkt the sequence a.9 near as you can recollect it. I want, al)proxi-
matelY, your recollection.-A. I heard shots, then I heard a bugle
call, then I heard more shots, then I heard the shots in front of my
house-but it is all guess work; I can not tell you.

Q. How long would you say it was between the first shots Nau
heard and the bugle call, approximately?-A. It was just a few
moments when I heard the first call.

Q. You heard sone more shots ?-A. Yes, sir.
Q. About how long would that be after it i-A. It seemed to me

it could not have been over five minutes.
Q. Do you think there was as much an interval as five minutes

there before you heard shots, after the first bugle call ?-A. After we
heard the first shots I heard shooting all the time; no stop at. all.

Q. Practi..llv continuous?-A. Practically contimous; yes, sir.
Q. You thiuik there was live minutes between the first 1)ugle call

and the next one?-A. 'To the best of my recollection, about five
niinutes.

Q. How long did the shooting last after that second bugle call
vou heard sounded ?-A. Just a couple of moienlts afterwards.0 Q. Where was the shooting after the second bugle call you heard
Can you remember where that was?-A. It was somewhere in the
alley there, between Miller Hotel and Twelfth street, it sounded to me.Q. That would be, as I understand it, in front of your house,
alrnost.-A. Yes, sir: almost directly in front. of my hoi'se.

Q. And that lasted how long, that shooting in that alley and directly
in front of your housc?-A. Just a moment or two. It was all over
within a moment. or two.

Q. But the whole shooting lasted about eight or ten iuiniltes?-A.
To the best of my recollection, it hardly exceeded ten minutes; about
eight or ten intiutes. I could not, say exactly.

Q. But your best judgment; the first shooting was at the Miller
Hotel?-A. I could not see whether it was right at the Miller Hotel,
but toward the post.. I was in bed in the house. It sounded to me
right in that direction. I could not say exactly.

Q You didn't say at that time that you sawvanybodl that you
thought was a soldier, (lid you? Did you say in yourdirect examina-
tion that you saw anybody you thought was a soldier?-A. If I did
I don't remember having said it. I remember seeing this policeman,
and that's about all.

Q. That's the only man you saw, as a matter of fact?-A. Yes, sir.
Q. You didn't see anybody that was a soldier at all?-A. No, sir.
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Q. What kind of guns did the policeman have?-A. They don't
use any but pistols.

Q. Didn't you say that policeman had a gun-A. Yes, sir.
Q. Then he had armed iws;elf somewhere?-A. Yes, sir; as a

general thing they don't have anything but clubs and pistols.
Q. Do you know what kind of a gun he had that night?-A. No,

sir; I can t tell you.
Q. What did he have on besides the khaki uniforni?-A. Had a

great big badge on.
Q. What kind of a hat?-A. I could not tell you he had a hat on.
Q. You recognized him by the badgo?-A. Yes, sir; he had a

badge on.
Q. low close was he to you?-A. Right in the middle of the street,

run rirht, down the middle of the street.
Q. Twenty feet from you_?-A. A little further than that. The

street is 60 feet wide andl the sidewalk about 8, and about 5 feet
between the fence and the house; about 30 or :35 feet, something like
that, from where I was at the window. Briht light, you know,
they have two lights-two lanterns, the one I jointed out and one on
the other corner-and from the two lights you know you can see well.
Down on Twelfth street they lhave a lamp1 onl tie other corner also.

Were there any other lights in the block that you could see?-
A.o, sir.

Q. You didn't note then if there were?-A. I never went out in
the street, that night at all; I staved in the house; never went out in
the street until tie next morning just after dayliglt.

C%. In describing these bullets you said there was one went into the
Cat olic clhurch?-:-A. Yes, sir. "

Q. And you said that was the same one flint struck your house;
do you know that as a factt-A. I sail probably the .name one.

h? Well, I will read your evidence: -Q. \lNere did the other
bullet enter your house ?-A. The firing sounded to us like a volley
and then there was a single shot fired afterwards that struck tile
front. of our house and just took ofl the top of tile cornice of tle ward-
robe in our front room, in the room in which my wife and I sleep,
and then ran along the eviling alout 2 feet, teim 1r the wall paper,
then took an upwarl course, went through the ceiling, through the
floor in the room upstairs, a1l then went. through both walls, and
that bulet is the one that hit, the Catlolic clhurch and struck the
window where Father Smith's room is."-A . Yes, sir.

Q. You don't know whether tfat is the same bullet or not?-A.
That is a mistake; I should ive said prolml)ly the same bullett.
Father Smith was with me and we took the alignuient of tile holes
and they struck in about the same direction. I could not swear
that was the some bullet.

Q. In your testimony before Mr. Purdy, in speaking of the shoot-
ing, you made use of this expression: Tlhey hd to get on this side
of-tie wall."-A. Yes, sir.

Q. And as I understand it, that's the wall that runs alongsi(le of
your house?-A. Yes, sir.

Q. To the east or southeast, shall I say?-A. I can show you
exactly. (Takes photograph.) This only shows a picture of the
building. There is a long shed there, and there is a brick wall, 5 feet
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high, that comes from that building and butts up alongside the fence
here, and they had to shoot over two fences across that way.

Q. What did you mean when you said they had to go on tifs
side of the ixall? What did you mean ?-A. To shoot to the Iouse.

Q: No, I will read you: "There is a brick wall that separates our
house from the livery'stable, they had to go on this side of that wall
to fire into our house on account of the large barn. "-A. 'That is
the barn I amn speakiiig of.

Q. What, do you inean by speaking of going (in this side of the
wall? Do younmean the side towarI your house?-A. No, sir; I
meant they hid to go on the side-this front wall is higli, there is
a gate tlere and tie wall is higlh. awl this other wall is lower. They
had to go on this side of the wall, at the stable, to be able to shoot
over this other wall.

Q. So they had to go beyond the wall--A. No, sir; not entirely.
You see this fence over here is lower and this front fence of the
stable is higher and then cuts dowin to Ieet this, and they had to
go beyond tlis high fence.

Q. "Bevold the gate part ?-A. Yes, sir.
Q. ll w far down W aslington street woull that bring them from

the corner of Thirteenth street?-A. Tliere is two lots here, and
they are 50 feet lots, so that was 100 feet.
Q. Then the), must have gone down 100 feet on Wtishingloll avenue

from 'T'welfth stl'et?-A. Yes. 'flhat is. fr'on 'J'hihte'eith street
about 100 feet imore or less.

Q. Show us where you picked up those shells, will you?-A. Yes,
sir: right about. here'where that N is in Washingon; right in the
center of the street. (Second N in Waslhington.) in th

Q. How far from your house was that?--A. Those streets are 60
feet wide; Washington street is, and that window there is probably
over 18 feet from the feitee, and the sidewalk i- 8 fPet wide. and that
would be 60, 8, and 18.

Q. How were they lying--all in a bunch?-A. No, sir: they were
strewn along, to the bist. of my recollecion, to t lie distance of 5 or 4
steps, I believe; that's Ily testimony given before.
Q. You didn't find anything but hulls or shells?-A. That's all I

found.
Q. There were no clips?-A. No, sir: no clips.

Q How long after the first sound was it until you heard them
shoot into your house?-A. Just a few moments: probably three or
four minutes.

Q. Three or four minutes from the first. disturbance you heard until
they fired into your house?- -A. Yes, sir.

Q. I am a little hazy in my recollection about. this horseback
riling. I wish you would clear'that up for the court. With respect
to the time you were first aroused, when did you see this man on horse-
back?-A. I did not see him at all. I heard him go by. I did not
state I saw him. I stated I heard somebody go by horseback. I
did not see him at all.

Q. Tell us when that was with respect to the time you were
aroused.-A. It was right after we heard the first shots. and just a
few moments after this man went by horseback was when they fired
into our house.
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Q. How was'tho horse going? What would the sounds indicato?-A. A trot, sounded like.
Q. He was passing in front of your house ?-A. Yes,sir.Q. On Waslington street?-A. Yes, sir.Q. Which way was lie going?-A. Going toward hie post.Q You said something about the chief of police in your evidence

to Mr. Purdy; you didn't know whether that was the chief of Joliceor not, did youl-A. I stately in my evidence I thought It was hui.Q. Because you know afterwards lie went by?-A. Yes, sir.Q: That's the only reason ?-A. Yes, sir.Q.You dlon1t mean to g~ive the impression Oul knew anythingabout it-A. No, sir; that's the reason I saidl 1 tf lInh wshm
just heard somebody io bun horseback.

Q.osirt e reetbu ring walking in front of your house?

and 1 did not pay an attention.Q. llow long afterthe shots were in ilito ou ose did you he

themn scurtyi-jnig back toward fhjinteentli street ?-A. Riht haivi-diatel, afterwards; I had not got out of out' room yet. into the Chidren's roo,.Q. And how long after that was it you heard the man trot by?-.A.About five or six minutes.Q. And you didn't hiar any other horseback man, did yot?l 1A.No, sir.Q. How long have you been a neighbor of Mr. Fred Tate's?-A. Ithink lie has been in Brownsville about tell or eleven months; hemoved there when he came to Brownsville. lie moved into thathouse lie is living in now possibly ten or eleven months ago.Q. You have been pretty close friends?-A. Yes, sir; we are inti-
mate.

Q. Have you been in the same business all tie time ?-A. Yes, sir.Q. Ever talk to him about this matter:--A. Yes, sit'.Q. How often?-A. I don't know, I have talked with him severaltimes; could not say the exact number of times.Q. Is lie the man who is alleged to have used a revolver on one ofthe colored soldiers down there ? He told you about that, didn't he?-A. Yes, sir.Q. When, with respect. to the time that occurred?-A. 1 don'tremember exactly, but I think about the 8th of that month; I wont bepositive.
Q. Were you there when that occurred.-A. Yes, sir; I was inBrownsville.Q. What (late was it that that occurred?-A. I think the 8th, sir;I an not sure.Q. And he told you, according to your recollection, the same day?-A. Ile told me about the occurrence about, half an hour after it Lap-pened; met. him on the street and lie told me.Q. Ever discuss that with anybody else besides Mr. Tate?-A. Yes,air; I have.
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Q. I mean aside from these examinations before the cotn-:ittee
and before Mr. Purdy; have you dticus.led it with anybody else
besides these and Mr. '1ate?-A. Yes, sir.

Q. Tell us who.-A. I could not tell you exactly; I have discussed
it with so many people there at home; for instance, the collector of
custois .and the special deputy and other friends, but. I am not pre-
pared to tell you who I have spoken to; how many.

REDIRECT EXAMINATION.

QUESTIONS BY THE JLDOE-ADVOCATE.

Q. Where did you give your evidence before Mr. Purdy?--A. In
Mr. Louis Kowalski's ollice, in Brownsville.

Q. And welre is that bIuilding located with respect to the Leahy
Hotel, for instance?-A. Right adjoining.

Q. On what side?-A. On Elizabeth.
Q. So, when you said on this side of the wall, you meant on the

side toward the'Leahy Ilotel?--A. Yes, sit'.
Q. You say you recognized a badge on this policeman you saw

pass your house that. night?-A. Yes, sir; if I had not I would have
shot at him.

EXAMINATION BY TIlE COURT.

Q. Did you have any trouble with the colored troops at Browns-
ville just prior to Augu'ist 13 last ? If so, what was it-A. No, sir;
never had any trouble with them at any tine.

Q. Do yoi know of any cause or reason why your house should
have been fired into that nigr;? If so, describe ii.-A. None what-
ever, sir. I can't understand why my house was fired into, unless it
was mistaken for Mr. Tate's. That's the only reason I can see.

Q. Did you ever see Winchester ammunition with the same kind
of cartridge shell as you picked up in Washington street on August
14?--A. Never, sir.

Q. )id this man you saw running lpast your house wear leggins or
resemble a soldier in unifoun-.i No. sir; he had no leggins on;
he had on a khaki uniform but Ij) L%0giI.

l ECJIO5t;-E X AM I X AI')N'.

QUESTIONS BY THE[| AC'C( SMD

Q. Haven't you seen soldiers in khaki uniform without leggins?--
A. cs, sir; I have.

REEX.AM I NATION BY Tilt: COURT.

Q. Do you know any reason for men firing into Mr. Tate's house?-
A. I don't think-there were no shots fired into Mr. Tate's house.

Q. (Same question repeated.)
A. Well, uinle,. it, was because he H-ocked the soldier down for

rubbing up against, Mrs. Tate. That's i he only reason I should-
Q. Jo Voi know what, gun the shells you pIcked up would fit?-

A. Springfield rifle and this new rille the Governent uses.

165Frga. 11, 190'. 1
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REOROSS-EXAMINATION.

QUESTIONS BY TIIl ACCUSED.

Q. Do you know of your own knowledge about a soldier touching
Mrs. Tate?-A. No, sir; only from hearsay.

Q. 'len what you said about a soldier touching any lady there
was all hearsay?-- A. Yes, sir; all hearsay.

Q. hiow do y'ou know the shells you picked up fit ,he Springfield
rili?-A. Because they" look like the ones I have seen-seen soldiers
put them in a Spring-ield rifle down in the quartermaster's corral at
Fort Brown.

Q. Bazt you never tried them in a rifle?-A. Yes, sir.
Q. The same shells you picked up?-A. No, sir.

. You did not pcr.onaliv try these shells iin tile Springfield rifle?-
A. "I'o, sir; not those 1 picked'up in the street.

Q. And you didn't see them tried ?-A. No, sir.
Q. 'Then you don't know whether tlese particular shells were

for-A. No,sir.
Q. Yes. All coons look alike to me.-A. They do to me, too.

Rn EXA.%INATIO. BY TilE COURT.

Q0 Do you know of any other gun these shells would fit?-A. No,
sir; Ido not.

There being' a motion before tie court, for adjournment at this time,
the accused, h'is counsels, the reporter, and the judge-advocates then
withdrew, and the court was closed, and, on li'nig opened, the presi-
(lent announced, in their presence, as follows: 1 ant instructed to
announce the decision of the court that you will proceed with the
trial.

Dr. FREDERICK J. COMBEw, mayor of Brownsville, a witness for the
prosecution, was duly sworn, anl testified as follows:

The judge-advocate lere stated as follows:
Unless there is objcetion on the I art of the coatl, the exaniiwiilI in of IIis witnesi will

be conducted by the asistant.
To which the president replied:
if there.is no objevtion, the ai-fiant cotiwel % ill proceed with the direct examina.

tion.
DIRECT EXAMINATION,

QUF.ETION8 IY ASSISTANT JUDGE-AI)VOCATE.

Q. What is your name ?-A. Frederick J. Combo.
Q Your residence ?-A. Brownsville, 'ex.
Q. Occupation ?-A. Physician and sur,,Con.
Q. What official position do you hold in Brownsville, if any?-A.

layor of the city.
Q. h1ow long have you been mayor of the city of Brownsville?-A.

Since April, 1905.
Q. Continuously to'the present tine?-A. Yes, sir.
Q. Where were vou on to 131 I day of August, 1900 ?-A. I was in

Brownsville, the town of Brownsville.
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Q. Do you know a man by the name of Evans, who was living in
Brownsvdle at that time?- -A. Yes, sir.

Q. What was his business or occupation, do you know? If so,
state.--A. Ile was a State quartuitine officer.

Q. lie was living in Brownsville?-A. Yes, sir.
Q. Do you know where his residence was-in what part of the city

of Brownsville-on that date?-A. Yes, sir.Q. Stato.-A. It was in the eastern part-I don't remember the
name of the street-in the old Leahy House.

Q. How far from the Fort Brown Reservation, more or less-
A. From the wire fence to the house in which Mr. Evans lived is
about 70 yards.

Q. Is this wire fence a fence along the line of the reservation,
between that and town?-A. Yes, sir.

R. A continuation, is it not, practically, of that brick wall that
beg ins at the river and runs along ?-A. Yes, sir.

. Do you remember when "the battalion of the Twenty-fifth
Infantry, under command of Maj. Charles W. Penrose. reached Fort
Brown and took station there--A. The 28th day of July.

Q. What year?-A. 1900.
Q. Were you at that time employed in any capacity in Fot

Brown?-A Yes, sir; I was acting post surgeon.
Q. I refer to the date of the arrival of the command of the Twenty-

fifth. ---A. Yes sir.
Q. And you J continued until when ?-A. Until the post was aban-

doned.
Q. When was that, do you remember? If so, state, more or less,

the date.-A. I can not give the exact (late. About two weeks after
ti battalion left Prownsville.

Q. After which battalion left Brownsville?-A. After the battalion
of the Twentv-fifth Jnfantvy. There was a detachment (f the
Twenty-sixth tlhere, and I continued while they were there.

Q. In olhr words, until the post was abandoned, early in the
spring?--A. Yes; I don't remnentber the exact date.

Q. Did this man Evans come to you, or approach you as mayor
of the city, on tile 13th of Augtust,, last year, for any purpose?--A.
Yes, sir; on the 13th day.

Q. About what time 'of day, more or less?--A. In the afternoon
abot-I don't remnembier the exact hour, it must have been about
3 or 4 o'clock. I ain not, positive.

(I. Along in the afternoon?-A. Yes.
Q. You had a conversation, you anl lie? --A. Yes, sir.
Q. Was the accuse(l, Major Penrose, I)reNsnt at that conversa-

tion ?-A. The first conversation, no, sir; it was in my office.
11y tile judge-advocate:

I lake it that under the rule that the aeniIf.I not Iwi !u, pruivnt, the conversation
bi-tween Evans and Ictor Combe would ot lw etdmifiDleh. Amn I corrct?

By the counsel:
We m, iiderstand it.
By the judge-advocate:
I don't want to bring in t..stiriony that is not co:nprtent.

Q. Major Penrose wus not tiero?-A. No, sir.
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Q. You will not sfate that conversation, but, simply the effect.
What didi you do, you and Mr. Evans, after you had liad this conver-
sation, in pursuance of that conver.-ation?-A. Mr. Evans left me
and came back, and then we went to the post.

Q. Where did you go in the post?-A. We went to the administra-
tion building.

Q. Were you looking for anyone?-A. We were looking for Major
Penrose.

Q. Do you recognize the accused here on trial as the same MajorPemrose--A. I do.
Q. lor whom you and Mr. Evains were looking on that day?-A.

Yes, sir.
Q. Did you find lhini?--A. Yes, sit.
Q. Wl' re?-A. On the walk between the hospital and the com-

flanding ofllicer's quarters.
Q. In Fort Brovn ?-A. In Fort Brown.
Q. About what tinie n! the dIv was that, according to your best

recollection?-A. Between 5 and 5.30, I tIink.
Q. In the afternoon?-A. Yes, sir.
q Was there any conversation between you and Mr. Evans with

Major Penrose, or between Major Penrose and Mr. Evans in your
presence?-A. Yes, sir.

Q. Go on and (rive that conve.-ation or those voiove.-ations, o
best you recollet(.---A. I first shook hinnds with Major Penrose anid
then 'introduced Mr. Evans, and Mr. Evans lnd a conversation with
the Major before I addressed him.

Q.TThat was in your presence and Jiearing?-A. Yes, sir.
Q. Go on; state what it. was.-A. As near as I can remeniher,

Mr. Evans, who was quite excited, told Major Penrose what had tz.ken
place at, his house.

Q. State what he told him, Doeor.-A. lie told him that ids wife
had been assaulted by a negro soldier in the yard in re~ar of her resi-
dence; that the moan )tad takeit hold of her lv the hair and thrown
her to the ground, and that she had screanie'd ald fainted. Major
Penrose asked him how he knew, or his wife knew, it was a negro
soldier, and he said that his wife had said that he was dresed in khaki
and that he was black; that lie was a negro. Mr. iE.vans was very
much wrought up, and Major Penrose showed feelimu. lie was ouit-
raged at hearing such a story and at first hardly believed it; said lie
could not believe that a maii of his command would do such a thing;
and Mr. Evans still insisted. I van not go more i nto detail; they
talked for several minutes, and then I said to Major Penrose, after
Mr. Evans had gotten through, I said, as near as I ca, remember,
"Major Penrose, tiis is a terrible thing; the people in town are very
much excited and, 'ill not be saf"-l am not positive now whether
I used the exprf . , "it will not e safe," or " will not respond for
the lives of votuc ,u if they go into town," but I used one or the other.
Major Pem'ise, 41- f said afew moments ago, showed feeling; said ie
was very, very sorry this had occurred, andl that lie would immediately
take steps to keep'his men from going into town-that lie would issue
an order at once. The Major and I steJpped to one side and had a
short conversation. At t 1is moment lcan not remember what

assed (during that. conversation, ilt tile Major ag(,ainl repeated to m1e,
e said, "Major Comnbe, I regret this very, very miich indeed, and I

16 8 ( P-r R:. !I, 1907,
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shall immediately issue an order to keep my men out of town." He
then walked tow ard the guardhouse; we said good-by, parted, and
returned to town.

Did you say he walked toward the guardhouse, or we?-A. He,
Ma i Penrose.4. You and Mr. Evans returned to town?-A. Yes, sir.

IQ. I)id you see Major Penrose again tlat evening before night?-A.
I dlon' think so.

Q. Where were you on the night of that day, August 13-that is,
after the utisial Ieltinie?-A. I was at my residence, at the corner
of Ninth and Elizabeth streets.

Q. J)id you hear or were you awakened by anything unusual on
that night't If so, state wlat.-A. I was awakened by wMt 1 felt
to be four or five pistol shots, immediately followed by not exactly a
volley, but irregular rille firing. This woke me. I grot out of bed
iint'(iatelv, put on imy clothes, ran into a room where I keep my
shooting thiings, picked up a pistol, came back on the back porch
where 1 was sleeping, and called to my brother upstairs, Dr. Ioseph K.
Comnbe, and said, "Joe, I am going to find out what that firing is," or
"to stop that firing." I am not sure which expression I used, but one
or the other. I started and went out the side door of iny residence,
which ives on Ninth street, and when 1 got to tie corner to turn
down Elizabeth

Q. By down, I)oetor?-A. I mean toward the garrison, down-
town. Mv brother reach hed my side and we ran down the street to-
gether, oii the sane side of the street

Q. That, is, right, liaud going toward the post ?-A. Yes, sir. We
parted, andl 1 was walking very- fast when we got in front of the post-oilice -

Q Were is that ?-A. The corner of Tenth anti Elizaheth.
(. On time saine side.i-A. ()n the left-hand side. And lie con-

tinued on the right side of time street, and I was in tie liddlo
of the street, going it a trot; and when we got a little ways down the
street lie called to mic and says " Fred, hug the wall; they are still
firing down the street," or .''tooting down th, street." qhat's the
remark lie imnde. I then ran in to the sidlewalk and ran along the
sidewalk downtown.

Q. I)id you run on the same side of the street Joe was on or on the
opposite side f-A. On time opposite side.

Q. WV'hereabout were you wien ior brother Joe called out to you
as you testified -A. l glit there'near the corner, just after we'left
the corner of Tenth ani Elizab;tli streets.

Q.You adopted his suggestion, did you ?--A. I did.
Q. Did yoi hear anything corroborative of his warning?-A. Yes,

sir.
Q. What did you hear?-A. I heard the whizzing of the bulletshigh u!j).
Q. lrom what direction were they coning, evidently, from thi

soundl?-A. Coming from a southerly direction.
Q. Are y-ou sure they were bullets that were whizzing by you over

your head'-A. Not by me; they were high in the air.
Q. Are you sure thier were the whiz of bullets?-A. Yes, sir.
Q. Could you hear at that time the report?-A. Yes, sir; firing

had not ceased.
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Q. From what direction did the reports come, with regard to the
post?-A. From a southerly direction; in the direction of the post.

Q. From the post?--A. Sot from the post; in the direction of the
post.

Q.tA general direction?-A. Yes, sir.
Well, continu.-A. When I got, opposite First National Bank,

that is on the corner of Eloventh and 1l, izal)eth--
Q. Right-hand side going toward the p0it, or left-hand side ?-A.

Loft-hand side going toward the post.. I gave the signal for a police-
man, which is tree sharp raps on an iron post. Tle lani) posts are
iron, and the policemen have a signal, three sharp raps with their
club on the post give a rilling sound. I used mv revolver for that
purpose, but the metal striking against metal did not give the sound
I desired, and I ran down the street and found a brick and gave the
signal on the )ost opposite the gallery whi(i supports the (elia-

Q. Celv'ia luilling is?-A. ()n l'izahti, lwtween lElevelnth and
Twelfth, in the middle of the l)hoek.

Q. Are those uprights that support that veran(da of iron or wood ?-
A. Of iron.

Q. You rapped that?-A. Yes, sir; and then kept on down the
street., and wien I got opposite-just, past Pttegnat. plharman, just
a little further down the street in the same llock-a policeman or
some one caile around the corner--

Q. Around what corner?-A. Around the corner of Twelfth street,
from the direction of Washington street., into Ilizabllh.

Q. That is, uiet you ?-A. Coming toward ine. on a run; and I had
my pistol in my hand and covered the nman, hollering at him. halting
him. At the same inlie 1y brother did the same thing on the other
side of the street. This ran evidently saw the gleam of my pistol-
there was a lamp on the corner-aid halted and said:" "Its me,
Genaro." I then recognized him as one of the Mexican policenien.

Q. Genaro what?-A. Padron.
q. Was this wan arned or not?-A. Yes, sir; they are all armed.

I (lid not see his weapon, but they are always armed'.
Q. You recognized him as one of the l)olicenen ?-A. Immedliately.

He said to me: "Mr. Mayor, don't go any further, you will be shot," or
something to that effect. That's what I thomgit he said. I said,
"Come on," and went on down the street.

Q. Continued on down Elizabeth?-A. lie followed me; yes, sir.
When we got exactly opposite the Merchants' National Bank-

Q. Where is thatf?-A. On the corner of Twelfth and Elizabeth.
Q. Left-hand side going down?-A. Left-hand side going down.

There is a street li ghit right there-I saw a dark spot on the ground, the
smooth mesquite lock-the pavenvint is mesquite-block pavement-
and I stooped down and put my hand into it anti walked over to the
lamp, and I detected it was blood, andi turned to my brother, Dr.
Joe Combe, and said, "Joe, this is blood; follow this trail and find out
who has been hurt." I then went on (town the street, and when I got
opposite CrLxell's saloon

Q. Locate that for us.-A. It is in the middle of the block.
Q. On what street?-A. On Elizabeth street, between Twelfth and

Thirteenth.
Q. On which side going toward the post?-A. On the right-hand

S.do, almost in the middle of the block.
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Q. Well, go on.-A. I saw a man by the name of Jose Tamayo, who
sometimes acts as a special policeman, with a Winchester rifle in his
hand-I found it to be a Winchester rifle when I examined it--and he
was just coming oit of the saloon. I grabbed the rifle from him and
said, "what are you doing here with this rifle?" Ile said, "I have
just come out of the saloon with it." I took it away from him and
gave it to some one in the saloon. A few minutes afterwards the
chief of police came up, and I asked him where his policemen were.
ie said, "They are on their beats and will soon be in." I walked on

down the street-
Q. By down, you mean continued toward the post?-A. Toward

the garrison. I saw something white lying across the sidewalk; I
walked up to it and saw it was a dead honse-recognized it at once as
the h orse of the lieutenant of police-

Q. Doininguez?-A. Yes.
Q. Did you know the horse ?-A. Yes.
Q. Where did you find that horse?-A. Lying across the side-

walk in front of Wi'eford's office.
Q. Where is Wreford's office; locate it?-A. On the corner of

Thirteenth and Elizabeth streets, on the right hand side, diagonally
across from Miller Hotel.

Q. How near to the corner of Elizabeth and Thirteenth streets, in
front of Wreford's office, was this white horse of the lieutenant of
police lying when you discovered it ?-A. About 18 or 20 feet from
the corner of the house.

Q. There is a lamp right there at that corner, is there not, a street
lamp ?-A. Yes, sir.

Q. That street lamp is right at the corner?--A. Right at the
corner.

Q. How far from the street lamp was this horse lying, more or
less?-A. A little more than 20 feet.

Q. Twenty feet which way, up the street or inside the pavementl-
A. Up the street'in the direction from which I was coming.

Q. What did you do then? That horse was dead or not?-A. Yes,
sir.

Q. Go on.-A. I walked under the lamp-post and looked up and
down 'Thirteenth street.; then walked diagonally across the street to
Miller lotel; tie front of it was brightly lit up.

Q. How was that front of Miller Hotel lighted?--A. By an acety-
lene jet in the courtyard and by a light in the office.

Q. Doctor, how long have you lived in Brownsville?-A. All mylife, with the exception of my college days and my service in the Ary.
Q. Are you familiar with the general locale of Brownsville and the

streets and buildings there, especially public buildings?-A. Yes, sir.
Q. (Hands witness a photograph.)
A. That's the front of Miller Hotel, on the corner of Thirteenth

anl Elizabeth.
Q. What street does that gallery face-A. Elizabeth street.
Q. And this with the two doors downstairs, what street is that?-

A. Thirteenth street..
Q. Come up here and mark on this where those lights were. You

say there were two lights at Miller Hotel; were any outside the
building?-A. One of them just within that door. '(Marks. X on
picture.)
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Q. Iow far inside of that, door?-A. To the right of the entrance a
few feet.

Q. Does the light shine out ?-A. Yes, sir.
. 'Thrown out from tlat jet ?-A. Yes, sir.
. Where is the other one; you said there was another acetylene

jet?-A. I don't know whether it is acetylene or a lamp; there was
a light in there in tlat office.

Q. 'The min office -- A. Yes.
Q. low for from that door?-A. I don't know.
Q. Was the light front that jet or lamp thrown out into lizabeth

street tj-A. Yes, sir.9. To what ext(lit .Iow far out would those two lights extend?-
A. T hose two lights-with tile street-corner light-made the corner
very bright.

Q. You meant by the corner the corner' at the junetion of Elizabeth
and Thirteenth ?-A. Yes, sir.

(Photograph submitted in evidence and hereto appended and
marked .)

Q. Well, proceed. You went from there to the Miller Hotel, you
say ?-A. Yes, sir. I walked into that door that opens into the
courtyard and called out, ")oes anybody know anything about this
firing?" No one answered me, but some one came ilownstais in his
pajamas, ran by mne-I don't know who it was-from upstairs. I
then turned around and walked tip Elizabeth street in the direction
from which I had come. When I got opposite the Ruby Saloon

Q. Where is that ?-A. Almost directly opposite Crixl's saloon on
Elizabeth street-on the left-hand side' of .the street, as you come
down toward the post.

Q. Go on.-A. 1 came on back down, and there I met the chief of
police and all of the policemen that had been called in from their
beats, and quite a number of citizens armed with shotguns, pistols,
and rifles, and such weapons as they could get together.

Q. How many policemnen were tfiere with the chief of police?-A.
All but. three.

Q. How many were there?-A. I asked Mr. Connor, "Are all your
men accounted'for?" lie said, "All but three." I asked him 'who
were they; he said the lieutenant, and two others.

Q. The' lieutenant, you mean Dominguez?-A. Yes, sir. At that
time we thought those two policemen had also been shot.

Q. Go on.--A. The people were. quite excited, and they adlres-sed
me especially to lead them down to the post. I looked "around and
found a box' and got up on it and addressed them, and told them
that I had been a soldier-

Q. Why did they want to go down there?-A. They were incensed-
mad. 

Q. At what?-A. Because they said the colored troops had fired
on the town.

QGive us the substance of what you told them, Doctor.-A. I
told them I had been a soldier, and it would be a great mistake to go
down against those men: that they were armed with the best weapons
in the world; that they were good soldiers themselves; that. I had
served with them, nd *that an awful slaughter would be, comittee
if we did go down there. I appealed to them, first as their friend.
to go home. I then told them, as mayor of the city, that I ordered
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them to go home; if they did not go I would take means to arrest
them, an(d I appealed to the prominent citizens who were there to
help me in getting these people home. We succeeded in getting them
all away, except such officers and men as I requested to stay with
me, and the police force.

Q. Kept only your officers and sufficient force to maintain quiet
and peace?-A. Yes, sir.

Q. All tight.-A. I wanted to go down to the post at once alone,
and the citizens there requested me not to do it; that inasmuch as
the soldiers were probably very much excited it would be dangerous
for me to do it. I then said to my brother, Dr. Joseph Combe, "Go
to central and see if you can get Major Penrose, I want to speak to
him." lie started around the corner, went up the street to the
corner--

Q. You did not go with hini-A. No.
IQ le left in the direction of central?-A. Yes.

Q. l)id he return?-A. No, sir; he met Captain Lyon and halted
hilm.

Q. Did he return from the direction of central?-A. Yes, sir; with
('a )tain Lyon, and I thought a company of men.

L . What were they?,-A. Ils troops-his soldiers. I met Captain
Lyon and shook hands, and just about the thne we met, on the flank
of the coipi any and to the rear some one said, "Captain, those men
have guns.' And I saw them break from the rear rank and I rushed
back and said, "Let those men alone, they are officers," or "those
men are officers." Captain Lyon accompanied me-we ran down
the flank of the company, and he ordered his men back, and had to
repeat the order-

Q. How often did Captain Lyon have to repeat that. order before
those men went back in rank?-A. lie only repeated it once before
they went. back.

Q. Ile gave the order and repeated it?-A. Yes.
Q. It. was a second order, then, before they obeyed?-A. They

were a little surly in falling back into their places.
Q. You noticed that at the tine?-A. Yes, sir.
9. Go on.-A. I said to Captain Lyon, "I want to speak with

Major Penrose at once." lie said, "Very well;" lie said, "Come
right into the post, with me." My brother and myself placed our-
selves at, the head of the column and marched to the post.

Q. With Captain Lyon andl his company?-A. Yes, sir.
Q. His men of the troops, were they ihite or colored?--A. Col-

ored troops.
Q. Of tile Twenty-fifth Infantry?-A. Yes; one company of that

battalion stationed there.
Q. Go on. You went to the post?-A. I walked in the post and
a jot Penrose was just within the sally port.
Q. Just look at, that picture. What does that represent?-A.

That's the garrison gate that gives on Elizabeth street.
Q. What is the other?-A. A small gate to the right as you coins

out of the post.
Q. Which do you refer to as the sally port, the larger gate?-A.

Yes, sir.
Q Just put an X there.
(Witness does so.)

S. Doe. 402., 0) -a,, pt 2-J 2
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(Photograph submitted in evidence, hereto appended, and marked

The court then took a recess until 4.45 o'clock p. m., at which hour
the members of the court the accused, his counsels, the reporter, the
witness, and the judge-advocates resumed their seats.

Q. You say you saw Major Penrose just insi,le tlat sally port you
have indicated opens into Elizabeth street?-A. Yes, sir.

Q. Proceed.-A. I shook hands with Major Penrose, and I said,
"Major, your men have shot up the town; live killed one citizen,
badly wounded the lieutenant of police, killed his hoise, and shot into
quite a number of houses." Major Penrose said, "Doctor Combe, I
can't believe that; it has been reported to me that the citizens have
fired on the post." I said, "No, sir; it is not so." There were two
or three officers neai' by, and we got into general conversation. WVhat
we said I do not rem mber, but Major Penrose and I stepped aside
and we talked over the matter. We were there a few minutes-quite
a little while-when Captain Macklin came up and reported to the
commanding officer. Major Penrose said, "Mv God, Caplain Mack-
fin, where have you been'?" Cr.ptain Macklin&said, "1 have been in
my quarters asleep-in my quarters." Major Penrose said, "I have
sent two men to look for you." Captain Macklin repeated where lie
had been, and then Major Penrose said, "Captain Macklin, you will
take command of your company; it is along the wall," anA Captain
Macklin saluted the commanding officer and walked away. re-
mained there--

Q. Just a second. About what time was it, more or les, when
Captain Macklin walked up and reported to the cominianding officer?-
A. About 1 o'clock, perhaps a little after.

Q. Go on.-A. I remained a short while longer, talking with the
officers, anl finally turned to Major Penrose and said "Major,
there's a great. deal of excitement. in town; don't, allow any of your
officers or our mnen to go into the town." Major Penrose said to
nie, "Doctor you may rst assured that I shall allow no one to enter
the town without consulting you, and I shall allow no ono to enter
the post but yourself; you Iay come in at any hour. I shall so
instruct the-" Whetfier lhe said the officer of the ay or thle
sentries I don't remeiner. Mv brother and I then said good night
to the officers and walked out the main gte down the street. Wicn
I got oppositeMiller Hotel some one ran tip totme and said: "There's
a man dead in Ruby Saloon. 'he city physician can't be found, and
you are wanted to examine the body:" went op down the street
and nmt Mr. V. Gaito-

Q. Who is lie?-A. Justiceo of the peace.
Q. He is ox officio coroner in Texas?-A. Yes, sir.
Q. Where did -you find the coroncr?-A. i, front of the Ruby

Saloon. We walked in tocrether Mith some other citizens; I don't
remember who they were; lack to tho courtyard, and there I found
the body of one Frank Natus lvincy in the courtyard.

Q. You knew this man as IVranc Natus. in life'-A. Yes, sir.
Q. All right.-A. I then made an examination. I stripped the

man and found that lie was shot through the body-clean through
the body, as near as I can remember, between the seVenth and eighth
rib, I blieve-through the body
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Q. From side to side or from front to back, or how?--A. From
side to side.

. Describe the appearance of the wound.-A. The man was dead.
e ad two bullet. wounds, as I have stated before, evidently inflicted

by a high-power rille.
Q. Why do you say that ?-A. Because both orifices were very

small-so small that I hardly knew which was the orifice of entrance
and which the orifice of exit. If I remember right, the left orifice,
which I supposed to be the orifice of exit, was a Fittle larger-a very
little laror-than the orifico of entrance.

Q. Tihe orifice of entrance would be on which side?-A. On the
right side, if I am correct. I doubt whether one who knew nothing
of gunshiot wounds would know which was the orifice of entrance and
which of exit.

Q. The man was dead?-A. Yes.
Q. Look at this photo, please (handing witness a picture).--A.

Ys , sir.
Q. What is that? State to the court.-A. That is the rear entrance

to the Ruby Saloon.
Q. Opening from where ?-A. That's the alley between which runs

the length of the town, between Washington and Elizabeth streets.
Q. In the rear of the Ruby Saloon?-A. Yes, sir.
Q. Look through that door. )o you recognize that open space?--

A.i lint's the courtyard.
Q. What courtyard?-A. Of the Ruby Saloon.
Q. Could you locate, more or les, on there where the body of

Frank Natus, the deceased, was lying when you found it?-A. More
or less, where that cross is.

(This photograph introduced in evidence, hereto appended, and
marked -. )

Q. Where did you. go from there, Doctor?-A. I then left the
saloon and walked out into the street; sent for the chief of police;
ordered all the saloons closed, and ordered everybody off the streets
except the police officers and such special officers as I had appointed
to assist me in keeping peace. I ordered Mr. Conner the chief of
police-I told him I woud personally take charge of the police that
night and told him to so locate ds men as lie saw fit, and that I
would inspect them later. I then went with my brother, Dr. Joe
Combe, to assist him in applying a temporary dressing to the arm of
the lieutenant of police.

Q. Where did you find him -- A. In Putegnat's pharmacy.
Q. The place you already testified to?-A. Yes, sir.
Q. All right.-A. We put on a temporary dressing-the man was

very weak-:we improvised a litter and took him to his house.
Q.Did you see the wound at the pharmacy -- A. Yes, sir; I did

not examine it carefully.
Q. What part of tho body was it inl?-A. His wrist. Just above

his wrist a:d hand a few inches was shattered.
Q. Could you tell about where the point of entrance of that wound

was, more or lessZ-A. I did not examine the wound because there
had been an improvised tourniquet applied to check the hemorrhage.

Q. That had been already done?-A. Yes, sir.
Q. The right or the left arm or wrist ?-A. The right arm. Through
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this thin gauze bandage which is used you could see the ends of his
fingers shattered, drooping; the pullified flesh we examined.

0. He was then taken homo-A. lie was then taken homo. I
returned downtown. I meant to the scene of the firing.

Q. All right; go on.-A. Oh, I had asked the lieutenant of police
where lie was siot--from what point--and he told me from the
corner-

Q. Was tile defendant present when you hrfd this conversation
within Dominguez?-A. No, sir.

Q. It would not be competent evidence then, Doctor.-A. I
walked on downtown and around the corner of Miller Hotel to the
alley.

Q. You went down Ellizabeth and turned ?-A. I went down Eliza-
beth to the corner of the Miller Ilotel to see that my orders had been
carried out about not allowing people to walk aronjnd the streets.

Q. And you turned into what strcet?-A. Into Thirteenth street,
down toward the alley where I was told the firing was.

Q. On which side, king's or- A. Miller side. When I came to
the sidewalk cross to tie alie I stepped on something that gave a
metallic sound! and cruinclutf under my feet. I stooped down and
picked tlp-I don't renenber how many, but two or three shells.

Q. Empty shells or ball cartridges? --A. These were empty. I
felt arolid'agwain and I eventually found one ball cartridge, a clip,
wilicll in all iadh up) six or (eiglt empty shells, tie clip, aTl this ball
cartridge. I walked back; there wa. not much light there. I
walked back to the hotel, around to the hotel and the courtyard
light, exained tn, and saw that they were what I have just statd-
several empty shills, one clip, al thls hall cartridge.

Q. Was tile clip empty or any ball cartridge in it? That. particular
clip that you found?-A. I (lonit remember.

Q. J)escribe these shells and ball cartridge, and tell what they
were, if you know.-A. h'ley were the shells and clip anti ball cart-
ridge wiich is used in the 'Springfield rifle, I am told; I am not
familiar with the arm, but I am told it was the ammunition that was
used in the Springfield rifle.

Q. You are familiar with ammunition used in Winchester rifles?-
A.Y es, sir.

Q. You are familiar with the ammunition used by the United
States Army when they used the Krag-Jfrgensen rifle?-A. Yes, sir.

Q. allow 'long were you in tfe service yourself, the Army?-A.
'Very nearly five years.

Q. What rifle was used then, what arm, by the United States
infantrv-A. When I first went in the service the arm that was
generally used was the old Springfield rifle, then it was succeeded by
tihe Krag-J rrense.-

Q. Were triese shells such as could be used by any of those fire-
arms, or were over used, to youlc knowledgoe-A. No; different
shells.

Q. What difference was there, if any, between these shells and this
ball cartridge you )icked up anti the other animunition?-A. The
cartridge that was used in the old Springfield rifle is very imuch larger
in diameter; I can not give the technical expression, but the bullet is
a leaden bullet, very much larger; use black powder in it.

Q. Was it steel jacket, or how?-A. In the Krag-J~rgensen was
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used a steel jacket projectile, but tie shell is a litle different at the
base; it has a shoulder, if I may use that expression.

Q. Which ?-A. 'The Krag-JArgensen.
Q. Such as those you found?-A. There is a little depression all

around the base of the cart ridge.
Q. For what purpose?-A. Well, I fitted quite a number of empty

she Is into a clip, and I was told it was for that purpose, but I don t
know.

Q. Was there a clip of this (lass, or a clip used with the Krag-Jbr-
gensen, when that was in use? A. Not wile I was in the service.

Q. eIave you any other reason for believing or concluding that this
ammunition belonged to the modern Springfield rifle used by the
Army now?-A. No; I have not. I was generally told by everybody
who saw them that they were. I showed them to the commanding
olicer of the post and lie told me they we'e.

Q. The aceused?---A. Yes, sir.
Q. That's also another reason why you say it was Springfield

rile?-A. It strengthened my belief. "

Q. What else di( you do after taking these to the light, and exanain-
ing then?-A. I then went down the street, walked over to the mar-
ket hall, police headquarters, and from there went around to different
points, looking for some of the policemen to see that they had been

ropeiv stationed, and then came back and sat-I felt it In l dulty to
c on t?,I streets that night-and sat, on the porch of the Miller H1)tel.
Q. Until daylight?-A. Not, until (dylight. I went, home at 3

o'clock. Ivery'thing was quiet about 3 o'clock.
Q. )id you cone hack downtown a-ain ?-A. Early in the morn-

Ing; yes.
Q. About what tinie?-A. I left home about half-past 5.
Q. Where did you go?-A. I came down the main street, andi I met

the chief of police and sonie one else, I don't rememl)er who it was.
and we walked (lown to where I had found these shells at 2 o'clock in
the morning-about 2 o'clock.

Q. Now, right there, I wish you would go to that, map and show the
court just where you found those shells at 2 o'clock in the morning.-
A. Right in there as I crossed that alley. (Indicated a point, midway
between Miller Hotel and the house'directly across the alley, but
slightly toward the street from the mouth of the alley.)

. As you crossed to the sidewalk?-A. The sidewalk that goes
right along. I followed that sidewalk, and right about in there.

Q. Just ou tsidee of this alley, in the mouth of the allev?-A. It was
not back in here, but right out from there into the street more than
into the alley.

Q. Out of the mouth of the alley, if we may use such an expres-
sion?-A. Yes, sir.

Q. You went back there, you say about what.time, with the chief of
police?-A. I came downtown about half-past. 5; it must, have been
very nearly 6 when we went there.

Q. Whit happened when-, you went back?-A. From there I walked
on down; I was told Mr. Stark's house had been shot into and '
walked down the middle of this street., and right here, a little down
the street from Starck's house, right about there, I found some shells,
right in there.
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Q. Is there a fence or wall between Starck's premises and tho
grounds of the transfer cornpany?-A. A brick wall.

Q. Runs from the street to the alley?-A. Runs straight back.
Q. Was it below that wall or above that wall, toward the Fost, in

the street?-A. I am inclined to think it was a little below.
q. What did you find thero?-A. Quite a number of empty shells

of the same kind I had found the night before.
The court then, at 5 o'clock p. m., adjourned to meet, att 10 o'clock

a. m., February 12, 1007. CAS. E. DAY, Jr.,

(aptain, Acting Judgc-Adrocate, Judgc-Advocate.

ITEADQUARTIItS DEPARTMENT OF TFXAS,
San Antonio, "lx., ,(hbruary 12, 1907.

The court met pursuant to adjourinnent, at 10 o'clock a. in.
Present: All the niembers of the court and the judge-advocates.

The accused, his counsels, andi the reporter were also present.
Reading of proceedings of February 11 was dispensed with.
Mayor Co tnE, being still on the stand, was reminded he was still

under oath, and testified further, as follows:

DIRECT EXAMINATION CONTINUED

Q. I would like to clear up one of the last few answers of yesterday,
witi the courts permission. You were told Mr. Stark's 1iouso was
shot into and ynou walked down the nliildle of this street,- what do you
mean by thi.s street?-A. This is Thirteenth street (indicating on
map), and I walked eazt.

Q. On Thirteenth?-A. Yes; and thenl turned the corner into
Washington street, and right there, as I stated yesterday -

Q. What do you mean by right there with respect to the Starck
house? You have already .indicated the Starck house. What do
you mean by there with respect to the Starck house, first as to dis-
tance from the Starck housc?-A. From that point to the Starck
house? From that point into the yard?

Q. How far is it from that point where you marked or indicated
to the front wall of the Starck otiso?-A. Prom the gutter, near the
curb, where I picked tip those shells, to that, part of the house would be
about, I should imagine, 18 or 20 feet.

Q. Second, with respect to the Starck house, as to whether it. is ul)
the street--that is, away from the post-or as to whether it, is (owin
the street-that is, in the direction of the post. ]low is it in other
wor(ls? Is that i) the street from the Starck house or (own thoe
street?-A. Toward the garrison.

Q. Now, with regard to that brick wall or fence which you have
testified to running from Washington street back to the aule y-with
regard to the brick wall, is it toward the post from the brick wall or
away from the post,?-A. You mean from the Starck house?

Q. That brick wall.-A. It is toward the post from the Starck
house.
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Q4. From the brick wall that runs right here-this point where
1,i found the shells-is it toward tle post from that brick wall or
away from the post.?-A. It is toward the post.

Q. About bow far toward the post from that brick vall?--A. A
very few feet.

Q. \Who picked up these shells at that poilt, that is while you were
present ?-)A. I picked up some, and Mr. Stmrc picked up some.

Q. Iow many, more or less, did you pick up ?-A. Six or eight.
Q. Were they empty shells or ball caritidlges or some of each?--

A. I think they wei - empty shells.

Q. All of them, to the best of your recollection ?-A. Yes. sir.
Q. Did Mr. Stark pick u) any in your proseitcc i-A. Yes, sir.
Q. How many did lie pick ti,, mii'e or less c-A. A hand full; I

don't remember the exact 1lhI!UI)I'.
Q. A hand full .f-A. Yes, sir.
Q. What did lie do with them, state, if you know, at that time?-

A. lie gave them to me.
Q. Were they all empty sliells, or were tlre any ball cm'ttridges

amongst tlend--A. As iiear as I can remember they were elpty

(1. Were there any other shells or ball cartridges picke(l up at all
31hout that spot in your presence and view, if you remember, byany-
one else besides votir-elf and Mr. Starck ?-A. I (lon't remember.

Q. What tiinl of tile morning was this, nore' or less?-A. About a
o'clock.

Q. 1 low did those shells thlat you picked up at that spot and thoso
that Mr. Stark picked ul an,! iiant M to you at tat place compare
one witl the otlher?-A. Iiev were the samie kintd of shell..

Q. llow did they collectively compare with the sells and the ball
cart ri(lge or cart riilges ,picke(l up by yourself at about 2 a. m. at, or
about the junction of Thirteenth street am l the allv between Wash-
ington andi El,izabletl, near the Miller Hotel, as testified to by you on
vester(lay afternoon? In other wor(ls, liow4 did the Starck shells, if
I may use such an expression, compare witl the Miller lotel shells?-
A. They were tie same kind of shells.

Q. Any dilference that you could nomte or see between tile one sot,
collectively and the other? -A. No, sir.

Q. Or betweell any one of tile onte set separately. orseverally rather,
and any one or oi :(o f the other set severally i-A. Tl'y wevre the
Same.

Q. Each and( all ?-A. Yes,. sir.9. Well, wlhere (ji(1 Til ogo tlti frml the Starck lIouse?-A. I
walked up Waslhingtlon street, and into Twelfth, andl into Elizabetlh.
I then went to my office, which is situated on Elizabeth street between
Tenth anl Eleventh. While tlere my buggy was brought to me, and
my brother, Dr. Josepl Combe, and nmyself (frove (lown to the post..

Q. What vas your errand i going to the post?--A. I was going
to the hospital.

Q. For what purpose?--A. I was post surgeon, acting post surgeon.
Q. You and your brother, Doctor ,Joe, drove into the post?-

A. Yes, sir.
Q. Through what. entrance, and loc.ate it, did you drive into the

post of Fort Brown on that, occa.siou?-A. through the mnaitin gate
on Elizabeth streeL.
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Q. That sally port as to which you testified vesterliy afternoon
and marked upon that, photo as having been the place where you
met Major Penrose?-A. Yes, sir.

Q. Go on.--A. And we drove in; the drive turns to the right in
front of one of the quarters, and then to (ho left in front of the admin-
istration Iilding, and then to the left again along the officers' row,
up to the hospital.

Q. This driveway, after it, pissed through the sally port going intothe post-Mdoes it. jass between ti barracks of any two conipanes
that were tlien stationed thre?--A. Yes, sir; it I)asses between two
of the barracks, one on the right and one on the left.

Q. )o you know what company at that time occolJied the bar-
racks on tihe riglht of the roadway ats yotu drive through the post ?--
A. I know tlht 1) occupied the bmarracks on ti right, and I think
that B Company occlupied the bahrnlcks on tle left.

Q. Go on.-. As wo drove around in front of D Com pan bar-
rack I saw the corn 1 1ny in front. of (ite barrackscleaning teilu guns.
I saw two olicers ierc,. remembd~er itle%, were officers hecaiuse I
saluted as we went by. I anm of tie iIlplmssi) tirol Major Penrose
and Licunten ant (rier: were there.

Q. That Ihey were fliese officers to whom you refvr?-A. 'hat's
my InprTssio0n; I all) not sire of tint."Q. ) oni are inot sure as to the identifv of tihe oficers, is that ilie
idea ?-A. 1 amn1 not sure, no, sir; but I li're were Iwo, officers.

Q. By ollice'rs I take it you nman1 coIlmlissiI(d 'l('icers f-A. I
menal-of ('OUlc ves.

Q. You dlrove wdIL'e?-A. I then drove arond to tle lmspilal. I
was there a few minutes and drove back into town.

Q. When you caime ino to wit did you take tie same r'iite vyo took
going to the" hspital ?-A. I don't remember whether we went back
around tle other way or came in front of the ("ualers.

Q. ''o ,.o around tle other way you would ha1ve to go out hllroungh
that ZtJ('t;Ih')n street galte, womhlt~'i ov?- A. No, lcre was no gate
there; it was Closel up); 1 think I-oil would have to collie ill real'of tle
.quarters, but I don't reumlembher wvhehler I took t hat road or the other
in coming back.

Q. Wlat time did you get back to town, more or less ?-A. I was
gonc about ialf an I;ur.

Q. Go on.-A. I went back dowm'n town and!( peopl, were congre-
gating oil i lie Streels and talking over tie affair and tlwv spoke of a
mass meeting; I thought it advisable to call tlie think'ling people
together and I occupied myself for Som0e little whilh ill d(0ng that, in
sending out not ice to the citizens to mieet at tie lFederal court room.

Q. What tile were they to ineetr?-A. I think the hour was 11
o'clock.

Q. Where did you go, then, Ibefore (he meeting? --A. I was alout
town attending t) this matter.

Q. i)id you go Iback to the post or not?-A. I told Major Pm'ose,
tile night before I would coroe down to see him in the morning, and I
went. down to see him b eteen 9 and 10 I think. lIe was in his
office in the administration building.

Q. Was he alone or was anyone with him when vou went in?-
A. No, sir; Mr. Creager, the United States commissioner was with
him.
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Q. 'Were they in conversation or not?-A. Yes, sir; they were in
conversation.
Q. What was tile subject, of the conversation? State, if you can.-

A. 1lit subject of the conversation was about the affair which took
place the night before, and the natter they were spaking about
when I got there was who did the shootings. I jined in t-hc con-
versation, and put my hand into miy pocket ,and took out these
elmlptV slil(ls I had picked Ul) in front of the Starck residence and
lift thini on the major's desk---on one corner of his desk--and said

to him, "''This is very stromg evidence, Major," or something to that
effect. And he said, "Yes, Doctor, it. does look us if t lse men or
soiiie of my men did this, but how they got their aris or how they
did i t I do not know; I can not imagine "-something of that kind.

Q. State any more of the conversation that occurred there-any-
thinig that yoeui said or (reager said in tlie li)i,s(nce of tihe major or
anything tie major said.-A. I don't reinemb,r anything alrtiet-
la:; we. Sl)kv abotit til- matter ,,enerally.

Q. Go on.--A. I returned a few imiites after to town for the
meeting.

Q. What time, mome or !ess?-A. ]10t, en 10 and 11 o'clock.
Q. Just tell us what t lie resu It of I ]llt meet ing wais. NeeI not give

Is fihe proceedings, just tli resilt ; what was Ioll(I, in I IInSc111ve Of
anything rc\solve(l. \Vi did \'Il y o?-A. A miilitt'ec of lie most
iominenlt citizens, mtileming'abotit 15---
Q. Who wa.s tlhe elmairiita of it -A. Mr. Willitin Kelly.
By tie counsel:

May it plh-.as I I Iv(il11 I, if this van be ,.liwn to Ilave ,1iV Ionnectiou wil li his case
w\haltver, or if lilt court wants to hear it. we are not going to offer an objection. but
I wish o to &ay.to you in all fmtikme.:s that I can't for the life tof ie see how a jueeting
il town of ihe ct17111s (if Br,,wnsville. ,onie fifteen hours after this thing occurr(l,
U111 have any direct learing I11,11 Ill( guilt or innocence of this actwise in this matter.
You will tale note. if volm will look at the charges, that it is a gr-at many ]lours aftr
the thing occurro(i; an;I. mark you. we don't impose an obje .tion. if the court warns
to hear all this. all that has occirre in llrownsvt'le since thi, event. We don't pro.
IKse to shut out anything that is relevant or nmterial. )ut for the life of us we cai not
Eee how this can be Olnie.nt. rele.vant, or mmt rial in the east. an( we Fimi ly make
that point now. We wohld like to know how it is. If the court wants to hear'it. that
is another matter.

To which the assistant judge-advocate rel)lie(:
May it plhase "ie cmurt. I take it that the court will realize lat I have tried to loo am

brief and Ev succinct -as I po.ild could Ihe in th-e vxamiunalin of this wit.ss and
vet do the('overninent's case jiist'ce. I have tried, and, in fact, have taken tht initia-
live myself in advising witness not to tvsli fy to matters whiclt I knew to be irrelevant,
and not only that, hut incompetent te.-utimtny, to save time. Now, I have an object
in asking this question; the court will even'nolice that I ha'e warned the witneom,
to cut out, as it were-not give us anything that was said by any gentleman there,
but lo tell itS what was done. We proipli s to prove by this witness, ill fact we havo
proved it-ie.stated it-that that comIi ittee went to i1e post 'immediatelvor shortly
thereafter and that the accused made certain plmi~siimls to them wilh rezard to thiN.
vcry inatter in a conversation held between Lain and them. That's all'there is to
it, may it please the court.

By ip counsel"
Do I undi-it-sim.alli I tie comi st-1l to say that Major Pvtm'l:.v Wd. at this Ilec'-tilvg ill towl

that afternon?

By the jutdge-advocato:
No, -ir.

U'
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By tile counsel:
Now. while it may be very comet nt, a-d we admit it is coinpetent, perhaps, to

say what Major Penrose sti beforee a commil.ce of cilizens inve,.lli,, in h1iis matter
Major Penrose wa. certainly not downtown; fie was no. present at the assembliug ui
thuse people or the aplointing of ihe committee, and, th -,c.r that is absolutely
irrelevant, incomipetent, and immaterial. As I say, we are ,inply raising the lint
of keupung out a lot of matter that is clearly irrelevant. Certainly we would not el ect
to his ,-ayiig that in due ,our.-e a citizens' commilce was aplwonted and wtn go on
to say what happened; bu: .'erlain deiherations of this (Qoiiiiitt( Iina nothing to (10
with the guilt or innocvuce of this accused; lie was not there; Could not have beten.

By the judge-advocate:
.Mlay it please the court, I have done just what the accused suggests. I have asked

this man if the meeting was leld; it "ws; a committee was appointed; it wa's, with
Captain Kelly as chairman. I proposed to show that that committee went to com.
handing officer's office in tho post and I propose to show conversation between the
accused and members of this committee. I have not tried to pnve or aftempicid to
prove any acts of this committee or any words of this committee in the absence of tie
accused, except the bare fact that they were appointed; that they wrre the creatireof
this mans meeting. I havegot to do that to how the capacity in which t.v a r.1 u hed
this accused and by virtue of which they communicated %ritli him, and in tie course
of.which lie hld thl's conversation.

By the counsel:
With that limitalion we interpose no furl her ohjuction.

Q Were'ot on that comlilmittee?-A. Yes, sir.
P l Did that committee go down to the Post. that moridng?-A.

Yes, sir.
Q. About wlnt time, more or le-s?-A. Shortly after 11 o'clock,

after 11; it was between 11 and 12.
Q.State whether or not you went with the commit tee, as a member

of tiat. hodv.-A. Yes, sir.
Q. Whln0e did you go? I mean 1you, tile committee in the post-

A. We went to tle administration building.
Q. With what object? For what purpose?-A. To confer with

Major Peirose and to: begin the in'estig'ition.
Q. Did you meet the major tlere?--A. Yes, sir.
Q. liRenlber when I say you, I 1ea1 tihe committee, unless I

state otherwise. Where did y:u0 meet tim?--A. In the office in the
administration Imtilding.

Q. "W hat p..assed between you 1andl him o1 that oeasioid?-A. The
president of the comnittee was time spokesiman.

Q. 'Jhen state what pIlsSed between the president of the con-
mit tee, acting as spokesman, and the itccusce i, if a11Nythlng, onl that
occasion? A. There was good deal of general tlk. Mr. Kelly
addressed lie major and stated what he thought were the facts.

Q. With regrard to wIitt ?-A. The affair that had taken phce tle
night berf(1'e.

Q. Be a little more specific. What affair? -A. The shooting up of
the town.

Q. Give tus ill slllaniice what Captain Kelly said to the major,
briefly as you cult.--A, lie related! to Miijor l'eiirosc tie attack on
the town. ihe killing of one m1il, the wouldin,g of another, the killing
of a lhrse, and lie siting ul tlie town.

Q. WAt did Ile majorsay il reply to all this? -A. I do not, remem-
ber wha t lie mnajor waid inanser'to Mr. Kelly. 'The conversation
was general.



AFFR.AY AT BROWNSVILLE, TEXAS.

Q. You mean between the committee on one side and Major Penrose
on the other? You mean to give the court to understand this, I take
it, that you do not remember what was said between the major and
any particular member of the coinitteoe-A. I do remember one or
two points.

Q. Tell us what you remember, then.-A. One of the members of
tie committee asked Major Penrose if lie had personally inspected
thie pieces immediately after the occurrence the night before

Q. You mean the arms?-A. Yes, sir; or if he had depended upon
the report of a noncommissioned officer as to the condition of theso
rilles. Major Penroso answered that lie himself had not inspected the
pieces; that lie had depended at that moment on the report of a non-
commisioned officer.

Q. )id he make any statement attliat time or during that conver-
sat ion as to when, it at any time, he had made an inspection himself?--
A. I don't remember.

Q. Or had one made by a noncommissioned oflicer?-A. I don't
remember.

Q. Go on, Doctor, tell w; what else.-A. Another question asked
by a member of the committee was Ie asked the major if any of tho
buildings, quarters, or barracks had been struck or hit by billets, as
it had leen reported to the major that the citizens had done some
shooting, and one of the committee asked him if any of the bullets
had struck the buildings, and lie said that not to his knowledge.

Q. Do you remember who that member was that asked that ques-
tion or not ?----A. No; I (ho not remember; hut I (o renmember who
asked the pieVious; qlestioli.

Q. You mean who asked the question about the inspection of
pieces ?-A. Yes.

Q. Who was that?-A. Mr. Dennett.
Q. Mr. I)emnett asked the question as to the inspection (if tihe

pices?-A. 'Tiat was the suhst ance of his quest ion.
Q. You don't remember, however, what member it wa, that asked

the question as to wheeler any buildings of the post had liecn struck
by a bullet .-- A. No, sir; I don't remnenber..Q. Go on.-A. I said merv little at the meeting. but I gave over
those clips to the major, and as I renm-mlWr his answer lie said he did
not think there was aiiy' (j testion that so1e of his men dil 1l1v shoot-
ing. lie was very-lu' showed feelil(, and told the citizens, "Gen-
flemen, I would give my right rin to find out who (lid that shoot-
ilng"-

Q. Go onl, Doctor; state anything else' that. was said or ocem-red.-
A. "And I assre you, gentlemen, that I shall do everything in my
power, if my men lid that, to find out who the culprits are." The
major assured us of that repeatedly.

Q. Go on. If you remember anything else that occurred, say so;
if not, say so.-A: At this moment I can't remember anything else.

Q. Of that conversation?-A. Of that conversfffion.
The court, then took a recess mtil 11 o'clock, at which hour tile

members of tihe court, the accused, his counsels, the witness, tile
reporter, and the judge-advocates resumed their seats.

Q. Doctor, did this Citizens' Committee, of which vo have spoken
i your evidence and of which you were a member, call any prso or

I| I
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persons before them and request them to give any statements with
regard to this shooting of August 13-A. Yes, sir.

q. Were you present when any of those statements were made by
various parties?-A. On account of my executive duties 1 was in
and out continually, but I remember some of the citizens who went
before the committee; I don't reniember having sat in the room and
heard the whole statement of anyone-they were not under oath-the
whole statement of anybody.

Q. You mean you ilidn't hear all of the evidence, or statement
rather?-A. I did not; no, sir.

Q. Were these statements, at whicl you were present and which vou
healI maode before the committee, unler oath?-A. No, sir.

Q. When was this investigation, if we may so term it, by the com-
mittee begun?-A. The committee immediately began its work.

(I. On whalit day or date?-A. 'Thle (lay following the shooting.
Q. Which would1 be what dlay of Auigusu-A. The J4th dlay of

August. 1906.
Q. What was the condition generally, there in the city and amongst

the parties or persons who were called on or wio ca'ine before the
committee and made these statements, as to condIition of excitement
or not?-A. The peoplee were very much excited.
Q. What was the condition aiiioiigst the people generally of the

city and of these parties who cane before the comimliittee as to fear
or apprelhension?-A. 'Tihe people were in fear that the attack would
be repeated.

Q. )o y'ou know that of your owvn knom'.edge ?-A. Oh, it was
repeatedly spoken of, and though Major Penrose as.quiel its lie was
ta king every precaution to prevent any such outbreak and(l tat he
did not, thiik it would occur.

Q. What stel)S did .you officially take, as. 11ayor of the, city., with
regard to posting armed niin along the streets of the city as a measure
of lotection and defense from tho then anticipated "renewal of an
attack from thl post?-iA. I took personal charge of the police,
appointed about, 20 or 30 special officers, picked men, men that I
Could depend upon.

Q. Where were they stationed in the Vity?-A. I stationed a,
cordon across the town'from t he river-

Q. -That. is, the Rio Grande River?-A. Yes, sir; front the river
out Thirteenth street.

Q. By out you mean front the river up, away from the river?-
A. 1'cs, sir. I stationed a picked man att, ili mouth of each
street and alley, with positive instructions to halt, anyone coming
from the post or from the town, after 9 o'clock at. night. I took
personal charge of the l)olice and inspected the guard at. least three
times during tht, uight.
Q. Until whlin did YOU niainitain and keel) in force and effect

these measures hookinc,, to the l)rotuc(tioil an(d defensieO of the city ?
By the counsel:

I would like, to otljet :i,.'ii. W i effi'ct or bIariz I his hai- on t1h., m ilt or infl ).
C(ilnce of thk acciis.eI. mihss I ke c~n 'onn,'ct it li, I claim it i- d lt.Il ii rlevaui I
and immu tiial. Witlhoia ,ometbing to contiect this case, for a week or ten day
after, it hia nu bearing whatewr.
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By the judg,.-advocate:
We take it, may, it plase the court, It Is very material. It has been strenuously

in-isted by the defense in this ease, and properly so, that, the fact as to whether this
shooting on the night of the 13th of August was an a&ault by the men of the battalion
under command ef the accused, as alleged, was in fact committed by them. The
(,overninent niust'provw that. That is, it must prove the corpus delicti, if I may
u: such an expression, just as, if a man were charged with the offense of murder,
yuti inist prove Iirst that the party with whose murder hie is cliarged died; that he
;,. killed; that he was killed by the accused; and that lie wi killed under such
circumstances as to voi-titiite murder. Therefore, if we, by a serisof facts, show to
thi court facts and viremnlances occurring not only at 'just before and afltr this
a,-aiilt up to and including the itme that this battalion was rtelied from irarrisoning
Fort Irown, and Ihat the citizens had an) reason to apjprllhnd a renewal of tie
attack which we claim they made on the night of the 130h, to that extent each and
e\'tr one of those facts andcircumstances are 1wrtinent and are rehvant to tie. prove.
ig of this corpus delicti--that is, as to whether this assault was miiade by the imen of

tihat coniianI. .AndI I propose to go on by this witnve. .. d show that such was the
h4-t. That this cordon ef arifed in, tli' armed NAN, l l imen, consi~hlig of ti econ.
sibulary of thl civy, toggetlwr with the pI.sse comifattus called into thing and action
,%. this witnte.ss untler and 1))y virtue of his authority a. a magistrate, acted for the

%'.rvimrpo e of preventing a retirrvi,, of the acts of the night of thIe 13th of August,
and that 1t iilalce was ii.\'er relaxed ior one moment. tuber hv himslf or those
under his (oliJitialid. until the battaliom of tie Twenty-lifth lnfattvy wits relieved
fiom garrisoning Fort llrown.

By the counsel:
New. may it plase the court, tlhis4 has appienjtl. a:-illd a serious turn if) the

mind 44 te, (list imguished assilaiit c( ,,1isel an(i it tviertffore l)hoov(, its to remiind
tOe cellit ji'*st as to what is all,,ged wgailts this! acctttd, Major Plnrose. lie is
clhigmes, in tie first sle.citication. %on will recall. witl failing t, do something bween
the iotrs of 12 uaidni ll and ,10 liht on llhe light of lie 1:3h and l.l, ,, ef Auglist last,
and in lihe SeIoml sp,.,.ialii'i* lie is lmaged with aunotlii failure during this ,-ame

m.li,,<l. No ,w wlhi he lhi ,vi-m, s tlhat lh,, illi to lhis are antet,,i,,r to this tim e, inighl be
cOm'-idered as a part o lie. crpus dvli,.ti. a-u.tlrdllv tihe act ion of this savor, based
Ipon Ilns op lionin or belief, can have al,hsolm ely jii hing to do whatever vilii what
I his client of ouirs didl that iii,,it. If Major Penrwso was in anyv way connected with
Ilie city, oficially oi iinohiiiiv; if hie had anything to (10 withi'the stam ioning of these
peeilicemimel, mnay It le(a~c the(- coutrt, why it i ght have something to do; it night be
itvani, we atmit that, but Major Peinrose is not charg,l with atyvsuch thing. It
is aloluteh--ven if we ,rant everything the (listin,-iishiud ('ouliveI claims, it would
neit for one mlinulte teind to show Nwluhethr this accutsud wa- guilty or not gi illv: it
wecti at brst show what this witness. Ma'or ('onibe, belie\ed abnut tlhe case; We dlon't
want his belief. We want to know what liW saw. We want to know the facts and nothing
bilt the facts, and we want to know those facts in so far as the' relate to th! offense
committed by this accused. Ile is not charged with the mumrlr of nimbdy-not for
a iwoiment-he is charged distin tly with a military offense. We insist upon ihe

oh lu, of the court as to whether tiii3 is admissible. We claim it hi incompetent,
ir'e-'ant, and immaterial.

te accused, his counsels, the witness, the reporter, and, the jullge-
adivjcate then withdrew and tie court was closed, alti, on being
opened, the president announced, in their presence, as follows:

I ama instructed to announce the decision of the court, that till. o jectten is 1101 sus.
tdin(. Thie question will be answered.

Q. (Question repeated.) Until wVhIeni di'i you maintain and keep
in force and effect these icastit'es looking to the l)rotection and
defense of the city ?-A. Until the battalion of the Tweity-lifth
Ihifantry stationed at Brownsville \\as relieved.

Q. Ifow was tht battalion of the Twenty-fifth Infantry relieved?-
A. ft was relieved by a company of the Twenty-sixth Infantry, com-
lmllded b)." Captain Preston.

Q. Ihow long. how many dauys, rather, niore or less, after tho
oItcurrence of Augtust 13 was this?-A. I can't sty )positively.
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By the Counsel:
I want tho court to understand that we object to all of this examlhuation M to that

matter. We don't care to have the court pass on each one, but we want it understood
that we do object to going into this collateral matter at all.

Q. More or less, how many days after the 13th was it that Captain
Preston, of the Twenty-sixih Iifantry, with his coin any, relieved
the battalion of the Twenty-fifth, inider command of Major Peinrose;
apiroxiinately?-A. About eight (lays.

t. These statements about, which you have tev.-ified as having
been made by these different, persons before the Citizens' Conomitteo
you state wore not Jllade under r oath; that is, those you witnessed
were not inade under oath?-A. 'They were not.

Q. And it was (hiring this period of apprelension and excitement
that you have related, within a day or two after the occurrences
of the 13th, these statements were made during that period?--A
They continued to bo made for several days after the committee
started its work.

Q. But tim battalion of the Twenty-fifth was still thero?-A. Yes,
sir.

Q. Did you ever have. any conversation or conversations with
Major Penrose with regardd ti the conduct of the men of his con-
mnald prior to Aigust 13, aside fromn the Evans conversation, and if
so, how long before August 13?-A. I was in daily conference-you
mean before Auguist 13?

Q. Yes; before Augist 13, aside from the Evans conversation, how
)ong before. August 13?-A. I had several conversations with Major
Penrose, but I can't fix the dates.

Q. Ifow long after lie and his command reached Fort Brown, more
or less, how niany days -A. I called on Major Penrose shortly after
lie arrived there, and in course of conversation I spoke highly of the
Conltict of colored troops generally, as I had served with them.

Q. Had no reference particularly to this commnand?-A. Yes; I did
have; part of my conversation lhad' reference to men of his command
prior to any of teso occurrences.

Q. What did you say to him?-A. Major Penrose asked me about
the conduct of his men and I said as far as I knew, at that time, there
was nothing against them or that I was pleased with the conduct;
something to that effect. That was in my first visit.

Q. .how long after their arrival there? You have already stated
they arrived on the 28th of July.-A. Yes, sir; three or four days
after the arrival of the battalion I had a conversation, speaking gen-
erally of colored troops.

Q. Do you remeinher the date of this so-called Tate trouble, the
alleged trouble between a customs inspector, lFred Tate, and an
enlisted man of that battalion of the Twenty-fifth Infant ry?-A. Yes,
sir.

Q. When was that?-A. On the 5th of August, 1906.
Q. Did you have any conversation with Major Penrose after the

5th of August up to the conversation with himself and Evans touching
the assault on Mrs. Evans, which was held on the 13th of August?
Between the 5th, when you learned of the Tato trouble, and tlat ?--
A. I had another conversation; yes. I mot Major Penrose several
times. We were on very friendly terms.

Q. Did you discuss tins Tato matter?-A. Not in detail,

I I I
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Q. Mter the arrival of this bat lion of the Twenty-fiftl Tinfanlry_
at-Fort Brown on the 28th of July, and prior to Au.rut 13, did
you give any instructions to your policerme n, that is eialer directly
,to your policemen, or to them through your chief of police, wit

regard to tim treatment by them of these enlisted men of tlie 'wenty-
ii it?-A. Yes, sir.

Q. To whom did you give those iinstructioos?-A. I issued a posi-
tive order to tile chief of police that-I said to him, "Soldiers are
sOldiers the world around, and I want. ,oiu to show the same con-
sideration to the colored troops that you have alays shown to the
white troops."

Q. Had there been any trouble up to that time between the col-
orei! troops and the policemen of the city ?-A. I believe some little
trouble occurred between one of the police officers and a drunken
£oh(ier, but, it (didn't amount to anything; it would have occur, ed if
white troops were there.

Q. Was that your reason for giving these orders, this slight dis-
turbance that occurred ?--A. It was one of the things, yes. 1 wanted
the soldiers to uderstand that they would receive every considera-
tion from the 1)olicelen. .

Q. Doctor Combe, when you met, Major Penrose at the sally port
ho the niglt, of the 13th of August, ad reported to him what. had

.,u,'red, as you testiliedl in detail yes.terlay, you state that lie in
reply expressed his (lisbelief or iuicrtdulity that this attack could have
been mfade In, men of his conunadl.-A. Yes, sir.

Q. What (lid lie do or say at that time as to any orders on his part,
Icoking to the immediate inspection of guns or any other munitions
or atauuuinit ions?

By the counsel:
I am going to olbjet to that question, merely to the form of it. This is a skilled

attorney, and I object to his L,,.ding the witne.m.. The witness is intelligent and of
F,. Now, tie can call for that conversation, but that is not correct direct examination.
NN'(, are going to object to it, and we do object now, and we request that the attorney
be instructvt not to lead the wit ne.. May it ph .se tlh court, this has been gone over,
if vou will recall, on direct examination. 'flie witne,.-- liis testified what lie heard there
an'd what. was said, and lie remembered no more, if I roeninber correctly, and I appeal
to tie record, if we can ever get it.

By the assistant judge-advocate:
We withdraw the question, may it please the court.

Q. At that time when you made these representations to Major
Penrose at the sally port, what did the major say or do; that is, with
regard to this matter, other than express his disbelief or incredulity
that men of hi.9 command had done this shooting?

By the counsel:
I call for the record on that question so that I may form an objection. I think the

gi-uin, h:ia been covered. My distinct recollection is that the witness has testified
to everything lie can recall in direct examination. If he has not Eo testiied-

By the assistant judge-advocate:
We withdraw the question, may it pleae the court.

Q. Doctor, you stated you heard certain pistol shots fired on that
night?-A. Yes, sir.

Q. What were the nature of those pistol shots, evidently what were
they?-A. The first pistol shots that I heard were 4 or 5 shots, as I
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have already stated, which were followed by an irregular rifle firing.
The next pistol shots that I heard were fired during rifle fire, whici
succeeded the first rifle fire that I heard, and during that fire I heard the
boom or detonation of what appeared to me to fe from a .45-caliber
revolver.

Q. Did that come from the same locality or direction as the rifle
firing or not?-A. Yes, sir; from the same (irection-several shots.
But it was during-mixed in with-the rifle firing. You could hecar
it distinctly in contradistinction to the slinrp crack of the rifle.

Q. Who was present, if you reiember, when you informed Major
Penrose that his men had shot into the town an'd killed one civilian
and wounded this oflicer?-A. mhere were several officers present,
and my brother, )r. Joseph K. Combe.

Q. (an you name any of those officers?
By tle counsel:

I all'J" to the ri,'rI if that has 1n0t been answered. lie taed e.xpliviily who was
there, if I re:mi ,lwr corretly.

By the assistant judge-advcate:
I stale to [he court that lie recolleclion (-f the jiuidge.advocate and inym-If is (hat he

mlelicdtl others, but did! not imie then.

The record was then read to the com-t (p. 351 [1741).

By tle comtisol:
We iIl.j..e no fl her objiclion.

Q. (an \'ou itio any that were present when you had td con-
Versatio lll ;jit N1111,0t lIlI'ose inside tle sally port, that his jist
beet, read over 'i111t is, ])ine all that were present, if you can,
you know.-A. I conversed--there were a groip of officers; I con-
;'Crsed with them--

Q. You stated there were officers present when you had this coil-
versatict. with Major Penrose, and I want you to name tlw.'se officers,
or any one of them, who were present when you had this conversa-
tion. Ca; vou ota me any of these officers? TIat's what wc want.-A.
I am not positive.

By the counsel:
I mould like the witness to state whelhir hi,- siil h "ciiveirvd with several" or

not. lie . rl;irisl it) repiy to the i.(ai ii-nt co in-(,I. )id lie tay "con\i',V ed with
Eeeral " or "'on versed wit hi tlem?"

A. I was interrulptei and I don't know whether I said "they" or
"several." I don't know.

Q. Doctor, w'hat, became of these empty shells and ball cartridges
and clips that you fomdt and that you saw fomul?-A. They were
locked up in tle chief of police's office in his desk, with instructions
to allow no onp to touch them, and ey'ntimlly, on order of the
district court, given in custody 'f tI slherifl of tle county.

Q. When did you itext see them ?-A. The first hatch. I had I
placed in this desk--tle chief of police did, rather, and I saw them
there when they were put there.

Q. When did you last, see them?-A. I last. saw them before the
Purdy investigating committee.

Q. Who bro)Igl them there, before the Purdy investigating com-
mittee?-A. The sheriff.

188 I I'mv 12, 1007.



AFFRAY AT BROWNSVILLE,' TEXAS.

Q. And were they turned over to Mr. Purdy?-A. They, with the
bandolier.

Q. When did you first see that bandolier?--A. It, was given to me
by tile chief of police.

SQ. When?-A. The morning succeeding tile firing, the shooting.
Q. What hour, mote or le:s?-A. Il the inorning.
Q. About what hour, more or lesse--A. I think it was about 9

o'clock or thereabouts.
Q. Was that kept by you, together with these shells, etc., as you

hiaio alrea(Iy stated?--A. I took them anil put lieni with the other
liells-1-'oi see, the shells were not given to me all alt once.
Q. I 'know; you have tesuilie:l. An([ as alit hanlolier as you

last saw it also aniong the stuff turned over by theflCterit of Cameron
County to Puirdy?-X. Yes, sir.

Q. An(I you last saw it in the possession of Miltin D. Purdy, Assist-
int Attorney-General of the United Sta(.s?-A. Yes, sir.

1. Was not that upon occasion of visit of Mr. Purdv, in company
wit i Ma1ajor Blocksom, to Brownsville, under instructions from the
le(IIiV'eC-A. Yes, sir.

Q. This banlolier-escribe it., as near ns von can.-A. I don't
ever remember ever ha\'ing seen one in thw svirvice: this is the first
one I ever saw, 11n it was made of--it lh(,, to mie like khaki, or
like canvas the color of khaki.

Q. aiy name on it or anyv printing?-A. There was no naime on it,
l) t lwie was evide'nilly an arseal numlier (or soulwting of tlie kind.
I am not familiar-

Q. \'as tlher(, anything in the l)ai(ltil,,r or any of tile )ockcts, or
were t ie pockets enipty? I will ask y.'tc tih t, we're there any pockets
t, that bundolier?-A: Ye(s. sir.

Q. An 'i ing in Ihose pockets or any of flhivi. (1o you reminmer?-
A. I (Ioll I, renieinber.

Q. Look at. tiese articles, please handingg wit nes soine bullets).
.xFamine tllm, please, can'fully, first. I wish vou would take them

one bIy one and tell thti court wiat. each one is, and we wil! have it
nurked.

By tie counsel:
Do you Iurplse l have this witness identify tIiv.e as carlriig.s found at that time?

The it'-it ical 'arl rilg,,?

By tile assistant judge-advocate:
oh, no: it is for the purp,se of showing the witness ' knowledge a. to the difference

between Ihe Springlivid-I)ctween different aininiilion, and als) to show for ihe
purpose of (,ompanon. I zhall ask hito in a minute, aftco he points out what they
are, as to how the shells compare with those found.

By the counsel:
Are you introducing him ui an eXl)ert?

By the assistant judge-advocate:
No; not as an expert, but simply from his general Iknowludge; I don't take it lie

is an exlirt.

Q. Have you examined tlhosc?-A. Yes, sir; I haive exaiinmed
titetit.

S. Dow. .1112, 60-1. pt 12-13
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Tell the court what that is, please (handing witness one bullet).-
AThat looks like the shell -it is a ball cartridge-a shell like the
one 1 picked up and the other officers picked up.

Q. You say it is like that?--A. Yes, sir.
Q. How does it compare? Similar, exactly like it, or how--A.

As far as I can see, exactly like; and what impressed itself op my
mind is this groove at the base of the shell.

Q. You saty you found a ball cartridge in the clip, or did you--A.
I believe I testified so-that the empty shells, I didn't know whether
it was in the clip-there was one ball cartridge.

Q. You don't remember one being in the clip. Well, did you fit,
or attempt to fit, any of these empty shells or ball cartridges into a
clip that you found ?-A. Oh, yes; I arranged them that way, a great
many of them; I slipped them in the clip to keep them together
instead of keeping them loose.

Q. Aud they fitted well ?-A. Yes, sir.
Q. Do you know whether or not that is a Springfield ball car-

tridge?-A. It is my opinion that is the Springfield cartridge used in
the modern Springlgeld rifle.

Q. Look at that, please (handing witness another bullet). Tell
the court what that is, if you know.-A. It looks to me like the old
Krag cartridge.

Q. Why do you say, It looks to you?--A. It is bottle-shaped, it is
steel-jacketed, and it has that flange or shoulder that the old Kraghad.

Q. Did you find any shells like that?-A. No, sir.
Q. On that mornig?-A. No, sir.
Q. Or did any come into your possession about this time ?--A. No,

sir.
Q. What is that, Doctor?--A. That is a clip.
Q. How does that compare with the clip or clips that you found in the

vicinity of the Miller Hotel at 2 o'clock on the morning of the 14th of
Auust? How does it compare?-A. It resembles it.

Q. To what extent? Slightly, or is it like it, or how--A. Very
much like it.

. - Did you note or can you find any difference at all between it?-
A.I am not an expert in such matters at Mil, but it looks to me the
same as the clips I had.

Q. And that you last saw in the possession of Mr. Purdy-A. Yes,
Sir.

By the assistant judge-& dvocate:
May it please the court, thoey are now offered in evidence and are handed to counsel

for inspection that he may ake his objection.

By the counsel:
I would like to have time to examine them before offering any objection, may it

please the court.

The court then, at 12 o'clock m., adjourned, in order to enable the
clearing up of the record, to meet at 10 o'clock a. in., February 13,
1907.

CHAS. E. HAY, Jr.,
Captain, Acting Judge-Advorate, Judge-Advocate.
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HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., February 13, 1907.

The court met pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of February 12 was dispensed with.

Mayor COMBE, being still on the stand as a witness, was reminded
he was still under oath.

The assistant judge-advocate then asked the permission of the court
for witness to amend an answer made by him in direct examination,
which question witness evidently misunderstood.

There being no objection, witness was permitted to amend answer
made by him to question (top of page 377 [186] of record) as follows:

Q. (Repeated.) Did you ever have any conversation or conversa-
tions with Major Penrose with regard to the conduct of the men of his
command prior to August 13, aside from the Evans conversation;
and if so, how long before August 13 ?-A. (As amended by witness.)
I was in daily conference after the 13th.

By counsel for accused!
If the court will remember, we reserved the right to examine the shells. I would

like now to have the opportunity to do so.

(Two shells and one clip, testified about yesterday, were handed to
counsel for accused.)

(Portion of proceedings of morning of February 13, 1907. Charles E. Hay, Jr., judge-advocate.)

CROSS -EXAMINATION.

QUESTIONS BY THE ACCUSED.

Q. Major Combe, did you ever see any gun using a clip cartridgeI
Are you familiar with guns using clip cartridges, at all-A. I have
seen the Mauser rifle and the Mauser clips, but am not familiar with
them.

Q. That is, for the Mauser pistol and rifle combined, or for the
Mauser rifle ?-A. I have seen them both.

Q. Have you ever seen any other gun that uses a clip with the car-
tridge? Are you familiar with the Manlicher?-A. No, sir.

Q. Then you are not sufficiently familiar with the cartridges used
in clips to distinguish between the various kindsl-A. Clip ammuni-
tion? No, sir.

Q. The only reason you gave, as I recall it-I appeal to the record-
you were asked this question: "How does it compare with it-similar
exactly like it, or how" (referring to the Springfield cartridge)
Your answer was, "As far as I can see, exactly Hke; and what
impressed itself on my mind is this groove at the base of the shell."
And you testified that that groove was for the purpose of fitting it
into a clip.-A. To my belief.

Q. You could not tell whether that shell was any different from a
Manlicher shell, for instance ?-A. I have never seen a Manlicher shell.

Q. Did you ever see a Winchester cartridge--that used the steel-
jacketed bullet, I meant-A. The ones I have seen are the soft nose,
with the steel jacket.
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Q. You have never seen the Winchester ammunition with the steel-
jacketed bullet all over?-A. I do not remember, sir.

Q. As a matter of fact, did you ever see an steel-jacketed bullet
other than the kind you say were used in the Krag.-J6rgenseii riile?--
A. Yes, sir.

Q. Which ?-A. The Krag-Jbrgensen and the Mauser and the
Mauser pistol and the Colt. clip.

Q. Now, you wero asked yesterday, "Why do you say it looks to
you?" speaking of the Krag. You said previously, "It looks to me
like the old Krag," and you were asked that question, and you
answered, "It is Yottle-shaped, it is steel-jacketed, and it has that
flange or shoulder that the old Krag had." As a matter of fact, are
there not many steel-jacketed bullets that are bottle-shaped, that
have a flange, that would suit that description?--A. The AIauser is
shaped like it and the Winchester I have just spoken of is shaped
like it; those are the two.

Q. How do you distinguish that from the two shaped like it? Do
ou mean to say that was a Krag and not one of these others shaped

like it?--A. It might be a Mauser.
Q. Yes. As to the clips, you are not familiar with clips at all t--

A. No, sir.
By counsel for accused:

We object to the introduction of these as evidence at this time, anti we base our
objection solely upon the ground that they have not been properly identified, and
therefore are not subject to use for comparison before this court. We do not object
to the introduction of this class of evidence if it is properly identified and introduced
before the court in proper form. We recognize at once that that is a very proper
species of evidence, but up to the present time, and as identified by the witness, we
object to its being so used..

By the assistant judge-advocate:
May it please the court. in order to save time, we will, with the permission of the

court, withdraw these and latei seek to introduce them. They will be withdrawn
for the present.

Q. Major Combe, let us go back to that visit of yours to Major
Penrose, in company with Mr. Evans. It was on what date?--A. It
was on the 13th clay of August, 1906.

Q. And about what hour?--A. Between 5 and 5.30.
Q. And you met him, as I understand, on the walk near the hos-

pital.-A. There is a bridge ahnost immediately midway between the
commanding officer's quarters and the hospital.

Q. Does that place show on the plat, AIlajor--A. The hospital is
not there; I only see the officers' quarters and the road. I think I
could point it out.

Q.Give us an id;.a where that was, will you ?-A. This is the walk
in front of the officers' quarters there. About there (indicating a
point not far from the road leading from the walk before the officers'
quarters to the hospital).

Q. Where is the hospital with respect to that ?-A. The hospital
road runs to the right.

Q. You went out there in your capacity as mayor of the city of
Brownsville--A. Yes, sir.

Q. So it was an official visit to the commanding officer on behalf of
and in company with Mr. EvansI-A. Yes, sir.
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Q. You heard Mr. Evans tell his story?-A. Yes, sir; as I stated
yesterday, he was excited and told Major Penrose the circumstances.

Q. I wish you would tell us everything, as nearly as you can, what
Mr. Evans said in complaint to Major Penrose, or otherwise. Give
us the whole conversation, as near as you can.-A. After introducing
Mr. Evans to Major Penrose he imni'diately began to tell him, in an
excited manner, what had passed downtown. Mr. Evans was very
much moved; told him that-he said that his wife had come home on
horseback from the river, I believe, w*%here he had been left as a quar-
antipie guard or something of the kind, and rode home ;rode into the
back gate and dismounted, and that a man-his wife had said a col-
ored man in the uniform of the United States Army-grabbed her by
the hair and threw her to the ground; that she screamed and lost con-
sciousness, fainted. The conversation lasted some little time, but
that is the gist of it, as near as I can remember.

Q. That's what Mr. Evans said. Did he say nothing about any
other subject at the time?-A. Yes; he spoke of the conduct of the
men.

Qa Tell us about that too.-A. About their cursing and their disor-
derly conduct.

Q. Where?-A. In front of the Evans house, that it was succeeded;
that it happened one evening and some member of the household
asked them not to use such language, and that they repeated it
another evening.

Q. Do you remember what the language he said the men used
was?-A. No; except that it was profane and indecent; I don't
remember.

.q. Is that all that he said about that that you can recall?-A. He
said something about a man running out half dressed to the help when
he heard this lady scream; that he was taking a bath and he ran out.

Q. Ran out from where, Major?-A. From a room near by, I don't
remember where. le also said that his wife said the man -had been
crouching to one side of the back steps.

Q. Back steps of what?-A. Mr. Evans' house.
Q. Didn't he say what house this man ran from?-A. I don't

remember that; said he came out of a room.
Q. Have you at any time any distinct recollection of where that was

from?-A. I can not tell.
Q. There is no impression in your mind about it at all? That is,

the house from which the man came7-A. At present; no, sir.
Q. What did Major Penrose say to Mr. Evans in regard or in reply

to the complaint about this man whom he alleged had taken is wife
by the hair and thrown her down?-A. Before going further, 1 would
say to the counsel for the accused that I remember just one other
thing. Mr. Evans said his wife was suffering a great deal from the
shock; that she was now confined to her room.

Q. (Question repeated.)
A. Major Penrose listened to the complaint, and as soon as Mr.

Evans was through, he showed feeling, as I have said before, and said
"Mr. Evans, I can hardly believe that a man of my command would
do such a thing." He said further, "This is outrageous; this is an
awful outrage, and if any one of my soldiers has done this, I shall cer-
tainly do everything in my power to find out who the man was," or
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words to that effect. He walked up and down and showed feeling.
Said, "I am very, very sorry, sir, that this has occurred."

Q. Is that all you recollect of what lie saidl Major Penrose, I
mean.-A. Yes, sir. Major Penrose asked Mr. Evans why lie thought
this act was committed by a soldier of his command, and Mr. Evans
went on to explain why lie thought so.

Q. And said what?-A. And he said what I have said before-that
his wife had sa,d it was a colored man dressed in the uniform of the
United States Army; that lie wore a liat--a campaign hat-had leg-
gings on, anr mentioned the word khaki.

9. Now, will you think carefully and tell us if there is anything else
Major Penrose said in connection with that incident, any further con-
versation. Well, did Major Penrose ask him for a description of the
man? Do you remember anything about that?-A. I do not remem-
ber otherwise than the question which Major Penrose asked before,
how did he know.

Q. As a matter of fact, did not Major Penrose ask him for a descrip-
tion, and did not Mr. Evans reply, in substance that lie was a large
dark man, and did not Major Penrose say, in reply, that that fitted so
many of his men it would be impossible for him to identify himi? Do
you remember any such conversation?-A. I do not remember it.

Q. Will you say he did not so state or that that conversation did
not occur?-A. No, sir; I wi not say that.

Q. It might have occurred, then, and slipped your memory?-A.
Yes, sir.

Q. What did Major Penrose say in reply to the complaint about the
men using this obscene language around Mr. Evans' place?-A.
Whether the major said what I am going to say now in that conver-
sation or a subsequent one-lie did say this-" If that matter had
been broughit to my attention sooner I would have taken steps to
rectify it.' I am inclined to think that Major Penrose made that
remark in a subsequent conversation.

Q. With you ?-A. With me.
Q. When'Mr. Evans was not present?-A. Yes, sir.
Q. Then you did have a subsequent conversation with Major Pen-

rose at or about that time?-A. After that occurrence; after the 13th,
when I called on him.

Q. Didn't you have a private conversation with Major Penrose that
day, after Mr. Evans had told his story?-A. I had a short conversa-
tion with Major Penrose while Mr. Evans was standing at a short dis-
tance from me-right near us-and after that conversation we walked
away and had another one.

Q. Was that before or after the conversation that you have been
narrating? That is to say, did you and Major Penrose walk away
from where Mr. Evans was before or after the conversation you have
been telling about?-A. The conversation that I have been telling
about, the first one, in which I spoke of, if Major Penrose had known
this had taken place. I think in my mind this was at his quarters.

Q. You didn't get my meaning. I don't want you to get confused
in regard to conversations. The conversation I have in mind is what
you have been telling us about what Mr. Evans stated, and you
remember there was two phases of it-first, about his wife, and second,
about the men using this language. That conversation was a coni-
plaint of Mr. Evans to Major Penrose.-A. Yes, sir.
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Q. Now, then, did you walk apart with Major Penrose before or
after that conversation?-A. After that; but I had a conversation-
you see I had done no talking practically while Mr. Evans wes speak-
ing to Major Penrose, and then I made a few remarks, and then we
walked away.

Q. Didn't Major Penrose give any suggestion whatever to Mr.
Evans in regard to what lie could do in connection with the com-
plaint about the men talking or using this obscene ianguage?-A. I
have tried to fix that in my mind, but I can't remember.
Q. Then I will ask you if it isn't a fact that Major Penrose said sub-

stantially in regard to that: "I can prevent th at by putting a guard
there and prevent men congregating thiereT -A. I do not remember
that.

Q. He did say something to that effect ?--A. I do remember that.
Q. Was that in the conversation when you were all three present,

and was it in response to Mr. Evans's complaint about the men using
obscene language ?-A. Yes, sir.

Q. Now I wish you would recall for us. as nearly as you can, just
what was said by yourself and Major Pemnrose when you left Mr.
Evans and walked apart from where he stood.-A. I can not recall
what Major Penrose said and what I said, except that. we spoke gen-
erally for a few minutes about this thing, lie expressing his indigna-
tion and I saying what I kniw about the matter.

Q. Now, Major, wasn't it, as a matter of fact, during this time,
when you and Major Penrose were together and apart from Mr.
Evans-when you had walked away-that you nnde the suggestion
about his keeping his men out of town that, night ?-A. No, sir. I
have always been positive that our converstition was when we three
were together or near together. I have never been able to--

Q. Now when was it that Mrs. Evans claimed she was assaulted?-
A. On the night of August 12, 1906.

Q. And this complaint was not made until the following day?-A.
The following day.

Q. What time'that night was this alleged to have occurred?-A. I
heard next morning that it took place about 9 o'clock.

Q. Where did Mr. Evans liv ?-A. He lived in what. w. term the
lower part of town, the eastern part of town, near the garrison fence.

Q. Show us on the map. Will you go to the map and show the
court about where he lived-A. IC is way down in this part of town
(pointing toward the upper portion of the- map, about Adams street).
Here is the gate of the garrison; this house is situated to the right of
the gate as you go out of the post; you go out here at the old gate.
The house is situated here. This is tie laundress' quarters, I think.
This, I think, is the old gate, and this house is-I am looking for the
street this gate opens into.

Q. It is not on there.-A. Oh, well, that gate opens into a street,
and that house is to the right of that street.

Q. About how far from this old garrison gate is that house
located ?-A. It is diagonally away from the gate.

Q. In a direct line from the garrison wire fener ? I understand the
wire fence--A. This is the wire fence (indicating all that part east
of the road that passes in front of the guardhouse). In a direct line
from that fence past there to the Leahy house--to the rear of the
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Leahy house-it must be very nearly 100 yards, I should think; that
is a diagonal line across; it may be a little under.

Q. Are you familiar enough with the plat of the city to describe
the shape of the block in which her house is located? Is it like any
of these on the map ?-A. No, sir; it is irregularly shaped.

Q. Does her house face toward or away from the garrison ?-A. It
faces away from the garrison.

(Judge-advocate here asked that Leahy house be described, in order
to keep the record straight on that point.)

A.Iwill say Leahy residence instead of the Leahy Hotel.
Q. As a matter offact the Leahy Hotel, which is down on Four-

teenth street, is an entirely different piece of property, but the Leahy
residence you refer to is owned by the same Mrs. Leahy, is it not ?-A.
She used to live there.

Q. Was that block shaped at all like any of these you see here?-
A. No, sir..

Q. Like none of thfis0-A. It is nearer the shape of this block
(indicating block facing on Elizabeth street, Fourteenth, the alley,
and Fifteenth street, and which contains the telegraph office and thie
Cowen house).

Q. The house faces away from the post?--A. Yes, sir.
Q. That is, it would correspond with what is Fourteenth street?--

A. Yes, sir.
Q. Do you remember the streets that surround that block?-A.

Here is Adams street and this road-
Q. That is Fifteenth street ?-A. And this street here and then

there is an alley.
Q. What is this street called?--A. I don't remember the name.
Q. Are there any other houses in that block?--A. Yes, sir.
Q. How many ? -A. There is a house right on the corner.
Q. And that is used for what purpose--A. Now used for furniture,

used to be an old undertaking establishment.
Q. Upholstering establishiment?--A. Yes.
Q. Anyone live in that house ?-A. A man by the name of Fair-

man and son.
Q. Any other houses in the block?-A. An outhouse at the comer

of the alley.
Q. Anybody live in that ?-A. It is a stable and outhouse.
Q. Then the house occupied by Mrs. Evans and this upholstering

establishment are the orly ones in that block ?--A. Yes, sir.
Q. Where are the entrances to the Evans house?--A. On the front

of the house, facing the street.
Q. Any others ?-t. The rear entrances.
Q. Then there is an entrance there toward the garrison?-A. Yes,

air.
Q. Is there an entrance from the west?--A. There is a small side

door, I think.
Q. Does not open on the alley?--A. No; it opens on the yard.
Q Are there any more than two entrances to it? Isn't there a

gate?--A. There are two front doors.
Q. Isn't there an entrance from each street or alley that you can

get into the yard or the house ?-A. I don't think there is an entrance
from the alley.
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Q. You are not positive?-A. No; I never examined the house
carefully.

Q. Do I understand there is an entrance into the house or yard
from each of the other streets and not from the alley?-A. There is
one from the side toward the garrison gate. There is a side gate on
this side right here (indicating to the west)-Adams street.

Q. Are you sure there is not more than on;, other residence place
on that block--A. No, sir; there's just the Leahy residence and this
undertaking establishment are the only-it's all one house.

Q. That is, the Leahy residence, so called, and 'the upholstering
establishment are all one house?--A. No, they are separate; there
are two houses in that square.

Q. Do you know whether anybody else lives in that block any-
where than the Fairman you speak of and Mr. and Mrs. Evans, or
did live there at that time?-A. Not of my personal knowledge,
but Mr. Evans said a Mrs. Byrom, or something like that.

Q. Where did she live and who was shei-A. I think she lived in
the same house with the Evanses.

Q. You said something about this man being concealed under the
ste p.-A. I said that Mr. Evans said that Mrs. Evans said.

A. Not direct evidence,, but that is the report that came to you .-
A. Yes, sir.

Q. Do you know what steps this was?-A. Yes, sir; I know which
they are.

Q. Which ones ?-A. The back steps that lead down from the
house.

Q: Then it would be toward the garrison side?-A. Toward the
garrison side.

Q. When did this first come to your knowledge?-A. The day
following the incident.

Q. About what time?--A. Colonel, I don't remember the hour.
Q. About.-
The court here took a recess until 11 o'clock a. m., at which hour

the members of the court, the accused, his counsels, the reporter,
the witness, and the judge-advocates resumed their seats.

Q. Major, let's come back or let's advance a little and take up
what occurred at the time you and your brother, Dr. Joe Combo,
came into the garrison on the early morning of the 14th of August
last, under the escort of Company D of the Twenty-fifth Infantry
and Captain Lyon. About what time did you say that was?--A.I
said it was about 1 o'clock or a little after 1, to the best of my belief.

Q. You think it was a little after 1, or before; how did you note the
time, or did you note it?-A. No, sir; I did not note it.

Q. You just speak from recollection and from what you assumed
was the hour--A. Yes; the hour.

Q. The hours were not called by the sentinel, or'nothing to indicate
it to your mind ?-A. No, sir.

Q. I believe you said there were two or three officers present
there ?-A. Yes, sir; I did say that.

Q. There might have been others present besides these two or three
officers and your brother and yourself and Major Penrose? There
might iave been some othersl- A. I don't think there was anybody
else.
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in . Was Captain Lyon one of these officers?-A. Yes; he marched
i the post.
Q. He remained there? Was present at the conversation?-

A. Yes.
Q. And you know Lieutenant Grier, do you?--A. Yes, sir.
Q. Was he present?-A. I think he Was.
Q. And do you know Lieutenant Lawrason of that command?-

A. Yes, sir.
Q. Was he present?-A. I don't remember, but I remember Major

Penrose mentioning Lieutenant Lawrason's name when Captain
NMacklin camie up.

Q. What was the condition of the command as you saw it? Did
you take it in?-A. Captain Lyon's com pany marched into the gate-
Captain Lyon, Doctor Combe, and myself at the head of the column-
we marched in, and they maintained that formation inside the sally
port.

Q. Did you see any other members of the command ?-A. What do
you mean by other members of the command?

Q. There were two other companies in the garrison, were there
not ?-A. Some of them were to the left of us.

Q. Could you see them?
At this point counsel for the accused was called from the room and

the court took a short recess until 11.15 o'clock a. m., at which hour
the members of the court, the accused, his counsels, the reporter, the
witness, and the judge-advocates resumed their seats.

(Last question repeated.)
A. I saw some of them; they were in irregular order, stretched

along the fence.
Q. You mean the fence or the wall?-A. The wall.
Q. About how far were they from the wall ?-A. They were right

near, to the left.
Q. Were they nearer the barracks or the walil?-A. They were

nearer the wall.
Q. What position were the men in, do you remember?-A. I just

saw a few; they were strung out.
Q. Were they standing on their heads, or kneeling down or sitting

down, or.standig up, or how ?-A. A soldier does not generally stand
on his head, Colonel.

a I know that, but what was his position?-A. Like a soldier,
With his gun in his hand.

Q. Standing up or sitting down?-A. Standing up.
Q. Were these men in audition to Company D?-A. Some men to

the left of D. D Company was in column of fours.
Q. Fours or twos?-A. We marched in, I think, in column of fours,

as near as my -
Q. Now, when you say to the left do you mean as you came into

the gate they were to the left--A. To the left of the entrance.
Q. Did you see any to the right as you came in, do you remember?-

A.I do not remember.
Q. How long had you talked before Captain Macklin came up ?-A.

I must have been standing there twenty minutes.
Q. Coming back to that other question, I want it cleared up. Were
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you told by Major Penrose, or anyone else, what dispositions were
wade of the command that night? I mean military dispositions.-A.
Nothing at all, except when Mr. Evans and I went to see him.

Q.N-o; I am talking about that night, Major, when you came in
through the gate with Captain Lyon. I want to know 'whether you
were told or knew in any way what disposition had been made of the
troops of the commandof Major Penrose?-A. Nothing, except he
said something about verifying the companies.

Q. But you don't know whether all the command were stretched
along that wall or not?-A. He said to Captain Macklin, "Sir, you
will take command of your company, relieve Mr. Lawrason; he is
along the wall."

Q. Yes; but that don't bring out the point. I want to get at
whether or not you knew, Major-whether or not he had disposed of
his whole command there at that time. Did you know it?-A. I did
not; no. Except that he stated they were along the wall.

Q. Major Penrose himself told you they were along that wall ?--A.
Yes, sir.

Q. Did you understand the object or the purpose for which he had
stationed them along there?--A. Except that this matter had
occurred, and-that's all.

Q. Well, we will get at it in another way. When you came up, as
I recall, you said you shook hands with Major Penrose.-A. I did.

Q. Andl told him what?-A. I told him that some of his men had
attacked the town; that a man was killed; that the lieutenant of

olice was badly wounded; that his horse was killed and quite a num-
er of houses had been shot into. And he answered me and said,

"Doctor Conibe, I can hardly believe ihis. It has been reported to
me that the citizens fired on the post."

Q. Then did it occur to you at that time that this disposition was
made because he believed that the citizens had fired on the post?
This disposition of his troops, I mean.-A. If he thought so, I suppose
he took that-

Q. Have you any doubt in your own mind, from the conversation,
that he did think so at the time?-A. I think Major Penrose properly
thought that the citizens had fired on the post from the report which
he had received.

Q. And that he had made this disposition of troops with the idea
prevalent in his mind?-A. Possibly; ys.

Q. As a matter of fact, didn't Major Penrose adhere to that until
he saw the cartridge clips, as far as you know?-A. H1P may have. I
did not see him until the next morning when I gave him the clips.

Q. Didn't you teify you saw him when you came in to sick call?-
A. He was standin.--I saw him in front of the company-

Q. But you had no conversation with him?-A. Not until I saw
him at 9 o clock.

Q. What occurred in that conversation? That's what we want to
get at.-A. I have already related all that I recall.

Q. I want to get at it in this phase of the examination, too. Limit
yourself to just what yo said to Major Penrose, as fa as you recol-
lect.-A. In substance I have just told you a minute ago.

Q. That was the substance?-A. More or less, that was the sub-
stance.
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Q. These people that you mentioned as being present in this con-
versation, were they present at all of the conversations?--A. No, sir;
the major and I walked over to the road.

Q. That would be toward D Company?-A. Toward D Company,
on that road that flanks the wall withii the post.

Q There is a road between the barracks and the garrison wall ?-
A.Yes, sir.

Q. You walked off on that road ?-A. Yes, sir; just a little distance.
Q. Do you remember what part of the conversation occurred when

you and he were alone there f-A. No, sir.
Q. You don't remember?-A. No, sir. I insisted that the soldiers

had done it and he didn't believe it.
Q. He insisted on his belief that the shooting was from the other

direction?-A. Yes, sir.
Q. And did he insist on that belief up to the time you left--A. To

the best of my knowledge; yes, sir.
Q. Now, then, that's substantially all that was said that you can

recall, up to the time you started away?-A. Practically, except that
I had another conversation with another officer which does not bear
on this at all-with Captain Lyon.

Q. It was right there-Major Penrose was there; let us have what
it was-we would like to have what it was.

Q. (By Judge-Advocate.) Was Major Penrose there?-A. (By
witness.) Major Penrose was not there; no, sir; and it does not bear
on this case.

Q. Well what did you say to Major Penrose just as you were leav-
ing, after this--A. I said to him, "Major, I consider it very necessar-
that, you keep your men and officers within the post." And he said
to me-I gave my reasons for it; said it was dangerous; the feeling
of the people was suci I considered it dangerous for them to go to
town-Major Penrose said to me, "Major Combe, I shall certainly
take those steps and shall allow none of my officers or men to go into
BrownsVille, and you take the same precaution and do not allow
any of your citizens to come into the post. You may come in at any
tinie of the day or night and I shall so instruct my sentries."

Q. Do you remember saying anything about what people down-
town were doing, or what they had done, at this time --A. At this
moment I do not recall what I said.

Q. I will make it a little more distinct, Major. Did you at this
time state, in substance, that it was not safe for the men to come
downtown and that you had just avoided having about 300 of the
citizens of the town make a rush on the post-300 armed citizens of
the town make a rush on the post?--A. Idid; but I now feel I exag-
gerated the number. I don't think there could have been more
than 150.

Q. Did you tell him at that time that you had by your personal
efforts prevented 300 armed citizens of Brownsville from rushing the
post.-A. I do not remember the number I said, but I did say a
great many citizens. They asked me to lead them down.

Q. And you'spoke of armed citizens --A. They were all armed, (
nearly, with whatever they could get hold of.

Q. Major Combe, when was it, according to your best recollec-
tion, with respect to the time you came-don't you know-into the
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garrison that night with Captain Lyon, that Major Penrose said,
'Verify your commands?"-A. Shortly after I came in he said,

"Gentlemen," speaking to his officers.
Q. "Verify your commands." Did they do so--A. I do not know.
Q. Have you any reason to doubt that they did so?-A. An officer

generally obeys lis orders. .
Q. You have no doubt in your own mind that these companies

were verified at the time?-A. I don't know, Colonel; the order was
issued.

Q. Major Penrose issued the order?--A. Yes, sir.
Q. Were the men kept in the post that night-the soldiers, I

mean?--A. To the best of my belief, after the occurrence.
Q. I mean from the time you yourself came there and had this

conversation with Major Penrose the men of that command were
kept hi, as far as you know ?-A. To the best of my belief and knowl-ledge; yes.Q. You assumed from that time on, or shortly after that, the posi-

tion of chief of police-took personal charge of the police?-A. Yes.
Q. How many extra policemen did you put on that night?-A.

That night I didn't put on any extra policemen; I simply requested
certain citizens to arm themselves and assist me.

Q. But did they act, generally speaking, in the capacity of police-
men?--A. Yes sir,

Q. If any soldiers had been found downtown that night you would
have known of it?-A. We were on the qui vive.

Q. It would have come to you, absolutely?-A. Oh, yes.
Q. Then you are perfectly free in your own mind that they did not

coine down; you would have known of it?-A. I feel that, yes.
Q. As a matter of fact, were the men of the command allowed

downtown, or did any of them come downtown, from that time until
they left the post ?--A. Not to my knowledge.
(Q. Now, as a matter of fact, was not one company-Captain Lyon's

company, D-sent down to 1)ack the train ?-A. Oh, yes; I except that.
Q. But, aside from the times they were under the absolute control

of officers, from 1 o'clock that night, when you saw Major Penrose,
there was no report came to you, from any official sources or other-
wise, that Major Penrose's command was not restrained or held in
the post ?-1A. They were restrained, for Major Penrose said he would
shoot-made use of that expression, that he had issued positive
orders and would shoot any man that disobeyed instructions.

Q. That night?-A. Yes.
Q. So he was positive enough in his position to let the men know

that any man that violated that order by going down town would be
shot?---A. Yes, sir.

Q. And, as far as you know, that order was not withdrawn during
the time the command stayed there --A. As far as I know it was not
withdrawn.

q. You didn't see the command any more that night? I mean
Major Penrose's command; you didn't see it any more that night?-
A. No, sir.

Q. When you came in next morning, you came in to attend sick
call officially-A. I went to the hospital.

Q. What. time did sick call go, Major, as you recollect?-A. I
think it was 7 o'clock.
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0. And you were coming in about that hour to be on time for sick
call---A. may have been a little earlier or a little later on account
of the excitement.

Q. Yes; I make no point of that.-A. Major Penrose had said to
me the night before-I said I might be down late to sick call.

Q. Now, you said in answer to a question-I had better read your
previous answer-you said, "I know that D occupied the barracks to
the right and I think that B Company occupied the barracks to
the left." You were then told to go on, and made reply as follows:
"As we drove around in front of D Company barracks I saw the com-
pany in front of the barracks cleaning their guns. I saw two officers
there. I remember they were officers because I saluted as we went
by." Tell this court what your impression was of the cleaning of those
guns; was the whole company at it?-A. In my opinion the whole
company were there.

Q. At cleaning the guns?--A. They were not at attention. There
were rags on the steps, I remember distinctly, and I actually saw them
cleaning guns.

Q. Now, was it the men or the officers that you actually saw clean-
ing those guns ?-A. It struck me it was the men.

Q. Now, as a matter of fact, may it not have been the officers run-
ning rags through the guns? I want your best recollection on that,
Major, because it is important.--A. I don't think so; I don't think
I saw the officers cleaning the guns. My brother remarked to me
"What do you think of that?" or something of the kind. I did
not put it in my testimony. I did not think anything of it at the time.

Q. Are you sure it was D Company? Might it have been B Com-
pany ?--A. I don't know the men individually of any of the companies.
They all look alike to me-and it was colored troops. .

Q. It was one of the companies?-A. One of the companies, and it
was in front of D Company, and they were not in regular formation.

Q. The impression made on your mind at the time was that they
were trying to cover this thing up ?-A. No, sir; I never thought any-
thing of tge kind. They were cleaning their gims. I didn't know
whether it was inspection or not.

Q. As a matter of fact, from your five years' experience, do you not
think it rather unusual for men to be cleaning their guns at inspec-
tion?-A. Before inspection possibly they were doing it, but it is unit-
sual; yes.

Q. I understood you to say yesterday that you had had no expe-
rience directly with troops; your experience has always been staff
duty?-A. Most always at headquarters.

Q. Practically the same as you were at Tacloban?-A. I was chief
surgeon; yes.

Q. But you didn't intend then to give the impression to this court
yesterday, when you spoke of the men cleaning their guns, that it was
to hide or conceal anything that may have been done the night be-
fore? -A. I didn't know what it was done for, Colonel.

Q. Do you intend to give that impression? I understood you to
say you did not.-A. I saw them cleaning their guns, and I didn't
kfiow whether it was a regular order or what it was. I would rather
not answer that in the negative and say no, I did not think they were
doing that, because I did not think anything about it at the time.

Q. Do you intend by your evidence to give the impression to the
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cour't-A. I was asked that question and I have to answer it;
what I saw.

Q. Do you now intend to give that impression to this court?-A. I
don't know whether I ought to answer that question, Colonel.

By tho assistant judge-advocate:
May it please the court, we think that it is objectionable. I think it is proper for

the witness to state facts-lhat he has done---and then let the court, sitting as court and
jury, draw their own conclusions. I don't think it competent to a.k this witness did
he conclude this or that; I think it would have been as competent for us to have
asked him that yesterday. He states what hn actually saw, and then it is for the court
Io draw their conclusion. We think it competent to state domething lie has seen or
done, but not to give his conclusions.

By counsel for the accused:
This is not calling for a conclusion frem the witness. The gentleman has stated the

law accurately. T is is not a conclusion; it is what he intends to say by this language,
and we have a right to ask that; lie uses language, and we have a right to know what he
means by that language. It is not conclusion; it is what you mean by this language.
I is perfectly absurd to say I can't ask this witness what he means by this language.
Every language is subject to two or three interpretationts, and this language certainly
is, and we have a right to know, and we insist on knowing, what this witness mewns to
say by that language, and Ihat's all we ask.

By the judge-advocate:
Thi. point we wish to make I am postive Is not clearly understood by counsel for the

defense. Counsel now asks him what lie wants the court to believe; that is, what are
you trying to bring out by this statement of facts. The witness is not prosecuting; he
is not trying to bring out any particular point: he has been asked to state a fact, which
lie has done clearly, and lie should not be called upon to make an argument against or
for the defense. 'Ihat is the point we wish to make.

(At request of counsel the question asked was read over.)
By the counsel:

Now, may it please the court, I don't want this court to think for one moment that
this witness is antagonist ic' J doi't so consider him; on the contrary, I think he is evi.
dently trying to tell the facts as lie reinembers them. There is no question in my mind
about that and has not been from the start. When I asked him what he means by this
language, what lie meant to tonvey, he calls the attention of the court that ' 'my brother
says, 'what do you think of that?"" his whole manner indicating that it refers to some.
thing that has gone before. and I want. him to say positively what impression he had at
that time. We are entitled to his opinion; we are not bound down to "did you see
that" or "did you see tsi.q." We are entitled to lie impression made on his mind at
that time, and we can wsk himi in a thousand different ways. We want to know the
truth. If Major Comube believed at that time that those men w.re cleaning those guns
at that time to cover up these things, I want to know it; and if he don't believe it, for
heaven's sake let him say so. We don't want to cover up anything in the matter. If
we can't explain it-and we can explain it, that's what we are going into--if we can't
explain it afterwards, Major Penrose will have to take the consequences. But it was
simply what impression was created in your mind at that time. He saw those men
doing what he admits to he an unusual thing at inspection; he has had five years'
experience, and! we want to know, and we want you t. ,:,w. That's all there is to it.
We inist on the answer.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am instructed by the court to announce the decision that the objetion be not sus-
tained. The question will be answered.

(Ques!ion was reread to witness.)
A. I am obliged to say that the occurrence in my mind was suspi-
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Q. You haven't any doubt in your mind that all the men of that
company were cleaning their guns at that time, have you?--A. No;
I can't say exactly the number.

Q. Tell us, Major, approximately.-A. I did not see them all clean-
ing their guns.

Q. We want to know what your recollection is.-A. It struck me
that I saw several of them; possibly thi'ee or four.

Q. Then when you said, I saw the company in front of the bar-
racks cleaning their guns," you didn't mean to say the whole com-
pany?-A. The whole company? No, sir; I saw some of the men.

Q. You simply saw the company out there, and you saw three or
four of the men Cleaning their guns ?--A. Yes, sir; and some rags out
there.

Q. And the impression made in your mind, as you stated now, that
it was a suspicious circumstance?-'A. Yes, sir.

Q. You said there were officers there present; about how many,
do you remember?-A. To the best of my belief and remembrance
there were two there.

Q. Yes; I notice here in the direct examination you said, "I am
not sure, but there were two officers." You were not sure as to the
exact number, but there were two officers ?-A. Yes, sir. .

Q. There might have been more ?-A. There might. have been.
Q. You never mentioned this in any other official inquiry, did you,

as a suspicious circumstance, as you recall -- A. I had a conversation
with my brother about it afterwards several times, and I mentioned
the fact to the chairman of the Citizens' Committee. I didn't speak
much of it.

Q. Were any other companies formed at that time?--A. I don't
remember, Colonel.

Q. The only one you noticed was that one?-A. On the right,
because it was near me.

Q. As I understand, you came into that gate (points to main gate);
you drove around in front of D Company--A. I came down that
broad road. I can best describe it by walking over there.

Q. I wish you would show us where you went.-A. I came in this
gate, turned to the right in front of D Company, turned to the left
past the administration building, turned to the left, drove down the
front of the officers' quarters, turned in to the right-the hospital
road-up to the hospital.

Q. How did you go out; you were a little uncertain about that?-
A. don't remember.

Q. What you thought. You were uncertain about that yesterday.-
A. (Indicates that he probably passed out by the road-.) Not that
I probably"-I don't know.

Q. What's your recollection ?-A. I don't remember how we came
out, Colonel.

Q. Whereabouts-will you look at the map; which direction do
the barracks face? Toward the officers' quarters and the parade?-
A. And the parade.

Q. Where was D Company formedI Show us on the map.--A.
They were, to the best of my recollection, between their quarters,
which is here, and that walk. The steps are right here that lead up
to the barracks.

204 I[FEB. 13, 1907



FEB. 13,1007.3 AFFRAY AT BROWNSVILLE, TEXAS. 205

Q. Only one steps on those barracks that you remember?-A. On
the front; yes, a long set of steps.

Q. And that's about the center of the building ?-A. Yes; about
the center of the building. Y a

Q. You are uncertain as to whether the other two companies there
were formed or not?-A. We turned this way, and I did not look
this way.

Q. But when you went down the officers' line you could naturally
have seen them i?-A. I don't remember.

Q. There is no outlet to that road, Major, that, passes in front of
the guardhouse there, marked "A" on the plat, is there ?-A. There
was, but it was closed by Major Cooke.

Q. It was closed all .during the administration of Major Penrose?--
A. Yes, Sir.

Q. Was there any way for foot passengers to go in and out in that
vicinity?-A. There is a kind of a stile or steps somewhere-just let
me refresh my memory-there is now a stile there, the back of the
laundress' quarters; tley used to go back and forth.

Q. What do you mean by back of the laundress' quarters? Show
the court what you mean.-A. I think that represents it; it ought
to be there; this way (indicates to the west). People used to go
through there; I think the wire was cut.

Q. Show us the stile, will you?-A. (Indicates a point in the wire
fence midway between the road in front of the guardhouse and the
next street to the east of the garrison, a little east of the center.)
East of the old gate.

Q. The old gate was where?---A. Right there. (At end of road
passing in front of guardhouse.)

Q. There is no entrance, turnstile, or otherwise. there now?-A.
No, sir

The court then took a recess until 2 o'clock p. mI., at which hour
the members of the court, the judge-advocate, the accused, his coun-
sel, and the reporter resumed their seats.

L. E. Appleby was duly sworn as reporter.

The cross-examination of FREDEPRCK J. COMBE, after the witness
had been reminded that he had been sworn, continued by assistant
counsel for the accused:

Q. Major Combe [you stated] that you drove into the town of
Brownsville on the morning of August 14, 1906, to attend sick call.
About what hour of the morning was this?-'A. My belief and remem-
brance, it was about 7 o'clock in the morning.

Q. I understand, then, that as you drove in front of D Company
barracks you saw the company out there and that you formed the
impression that two officers were there. Is that correct?-A. Yes,
sir.

Q. You think you saw Major Penrose there?-A. To the best of
my remembrance'and belief.

Q. Was Captain Lyon presentt--A. I don't remember.
Q. Who was in command of D Company--A. I don't know.
Q. Do you know what company Captain Lyon had ?--A. No, sir.
Q. Did you observe this company in front of D Company barracks

for any considerable length of time?-A. No, sir; just driving by.
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Q. You stated you saw the company cleaning their rifles. You
have since modified that statement that a few men seemed to be
cleaning their rifles. Is that correct?---A. Yes, sir.

Q. Did those officers seem to be supervising the cleaning of these
rifles?-A. I can't say.

Q. They were present there, were they?-A. Yes, sir.
Q. They seemed to be attending to what was going on ?-A. I can

not say.
Q. What did they seem to be doing there?-A. They were standing

in front of the company, as near as I can remember.
Q. You stated that an unfavorable impression was created in

your mind from this fact that had come within your observation
Do you think that impression was partly produced by the fact that
you saw officers present there?-A. Not especially.

Q. If no officers had been present there, would you have thought
as much of the circumstances?-A. Yes, sir.

Q. For what length of time did you observe this--A. I was driving
fast; a question ofa few moments.

Q. Did you have a sufficient opportunity for observation to have
formed a necessarily correct conclusion as to what was being done?-
A. Please repeat that question.

Q. Did you have a sufficient opportunity for observation to have
formed a necessarily correct conclusion as to what was being done?-
A. I simply glanced to the right when I was saluting and saw what I
have stated.

Q. You have stated a matter of opinion, haven't you ?-A. I stated
what I saw.

Q. And your opinion was that the men were cleaning their rifles?-
A.7es, sir.

Q. They were certain facts that came within your observation?-
A.Yes, siu.

Q. Now, the question is did you have a sufficient opportunity of
observation to have foimed a correct conclusion in your mind ?-A. I
had a sufficient time to see what I said I saw.

Q. If you formed a necessarily correct conclusion as to what was
being done, then Major Penrose and that other officer who was present
were cognizant of the facts that came within your observation, for
that matter, were they not?-A. I didn't understand the question.

Q. *If you say that in driving on past that D Company barracks
you saw certain facts that led you to a correct conclusion that the men
wer' cleaning their rifles, the two officers who were situated near those
men must have had the same opportunity for observation as you did,
and they must have been cognizant of these facts that came within
your observation, and they must have been responsible for this
matter?-A. I don't know about that; they were officers and were
there in the discharge of their duty. I simply stated what I saw.

Q. Can you state positively that this was a cleaning of rifles or an
inspection?-A. I said that I saw a few men cleaning their guns.

Q. Could you state positively that they were cleaning their guns
or the guns were being inspected?-A. I stated they were cleaning
their guns.

Q. Are you familiar with the fact that rifles are sometimes inspected
by using a rag?-A. No, sir.

Q. Never saw that done for the purpose of a very careful inspec-
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tion?-A. I have seen the formation of an inspection and the officer
walking along the line and taking a piece from the men, throw open
the breech lock, and throw up the piece and look through the barrel.

Q. But in your experience, have you never seen an officer putting a
rag through the rifle and inspecting the rag after it comes through?--
A. No, sir; I haven't seen that.

any inspection of rifles of that command that morn-
ing?-A. ot that can remember.

Do you know what officer was in command of B Company at
Fort Brown?-A. No, sir.

Or of D Company?--A. No, sir.
What ofcer did you meet out in Brownsville that night making

the patrol of tie town with his company?-A. Captain Lyon.
What company was present with him?-A. I don't know.

QUESTIONS BY COUNSEL FOR THE ACCUSED.

You have been acting post surgeon there for a long time, haven't
you?-A. No, sir; for a shoe't while.

Q. You were post surgeon there all the time the Twenty-fifth
Infantry was there, were you not?-A. Yes, sir.

Q. As a matter of fact, doesn't the company commander send the
sick report to you ?-A. Yes, sir.

Q. So that you knew, in your official capacity of post surgeon,
who the company commanders were, in that way?-A. Yes, sir; in
that way

Z. But you didn't notice that fact with sufficient particularity to
fix it in your minad? Is that what you meant to say?-A. Yes sir

Q. You say it was about 10 o'clock when you next saw Major Pen-
rose?-A. Between 9 and 10.

Q. And he was in the presence of Mr. Creager?-A. Mr. Creager
was sitting in his office to his left.

Q. Was anybody else in the room?-A. I can't say positively.
Q. Wasn't 'Lieutenant Grier acting adjutant at that time?--A. I

don't remember.
Q. Well, was Lieutenant Grier in the room during any of this con-

versation?-A. I don't remember.
Q. You don't remember it well enough to state whether he was or

was not; that is what you mean to convey?-A. Yes, sir; that is
what I mean to convey.

Q. How long were you present at that meeting between Mr. Crea-
ger and yourself and Major Penrose?-A. Not more than ten or fif-
teen minutes, as near as I can remember.

Q. Could you give us any of the conversation that took place at
that time? First, could you recall anything that Mr. Creager said V-
A. I can't, except that they were talking about who did the shooting.
I arrived in the room aboi0't that time, and when Air. Creager got
through I took these shells out of my pocket and put them on the
corner of the major's desk.

Q. Is that all that you remember of the conversation, so far as Mr.
Creager is concerned ?--A. Yes, sir.

Q. Let's take up that question of the shells and this interview later
when you handed out the shells?-A. My remembrance is that I had
them on both occasions.
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9. How many did you have approximately at that time-A. I
can t say; a hand full-possibly six or eight.

Q. And you are not positive that it was at this time that Major
Penrose spoke, as you testified to yesterday, that "These were my
men," etc. ?-A. Yes, sir.

Q. You went back from there to town, did you ?-A. Yes, sir.
Q. Did you previously issue a call for the Citizens' Coinnittee?-

A. We had talked on the street-
Q. Had you issued a call at all? You stated yesterday, as I recol-

lect, that you issued a call for a meeting of the citizens.-A. The call
was issued, if my remembrance serves me right, between 9 and 10
o'clock. I talked with sonie prominent citizens who stated to me
it was advisable to bring the citih.ens together. I went down town
then and took immediate steps to get thinking people together-the
better class of citizens together.

Q. I don't understand yet whether you issued a call previous to

this time.-A. No; we had talked about it and said it was necessary.
Q. I find that you say, referring to this, "I went back down town

and the ieopile were congregating on the streets and talking over the
affair and they sp)oke ofa mass meeting, and I thought it, advisable
to call the people together." Now then it must have been after-
wards that you did thiis?-A. Yes, sir.

Q. How did you call those people together?- A. Wesent out around
town-sent word by our officers to the prontinent citizens and told
them to bring the people together.

Q. By ollicers, ou mIfean your police force?-A. Yes, sir.
Q. How long did yotur meeting last-this meeting of the citizens?-

A.It didn't, last very long; about half an hour or so.
Q. You decided then to go up and wait on Major Penrose ?-A. A

committee was appointed. The chair was instructed to appoint a
committee, and the chair waived the responsibility. I was the chair-
man. The mayor waived the responsibility and called upon three of
the most prominent citizens to come forward and select a committee
for that purpose.

Q. And you went with the committee?-A. Yes, sir.
Q. Had no trouble to got in the post?-A. None whatever.
p0% What did you see as you went in the post,with regard to the
8 tion of troops?-A. There was a sentry at the main gate-there

was more than one man-and he called w henwe came up to the gate-
he called to the corporal of the guard; that is iny belief, and-1 said
"I am the mayor of the town and this is the Citizens' Committee,"
and he allowed us to go through.

Q. As a matter of fact, were there not sentinels stationed all along
that wall ?-A. I think so.

Q. Was there any officer apparently in charge ?-A. I don't remem-
ber; but there was an officer always near by.

Q. A commissioned officer, I mean--A. Yes, sir.
Q. From your experience in the Arm', would you say that there

was a company on guard or nott-A. No; I wouldn't say that there
was a company.

Q. What would you say? How would you describe it?-A. I
would describe it as a squad of men.

Q. And they were all near the gate?--A. Near the gate; yes, sir.
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There is a big gate, and a small gate to the left, and I saw several
colored soldiers there with their pieces in their hands.

Q. Now, was this disposition of the troops changed up to the time
the troops went awav-A. There was always a guard there.

Q. That isn't quit; the answer. Was it changed in as far as you
could determine between this time or the time the Twenty-fifth
Infantry troops went away-A. I will answer your question this
way: I went into the post daily, and every time I went in there there
were several soldiers about that gate.

Q. And about commissioned officers, did you see a commissioned
officer around?--A. Not after a day or two, but there was a com-
missioned officer quartered or stationed in the sentry room or in the
first sergeant's officeof Company D.

Q. What could he see from Company D quarters?-A. He could
see anybody come in.

Q. He had a good field of view alon g there ?-A. Yes, sir.
* Q. Did you understand he was in charge of this guard theret--A.
I understood from Major Penrose he would keep an officer there.

Q. And he lived up to that in good faith?-A. He did, to my
opinion; yes, sir.

Q. Your committee then went down and met Major Penrose?--A.
We went to the administration building and we met Major Penrose.

Q. And who was present besides the committee and Major Pen-
rose at this meeting?-A. I won't say this positively, but I do
believe that there were one or two officers.

Q. Do you remember whether Captain Lyon was there?-A. I
don't remember, Colonel.

Q. Well, was Lieutenant Grier there?-A. I do not remember.
There were officers present. I can't fix it in my mind.

Q. As I understand, they might have been there?-A. Yes, sir.
Q. Who was the first person to spedk to Major Penrose-of your

committee, I mean?-A. After we were all introduced; that is, those
who didn't know Major Penrose--

Q. Who introduced the various people?-A. I did.
Q. Did you introduce thern to anybody besides Major Penrosel-

AL believe that I did to some other officers.
Q. Who were the officers there you introduced all the committee

to as a preliminary to your rieeting?-A. To all of them-all that I
knew,

Q. So when you started in vou understood that practically every-
body knew who everybody else was?-A. Yes, sir.

Q. Who was the Iirst nian to really open up the conversation in
regard to the happeaings of the night before?-A. Mr. Kelly, the
chairman of the committee.

Q. I wish you would tell the court everything that you can remem-
ber that Mr. Kelly said. Give his conversation, as nearly as you can
as he said it, and the substance of the balance.-"A. He briefly stated
what I have stated before about the occurrence.

Q. And the events he spoke of were-A. The killing of Frank
Natus, the wounding of the lieutenant of the police, the killing of
the horse, the shooting of the town generally, his duty, and the
belief of the citizens that it was done by some of Major Penrose's
command. That is the gist of the conversation.
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Q. Before he spoke, you yourself said something about who you
were and what you were?-A. I don't remember. Major Penrose
knew me.

Q. I know. How many in that committee?--A. The full com-
mittee were 15, but they were not all present.

Q. As a matter of fact, didn't you say to Major Penrose what had
happened and how you happened to come there i-A. Mr. Kelly did
that.

Q. Are you sure you didn't do that, now, Major?-A. I don't
remember.

Q. Now, as a matter of fact, didn't you announce the fact that
you had had a meeting down town; you had discussed this outrage of
the night before, and a committee had been appointed and Mr.
Kelly was chairman of that committee? Isn't it a fact you so an-
nouncedl--A. I don't remember.

Q. You wouldn't say it isn't so?7-A. No; I wouldn't say it isn't so.
Q. Did Mr. Kelly say anything about the object of the commlt-

tee-A. Yes, sir; he stated that.
Q. What did he say-what did he state to Major Penrose was the

object of the committee ?--A. That this committee having met-that
suoh and such a thing has happened, as I have already stated, that
the CJtizens' Committee-that they had appointed an investigating
committee to look into this and to find out and to confer with Major
Penrose, and to find out, and get his efforts and his best endeavors
to find out who did this shooting.

Q. Did he say anything about that it was their intention to lay
the facts that were il their possession before Major PenroseI Was
anything said to that general effect?-A. I don't remember that,
Colonel.

Q. Told him there was rio doubt, substantially, that the soldiers
had been guilty of that?-A. Mr. Kelly dilated at length on that.
I don't remember exactly what he said.

Q. He didn't hold back anything? He told Major Penrose every-
thing you knew and the weight (,,f evidence ?-A. Yes, sir.

Q. Then he did lay before hini substantially everything as you
understood it at that time?-A. Yvs, sir.

Q. You told him about the killiny of Natus, as you say, and the
wounding of the lieutenant?-A. Yes, sir.

Q. Did you discuss any of the events, previous to the 13th, or was
your conversation limited to that ?-A. 'J don't remember, sir.%

Q. You don't remember whether the st-called Evans affair and the
so-called Tate affair was brought up at all ,-A. It might have been,
but I don't remember.

Q. Well, was Major Penrose asked by ?iim or any particular com-
mittee at that time anything about his 'then belief was as to the
parties who did thatr-A. I tlink so.

0. Now did he state to this committee anything about the effect
of the evidence that you laid before hiin on his mert; if so, what did
he say?-A. I showed these clips and the inajor shook his head and
said, "Gentlemen, I fear this is very strong evidence " or something
to that effect.

Q. Well, do you remember anything tLiat lie said in the way of
regrets about that?-A. Yes, sir. Major Penrose was very much
moved. Every member of the committee noticed it. He said: "Gen-
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tlemen, I wouldn't have had this thing occur for anything; I would
give my right arm to find out the culprits."

Q. Did lie state anything about the length of time or length of
service he had in that connection?--A. Yes, sir.

Q. Do you remember what he said in that regardt?-A. No, sir.
But I remember of him speaking of his service.

Q. Did Captain Kelly, the chairman, or any member of the corn-
mittee ask Major Penrose what steps he had taken thus far to ascer-
tain who was guilty?-A. I believe that question was asked.

q. Do you remember who asked it?--A. No, sir; I don't remember;
Major Penrose answered, and I don't remember except regarding
precautions.

Q. Did you hear anything said by Major Penrose about his having
his commissioned officers at work on that at the time trying to secure
evidence ?-A. Yes, sir; I believe I did.

Q. Did Major Penrose inform your committee then at that first
meeting that e had his commissioned officers at work investigating
this matter?-A. Now, that you refresh my mind, I believe lie did.y

Q. Did he say anything about any instructions that had been given
to noncommissioned officers by himself or at his instigation?-A. He
said lie had the noncommissioned officers working on this.

Q. I wish you would tell the court the substance, as near as you
can recollect, of the instructions he stated he had given to the non-
commissioned officers, and by whom.-A. I can't remember, except
that you have refreshed my mind by bringing these matters up.

Q. Now, did Major Penrose at that time say anything about any
precautions he had taken-did he tell the committee about that?--
A. Yes, sir.

Q. Tell the court as nearly as you can recollect what he said in
that connection.--A. He said something about the establishment of
cossack posts along the wall.

Q. Did he give you the limit of those cossack posts?-A. If he
did, I forgot.

Q. I will ask you if he didn't say that he had these posts standing
from the Rio Grande River to the quartermaster's office, or the
quartermaster's storehouse, or something to that effect ?-A. If he
did, I have forgotten.

Q. Did he say anything about having an entire company on
guard?-A. Yes, sir.
a Q. Did he say that he had an entire company on guard ?-A. Yes,

sir.
Q. Did he say when he put it on?--A. After the occurrence on

the night of the 13th.
Q. Do you know whether or not he continued that guard from

that time on?-A. Whether he kept that guard on in that formation
I do not know, but there were guards along the wall all the time at
lhht'Now, did he say anything about having had any affidavits

taken or men interviewed up to that time ?-A. Not then.
_Q.aAs a matter of fact, didn't he tell you at that time that the

affidavit of one Tamayo, the scavenger, and the sentinel who was
in the rear of D, that is, toward the river from Brownsville, had
been taken by him?-A. I do not remember.j
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. Do you remember about him speaking of that at any time
about that tine?-A. I do not remember, Colonel.

0. As a matter of fact, what was the attitude of those citizens in
their visit to Major Penrose? By that I wish to find out whether
they were apprehensive as to the future, or what was the attitude
of the citizens at, that time ?-A. They were apprehensive.

Q. That is what I understood you to say yesterday, or the sub-
stance of what you said; now on this point, did Major Penrose give
you any assurances as to your apprehensions or fears?-A. Ile said
that if his men did this, that he felt sure that there would be no
recurrence, and that he would station these cossack posts, and
would take all the precautions in his power.

Q. He assured the committee then, at that time, that he had
already taken the precautions to prevent his men from getting away
from the post, and that he would continue to do so, is that what I
understand you to convey?-A. Yes, sir.

Q. Can you give it in his exact language?-A. I doubt it very
much.

Q. Is that substantially wlhat he said?-A. Yes, sir.
Q. Did he do so?-A. I think that he took measures at. once.
Q. They were effective, you testified this morning, the measures

he effected ?-A. He kept his men in; yes, sir.
Q. Then did he live up to his promises to the committee, up to

that time?-A. Yes, sir.
Q. Did, or did not, Major Penrose at that meeting place in the

possession of the committee, or offer to place in evidence, what he
ad in reference to what occurred ?-A. I do not remember whether

he so stated at that meeting, but he said that to me repeatedly.
Q. Have you an accurate idea as to when he did make such a

promise to the committee?-A. I do not remember that it was made
to the committee-Major Penrose repeatedly assured me.

Q. You had no doubt that Major Penrose was assisting you as
mayor and the committee?-A. Yes sir.

Q. All in his power to ascertain who the guilty parties were? Do
you think that is true or not ?--A. I do not know whether I would
have acted that way, but I believe he tried to do what was right.
. Q. Have you any criticism of his conduct in that regard -A. No,

sir.
Q. Are you prepared to state to this court anything that Major

Penrose omitted to do?-A. Well, I take the same stand about that
question that I did this morning.

Assistant to the judge-advocate:
If the court please, we will object to that-to tdl on the witness to state whether

he had any criticism to make of Major Penrose. We do not think it is relevant at all,
and we do not think it is competent evidence at all, because it calls for this witness to
give his opinion. Now, what value would it be before this court for him to tell you
that he thought or did not think what Major Penrose ought to have done in the prem-
ises. As I understood I stated this morning that this witness will testify to the facts,
and the conclusions will be found by you. I think that this would be bringing matters
before this court that would not benefit you at all-it is not evidence.

Counsel for the accused here requested that the reporter read the
last question.

The reporter read the question as follows:
Are you prepared to state to this-court anything that Major Penrose omitted to do?
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Counsel for the accused:
I must freely confess that I do not see where any opinion Is called for from the wit.

* ness. I asked him to state to this court anything that Major Penrose had omitted in
connection with discovering the culprits. Now, if there is any question of opinion
there I must admit that I am obtuse.

Assistant to the judge-advocate:
If the court please, it is not the question alone-it is to the line of the examination

that the answer to this question would lead to. Now, if this witness were directed to
answer that question-to state any facts of any thing, or things that the major omitted
todu along this line-if he were to state that he omitted to do it, he would be asked
"How do you know he omitted to do so?" and it would be calling practically for this
witness' opinion along these lines. In other words, the witness would answer to the

* question "Is there anything that Major Penrose omitted to do?" that he omitted to
do so and so, and this would be calling for his opinion, and as his opinion as a military
expert.

As I take it, the accused here is charged with having failed to do his duty in certain
matters as an officer, and to ask this witness, "Did lie omit to do so and go and so?2'
would be using him in matters military as to the question of the accused's guilt.

The reporter was again called upon to read the previous question.
The court:

What time is this, before or after the 13th?

Counsel for the accused:
It was after the 13th. He stated that Major Penrose offered to cooperate with the

committee. He stated that yesterday, and I am simply asking if he omitted to do
anything or not.

(Witness continuing.)
I did not understand it that way. The question would elicit an

answer from me which would criticise Major Penrose's conduct as
an officer.

The court:
I would suggest that you frame that question differently.

Counsel for the accused:
I will withdraw the question.

Q. Did Major Penrose make any offer to cooperate with the com-
mittee in discovering the guilty parties that dayl--A. Yes, sir.

Q. Was this ever renewed at any time afterwards?-A. I don't
know whether it was to the committee; it was to me.

Q. Repeatedly?-A. Yes, sir.
Q. Did he cooperate with the committee?-A. Yes, sir; I think so.
Q. Did lie fail to place before the committee in so far as you know,

any evidence that he had ?-A. I do not know; I was not actively
with the committee: I was practically a member of the committee
from the fact that I'was mayor of the city, and my executive duties
and responsibilities kept me continually moving ibout, so in fact I
did very little work with the committee.

Q.You had a great many conversations with Major Penrose about
this, didn't you ?--A. Yes, sir.

Q. And was he, or was he not, in sb far as the conversations were
concerned, struggling to fid out who these guilty men were?-A.
Yes; his assurances were so.

Q. Did you question these assurances ?--A. No, sir.
Q. You did not question that Major Penrose in that regard was

acting in good faith ?-A. No, sir; I did not.
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Q. Do you know anything about the suggestion coming from
Major Penrose in regard to the appointment or a special committee
of three to consider everything that he had, that he would place
before them?--A. If he did, I have forgotten.

Q. Somewhere about the 20th of August, didn't he write a letter
to the committee, or do you know anythin about it0-A. No, sir;
my statements before this go to show that I knew little of the work
that was done in the committee room.

Q. You don't know, as a matter of fact, he offered to present all
the evidence and examine every ]nan before the committee that
they wanted--A. I have heard that, but I do not know anything
about his having stated that to the committee. If he did, and I
was present at that committee, I did not hear it, and if I did, I have
forgotten.9. Did you, in the course of this conversation, say anything to
Major Penrose about holding or controlling the unruly element of
the city of Brownsville--A. Yes, sir; in one of my conversations
I repeatedly said to Major Penrose that I was straining or doing
everything in my power to keep everything quiet and keep the peace.

Q. As a matter of fact, wasn't this sentiment utteredby you at
that time and voiced by the committee itselfI I am talking about
this meeting of the committee.-A. I do not remember about the
committee, except that I took that stand from the first, that I
was going to maintain peace in the town.

Q. But I want your best recollection as to whether or not you
did not assure Major Penrose that morning, and that the committee
did not support you in it ?--A. At this moment I do not remember
that I did; Irepeatedly said that to Major Penrose.

Q. As a matter of fact, didn't you and your committee and Major
Penrose part with most cordial relations that mornin ?--A. Yes, sir.9. You went away from that meeting then perfectly satisfied that
Major Penrose would keep his men from entering the city ?--A. I
was perfectly satisfied that he would do everything in his power.

Q. Now, Major, I want to go back to that Mrs. Evans affair that
we dropped this morning. This morning you described simply the
one-hal of the block between the alley running east and west and
the street to the west; you did not describe the upper half of the
block.-A. No, sir.

OQ. Do you know who was living in the other part of that block?--
A. Not by name, but I know the class of people, etc.

Q. Nov, I shall have to ask these witnesses some plain questions
about the people there and the character of them, and I want plain
answers.

The court then took a recess until 3 o'clock p. m., at which hour
the members of the court, the judge-advocate, the accused, his
counsel, and the reporter resumed their seats.

CROSS-EXAMINATION OF MAYOR COMBE CONTINUED.

BY COUNSEL FOR THE ACCUSED.

Counsel for the accused:
I will state to the court that we have made a rough draft of the block in which

Mrs. Evans is supposed to live, and the judge-advocate has consented to the use of
this by the court and the witness in explaining what he meat this morning, and we
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are perfectly willing that a suitable copy of it be made on an enlarged scale to attach
tothe record. My object is simply to clear up the matter for the court, and everybody
else will understand what the Witness is talking about.

Q. Now, you described this morning only the part of that block
that is toward the gate of the garrison, did you not -- A. Yes, sir.

Q. Now, as I understood you this morning with reference to that
road that runs by the court-house (witness goes to map)-in regard
to that road that runs by the court-house and where the old gate s,
that is closed up-is that block to the left? Is that property the
block where you have your pointer now?--A. This leads into the
street and this block is right here (indicating).

Q. Pretty close to the noncommissioned officers' quarters, as shown
on the map ?--A. The front faces the other way.

Q. To the rear of those quarters?--A. Yes, sir.
Q. Now, what is the nature of the people who live in that imme-

diate vicinity--A. To the right of that other half block they are
people of questionable virtue.

Q. Is it what you call the Tenderloin district?-A. Yes, sir; you
can call it that.

Q. That is what it is generally known as?-A. Yes, sir. .
Q. Now, as a matter of fact, don't the people of the Tenderloin dis-

trict live in that immediate vicinity--A. To the right-I mean to
the right, going out of the gate.

Q.But I mean in the same block; people of that class?-A. On the
other half block?

Q. Yes, sir.-A. They were Mexicans.
Q. As a matter of fact, then that entire district up in there, from

there on up, is of this element i-A. No; I would not say the entire
district, because there are respectable Mexicans who are good people
in there, but there are houses of the nature I have mentioned in thatlocality.Q._ But a good many Mexican women who are of that character ?-

A. Yes, sir; on that half block and on the other block. I do not wish
to convey that respectable people do not live there.

Q. I did not wish to convey that. What I want to bring out is: In
that vicinity are there a large number or small number o these peo-
ple?-A. Quite a number of them.

Q. You are a doctor there in the city, are you not?--A. Yes, sir.
Q. And as mayor and doctor you would naturally know where

those people were, would you-A. Yes, sir.
Q. Willyou describe what this plat is (hands witness plat)?--A.

This is the road which runs along the wire fence of the garrison.
Q. And called Fifteenth street in the evidence?-A. Yeis, sir. This

is the alley running north and south from the garrison fence across the
town right along there (indicating on map).
_ Q. And it is to the east, is it, of the block that you described ?-A.
it is to the east of the block.

Q. Go ahead with the next street.-A. Then the next street, I
believe, is Fourteenth street.

Q. And then the street west of it?--A. Is Adams street; the plat
is not correct, because that street, if it is Adams-that road leads to
the hospital, and through that gate into town, right down into the
street.

Q. Adams street?--A. Yes, sir.
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Q. At any rate, that road opens right into a street ?-A. Yes, sir;
it opens into a street, but I do not think it is Adams street.

Q. Now there are houses on the Fourteenth street side of this
place?--A. Yes, sir.

Q. The Leahy residence iEs to the east?-A. Yes, sir.
Q. And the one to the east is-A. Fairnian's upholstery is there.
Q. As I understand you, there are no other buildings on the gar-

rison, as you recall ?--A. No, sir.
Counsel for the accused:
I am told that it is not Adams street. and my only purpose is to get that location for

the court, and I would be perfectly satislied t. have it put in the record just as it is in
fact. I will be very glad to have Mr. Kleiber show us.

Mr. Kleiber (assistant to the judge-advocate):
Yes, sir. It isJeffereon. This Leahy residence ison Fourteenth street, nearj'effer.

son, inside of Fifteenth, near Adams. That map is not correct.

Member of the court:
Major Combe's last answer I would like to have explained. I understand he stated

that block began at the road and extended to Fourteenth bireet.

The witness:
The block extended one square.

Counsel for the accused:
Mr. Kleiber has corrected that. That Fourteenth street there ought to be Fifteenth

and that straightens it.

The witness:
I stated that that was wrong.

Member of the court:
At the foot of that mark would be Fifteenth street.

The judge-advocate:
If the court will kindly allow me, I think I can fix It.

Air. Kleiber:
I can clear this up. If the court please, these streets are 300 feet apart. Now, that

is Fourteenth street; that is Fifteenth street along here until it reaches about Wash.
ington and goes that way: that is Fifteenth street. Then this would be Sixteenth
street. The next street north of Adams street would be Jefferson street. Right there
there is a read coming from the post and an iron gate opening out into Jefferson street:
that is the corner of Jefferson and Sixteenth. Here is the comer of Jefferson and
Fifteenth, and then this block is the Leahy house on Fifteenth street, and the Fairnian
upholstery is on the corner, if I remember, of Fifteenth and Jefferson. This is the
block of which Major Conbe is testifying. Is that correct, Major?

The witness:
No, sir; you took the wrong road; that is the road that turns to the garrison wall.

Q.(Wr. Kleiber.) There is a gate right there (indicating on map).-
A. No, sir; there is no gate there.
Q. There was a gate there?
he witness:

May it please the court, I can show exactly where the gate is. There is a gate right
there. That is the road that goes around the garrison fence. Here is the gate.
and there should be a street right here, and that is the street that Mr. Kleiber has refer-
ence to.

Q. (Counsel for the accused.) Is it a street or alley?-A. It is a
street.
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Q. Do you remember what the namo of it is ?-A. It is Jefferson.
Q. (Member of the court.) 1 do not understand that little street

there?-A. The map is wrong. .
Q. I do not understand that little street at the east end of the

mark (indicating north and south).-A. That is Fifteenth street.
The president:

If there is no objection, Mr. Klciber, will ou kindly take a pencil and mark off the
continlatior, of Fifteenth street as it should c.

(Mr. Kleiber marks off Fifteenth street, as requested.)
The president:
Now, Doctor, would you kindly take the rule and rule across the map the street

that you refer to that is a continuation of that road that goes by the court-house?

* (Witness marks off street on map, as directed.)
* Member of the court:

I would like to hear Majoi Combe again describe that north half of that block in
the so.calkd Tenderloin district from that revised map.

The witness:
I can do so, I think, to the satisfaction of the court. Here is the block that we

have been discussing up to the alley. The Leahy house is right here. The Fairman
upholstery establishment is on this comer, and the stable is right there. The alley
runs there, then the rest of the block continues there.

The judge-advocate:
I think the court and counsel understand that we do not want to make any point

of this; we do not want to get the mind of the court confused as badly as we are.

Q. (Counsel for the accused.) Now let's take the block or the half
block across Jefferson street from Mrs. Evans', isn't it a fact that
there a lot-that there is a sort of negro settlement in that block
and that a number of them are prostitutes?-A. Which direction?

Q. The block to the west-that is, to the west of Jefferson street
or rear toward the gate of the garrison-from Mrs. Evans' block.-
A. I think that the colored family that you have reference to is
respectable, but there are people of the class that we have spoke of
in that block further west, facing the garrison.

Q. As a matter of fact, how far are those houses occupied by this
class of women on the west from Mrs. Evans' house?--A. One hun-
dred yards.

Q. Might be less?--A. Hardly less.
Q. Give us an idea with regard to the blocks themselves ?-A. The

blocks are 120 and 120 and 40 feet; that would make them 280 feet
from the corner of one block to the corner of the other.

Q. Is it a full blook from Mrs. Evans', or in the next half block tf-
A. Part of those houses are a half block.

Q. And part of them in the next half block, are they not ?-A.
Yes, sir.

Q. So that it would not be 280 feet from Mrs. Evans' house to
some of them ?--A. Not some of them.

Q. It would be less than a half block, as a matter of fact?-A. It
would be under a hundred yards.

Q. As I underitood you this morning, this man-Mr. Evans-
re orted to you the facts as stated by his wife--A. Yes, sir; thefollowing day.

217I'r: . 13,1007.1



AFFRAY AT BROWNSVILLE, TEXAS.

h . in the afternoon, was it, as near as you can rocollect-A. I
ha heard it before by -Mr. Evans saw me in the afternoon-I had
heard of it in the morning.

Q. It was considerably discussed ?--A. Yes, sir.
Q. It created quite a good deal of feelingt?-A. Yes, sir.
Q. Did you take the story of anybody besides Mr. Evansl-A. I

heard it.
Q.JDid you take the story of any other witness besides Mr. Evans?-

A. Why, it was related to me and I expect-
Q. No; I am not talking about street rumor, I am talking about

investigating this matter as mayor.-A. No, sir; it was placed in
the hands of the chief of police.

Q. Did he make any report about it then or at any subsequent
time?--A. Later on.

Q. When --A. After Mr. Evans came to me.
Q. Was it after your interview with Major Penrose ?-A. I think so.
Q. Did you interview Mrs. Evans herselfI-A. No, sir.
Q. Do you know whether she was interviewed by anyone?-A.

Later on went to see her with Major Blocksom.
Q. But not until with Major Blocksom did you interview her?-A.

No sir.
4. Did you interview this man that is stated to have run out

after she screamed?-A. No sir.
Q. Did you make any ekort to locate him?-A. No, sir; that

wasn't my business.
Q. You knew there was a good deal of feeling in the town?-A.

Yes, sir.
Q. What steps did you take to allay that feelingl-A. I spoke

to the people and told them to wait until the thing was investigated;
and then Mr. Evans and I went down that afternoon and we saw
Major Penrose and began the investigation in that way, and Major
Penrose said he would take steps at once to investigate it, and that
night this shooting occurred.

Q. But you didn't order any investigation before you went to
see Major Penrose?-A. Yes, sir; I stated that I told the chief of
police to look into it. There wasn't time to investigate in that time.

Q. There was no officer under you that had investigated it and
made a report at the time you visited Major Penrose, and you had
seen no witnesses of the occurrence except Mr. Evans when you accom-
panied him, as mayor, to make the complaint?-A. I had seen the
chief of police, as I stated before.

Q. As I understood you, you simply told him to investigate it?-A.
When he reported such and such a thing had happened, I told him
to take this matter up and investigate it at once, and then Mr. Evans
came to see me and we went to see Major Penrose.

Q. But before your chief so reported, and acting on this rumor
and what Mr. Evans told you and you went down, you didn't get
any other evidencel-A. Except hearsay evidence. I didn't see any
witnesses to the act.

Q. I think, in answer to my question, what steps you took to
allay the excitement due to this you stated you told them to wait
until the thing was investicratedi-A. People met me on the street
and addressed-me and said, "Mr. Mayor, such and such a thing has
happened; this is a terrible occurrence and charge;" and I said,
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" Be cool; wait until we investigate this thing and find out the
facts," and I went along to investigate.

i .Is that all you did to allay the feeling?-A. That is it; that
is al I can think of except the instructions to the chief of police.

Q. Did you give an-. instructions to your police or other people
to notify them that the matter was being investigated further than
what you have said I-A. That is all.
Q. You didn't send around that you had placed this matter in

the hands of Major Penrose ani it would be investigatedf-A. I
hadn't seen Major Penrose.

Q. I mean afterwards. What I want to get at is what you did
that day as mayor.-A. I was on the street and I met citizens who
spoke of this affair and who were excited and said it was a terrible
charge, and then I told the chief of police. I had told the cdef
of police to take the matter up at once and investigate it and
report to me; and then in the afternoon I went to see Major Penrose
with Mr. Evans.

Q. Had you examined Mrs. Evans?-A. No, sir.
Q. Did you ever examine her personally ?-A. No, sir.
Q. You don't know whether she showed any marks of violence

about her person or not'i-A. No, sir.
Q. You don't know anything about that at all ?-A. No, sir.
Q. Who would naturally arrive at that?-A. I do not know.
Q. Now, Major, coming back to the question of what you did to

allay the people, did you, either through your officers oryourself, after
the interview with Major Penrose, take any steps to assure the people
that Major Penrose was investigating?-A. I told the chief of police
to be on the qui vive, inasmuch as this thing had occurred and there
was a great deal of excitement, and outside of that I took no other
measures.

. When was it you told him thati-A. That was after I left
Ma or Penrose.

. But you didn't take steps to inform the people of the city that
Major Penrose had it in hand and would investigate it?-A. No, sir.
Q All they had was a general statement?--A. I didn't anticipate

any trouble and I knew that Major Penrose was on the alert and I
didn't anticipate anything of the kind.

Q. Did you know, personally, that Mrs. Evans was injured in any
way -A. No, sir.
Q. Did anybody ever tell you so, aside from Mr. Evans himselfI-

A. No, sir; except she suffered from the shock.
Q. I say, did anybody ever tell you besides Mr. Evans himselfI-

A.I do not remember.
Q. What is your best recollection?-A. My best recollection is that

I don't remember.
Q. Now, let's go back and commence fresh at the first time u

heard this shooting; I want to go over that. You'said that the fist
thing you heard, as I recall it, was four or five pistol shots?--A. Yes,
sir.

Q. What you took to be pistol shots ?-A. Yes, sir.
Q. Now, don't take us along the street as you did before, but tell

us consecutively what you can recall as to the shooting, the nature of
the shooting, and when it occurred.-A. I was awakened about 12
o'clock by what I thought to be four or five pistol shots in a southerly
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direction from my residence; I almost immediately thought this was
followed by irregular rifle firing-I took it to be rifles-and I got up
anti got down the street as soon as I possibly could, and the firing was
still on when I was on the street, and this firing continued for several
minutes. It came nearer and then it receded from me. During that
firing-that musketry firing-I heard the report of what I took to be
a .45-caliber pistol-several pistol shots in addition to that as I was
going down the street. I do not know that this was mentioned in my
other testimony, but it is a fact, I heard several shots, I heard win-
dows being thrown open and people hollering out, and what I took
to be alarm shots-I am sure they were. I heard the report of one
automatic pistol-what I took to be an automatic pistol; that was on
my way down-mixed up with this other firing. But thisfiring that I
heard from these pistols was in the residence part of town to my
right and left.

Q. Well, now, let's get the time, the sequence of this. How long
after the four or five pistol shots was it that you heard some other
shooting, and what was the nature of that firing ?-A. Almost inime-
diately; that was rifle shots.

Q. That was all rifle ?-A. Yes, sir.
Q. Any' liing mixed with that ?-A. No, sir.
Q. That was while you were still in the house --A. Yes, sir.
Q. Now, how long did that last with respect to your movements?

A. t lasted-the fiing was almost continuously.
Q. Take this first firing up to the time you got dressed and got out ?-

A.It took me to get out of bed and get my clothes on and get down
in the front of the house two or three minutes.

Q. We will say three minutes ?-A. Yes, sir.
Q. The nature of all this firing was of musketry firing -- A. Yes, sir.
Q. You heard nothing mixed with it at ull -:-A. No, sir.
Q. About how many shots would you say-A. I couldn't say.
Q. Would you attempt to locate that definitely at all?--A.

Positively.
Q. And where was it?-A. It was in a southerly direction from my

house.
Q. How far from your house would you say it was with respect to

the garrison gate, for instance, or any point you want to mention ?-
A. The garrison gate is a quarter of a mile from my house.

Q. Wag this firing nearer to you than the garrison gate?--A. About
that distance, I think.

Q. Now, I understood you to say the other day the firing lasted
about ten minutes?--A. No, sir; I have never said it lasted ten
minutes.

Q. About how long?-A. Several minutes.
Q. Give us your best recollection.-A. I do not think I have ever

stated how long the firing lasted.
Q. We have got it up to three minutes, when you were outside your

house. What was the next firing you heard after that -- A. I heard
firing after that-irregular firing.

Q. For how long; that is, with respect to your movements, not in
mmiiutes?--A. There was a little lull in the filing.

Q. Just after you came out?--A. Came out, and a little lull, and
then firing again. I can best answer your question by saying in my
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opinion the firing must have lasted five or six minutes from the first
shot to the last. That is about the best I can say.

Q. When did the firing cease, with respect to your movementsf--
A.I was down, to the best of my recollection, on the square between
Eleventb and Twelfth streets.

Q. On the square between Eleventh and Twelfth streets?--A. On
the left-hand side of the street.

Q. It ceased entirely from that time?-A. Yes, sir; I think so.
Q. Did you, in the time you were passing from the point you indi-

cated just outside your house after the firing had been going on three
minutes, hear any other shots mixed up with this musketry flin--
A. I heard those pistol shots, that heavy sound which impressedme
as coming from a .45 caliber. I was rigIt at my house when I heard
that.

Q. Did you hear any others?-A. I heard a pistol, evidently from
a small caliber, and one automatic.

Q. And what fixed this automatic firing in your mind?-A. The
noise that it makes-that sharp, popping noise.qIt wasn't due to the rapidity of the firing?-A. Yes, sir; the
rapidity of the firing, also.

Q. You say musletry firing. hat do you mean by that?-A.
Well, it sounded to me like tile sharp whip'-like crack, or, if I may
use the expression, it sounded like the o1d Mouser fire, or the Krag-
JOrgensen, but I wish to impress the court that it was the Krag-
Jorgensen that I heard most.

Q. Can you distinguish at that distance between a Winchester, for
instance, and the Krag-J6rgensen ?-A. If there were that number of
Winchester rifle shots of the high-power caliber I don't know that I
could.

Q. So that when you stated musketry fire you didn't intend to
limit that to the idea of an army rifle-:-A. N'ot altogether, except
that it sounded to me like the old military rifle, the Krag.

Q. Carried you off to the old army days when you had heard that?--
A. Yes, sir.

Q. But as I understand you it could not have been done by a high-
power Winchester or Savage or any high-power riPe of that charac-
ter?-A. No high-power rife of that Character.

Q. So then, those shots, as far as they are concerned, created the
impression on your mind conclusively as to who was doing the shoot-
ing?-A. I thought it did.

Q. I want you to limit yourself to my questions. I want to know
whether or not the firing created the iiimpression *n your mind as to
who was doing the shooting?-A. It impressed n:e that those shots
were made by high-power rifles.

Q. And that is all you will say?-A. Yes, sir.
Q. Where were these pistol shots .?-A. It sounded to me as if they

came from the residence part of thme town, to ths right and left and
rear of me as I was going down Elizabeth street.

Q. None of them to the east of you ?-A. That is to the right of me.
I said right and left.

Q. What about this firing that, was different from other firing you
have had in Brownsville at night that waked you up?-A. I have
heard pistol shots at night.

S. )oe. 402, 60-1. pt 2-15
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Q. As a matter of fact, isn't it almost a nightly occurrence to have
shooting in the town of Brownsville and Matamoros?-A. No, sir;
not since I have been there.

Q. Well, I will limit my question. Are you prepared to state to the
court that it wasn't a very frequent occurrence, say, from Mty of last
year up to and including August, frequently that you heard firing at
night?:--A. Not frequently; no, sir.

. Well, how often-A. It is impossible to say.
Q. As a matter of fact, isn't it a very frequent occurrence that the

custom-house guards are firing on smugglers? Isn't that a frequent
occurrence at niglht?-A. No, sir. It does happen, but I don't con-
sider it a frequent occurTence.

Q. Is there more or less firing over in the Tenderloin district ?-A.
No, sir.

Q. It isn't a frequent occurrence-you are sure of that?-A. It
isn't a frequent occurrence. It does occur, but it isn't a frequent
occurrence.

Q. There might have beezt other firing mixed up with that that you
describedl-A. I don't think so, sir.

Q. There is one thing that I want you to clear up in the evidence in
this connection; when did you first hear that this roan was killed ?--
A. That night, [ do not rehneiiber.

Q. Was it before or after you went down to see Major Penrose? I
want to be frank about this, Major. You testified before Mr. Purdy
that it was before and you testified yesterday that it was after, and I
simply want to gilt the matter straigghtened.-A. No, they came for
me after, but to the best of my remembrance I was told before, and a
man came to me on the corner of Miller's Hotel and told me a man was
shot down there, but that was not umy first knowledge of it. I want
to clear it up.

Q. All I want is to get it clear. I don't make any point of it. I
want to take up the question of those lights, Major.

(Counsel for the accused asked the court's indulgence a few
minutes).

The court then took a recess until 3.55 o'clock p. ni., at which hour
the menibers of the court, the judgc-adv~ocate, the accused, his coun-
sel, and the reporter resumed their seats.

a . I want to clear up for the court, Major, the location of the lights,
and particularly with reference to the Miller Hotel. I will hand you
that picture. Do you identify that as the Miller Hotel, front view?-
A. Yes, sir.

Q. And it faces on what street?-A. Elizabeth street.
R. And the rear of that hotel is wherel-A. It is the alley that runs

behind the hotel into Thirteenth street.
Q. There is in that picture in the rear of the hotel either a continu-

ation of the building or a 1-story building disconnected, which is it?-
A. There is a 2-story building that runs back to the alley.

Q. I will ask you, the part of this building that has three stories,
is that all there is of the Mfiller Hotel?-A. No, sir; there is another
building.

Q. Back of it?-A. To the south and runs back to the alley. It is
a 2-story building.
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Q. No; I mean back there. I am speaking of on the Thirteenth
street side.-A. It is all one building, three stories high.

Q. Now, what is that in the rear of the Miller Hotel, considering
the rear to refer to the part toward Washington street?-A. There
is an alley there and a 1-story building on the corner.

Q. What is that 1-story building?-A. The Bolack store.
Q. Then the alley we have heard so much about is between the

3-story building, known as the Miller Hotel, and the Bolack store?--
,. Yes sir.

Q. Now, in your testimony before Mr. Purdy, as I read it, you
were asked this question: "Then where was the next light?-A. he
next light was the one in front of the Miller Hotel office, an acetylene
light, and one in the court yard of the Miller Hotel; also an acetylene
light."-A. Yes, sir; it is an acetylene jet in front of the office; that
wasn't lit, but the one in the courtyard was lit and a light in the
office. That might convey a wrong impression. I don't think that
light was lit; it was the one in the office and the one in the courtyard.

Q. Then the jet you refer to in your evidence before Mr. Purdy as
being in front of the office was not lighted that night?- -A. I don't
remember.
s Q. Examining that picture I notice that on Elizabeth street there
is an entrance about the middle of the 3-story building? -A. Right
here (indicating).

Q. And then just on the corner turning toward Thirteenth street
and coming toward Washington there is another door?-A. Yes, sir.

Q. Which is the main entrance to the oflic?-A. The one that is
generally used is the one on Elizabetb street; the smaller one of the
two.

Q. Where is the office with respect to these two doors?- A. Those
two doors open into the office.

Q. They both open into the office?-A. Yes, sir.
Q. You spoke of the desk; where is the light that you referred to

in the office with respect to the desk?-A. I don't know.
Q. Do you remember whether that light was lighted or Tot-A.

There was a light in the room.
There was a light in the office?-A. Yes, sir.

Q. Was that a lamp?-A. I don't know.
Q. You don't remember whether that was a lamp or what?-A. I

don't know whether it was a lamp; I don't remember positively, and
my inclination is that it was a lamp.

Q. Do you remember where it sat with respect to the desk? Is
your memory accurate enough to tell us that?-A. I don't remember
just now.

Q. Well, as I understand it, about the center of this 3-story building
is where the acetylene jet is?-A. I don't know whether it was lit or
not; there was one jet.

Q. You stated first you thought it wasn't lighted?-A. I don't
know.

Q. And just around this corner-near the corner-as shown by
that plat, is one of the entrances to the office which is in that shape-
perhaps I had better call that Thirteenth street and Elizabeth street?-
A. Yes, sir.

Q. Will you come over here just a minute. At this mark "05,"
is that the courtyard ?-A. Yes, sir.
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Q. As a matter of fact, aren't those round red circles supposed to be
Ughts?-A. The lights come up from the wall right hero inside the
courtyard.

Q. That is the jet you spoke ofI-A. That is the jet that was lit.
Q. That was light that night-a bright light?-A. Yes, sir.
Q. But that couldn't shine on Thirteenth street?-A. No; but

there is a window here and a light in here (indicating).
Q. Well, that was a lainp?-A. I think so.
Q. Was that the only light that could have shown on Thirteenth

street? Was this light in that place there shining in through the
window or door?-A. This was a very bright acetylene jet. You can
see everything was light around there.

Q. I understand that, it what I want to get at is, was that the
only light shining on Thirteenth street, except, of course, this corner
light here (referring to the light on the corner)?-A. Yes, sir.

Q. Now, you stated in your direct examination, speaking of these
lights, you were asked, "How was that front of Miller's Hotel
lighted?" and you said, 'By an acetylene jet in the courtyard and by
a light in the office." That is correct, is it?-A. Yes, sir.

Q. Now, you said in your direct examination, in answer to the
question in.your narrative testimony and you were told to go on
and you said you walked under the lamp post and looked up and
down Tdrteenth street and then walked back across the street to
Miller's Hotel, and the front was brilliantly lighted up; that was what
light?-A. That was from that acetylene light and from the lamp
across the street, and niade a bright light acro& the street, and also
the light that came from the office.

Q. There were. no lights outside the Miller Hotel building, except
the street lights?-A. That is all.

Q. Where did you run into that crowd that night?-A. Which
crowd?

Q. The one that you said was angry and excited, that you
harangued with or addresscd.-A. In front of the Ruby Saloon.

A. Where is the Ruby Saloon with respect to the Miller Hotel?
Wil you go up there to the map and show the court?-A. This is the
Miller Hotel, and this is the Ruby Saloon (indicating).

The judge-advocate:
Give the -number, please.

A. Nos. 8 and 3.
Q. Had you been down to the Miller Hotel at the time you met

,that crowd, or was that when you first came down?-A. I met that
crowd as I came back. They were congregating right along.

Q. But before you went down to Major Penrose you run into a
crowd?-A. That is the crowd, because I went down to the Miller
Hotel. When I first come in front of the Crixell saloon, and I
walked down to Wreford's saloon and looked up and down the street;
walked diagonally across to Miller's Hotel and called out if anyone
was there. Then I come back down in front of the Ruby Saloon,
where I had left my police, and the people were congre/ating.

Q. How many people were there at that time?-. Well, in a few
minutes there must have been under 200 people.

Q. That is the crowd that you spoke of as being armed ?-A.
Yes, sir.
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q. And that is the crowd that you referred to when you spoke to
Major Penrose in going out of the gate, and told him that he must
keep his men in that night; that you had prevented that armed
crowd from rushing the post? That is the crowd you referred to-
A. I referred, when I said that to Major Penrose, to all the citizens
and the crowd generally.

Q. But when you spoke of the 300 people, that is the crowd you
nieant?-A. Yes sir; that is the crowd. I probably spoke in the
excitement, and i may have said 300 people.

Q. Did you examine any of their pistols or guns to see if they had
been fired -A. No, sir.

Q. Did you have them examined ?-A. No, sir.
Q. You didn't take any precautions as mayor to find out if any of

this infuriated crowd of citizens had fired their guns or pistols?-L-A.
No, sir. There were many prominent citizens and worthy citizens
there, and I didn't think it necessary.

Q. Were there not some there that were not so worthy and so
prominent?-A. I didn't notice especially. It was a general gath-
ering.

Q. But you didn't, yourself, either examine those arms to see if
they had been fired, nor did you officially have them examined then
or at any time afterwards?--A. No, sir.

Q. Tell us sonic of the remarks that this collection of eminent and
respectable citizens made there; you say they were infuriated? Give
the court something of what that class of men stated about, and who
they were.-A. I can't specially say except that they were excited--
naturally indignant.

q. I didn't ask what their feelings were. What did they say,
Major? That is what I want to get at.-A'. They said that the negroes
had done this and that they had-

Q. Who said that ?-A. Some of the people that were there.
Can you tell us anything that any of the eminent and respecta-

ble citizens said there? ILet's confine it to that class; I don't want to
go into the rabble.-A. They assisted me from the first.

Q. Can you tell me anything anyone said ?-A. That it was an
outrage.

Q. -ho was it?-A. I can't tell you. Imagine yourself in the
same position and you wouldn't remember any more than I am
remembering.

Q. Yes, sir; and that was six or seven or eight months ago?-A. Yes, air.
Q. I simply want to find out if you can remember anything any

particular citizen said that night?-A. No, sir; except that I' addressed
them sexcral-several citizens whom I can remember-Mr. Parks,-
for instance; lie is now dead. He was an attorney and he got up
and sustained me in my remarks and said that I was right, that they
ought to go home. Mr. Ratcliffe, also; Mr. Webb, the district clerk,
and the county clerk readily assisted me in getting those people home.

Q. How did Mr. Parks come to his death?-A. He fell from a
window.

Q. When was that ?-A. I don't remember.
Q. With respect to this date?-A. Within a month after.

Q Is 'that the same Parks that defended the soldier? He was a
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lawyer, was he not?-A. Yes, sir; but I don't know about defending
the soldier-what soldier?

S1A soldier by the name of Baker.-A. I didn't know that.
Was Judge Welch there that night ?-A. Judge Welch or Judge

Wel sf
Q. Welch.-A. No, sir; he wasn't there.
Q. Did all those people go rglit home?-A. They went away in

groups.
Q. None of them there when you came back; I mean from your

visit to Major Penrose-I am tal king about enlintnt and respcctable
people, not the rabble ?-A. I do not remember any being there except
the police and a few special oflicers-citizens that I told to go get their
guns and come and remain with me.

Q. When did you tell them that ?-A. Before I went down to the
post.

Q. Before you went down with Captain Lyon you selected a num-
ber of citizens and told them to wait. there?-A. Yes, sir.

About how many?-A. I think there wexe about 8-under 10.
Q. Now, are you quite positive in your recollection that there were

only those men and-the police when you came back?-A. I don't
remember seeing any more.

Q. There might have been sonic others?-A. There might have
been some others. If there were they were reputable citizens who
were allowed to stay there.

Q. How about tile hoity-toity?-A. They got off the streets and I
saw that they did.

Q. When?-A. I gave my instructions to the chief of police.
Q. When ?-A. Before I went down, and he proceeded to execute

them.
Q. There wasn't any more firing at all that night?-A. No, sir;

none at all.
Q. Lets take up this question of your meeting Captain Lyon. He

was at the front of his company?-A. Yes, sir.
Q. How was the company formed at that time?-A. My impression

was that they were marching in column of fours.
Q. You won't be positive about that?-A. Not specially; no, sir.
Q. Whereabouts, with respect to the front of the company, was it

that this disturbance occurred that you spoke of that he had to speak
twice ?-:'A. Near the rear of the cohimn.

Q. How many men stepped out of the ranks there --A. Not more
than four, I don't think; maybe less.

Q. Now, you stated that those men were surly; le had to order
them back twice. I wish you would tell the court what they did to
indicate surliness?-A. Captain Lyon said "Fall back," as-near as I
can remember or something of that kind.

Q. Said what?-A. "Get into ranks;" "Fall back into ranks."
ra. Is that all?-A. Then I think lie said "Damn you, get back into

rains " I don't think he said it more than twice.
Q. Did the men do so?-A. Yes, sir.
Q. What did the men say ?-A. "Captain, these men have guns,"

or "this man has a gun."
Q. Now, did the captain reply to that at all ?-A. I was the first

one to take it up, and the captain come behind me and I don't remem-
ber what he said; he ran down the flank of the company.
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Q. Now, as a matter of fact, these men did reply when he told them
to get into ranks "Captain this man has got a guni'"-A. Said it
before he started to run back.

Q. What reply did they make? I understood you to say that when
the captain said "Get back in ranks," the men said "This man has a
gun."-A. They had said it before when they walked out of ranks.
I think they made that remark before the captain said anything at all,
"Captain, this man has a gun," or "These men have guns," I don't
remember which. I don't remember Captain Lyon saying anything
until he got down there.

Q. You told Captain Lyon this man was one of your oficers?-A.
Yes, sir.

Q. And he told them. that, and they then let him go ?-A. Yes, sir.
Q. Bit, as a matter of fact, didn't they have that man sur-

rounded?-A. No, sir.
Q. You are sure about that, now?-A. I don't think so; he was

standing on the edge of thme sidewalk, and the company marched
down the middle of the street.

Q. As a matter of fact, now, I would like your best recollection
about that, because we want to know. As a matter of fact, hadn't
these men that stepped out of ranks pinched and surrounded him
so as to prevent him from doing anything with his gun?-A. I don't
think they had.

Q. Then that might. have been the case?-A. I saw the whole
length of the company from them.

Q. Was there anything else that indicated surliness on their part-
A. No, sir.

.ia You never spoke of their being surly before to anybody, offli-
of y?-A. I don't know that I have officially, but I have spoken
of it.

Q. But it doesn't appear in your testimony?-A. No, sir; that
was elicited from me in questions yesterday.

Q. But I want to get at just what these men did or said that indi-
cated surlinessl-A. I have already said.

Q. Was it from what you said, and there was nothing else to indi-
cate to you that they were surly?-A. That is all.

Q. You couldn't see their expressions at all ?-A. No, sir.
Q. And aside from the fact that he had to repeat his order for them

to get, into ranks, there was no surliness?-A. That. is all.
Q. Now, lets go back to the question of these shells. I wish you

would tell the court just where shells were found ?-A. As far as I
am concerned I can tell. I found some shells in the alley.

Q. Right there at the Miller Hotel?-A. Right in front of Fred
Stark's house.

Q. Did you yourself the next day find any in Thirteenth street
outside of those you found at the alley?-A. At the mouth of the
alley on Thirteenth street, I did that morning.

Q. But you didn't find any to the northeast-that street that
runs northeast and southwest, Thirteenth street?-A. Yes, sir.

Q. Now, did you find any to the northeast on Thirteenth street or to
the southwest ?--A. The only shells I found were by the corner of the
Miller Hotel and the alley, outside the alley, and in front of Fred
Starck's house.
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Q. Do you know officially of any others being found there ?-A. As
mayor of the city, some more were turned into me.

Q.I mean on Thirteenth street ?--A. I didn't see anybody.
Q. You examined that locality pretty carefully the next morning

around the Miller Hotel--A. Yes, sir; but they had all been picked
up.

Q. None had been reported to you or you didn't know of any being
found in Thirteenth street, either northeast or southwest of tho alley
there---A. I wasn't told where they were picked up.

Q. And you personally know nothing of it by any official reports
toyou ?--A. Except hearsay.

Q.Were any shells of any kind turned in to you except those that
you testified to having notch for clips ?-A. That is the only kind of
shells.

Q. How do you account for this .45-caliber pistol shot and the
Mauser shots that you have referred to ?-A. Probably shooting from
houses.

Q. You don't know from where they were shot?-A. No, sie'; only
from the windows being thrown up. They were not in that part of
tom; only one kind of'shots came from there.

Q. You don't know where any other shooting did occur?-A. I
only know the shells that were turned in to me.

Q. There was no shell evidence of any other kind of shooting-A.
No sir. 

M

4. Coring back to that company, you testified that your brother,
Dr. Joe Combe, helped th i company--A. No, sir; Captain Lyon
told me so and so did Dr. Coiiibe.

Q. You didn't testify to that as your own knowledget--A. No, sir;
except hearsay.

Q. Major, did you, yourself, see any soldiers that night aside from
those that escorted yju in the garrison and those you said you saw
inside the garrison ?-A. No, sir.

Q. Now, you went back and you examined the wounds in this man
Frank Natus, did you ?-A. Yes, sir.

Q. You are familiar with gunshot wounds ?-A. Yes, sir.
Q. You have had five years' experience and have seen quite a lot of

it?-A. My service was mostly executive, but I saw some.
Q. Considerable gunshot wounds?-A. Yes, sir; I saw some.
Q. I wish you would tell the court what the effect of these high-

power jacketed cartridges is on the different objects? First, you may
take up the person.-A. I don't know much about high-power rifles,
as far as the effect is concerned. I know that the explosive zone is
within 500 yards and up to 1,200 or 1,500 yards is called the human.
I am giving you just what I know about that. After that the bullet
begins to tumble and its tearing effect is very great.

Q. Now, what is the effect of a steel-jacketed bullet on the human
flesh in the zone from 100 to 500 yards?---A. It is explosive when it
strikes bone.

Q. I didn't ask about bone. Let's confine ourselves to the ques-
tion. What is the effect on human flesh I-A. My experience is that
it makes a clear-cut wound.

Q And as I understood you the other day in testifying about this
one wound in Natus, you stated that there was no perceptible differ-
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ence to the layman's eye between the exit and the entrance.-A. Yes,
sir; I did.

Q. And I also understood you to say that the orifice of exit was
practically the same size?-A. Yes, sir; in this case.

Q.You are not really positive in your own mind whether it went
in the left side and came out the right or the reverse-it is your judg.
ment ?-A. It is my judgment.

Q. You wouldn't swear positively it went in on either side ?--A. No,
sir; I wouldn't.

Q. So that so far as the flesh is concerned, within the range we are
taking-about from 100 to 500 yards-there is a clean-cut hole-
A. Tiere may be pulpifying on the inside, but as far as the orifices are
concerned, they are the same size.

Q. Was there any pulpilication in this man ?-A. There was no
post-mortem held; but from the fact that lie died very suddenly,
there must have been.

Q. If there was no post-mortem, how do you know the man died
from the effect of a gunshot wound?-A. Because the evidence was'
there; Ite died and had these two wounds, and there was nothing else
to say.

Q. Do you mean to say that because a man had a wound that it
is ipso facto that lie died from that wound?-A. I am telling you
what I saw.

w . Is it or is it not a fact that if you go up and find a man dead
with a gunshot wound in him, are you going to swear that that killed
him by simply looking at the orifice and the exit?-A. I came to the
conclusion from the wound on the body.

Q. Is that your practice in post-inortemst-A. No, sir; there was
no pjost-niorteni ordered.

Q. As a matter of fact, might not a man have had those wounds
and died from heart disease, so far as your examination established ?-
A. No; not in this case.

Q. What is there abo.it it that makes you so certain, if there was
no post-mortem i?-A. Because he was a vigorous man and a young
man.

Q. Have you never seen a vigorous young man have heart disease?-
A.Not a vigorous young man.

Q. Have you never seen a man apparently vigorous that had
heart disease--A. Yes, sir.

Q. Do you know of your own knowledge, from the examination
of Mr. Natus, that he didn't have heart disease?

The witness:
May it please the court and counsel for the accused, I im stating to the court What

I actually saw, and if I am here to give expert testimony I should like to be informed
by the court. This Is going into the expert realm.

Counsel for the accused:
I think we have a right to know why thi witness caae to hie conclusion that this

man died from the effect of that wound. Ho so swore before this court yesterday, and
he went further and he said to ordinary wan and to some physicians inexperienced
that they probably could not determine between the size oi the orifice of entrance and
the orifice of exit. His entire testimony, his record, not only a a physician but as a
soldier, stamps him, and he was practically introduced as such, and he did testify
positively that this man died from the effect of that wound, and wt are going to insit
on knowing how he arrived at the conclusion how he died.
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The Judge-Advocate:
I, too, would like to know If Doctor Combe is to be employed as an expert wit-

ness, because to an employ him I would have to secure authority to pay him. fees as
such.

Counsel for the accused:
Tho question of fees is entirely in the domain of the judge.advocate and the court

but the question of a witness coming here and swearing that a man was shot and died
as the result of a gunshot wound, we have the right to go into every particular of it.
It Isn't a question of expert testimony; we didn't hire this witness; we are cross.
examining this witness on questions he testified to in his direct examination.

The President:
Has the judge-advocate any objection to the question that has been asked?

The Judge-Advocate:
I have made no objection; the witness made the objection.

The President:
The question will be answered then.

A. I would like to refresh my memory.
Q. You stated, I believe, although it was not recorded, that you

are the family physician of this man Frank Natus ?-A. Yes, sir.
Q. Did you give a certificate to the coroner as to the cause of his

death?-A , My certificate is here and simply states that the said
Frank Natus died almost instantly from tho effects of said wounds on
about 12 o'clock at night of August 13, A. D. 1906.

Q. That is the certificate you gave to the coroner?-A. Yes, sir.
Q. Didn't you testify that you were called to that coroner's inquest,

ithe direct examination?-A. The justice of the peace; yes, sir.
Q. That was as you came back fiom visiting Major Penrose?-A.

Yes, sir.
& Q. And it was at that time that you examined this man ?-A. Yes,

Sir.
Q. And if I recollect right you testified as to finding two wounds-

A.Yes, sir; right through the body.
Q. Where were the two wounds?&-A. I believe one orifice was

about b -tween the seventh and eighth ribs and .the other a little lower
on the ,her side.

Q. In your certificate you stated there were two bullet holes inflicted
by the same projectile-then there were not two wounds, really? -A
No sir; there were two wounds.

. Well, you certified that this man came to his death as a result
of that; now, I ask you as his famiilyphysician, did you ever examine
to see if he had heart disease?-A. No, sir; I treated him at various
times, but I never examined for that.

Q. You don't know, as a matter of fact, whether he had heart
disease ?-A. No, sir.

Q. What was there besides examining the outside of these two
orifices that enabled you to swear that he died from the effect of that
wound at that particular time?-A. None whatever, except I saw
the evidences of the wound effected by a high-power rifle, and it was
my opinion he died from the effect of it.

Q. But you don't know; lie may have died from heart disease?-
A. There is a possibility.
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Q. You didn't make any examination to see whether any of the
flh was pulpified?-A. No, sir.

Q. Was there any evidence of it?-A. No, sir.
Q. Now, when you said that flesh pulpifies when struck by a bullet,

tell us under what conditions-what circuinstances-within this range
that you spoke of, where would you look for this pulpificationt-A.
In just such a one as that; in the soft parts. If it should. strike the
liver or any of the organs, the spleen, the bullet, in its course will
do that. It has great velocity.

Q. It would not make a clean puncture through the liver or the
spleen at that range?-A. I don't think it would.

Q. lave you ever seen such a bullet hole?-A. Yes, sir.
Q. Have you ever seen it where it didn't?-A. No, sir.
Q. Then you always look for the pulpifying process in the liver and

the spleen ?:-A. Y es, sir.
Q. How about the flesh ?-A. If it is external, it makes a clean cut;

one just the size of the bullet.
Q. Then, in the outer skin and the flesh right outside the bone it

would imake a clean-cut hole?--A. You should look for evvrsion or
turning out.

Q. What do you mean by an version ?-A. Where the bullet goes
in, going through the flesh, there will be a slight inversion.

Q.Turning in of the flesh?-A. Turnin" in with the force of the
bulet where it goes through the body, anywhere it comes out there
should be a slight eversion, and I will state that I didn't hotice this
in this case. Both bullet wounds were about the same size, and the
reason I have said it was probable the man was shot from the right,
it is a matter of opinion, because I thought the other one was a larger
wound.

Q. Let's see if I get your meaning clear. A shot of that kind going
through the .muscular part of the leg, for instance you would not
look or pulpifying of the flesh there, lust through the fleshy part ?--
A. It would tear through the surface of the body.

Q. In what way? f am talking about within this range of 500
yards.-A. If it hits the fleshy part of the body, my experience has
proven, as it has been is that it will make a clean cut wound in the
flesh. If it strikes a bone it will shatter.

Q. Tell us just what you mean by the effect on the bone, as far as
you can audge.-A. It tears the bone, breaks it all up, shatters the
bone at that place.

Q. But a bullet going straight through the leg striking the bone--
I mean going directly through from one side to the other, trans-
versely, would you expect to find any pulpifying of the flesht--
A. Yes, sir; because the bone that goes before the bullet would .tear
the tissues up.

Q. Does that take out large pieces of the bone ordinarily ?--A. Oh,
it shatters the bone considerably. .

Q. Abaut what size piece of bone would it take through?-A.
That is impossible for me to say.

Q. Can't you give the court some sort of an idea of that? -A. No
further than what I have said.

Q. Let's take up this lieutenant of police. You testified inyour
examination before Mr. Purdy, as I recollect) that you went down
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with your brother to help dress his wound that night 1--A. As I said
yesterday, I went in there and examined it hurriedly; I made my
statement yesterday.

Q. Did you see it after that at allt--A. I saw the wound after the
amputation; saw the stump.

Were you present at the operation-A. No, sir; I couldn't be.
Q. I wish you would tell the court just how that struck this man,

and where--indicate, won't you ?-A. Well, a part of it would behearsay. .Q. Well, you saw the wounds 1--A. I saw the wound with a gauze

bandage over it and helped put more of it on, and through this thin
ga uze bantiage I could see the pieces of the bone sticking out, or the
phalanges dropping over and his hand was pretty well torn.

Q. Where was the orifice of entrance?-A. I could tell that it washigher up. ,

Q. You don't know anything about as tor where the bullets struck
that inant--A. Except as I saw his hand that night.

Q. You don't know, as a rratter of fact, what direction it came
froml--A. No, sir; I couldn't tell anything about that except that
his hand was shattered.

Q. Is his brother going to testify here---A. No, sir.
The Judge-Advocate:

He hasn't been summoned.

Counsel for the accused:
Has anybody been summoned by the prosecution at all that can tell us as to that?
The Judge-Advocate:
Not that I know of.
Q. Well, you stated you saw the stump of the hand; was there

anything in that to indicate the direction from which the bullet
camet---A. Oh, no; the arm was amputated.

Q. How far up from the wrist was it amputated?-A. I don't
remember; well up the arm.

The Judge-Advocate:
Up the arm. I take it that you mean the forearm?
A. The forearm; yes, sir.

CHASE. E. HAY, Jr.,
Captain and Judge-Advocate, Judge-Advocate.

HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., February 14, 1907.

The court met pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of previous day's proceedings was dispensed with.

The cross-examination of Mayor COMBE continued, after he was
duly cautioned that he was still under oath.

Q. I want to ask a few questions more about this certificate you
gave. Do you know of your own knowledge that this man Frank
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Natus died almost instantlyfrom the effects of that gunshot wound ?-
A. It was my opinion from the nature of the wound inflicted.

Q. And did you know he died about 12 o'clock-from your own
knowledge?--A. Not of my own knowledge.

Q. But you don't know whether the man actually died from that
wound or from other causes?-A. It was my opinion-

Q. I asked you, Do you know it? You said yesterday he might
have died from heart disease.-A. I said there was a possibility.

Q.Might this wound have been inflicted by any high-power pistol
bulett--A. I doubt it; I think a high-power rifle wound.

Q. Will you swear that it could not have been so inflicted ?-A.
No sir; I wHil not swear it.4. Did you examine the wound on the arm of the lieutenant of
police with sufficient accuracy-you said at one point in your testi-
mony you saw this wound-did you examine it with sufficient
accuracy to state, to predicate a statement, as to how that was
inflicted; with what class of bullet, I mean?--A. Yes, sir; it is my
opinion that it was inflicted with a high-power projectile.

Q..Might it have been inflicted with a pistol of high power--A.
* Yes, sir.

0 Q. You are not prepared to swear that it was necessarily a steel-
iacketcd bullet that inflicted that wound on the policeman--A.
A 0NO Sir.4 With regard to the wounds on that horse. Did you see those
A.I saw the ones on the upper side of the horse; in other words, the
horse was lying down, and I saw the wounds on one side.

Q. Did you examine them to determine the character?--A. Just
looked at them casually. t s w c

Q. You are not prepared to state what caused these wounds-that
is, with particularity T-A. It is my opinion that they were inflicted
with a high-power weapon.

Q. State why.-A. Because the wounds on one side of the horse
exposed ou id noexmitt o.Buto view were small.
mine positively?-A. I could not. The horse was very heavy, and
I was not doing that at the .time.

Q. Then you predicate that solely---A. On what I supposed to
be the orifice of entrance.

Q. You don't know that it was the orifice of entrance?-A. I
thought it was.

Q. But do you know itt-A. No, sir.
Q. You saw simply what was exposed ?-A. I saw several bullet

wounds on one side of the horse.
Q. Tell us where they were.-A. I can't say where they were.
Q. How many?-A. I saw three.
Q. And you can't state where they were .-- A. No, sir; they were

on the body of the horse.
Q. Might two of these have been made by one bullet?-A. No, sir.
Q. You don't think so ?-A. I don't think so.
Q. Now, when you were going down street toward the shooting

that night, you said you saw a man coming toward you on a run.-
A. Yes, sir.

Q. And he turned out to be a man by the name of Genaro-A.
Yes, sir.
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Q. Did he speak to you in English or Spanish t-A. My remem-
brance is that he spoke to me in Spanish.

Q. Are you clear in that, or is it just a-A. I am not clear in it.
Q. As a matter of fact, don't you usually converse with the police

force of the city in Spanishf--A. Yes, sir.
Q. They were practically all Mexicans?-A. Yes, sir.
Q. Now, it was about this place that you heard those bullets whiz-

zing?-A. No, sir.
Q.Where was it when you heard the bullets whizzing-before or

after you met this man?--LA. Before.
Q.I wish you would tell us how you determine the direction of a

bullet by the whiz.-A. I can't say, except that I heard the bullets
whizzing, and I supposed it-thought it, to come from-it was my
opinion that it came from the direction from which I had heard firing.

Q. And had you not at that time heard promiscuous firing to the
right, the left of you, and in front of -you ?-:-A. None in front of me,
except that of the .45 caliber pistol %ihich I heard during the firing.

Q. Might these bullets have been any of those?-A. I don't think
80.

Q. You want to give the impression to this court that those bullets
were coming straight down Elizabeth street from the gate?-A. No,
sir; I said they were high in air, and seemed to me to be coming from
the south; in my direction, seemed to me.

Q. It is very important to this case, and I want to know so that
this court may know, what direction you fix in your mind--either
fixed then or afterwards-that those bullets came from?-A. It was
my opinion they came from the south.

*Q. Directly down Elizabeth street or from the right or left of
Elizabeth street, as you went toward the Government gate?-A. I
can't say.
sail. But you said they came down the street and your brother

to hug the wall.-A. lie said, "'hey are firing down the
street."

Q. And you formed your impression from what he said, or the
sound of the bullets?-A. The sound of the bullets, the whiz as they
came over, approaching me.

Q. It is true you said they were high in the air ?-A. Yes, sir.
Q. But you also said in the south, and you left the impression on

my mind from your evidence-I don't pretend to say the impression
of the court-but that you thought, from what you said and your
brother said about hearing the bullets, that they came down Eliza-
beth street. Did they or did they not, from your best judgment?-A.
I simply heard the sound, and it came from a southerly direction.

Q. It might have been from the other side?-A. It might have
been a little to the left of Elizabeth street, and it might have been a
little to the right. I can't say.

Q. But what is your opinion now. Do you think they were com-
ing straight down the street?-A. I don't know.

Q. You won't testify on-that point at all ?-A. No, sir.
Now, Major, you are not really familiar with the new Spring-

field rifle, are you, or you were not at that time-A. No, sir; I am
not, even now.

Q. You testified, however, before Mr. Purdy on that point, did you
not?-A. I don't remember, sir; if you will refresh my mind.

I F
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Q. I will look it up in a moment. Before going into that tell this
court how this evidence was taken by Mr. Purdy i was it taken down
by shorthand, a stenographer, and then transcribed and submittedto youand you signed it and swore to it ?-A. I believe so; yes, sir.

Q.It was taken down and submitted to you and you signed it
and swore to it-A. Yes, sir.

Q. You don't pretend to say from your own knowledge that any
of those shells were fired from the new army SpringfiefA rifle?-A.
Except that in when I took those shells that I picked up myself to
men that do know, they said they were unquestionably shells used
by the Springfield rifle.

j. Your testimony I have just found (reading): "The empty
she ls and ball cartridges that were picked up in the streets of Browns-
ville on the morning of the 14th of August and turned over to you
by the sheriff of this county were fired from what kind of a rifle, if
you know?-A. The modern Springfield rifle."-I want to know,
Major, if, in giving that testimony, you were speaking from your
own knowledge, or if you were speaking from hearsay of other
people?-A. From hearsity-experts. I consider Major Penrose
and officers expert, 'who said that the sliplls that I exposed were the
same shells used by the Springfeld rifle.

Q. But he didn't tell you' they had been fired from a Springfield
rifle. You didn't hswe 'INajor Penrose to support that statement?-
A. No, but simply that the shells were like it.

Q. So you are not authorized to quote Major Penrose as stating
that those identical shells were fired from a Springfield rifle---A.1
don't mean to convey that impression. Simply that those shells
were the same as used in the Springfield rifle.

Q. As a matter of fact, do you know to-day where those shells
were manufactured or who manufactured them?-A. No, sir; I
do not.

of Now, Major, in your direct evidence you testified that a member
of te committee t.h1 visited Major Penroso in his office that morn-
ing asked him if he had inspected the pieces of his men immediately
after the occurrence of the night before. You replied to that, "You
mean the arms?" and then you went on to say. "Yes, sir." Or if he
had depended upon the report of a noncommissioned officer as to
the condition of these rifles. Major Penrose answered that he himself
had not inspected the pieces, that he had depended upon the report of
a noncommissioned officer for the moment.-A. That's my remem-
brance of the conversation.

Q. Now, Major, I am going to ask you if. in your five years' experi-
ence, you believe that was a natural reply for an officer to report
that he had depended upon the report of noncommissioned officers
when he had commissioned officers there?

To this question assistant judge-advocate objected as follows:
We object because it is thoroughly incompetent. It calls for'an opinion of the wit-

ness. Let (his witness state the facts, as we said yesterday, and let this court draw
the conclusion from these facts. That is our objection. It is incompetent because
it ealls for an opinion of the witness. You might as well ask him the general question
and be done with it: Do you think Major Penrose is guilty under either of the specifi.
nations before this court? He testifies as to the facts, and this court draws its own
conclusions from those facts.
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By the counsel:
I ihik we have a right to know whether this witness' recollection Is accurate or not

accianto as to a statement he makes. He has had five years' experience secrvipg di-
rectly where troops are; he is introduced as such-the very first thing they did was
to lay that sort of a foundation-and I am trying A get at whether this witness, after
that length of experience, really believes that that was said as a noncommissioned
officer or a commissioned officer. That's what I want to bring out. It is not the
witness' opinion at all; but it is, would that be a natural, logical answer for
a man to make under those conditions. Now, this witness don't have to
be an expert and receive expert pay to know what is the common every-
day practice in the service; it is not a question of opinion-it is the
question, is that the practice, is that a natural, logical, sensible thing to have
occurred under these conditions, and I want this court to know whether this witness,
who has had five years' experience, really, in his own mind believes that that is the
natural, logical answer for a major in the service with three companies and officers
under his command, to have made to him at that time. I did not introduce him as an
expert with five years' experience; the prosecution themselves put him in that light,
and I think we have a right to know and you have a right to know. The fact is that
that thing as it stands now, as you will readily perceive, creates in your mind, and must
create in your mind, certainly a very peculiar condition of mind of this accused before
Kou, that with commissioned officers commanding companies, some ten or twelve
hours after this thing has occurred, at 10 o'clock the r.ext morning, would say he had
depended upon the reports of noncommissioned officers. I want to know if that is
a natural or logical thing, and I want to know, and I repeat it, that this witness, after
five years in the Army, should know if that was a natural, logical, or sensible thing
to say, and we insist on knowing.

By the assistant judgeoadvocate:
The gentleman "is hoist on his own petard." He has admitted that he calls for this

witness' opinion, and when he makes that admission he gives his own caseaway. We
simply ask that this question be repeated to the court and you will see at once that it
calls fora conclusion of the witness. lie admits that he wants to get at what is in the
mind of this witness; that is, what he thinks about it. You don't want what this wit.
ness thinks about any fact of this case; all that you want of this witness as with any
other witness, is the fact or facts that he saw, and what he heard said in his presence.
You draw your own conclusions; you form your own opinion as to what effect, or the
meaning of these ac, or these words are. *As well take the witness throughout the
record of this case, aud in each and every instance wherein he details a conversation,
or a remark rather, made by Major Penrose, stop therA nnd say, "Well, what do you
think Major Penrose meant? When you and*Mr. Evans went to him and repeated
this outrage, or alleged outrage, upon Mrs. Evam, and Major Penrose admitted it was
an outrage, do you think lie was sincere when he expret .-sed that opinion?" As well
ask him that, and so on throughout the record of this ase. As I take it in this instance,
the counsel for the accused wishes the opinion of ,Major Combe as to whether or not
in his, Major Combe's opinion, Major Penrose acted properly when he took the report
of the noncomrn; sioned officer on that night. As well ask him for his opinion in
any other regard, as to any other fact-and 1 will ask that the stt- nographer read this
question to which we have madethis objection, and I will rest my case on that. I
want it clear in the court's mind as to what that question is.

(Question objected to, page 485 [235], was read to the court.)
By the counsel:

That is formulated and intended, may it please the court, not as the distinguished
counsel says, to find out whether Mijor Penrose acted wisely-we don't admit that
he acted at all in the matter-we asked and we intended toask simply this: Does this
witness wish this court to understand, after a five years' experience in the Army, that
that is the custom or the logical, natund thing for Major Penrose to have done, to have
said he received the report of the noincommissioned officer instead of the report of
commissioned officers whom he had in command of the companies, and we insist on
the question.

The accused, his counsels, the witness, the reporter and the judge-
advocates, then withdrew, hnd the court was closed, and, on being
opened, the president announced, in their presence, as follows-

I am instructed by the court to announce the decision that the objection be sus.
tained and the question not be answered.
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Q. Are you sure he said noncommissioned officer and not com-
missioned otlicer?-A. Yes, sir; to the best of my belief and remem-
brance.

Q. And this was at what interview?-A. The interview where the
c:1mmittee went down to confer with Major Penrose.

Q. At about 11 o'clock in the morning?-A. Or a little after.
Q. Now, at this same interview, I want you to repeat just exactly,

fas near as you can recall it, the language 'Major Penrose used about
his men in connection with that shooting. I want his exact words,
as near as you can recaJI them.-A. Major Penrose stated, as near as
I can remember, that from what was stated to him by the committee
and from the evidence of these shells, that it looked as if some of his
ien had committed this act, but how they did it he could not under-
stand. That's the gist.

Q. Oh, one little point in connection with that. You said the
statements made before that committee were not made under oath;
that is, in their examinations.-A. They were not.

Q. And you don't mean to imply, or have the court imply, that the
people went up and made loose and random statements?-A. No, sir.

Q. The committee was endeavoring in eveiT wa, and you believe
tie witnesses were trying to tell the truth?-A. I (o.

Q. I don't know what purpose the prosecution had, but I want to
clear up why you stated they were not under oath. Now, Major, I
want to clear up the conversation you had with Major Penrose about
hii men. They came there on the 2Sth-on the 28th of July last?-A.
Yes, sir; 1900.

Q. And (lid they have a pay day in between that?-A. They had a
pay day on the 11 th day of August.

. ow, from the ti'lue they canie there on the 28th of July up to
the 13th of August, were any of hi4 men arrested and brought before
your police authorities?-A. I don't ren-tember the dates. There
were two or three men arrested, but I can not fix the dates in my
mind.

Q. Are you certain that-do you know what they were arrested
for?-A. Being drunk and disorderly, I think.

Q. As a matter of fact, Major Combe, was there but one arrested?-
A. 'here were two who were brought before ,me, and one, I think,
was taken to jail and was not taken before me. The last I am not
certain.

Q. Were these men drunk that were arrested and brought before
you ?-A. I think that was the charge-drunk and disorderly.a Q. But do you want to state positively that they were?--A. I
don't remember.

Q. Do you know what was done with them ?-A. They were taken
to ja. a

Q. Those two that came before you ?-A. Yes, sir; and they were
brought before me next morning. One of them was a man who was
clerk in the administration building. I don't remember the other.

Q. We know that that man was arrested. Information of that
particular man who was a clerk in the adjutant's office you com-
municated to the commanding officer, did you not, about him ?--A. I
don't remember- I think so.

Q. Well, won t your records show these other ?-A. Yes, sir.
Q. The records will show all the men that were arrested t--A. Yes,

S. Doe. 402, GO-. pt 2-16

3Fva. 14. 1007.1



AFFRAY AT BROWNSVILLE, TEXAS.

sir; if any man is arrested and put ini jail there is a record. Comes
before-

Q. Have you or have you not a record of three men arrested during
that time?-:A. I don't remember. I can only remember that these
two men came before me one morning.

Q. Do you remember having sentenced more than the one ?-A.
No, sir; I don't remember. I remember of one case where the soldier
was drunk and disorderly, and the chief of police himself sent him to
the barracks; did not put him in jail at all; sent him to the bar-
racks. That was about pay day.

Q. Now, did you have conversation with Major Penrose about the
behavior of his men generally any time from the 28th of July on to
the 13thf-A. Yes, sir.

Q. What did you say in regard to the general behavior of that com-
mand-its behavior in the town?-A. A few days after the battalion
arrived in Brownsville I called on Major Perrose, and the subject was
brought up about his men, and he asked me as to their behavior, and
I said that I had known of nothing aqaiiist them. I may have used
the expression that I was pleased with the men. That was before
these occurrences.

Q. Now, as a matter of fact, didn't you have a conversation with
him on or about the night of the 12th of August, the day after pay
day, in which you commented on the good behavior of these troops as
compared to other troops who had been there ?-A. I can not think of
the date; but, I think it was after even the 13th that I had that con-
versation regarding their behavior on pay day.

Q. What did you say? Tell the court, in substance, in regard to
their behavior in comparison with other troops.-A. Major Penrose
asked me how his men had behaved in town on pay day, and I said,
as far as I knew, their conduct was as good as that of the white troops
that had been there before them.

Q. Didn't you say, in substance, it was better?-A. I don't remem-
ber that.

9. Didn't you say in the presence of some one else, in fact, in
Major Penrose's house, during a comparison of the behavior of the
different troops, that it had been much better than the white troops,
in so far as the city was concerned?-A. I don't remember that.

Q. Will you say you did not say that?-A. No, sir; I won't say
that.

Q. Then you might have said that?-A. Yes sir I should like to
state that that had reference to the conduct of die men on pay day.

Q. Yes; I intended it to so refer. Now, you said in your evidieo
before Mr. Purdy, speaking of this trouble: "Q. Did you have any
reason to anticipate the trouble that occurred on the night of the 13th
of Augustl-A. No, sir. It was a complete surprise to me. I had
told Major Penrose that I had served with many colored troops; that
I had always found them obedient and well disciplined, and that I
did not anticipate any trouble. I said that to Mijor Penrose more
than once." As a matter of fact, in your experience in serving with
these troops, are they not, as a rule, more quiet and obedient during
pay day than white troops less drunkenness, etc. ?-A. It has been
my experience that colored troops when commanded by white offi-
cers are a well disciplined and their conduct is as good as white
troops.
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Q. And this battalion that was there at your place was no excep-
tion, aside from the incit'ent of the 13th?-A. There were several
thhigs-before I answer the question direct, I will say there were
several occurrences that my attention was not called to until after the
13th, which would not prompt me in answering in the affirmative.

Q. Tell us what those were.-A. For instance, we have in our city
an old veteran of the civil war, Mr. Goodrich, and he stated that on
one or two occasions, as lie was coming home, lie was jostled off the
sidewalk, a thing which had never occurred in his experience while
colored troops had been stationed in Brownsville. Mr. Dennett, who
lives one square from the garrison wall-

Q. (By president of court.) When you said jostled off the side-
walk id you mean to imply the white troops did it?-A. (By wit-
ness.) I meant the colored troops.

A. Mr. Dennett, who lives one square from the garrison wall, also
stated that the men, in passing backwards and forwards in front, of his
house, disturbed I family by using profane language and being dis-
orderly. And I have already stated what Mr. Evans said about the
conduct of the men around his house.

Q. That all you can recall?-A. That's all I can recall, except the
altercations or differences which some of the citizens had with the
troops.

Q. These were not brought to your attention before the 13th, I
understand -A. No, sir.

Q. I understood you to say it was after?-A. Yes, sir.
Q. Was this at some of these indignation meetings that were held

in the city, when the people were outraged and indignant, or before?--
A. I don t think it was in the meeting.

Q. Are you positive of it?-A. Upon second thought I am positive
about it.

Q. But was it during that period when the people viere so terribly
incensed and inflamed against the colored troops for these outrages?-
A. Yes; when this came to my ear.

Q. It was while the people were in an outraged and inflamed state
of mind that they remembered these small incidents, was it?-A. It
was brou ht to my attention about that time.

Q..Hat not been spoken of to you before that time--A. To met
No sir

. Never reported to you as mayor or anything of that sort?-A.
No sir.

4. You don't know of any such things being brought to the atten-
tion of the officers?-A. No, sir; because when I stated this to Major
Penrose he said, "Major, I Wish I had known this before."

Q. What are you referring to now ?-A. To these incidents I have
just narrated.

Q.When and where did you relate these to Major Penrose?--A.
At his quarters.

1. When?-A. I don't remember the date, but it was after the

Q. Give us your best recollection. We want to know close enough,
Major, so that we can rebut it.-A. After the 13th.

Q.Whereabouts?-A. At his quarters.
Q. Anybody present?-A. I don't remember.
Q. What did he say in reply?-A. What I have just said.
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Q. What?-A. "Major, I wish I had known this before."
Q. You don't consider it an unusual thing for soldiers to swear on

the streets, do you ?
To this question the judge-advocate objected as follows:

We object, may it please the court. That calis for an opinion of the witness.

By the counsel:
I ask it as a fact.

By the judge-advocate:
I differ with you. I state to the court it calls for an opinion of this witness whether

it is usual or unusual.

By the counsel:
I will change the question.

Q. Is it or is it not a usual thing to hear soldiers swear on the
streets, even of Brownsville, white or black ?-A. No, sir.

Q. Is it a usual thing for oven citizens to swear on the streets of
Brown.sville?-A. In a Toud voice, no, sir.

Q. Then the people of Brownsville are very much better in that
regard than other communities?-A. I don't know, sir.

Q. You testified in your examination before Mr. Purdy that you
were familiar with and knew all the arms that were owned by the
citizens of Brownsville. Is that true?-A. More or less-that I
know the kind of weaIpons.

Q. You don't pretend to tell this court-A. I don't know what
every n in the city had; I don't know that at all.

Q. That's the impression I drew from your evidence.-A. it
should be corrected. No man could say that.

Q. Then, in so'far as that statement of yours, that you were
familiar with what every citizen owned in the way of firearms-it is
erroneous, is it?- A. The impression is erroneous. I know, more or
les, the class of arms that are used in the city by citizens of Browns-
ville, and can so state to the court or to yourself.

Q. When did you acquire this knlowledge?-A. I have been living
there all my life; I am fond of hunting; I know all the prominent
citizens; I know the men who go hunting, and in that way I have
acquired my knowledge.

Q. Is it a general knowledge or specific?-A. Yes; it is general.
Q. As a matter of fact, there might be a dozen Manlicher rifles

owned down there and you not know it ?-A. No, sir.
Q. You are sire of that?-A. Yes, sir.
Q. You have been in every house in Brownsville ?-A. I have been

in almost every house in Brownsville in myl professional or in a social
character.

Q. Do you make it a point to examine all these houses for fire-
arms?-A. No, sir.

Q. Now, Major, you stated in your examination by Mr. Purdy
that you examined certain cartridges that welre found by captain
Macklin when you went to bid good-by to him.-A. Will yotd please
refresh my mind?. Q. You were asked as to a conversation yout had with any officers,
and then it says (reading), "Who was that oflicer?-A. Captain
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Macklin. Q. You may state briefly what that conversation was.--A.
I was at Captain Macklin's quarters one night shortly before his
departure from Brownsville, to say good-by to him, and he stated
to me lie had quite a number of these shells and clips in his possession,
which he showed me and which were the same I picked up. He
stated to me he had found them just outside the garrison gate,
which opens on Elizabeth street, the morning after tile raid.":--A.
Yes, sir.

Q. Did you compare those with those you had found?-A. No,
sir; I was standing at a distance of several feet from Captain Macklin
when he producedtlhese shells and held some of them in his hand.

Q. Then tile general resemblanco-A. It was the general resem-
blance simply that prompted me to make that statement.

Q. Then your statement was not based on your personal know]-
cdge or upon comparison at all?-A. No, sir.

Q. You stated positively, as I have just read, that he found them
just outside the garrison gate, on Elizabeth street.-A. Yes, sir.

Q. Is that true?--A. That's his statement to me.
Q. You are sure of thatO-A. As sure as I can be.
Q. You wish that to be your sworn evidence now?-A. To the

best of my belief and remembrance that was stated to me by Cap-
tain Macklin.

Q. Could he not have stated to you that he did not find them
there, but he found them further up'the alley, Fifteenth street?-A.
No, sir.

Q. Are you positive that le did not, state that lie found them
only in the alley that comes in between Elizabeth street and Wash-
ington street?--A. lie never mentioned tihe alloy.
vq. Look at that picture (handing witness photograph alretidy in
v ence as Exhibit W). Where does that alley come in with respect

to that small outhouse used by B Company?-A. Here is the main
gate. That alley that you have reference to is to the right of that
gate as you go out of the post.

Q. Yes; but with respect to that outhouse of B Company, where
dc,s it come in with respect to that?-A. Have you reference to
one of those two houses?

Q. Yes.-A. There are two of them.
Q. Do you know what they are used for?-A. Yes, sir; one is a

woodhouse and the other is a rear.
Q. Now, the one not used as a woodhouse, but the other one

used for B Copany-A. I would not attempt to say. I have to
take my landmarks from that gate, if you will permit me. It is
120 feet from the corner of the telegraph office to the corner of the
alley.

Q. I will ask you to look at that plat. and you will see indicated
in pencil near the outlet of the alley that outhouse of B Company.-A.
Tis is the gate, here is the telegraph office, here -is that alley (indi-c a t i n g n m .p ) . - o t a ? A o 'Q. Now wh ere is the outhouse with respect to that?-A. I won't
say positively with respect to that. As to the outhouses-there are
two outhouses in the rear of B Company quarters; whether they are
located as that is I can not positively say.

Q. Is that aprroximately correct?-A. I think so.
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. Now, as a matter of fact, isn't that the distance between Eliza-
bet street and the alley in the shortest line-that is, perpendicular,
not diagonal? Isn't it 120 feet on the perpendicular --A. Yes, sir;
this is a little more, because it is a slantingline.

Q. Now, you are positive that Captain Alacklin didn't say to you
that he found them only in the alley in the rear of B Company's
private house there?-A. I never heard him mention that.

Q. Where was this conversation ?-A. In Captain Macklin's
quarters.

Q. Now you said you were familiar with the sentiment of the
people of Brownsville toward the soldiers, in your direct testimony,
and you so testified to Mr. Purdy. In substance you said to .Mr.
Purdy-you told Mr. Purdy what instructions you had given to the
chief of police and you repeated the same evidence here, substan-
tially.-A. Yes, sir.

Q. Now in what. way did you become familiar with the feeling of
the people of Brownsville toward the troops?-A. I live in the town.

Q. Had it come to you officially, or not?-A. I live there-in
contact with the people.

Q. Now let's find out. You have a good many white citizens in
Brownsville?-A. Yes.

Q. Quite a number of Mexicans?-A. A great many.
Q. And you had a few colored people; had a few there all the time,

did you not?-A. Very few.'
Q. How many, dozen or more?-A. I should not think that the

number would exceed two dozen.
Q. And of that two or three dozen there would be perhaps a

dozen who were male negroes?-A. Yes, sir.
Q. And they had been there for* some time?-A. Yes, sir; right

along.
Q. What was the general sentiment, of the people toward soldiers

generally?-A. Sol liers generally? Good.
Q. Do you remember ever visiting the commanding officer of the

post. there, before the Twenty-fifth Infanry arrived, in connection
with certain incidents about a press meeting-meeting of the press
association down there ?-A. Yes, sir.

Q. You were on that committee were you not? Either ex-officio
or otherwise?-A. In one way or the other.

Q. There were quite a number on that committee?-A. Yes, sir.
Q. As a matter of fact was it not brought to your attention, as a

member of that committee, that soldiers bad been excluded from a
meeting in the park?-A. Yes, sir.

Q. And didn t you visit the commanding officer in connection with
that?-A. Yes, sir.

Q. And for what purpose ?-A. There was a placard posted in the
entrance of the park by some one which read: "Soldiers and (logs not
allowed at this meeting. By order of the mayor."

Q. "Pres-s please take notice?"-A. I don't remember that.
Q. Was that notice in the possession of the commanding officer

when you visited him?-A. I don't know whether it was then. It
was shown to him by a committee who went. to see him and investi-
gate the matter.

Q. That was how drawn up; how prepared, tell the court.-A.
It was written in ink-
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Q. Wasn't it written with a marking piece?-A. No, sir; it was
evidently (lone with a piece of wood-this is my opinion-softened
and dipped in ink and written on this paper-a piece of white pine.

Q.As a matter of fact, had this matter been complained of to the
commanding officer-by the soldiers,. 1 mean-that the soldiers
were excluded from that meeting, made the subject of an official
complaint b soliers?-A. Yes, sir.
. Q. And the Twenty-sixth Infantry was stationed there?-A. Yes,

sir.
Q. And Major Roberts was the commanding oflicer?-A. Yes, sir.
Q. Is it or is it not a fact that a member of your committee did give

instructions that soldiers and Mexicans were not to be admitted that
night.? As a matter of fact, didn't you and your associate or asso-
ciates that day practically apologize to Major Roberts for the sol-
diers being excluded that night by the police at the entrance?-A.
We went to see Major Roberts, if my memory serves me, because it
had been stated that some member or somebody in town had put
this placard up, and we felt sure that it was done by no civilian and
went to Major Roberts to investigate this matter and get to the bot-
toil) of it.

Q. But is it not a fact that your policemen stationed at the gate
that night refused admittance to soldiers?-A. Yes, sir.

Q. And did it not develop that that act. was done under instruc-
tions from a member of your committee?-A. I do not remember
that.

Q. Will you say it was not a fact?-A. No, sir; I will not.
Q. As a matter of fact, didn't you and your associates apologize

to Major Roberts as commanding officer, for excluding these sohiers
that. night?-A. ko, sir; and I wish to state what we did do, so that
the court may understand.

Q. Didn't.-ou substantially make an apology for that?-A. No,sir.
Q. Isn't it a fact that soldiers were exc u(led and Mexicans were not

excluded by the police that night?-A. I do not remember that.
Q. Was that not brought out at that time?-A. It was an invita-

tion affair, and the men were not excluded as soldiers----
Q. You will be given a chance to explain it. I want to know if you

are prepared to state that it is or is not a fact that soldiers were
excluded[ from that meeting under instructions from a member of
your committee in charge.-A. I believe that to be a fact.

Q. And Mexicans were not excluded ?-A. I don't know. If any
did get in they ought not to have gotten in past the policeman; he
did not do his duty.

Q. Now, there were certain barroom incidents you referred to.-
A. Colonel, I desire to interrupt you, because I do not wish to be
misunderstood by the court relative to the matter you have brought
forth, end it hmalv leave an erroneous impresion reltive to the feel-
ing of the people of Brownsville. The Press * Association visited
Brownsville and people were invited-the citizens were invited-to
attend this meeting, and to extend courtesies to the association.
During that evening two soldiers who were disorderly came, to the
gate and were refused admittance. Shortly afterwards a policeman
on duty caught, one of them with a placard in his hand, either taking
it down or attaching it to a flamheau which was on one side of the
entrance to this park, which was brought to me; I have already stated

248lfs. 14, 1907.1



AFFRAY AT BROWNSVILLE, TEXAS.

what was written on that. Next morning when I found out about
it I was very indignant; my name was attached to it, td everyone
knows my feelings toward soldiers. The citizens generally were indig-
nant because Brownsville is a garrison town. We have always been
kindly disposed toward soldiers. We were indignant, and a com-
mittee was fornied and we weht to see Major Roberts who was in com-
mand of the po;t. We were sorry the incident had occurred, and we
went there to investigate it anl get at the bottom of it. We felt
sure that no citizen in the town had done this act. We felt it was
a matter of revenge or spite because these men wore not allowed
into the inclosure. (President of .the court hero asked: "These par-
ticular men you mean?" Witness answered: "Yes, sir.") And dur-
ing the course of conversation-I wish the counsel for accused to espe-
cially take notice of this-there was an officer present who said in I is
experience and service he remembered two siach incidents that hap-
pened where this very expression was uscd. Once at Tampa, Fla., and
another time at San Francisco, and before we left that committee
room I feel that the commanding officer-I am not sure he so
expressed himself, but I think he did-that lie did not think that the
people of Brownsville had put that placard in front of that gate. I
say this simply to show the feeling of the people toward the troops.

Q. We don't dispute your personal feeling in the matter; we don't
claim that you know anything about it, but we want to show the court
just what happened that night.-A. But I don't wish the court or
soldiers generally to be under the impression that citizens did that-
and the evidence was strongly the other way.

Q. Now, as a matter of fact, are you prepared to state to this court
that only these two drunken soldiers were excluded by your police-
men?-A. No, sir; I think one man, a very excellent man, was
excluded and told soldiers were not allowed.

Q. As a matter of fact, was he not a noncommissioned officer, and
did not a very reputable noncommissioned officer make complaint
of this-that soldiers were excluded and Mexicans were not
excluded?-A. I don't remember that;but I do remember a hospital
corps man was refused admittance on the same ground, very politely,
and told soldiers were not allowed.

Q. You won't say that the committee expressed regret that this
had been ordered by a member of the commnittee?-A. 7 believe they
did; but I took exception to your saying apologizing, which we did
not do. "

Q. Explanation and apology are sometimes synonymous.-A. Not
always.
Q. I did not mean to say you got down and abjectly apologized.

I did mean to say you went there and attempted to explain it, and
expressed regret that a member of your committee in charge of this
had given orders to your policemen that soldiers were not to be
admitted, and the police excluded them.-A. We did not go there
to explain it, Colonel, we went there to investigate it.

Q. Now, Major, how many barrooms did you have in your city?-
A. don't know, sir.

Q. Well, more or less?-A. Well, I will count them. Well, at
least eight; possible more..

Q. Wow many these barrooms provided extra places at the back
door for colored soldiers ?-A. Not at the back door,
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Q. Well, prepared separate places so as to separate them from the
sheep?-A. The one on Elizabeth street, one on tile market, one
other on the market where they could drink-I don't know whether
a separate saloon, but they went there--and one in the lower part of
town that was for the colored troops, and one Mexican saloon, I
believe, where they went if they wanted.

Q. Did or did not these various saloons that prepared the bar to
separate the sheep from the goats stick up signs indicating that?-A.
I beg your pardon.

Q. Well call it what you will. The citizens of Brownsville from
the colored soldiers wearing the United States uniform?-A. Yes, sir.

Q. They stuck up notices that those soldiers of the Twenty-fifth
Infantry would go around to the back door to the bar?-A. I don't
know about the notices, but it was understood, and they were
informed.

Q. That matter was generally discmied and was of general knowl-
edge --A. I believe so.

Q. Is it not a fact that those same saloons that went to all this
trouble to separate the negro with the soldier's uniform on from the
people of Brownsville did actually sell to Mexicans and the inhabi-
tant negroes of Brownsville drink at the same bar?-A. Mexicans,
yes. Norroes I can't say.

Q. Wifi you say they did not?-A. No, sir; because I never saw
them.

You never heard of negTo inhabitants of Brownsville being
excluded from the public bas of that place until the negro with
Uncle Sam's uniform came there, did you?-A. I can't remember
the subject ever being brought up.

Q. No; it never was discussed. But it was discussed when you
hiard they were coming?-A. Not until they go., there.

Q. It was before they came there?-A. don't remember.
Q. Preparations must have been inade?--A. I don't know; I am

riot a frequenter.
Q. Now Major, did you hear from, anybody at any time before

the colored troops of the Twenty-fifth Infantry, to-wit, B, C, and D
Companies, came there discussions among the people about how
unfortunate you were to get colored troops therel-A. No, sir.

Q. You didn't hear it personally?-A. I never did.
Q. You won't say that was not generally discussed among the peo-

ple?-A. I won't sy; I don't know.
Q. Then you (Ion t know what the general sentiment of the people

was -- A. Prior to the arrival?
Q. Yes.-A. No. As I said to Major Penrose, I had always been

favorably impressed with the conduct of the colored troops.
Q. I know you are personally, Major; we know you are fair-mindbd

in that regard, as well as many others, but we wint to know, and I
want to show by you yourself that you were not familiar with what
the people generally thought.-A. You are speakifig of prior to their
arrivalI

Q. Yes. So that if there was discussion and animus shown-regret
expressed among the people of Brown,ville to the station of the
troops there-it didn't come to your knowledge ?-A. It didn't come
to my knowledge.
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Q. It might, have been discussed and you not know it?--A. Yes,
sir; it might have been discussed.

Q. So, as a matter of fact, Major Combo, you don't'know -A. I
don't know prior to the 13th. Trbops had been stationed there before
and the old residents probably never thought of it-colored troops.

Q. You said some\ here in your evidence before Mr. Purdy that
there was no protest whatever of the citizens of Browiisville against
the stationing of colored troops there.-A. Officially. If it is not
official in the record, it should be.

Q. Major Combe, do you know anything about whether the Con-
gre.sinen of this State made a protest against the stationing of
colored troops there?-A. I don't.

Q. You don't know whether this was brought to their attention by
peol)le of Bxownsville or not?-A. No, sir; I (o not.

Q. When you said that., what did you mean to say ?-A. Will you
refresh my mind by reading?

Q. Yes; I will. Now, on June 4, 190f, the Secretary of War
adc ressed a letter to the lion. ('. A. Culberson, Senator from this
State, acknowledging receipt, of r. note of June 1 of a letter from
Mr. Sam P. Wreford, of Brownsville. Tex., stating certain objections
to the stationing of negro troops at Fort Brown. Now, Mr. Sam P.
Wreford was a resident- of Brownsville, wasn't he?-A. Yes, sir.

Q. And you didn't know anything about it at all?-A. Latterly I
knew of the trouble, but. at the tite I made that statement I knew
nothing of it.

Q. So there were some things going on in Brownsville you didn't
know ahout?-A. Yes, sir; it niight occur anywhere.

Q. Yes; that's true. So you can understatid there is no snap judg-
fient in this matter. You stated in reply to this question, "Now,
Major Coinbe, I will ask you whether voui know of any protests or
olbjections being made b1 any of the city or county ollicei of this
county to the bringing f colored troops to Fort trown?-A. No,
sir; I'know of no such protests." Who was this Mr. Wreford, any-
wav?--A. I think lie is a connnission merchant.

0. Lawyer?--A. I don't know whether lie is a layer or not.
Q. Doesn't hold any office in ie city?-A. No, sir.
Q. Or county? -A. 'No, sir.
Q. So you didn't have that in mind when vou answered that

question-A. I knew nothing about it.

Q. Oh, (1o you know anything about the investigation that was
made of this a'ffir at all. olliciallv?-A. Of which?

Q. I mean of this 13th of Au'gust. Aside from the connittee of
which you were a inember, (1o you know'anything about the judicial
investigation that was nade?-A. Judge Welch came there from
Corpus Christi at the rcquiest of the district attorney, Mr. Kleiber,
to take up the matter of investigation of the occurrence of the 13th
of August.

Q. Do you or do you not know that this was brought before and
was judihlily examined by the grand jury sitting at B'rownsville?-
A. It. was so'said.

Q. Do you know, or don't you know, that practically all of the
prostitutes in the section (if the .ity near there were arrested and
held as witne scs in connection with hat?--A. No, sir.
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Q. You don't know anything about itt-A. I know one or two
women were held; I don't know anything about their character.

Q. Do you know whether a great number were arrested ?-A.
No sir; I don't think a great number were.

4. Will you state how many were?-A. To the best of my remem-
brance there were two.

Q. You won't say there wasn't quite a number arrested?-A. I
won't say that. I don't think there were.

Q. How about the colored people there? Weren't a number of
them arrested at that time and in that connect iont-.A. Only two
I know of.

Q. Who were they I-A. A man by the name of Max Hamilton
and a discharged soldier., Alison.

Q. Now, in talking to Ar. Purdy, you gave your evidence to him;
you were asked: "After this raid occurred on the night of the 13th
of August, did you form and entertain in your own mind any well-
defined idea or opinion as to the causes which brought about that
disturbanco?-A. Yes, sir. Q. Will you state them briefly?-A.
These soldiers had altercations with different citizens. First the
attempted outrage on Mrs. Evans, and the refusal of the barkeepers
to serve to the troops at the same bar with the white men, although
I wish to say in this connection that the bartenders were very con-
siderate and not at all rash." Tell us what you mean?-A. That
they were not rough with the.soldiers, so I have been told by bar-
tenders.

Q. That was hearsay evidence?-A. No.
Q. You don't know personally anything about. it ?--A. Simply that

the barkeepers said it would hurt their business and would drive
their white trade away andI that they told the men quietly they could
not serve drinks to them.

Q. You don't know whether. they told them quietly or roughly-,
you don't know anything about it?-A. I don't know anything
about it.

Q. So, as far as that statement is concerned, it is hearsay?-A.
Yes, sir.

Q. You are not a frequenter of burs. You don't know anything
about it-?-A. No, sir.

Q. "They spoke to the officers; told them their reasons; said it
would ruin'their busints; and .they put, up separate bars for these

meu." (Read from book.) As I say, you. don't know whether they
did or not?-A. That's hear.;av.

Q. Then there was the Tate affair. (Quote:) "There were two
enlisted nien, two colored sohliers, walking up the street, and met a
party of ladies coming front the opposite direction. These imen,
Instead of taking the outside of thetpavenient or the vacant lot on
ono side, rouglv brushed through te ladies, jostling them almost
of" the sidewalk. Mr. Tate. who was walking in the rear of these
ladies with his wife, knocked one off the sidewalk for this ungontle-
manly act, and the other one ran away." Now, that's your testnnony.
Did you persomallv interview anybody II connection with tlis?--A.
I was9 told by citi;.ens of this occurrence.

Q. Did you interview any witnes.. ini who saw it ?-A. Mr. Tate
had a shot conversation with me on the subject.
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Q. Did anybody else who was a witness of the event tell you the
story?--A. No, sir.

Q. Do you know whether or not those men jostled those ladies or
whether they walked off the sidewalk? Do you know? That's the
question.-A. I was not present; I was not an eyewitness.

Q. In order that the court may understand it, I want to clear up
a point. How wide is the sidewalk at that place where this is alleged
to have occurred ?-A. The sidewalks on Elizabeth stret-I will have
to answer you in this way--are 10 feet wide, but right there I think
it may be about 8.

Q. Show us on the map, as near as you can where you understood
it occurred, so the court will understand where it occurred.-A. It
is not on the map.

Q. You don't know where--A. I know where I was told it was.
Q. Whereaboutst-A. Up Elizabeth street, in front of Captain

Dalzell's residence. I was told it occurred there.
Q. Major, was or was not there a fence at that place, between the

sidewalk and the residence?-A. There is not.
Q. What kind of sidewalk is in front of that i~use-about how

far is it from the sidewalk to the hiouse?-A. The place I have refer-
ence to is a vacant lot.

Q. I wish you would tell the court, as near as you can, what the
sidewalk wa composed of, about how wide it was, how hi gh above
the street, and whether there was grass between that and tie house,
etc., give us an idea, so we will know just exactly what the conditions
wore.--A. Te sidewalk is made of brick, and the width is about 8
feet.. There is a slight, fall to the guitter.

Q. About how much?-A. Oh, under a foot; I can't tell you in
incites.

Q. Go on and tell what intervenes between that and the house.-A.
Thr place I have reference to had no Jiouse.

Q. Were they or not constructing sone building in there at that
time?-A. Yes, sir; a church.

Q. Was there any fence?-A. No, sir.
Q. I mean between the sidewalk itself and the-A. No, sir; not

to the best of my recolhction.
Q. As a matter of fact, is it easy enough to step off the sidewalk

over toward the house-that is, was the soil practically level there-the
ground?-- A. I don't remember; they were building there.

Q. About how far was it from the post-office ?--A. From the post-
office it is just two squares.

Q. Which was toward or from the post ?-A. From the post.
Q. This was in the second block above the post-office ?-A. Yes. sir.
Q. Do you know whether or not these two soldiers who were walk-

ing along there. actually stepped off the sidewalk in single file to the
right, or whether they actually jostled those ladiest-A. I have
stated that I was told what occurred; I was not an eyewitness.

Q. Then when you stated this to Mr. Purdy you didn't know
whether your statement of the aftir was correct or not?-A. I was
not an eyewitness.

Q. Then that statement of yours was based on hearsay and was not
a fair statement to go out to the public as the actual facts that
occurred?-A. On my belief of what 31r. Tate said to me I made thatstatemnent.
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Q. Do you remember whether there was any bricks and lumber in
that yard'or not ?-A. No, sir.

Q. Could the men have stepped off the sidewalk toward the right,
do you remi, mber?-A. To the left, you nrian?Q. Toward the house, I mean. Could they have stepped off the
sidewalk away from the street ? That's wht I want to get at.-A. I
think so.

:EDIBECT EXAMINATION.

QUESTIONS BY THE ASSISTANT JUDGE-ADVOCATE,

Q. Doctor, you say you lived in Brownsville all your life, prac-
tically?-A. Yes.

Q. 61ow many colored people- that is, male adults-were there
living in Brownsville. about that tinie-civilians-more or less?-A.
I answered two or three dozen, but I had reference to the colored
people.

Q. I thought so, and I am asking you this question: How many
adult male colored civilians were living in Brownsville on or about the
13th of August, more or less? If you know, state. I don't mean
population, and I don't want floating population; I mean that lived
there.-A. At a rough estimate, I would say six or eight men.

Q.Are you not personally acquainted with eveiy colored adult
civilian of Brownsville that have lived there--A. The old residents?

Q. That are living there, with one or two possible exceptions-as
a rule, I mean, are you not acquainted with all of them-A. As a
rule, yes.

Q. l)id you ever know of any ill feeling between these colored citi-
zens of Brownsville and the wiite people?-A. No, sir.

Q. I lave you ever known of an instance, within your recollection,
of a colored man being charged with crime-that is,aa colored civilian
of Brownsville? Any one of these men you know? In other words,
did you ever know of one of them being up before the courts, as we
put it, to the best of your recollection, is allI want?-A. Only one.

Q. Was that one a resident of Brownsville, or wasn't he a transient-
if I may term it that,?-A. He is a resident now.

Q. But at that tinie?-A. lie was a resident. lie was before the
recorder, not for a crime, but for a trivial offense.

Q. That's the only incident you know of -A. That's all I can
think of.

Q. What has been the general feeling between the white and the
colored people in the town of Brownsville? Good or bad, friendly or
unfriendly ?-A. Good. Very friendly.

Q. fow long have you known Lieutenant of Police M. Y. Domin-
guez, who testified in ihis case-the man who lost his right arml-A.
As far back as I can remember.

Q. Well how old are you? What's your age?--A. I will be 40
next month.

Q. And you have known Mr. Domin uez as far back as you can
remember?:-A. Well, I will say I have lCown hini thirty years.

Q. Has he always held office there in Brownsville?-A. He has
been a peace officer and a Federal officer in one capacity or another
for mtany, many years-over twenty-five years.

Q. Do you kiow what different offices he hlis held?
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By counsel for accused:
I would like to know what purpose Is being.Ierved by this? Tt Is certainly not

direct examination-has no bearng on the case The man has already testified to his
record, and it is taking up time.

By the assistant judge-advocate:
I will be perfectly frank. I will state the object. The counsel stated the other da

in cross-examination of Dominguez, that his cross-examination-if the court will
remember-that his cross-examination was a very vigorous examination, and he was
very frank with the court to state that his object was to break down the testimony of
Dominguez by showing he was not a credible witness, and I propose to qualify Doctor
Combe as a witness to Dominguez' character, his credibility, veracity, and truth.

By the counsel for accused:
This is not the time nor place for such purpose. Until we have attacked it directly,

it is not the time; and we object, as that is not proper direct examination. We will
let it all go in in the proper way.

By the assistant judge-advocate:
It was only to save time.

By the counsel:
We have nothing but time to spend, now, and do not care to save It in this way.

By the assistant judge-advocate:
I will state to the court that counsel stated that he wanted to save time. We want

to save time also. lie stated that ho proposed to attack Dominguez' character. He
did attack it as far as he could while Dominguez was on the stand, and we purpose to
qualify Doctor Combe, first, to show the length of time he has known Dominguez, the
di1ferent positions that Dominguez has occupied and filled show that the Doctor
knows Dominguez' reputation in the community for truth and veracity, and, second
that he knows him as a peaceful, law-abiding man. That's my object in starting that
examii-tion. I thought we would save time, may it please the court, as long as the
witness is on the stand, and not have to recall him.

By the counsel:
This is neither the time nor place, in any practice I am familiar with, and I therefore

offer my objection.

By the assistant judge-advocate:
I will bo frank with the court. I thought I could get through with Doctor Combe

and wold not have to recall him. This is amatterwith yourselves as I understand it.
While it is true in ordinary practice that we can recall this witness, as Doctor Combe
wants to g et away as well as myself, and there is no use keeping him here for two or
three weeks waiting, I thought we would finish with him now. Counsel admits this
matter is coming up, and you your&lves have been witness to that fact that he pro.
pose to- he has already started to impeach Dominguez as a witness, and we now askfor a ruling.

The accused, his counsels, the reporter, the witness and the judge-
advocates then withdrew and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am instructed to announce the decision of the court that the objection be sustaini d.
The court then took a recess until 2 o'clock p. m., at which hour the

members of the court, the judge-advocates, the accused, his counsel,
and the reporter resumed their seats.

Mayor COMBE, after having been reminded that he was still under
oath, continued under the redirect examination by the assistant to
the judge-advocate.
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Q. You stated on the cross-examination, Doctor Combe, that you
named three or four citizens, who were to select this committee, the
committee that afterwards conferred with Ma or Penrose ?-A. Yes, sir.

Q. Can you name those men ?-A. Mr. William Kelly, Mr. James
A.Brown, Mr. William Ratclilre, and I do not remember whether I
stated three or four in the examination, but there was a fourth, Mr.
Goodrich.

Q. Which Goodrich?--A. The elder, E. 1H. Goodrich.
Q. Who is William Kelly, in Brownsville?-A. le is president of

the First National Bank.
Q. Do you know whether or not he is a Union veteran of the civil

war?-A. Yes, sir.
Q. Who is James A. Brown?-A. lie is a very large land owner

and president of the city council.
Q. That is, lie is called mityor protein in your absenco?-A. Yes,

sir. And lie is a director in ti e First National Bank.
Q. Who is William Ratcliffe?-A. Ile is the president of the

Brownsville Land and Irrigation Company.
Q. And manager of the comnpanv as we lIl-A. Yes, sir.
Q. Is he also a director in the Iirst National Bank?-A. Yes, sir.
Q. Who is E. H. Goodrich ?--A. lie is the superintendent of public

instruction of the county.
q. Do you knew wheftier he is connected with either of the banks?-.

A.Ie is vice-president of the Merchants' National Bank.
Q. Isn't he president of the Merchants' National Bank?-A. He

may be.
.okIs he not also a veteran of the civil war-a Union veteran?--

A. es, sir.
Q. Is the same Mr. Goodrich to whom you referred on the cross-

examination as having been shoved off the sidewalk once or twice by
colored men ?-A. Yes, sir.

Q. You learned of this after the occurrence of the 13th ?-A. Yes, sir.
Q.They asked you about the Miller Hotel. This office in the

Miller Hotel, I understood you to say on the cross-examination, is at
the comer of Thirteenth and Elizabeth streets-the building?--
A. Yes, sir.

Q. Are there any windows in that office facing on Thirteenth
street?-A. Yes, sir.

Counsel for the accused:
He testified that there was one.

. There was one ?-A. Yes, sir.

. And a door?-A. Yes, sir.

. A very large door, is it not?-A. Yes, sir.
Q. If there were a light or a bright light, as you stated, in that office

on that night, wouldn't it shine out through this window onto Thir-
teenth street?

Counsel for the accused objected to this question as follows:
I object to that question; he didn't say it was a bright light; he ddn't know what

kind of a light it was, but was under the impression that it was a lamplight. I appeal
to the record.

To which the assistant to the judge-advocate replied:
My object was to bring this out and clear up the testimony.
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To which counsel for the accused replied:
This objection is on the ground of repetition. If it is to clear up anything, all

very well and good. I cover,., that very clearly. He testified positively that it
was a lamp and it would shine u enough that window.

'ro which the assistant to the judge-advocate replied:
That is admitted then.
To which counsel for the accused replied:
It is the testimony.
To which the assistant to the judge-advocate replied:

My object was to clear up the testimony on that point. We will withdraw the
question to save time.

Q. You state, Doctor, that. (his firing came from a southerly
direction generally ?-A. Yes, sir.
Q. When you were going down the street with your brother?-

A. Yes, s..
Q. Would that be from the general direction of the post-Fort

Brown-or noti-A. From the direction of the post.
Q. Now, as to ilose shells being Springfield shells that 'ou found.

Those are the same shells that youu showed to Major Penrose when
you called on him on #he mornitig of the 14thl-A. Yes, sir.

Q. Mr. Creager was there?-A. Yes, sir.
Counsel for the accused:
I don't know what shells you refer to.
The as.istant to the judge-advocate:

Some of the shells he picked up either at the Miller Hotel corner or at the Slarck
pLhve.

Q. Whoa you showed him those shells and put themi on the desk,
he saw then , did lie not ?-A. Ye.. .

Q. What was it lie said? tJtist repeat that to the best 'of your
recollection?-A. "Doctor Combe, this is very strong evidence; it
looks as if some, of my men did the shooting but how they got their
ammunition and how they got their guns I don't know,?' or some-
thing to that effect.

Q. Mr. Dennett, the gentleman, as I understand you, that lives
in the lower part of town near the reservation, and claimed to have
been affronted or claimed that his family was affronted by the usihg
of obscene language or swearing on the part of these enlisted men of
the Twenty-fifth; who is he?--A. le is a worthy citizen of the town
of Brownsville.

Ho~w long )ins he been living there in Brownsvillo?--A. is farba% as 1 can'renmenber.
Q. Do you know how he came to Brownsville, from your knowl-

edge of hin and what lie has told you?-A. He came with his family.
His father was commanding a colored volunteer regiment.

Q. When?-A. About the end of the civil war, so I am told.
Q. When did you first see the wounds on the horse of the lietutenant

of 1 oice-A. 'The wounds in the horse?Q. When did you first see them ?-A. The following mornin
Q. About what time, more or less?-A. Abotit the time tlmt I

went down to the corner of 'Miller's Hotel alley-about QI o'clock.
Q. How many wounds did you see in dfie body of that hiorte,

more or less?-A. Three that I can remember.
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Counsel for the accused:
May it please the court, that has been testified to positively and directly, as to the

number of wounds. The gentleman is talking about saviihg vime. I don t care how
many times he repeats it, but it simply encumbers the record.

Q. You were asked upon the cross-examination it you knew a Mr.
Wreford who is said to have written a letter to Senator Culberson
about the early part of June, I think, complaining of the colored
troops being seint to Brownsville. Where did Mr. Wreford live at
that time? Where was his residence?-A. in Matamoros, I think.

Q. lie had a commission office, hadi he not, at the corner of Thir-
teenth and Elizabeth stroets?-A. Yes, sir.

Q Where this horse was found ?-A. Yes, sir.
Q. Did he himself live in Matamoros?-A. Yes, sir.
IQ Is Mr. Wreford a property owner or taxpayer in Brownsville or

in Cameron CountvI?-A. 1 don't know.
Q. That you kn'w of ?-A. I don't know.

littleDd you ever hear of him having any interests there except this
liteoffice?
Counsel for the accused:

Ila), it pieas: the court, thiat is entirely improper. The witness stated iie aid not
know. and if ie wans to prove that the ecort is the best proof. We object to that.

Q. You say you don't know-A. No, sir; I don't know whether
he owns any property there or not.

I. low long has he been living in Matamoros-A. I can't say.
Q. He was living there at that tine?-A. Yes, sir.
Q. Been living there since?-A. Yes, sir.

' RECROSS EXAMINATION*

QUESTIONS BY COUNSEL, FOR TIHE ACCUSED.

Q. You don't mean to give the impression that Mr. Wreford isn't
doing business in Brownsville every day?-A. No sir.

Q. le is one of your business men in Brownsviflel-A. Yes sir.
Q. He happens to have his residence across the riverf-A. Yes, sir.
Q. Where does Mr. Dennett live?-A. lie lives in Brownsville.
Q Does he live anywhere near this place on the map you said

whin a certain number of yards from the post?-A. I said withinone square of the post.
Q. Won't you show us?--A. (Witness indicates on map.) He lives

at this corner.
sQ. On the west corner of Adams and Fourteenth streets?--A. Yes,S sir.

.Which direction does his house face?-A. It faces that way
(indicating).

Q. It faces Adams street?-A. Yes, sir.
QUESTIONS BY THE COURT.

S When you saw Major Penrose near the garrison gate on Eliza-
et. street about I a. m., August 14, 1906, did you inform him of the

several instances of damages done to citizens and buildings of Browns-
ville by the shooting that had just occurred --A. I have so stated.

Q. After finding the empty cartridge shells, clip, and ball cart-
ridge at corner o he Miller' Hotel, Brownsville, about 1.30 a. i.,

S. Doe. 402, G0-1, pt 2- 17
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August 14, 1906 why did you not immediately return to the post
and inform Major Penrose of your discovery--A. I should be cor-
rected-I said 2 o'clock.

Q. Well, at 2 o'clock, then?-A. Because I was occupied with my
other duties at that moment, and as I told Major Penrose I would be
down in the morning, I kept the clips with me until morning.

Q. Will you state what duties you were performing a that time
which you considered so important as to prevent you from returning
and reporting this matter to the accused?-A. As I have already
stated, the town was in a state of excitement, and as executive of the
city I considered it my duty to be in the town.

Q. Did you not understand at that time that Major Penrose, the
accused, believed that citizens had done the shooting?-A. He so
stated to me.

Q. Did Major Penrose, to your knowledge, take any steps to detect
whether any number of his men were engaged in the "shooting up of
Brownsville" on the night of August 13, 1906, and if so, did he
take any steps to bring them to justice?--A. I do not know.

Q. Was Major Penrose aware that the citizens' minds were inflamed
against the soldicis on the afternoon of August 13 19006?-A. I so
stated to him at 5 or 5.30 of the afternoon of the 13th of August.

Q Have you ever noticed any member of the command stationed
atBrownsville whose face was marked with spots, during your service
as attending surgeon with the battalion of the Twenty-fifth Infan-
try?-A. If there was any such man in the hospital, I don't remember.

Q. To the best of your knowledge, (lid Major Penrose take any
steps to find the culprit who had made the assault on Mrs. Evans?-:-
A. Majoi Penrose stated to h. Evans and myself that he would do
all he could to apprehend the culprit. What measures he followed,
at the moment I can't say.

Q. Did you take any such steps?-A. No, sir; with the exception
of instructing the chief of police to investit,'ato the matter, I person-
ally took no further steps.

Q. At what points on the streets and. alleys did you post the
special men you had selcted to guard the town against the soldiers
entering it-:-A. I can best show that on the map-Thirteenth and
Levee, the alley on Thirteenth street between Levee and Elizabeth,
the alley between Elizabeth and Washington streets, Washington.
street, Jefferson street (the name is not here, but I think it is Jeffer-
son), the alley betwan Washington and Adams streets, the next
alley, and so on.

Q. Do you know whether it is customary for citizens to clean their
guns after use? I refer to the citizens of Brownsville.-A. I really
don't know how to ansiver that question.

(The question was reread to the witness.)
A. The only way that I can answer that is that when 1 go hunting

and use my gun I clean it, and I suppose other people do the same
thing.

Q. Was the body of Frank Natus warm when you first examined
him--A. No, sir.

Q. Had Natus been affected with heart disease do you believe
he would have dropped dead unless he had been shot as he was that
nightt--A. No, sir. I should like the question preceding that
repeated.
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Q. Was the body of Frank Natus warm when you first examined
hini-A. I said "No," but I saw the body over an hour after the man
was shot, or is said to have been shot.

What were the soldiers doing uptown at the time you saw them
with Captain Lyon, after you had sent Dr. Joe Combe to phone Major
Penrose--A. I can only state what Captain Lyon said to me they
were doing.

(The question was reread to the witness.)
A. Captain Lyon told me that they were looking for Captain

Mackin.
Q. Did you find out whether any of the citizens of Brownsville fired

pistols or guns on the night of August 13 as a warning that the town
was being attacked --A. Outside of the police; no.

Q. Did the committee come to any conclusion as to who placed up
the placard the nht of the citizens meeting to the press?-A. Yea,
sir; we thought it was done by a soldier or soldiers.

Q. On the night of August 13 did you hear Major Penrose, the
accused,give any orders to any of the commissioned officers under his
comm-nd?--A. I heard Major Penrose order Captain Macklin to take
men of his company, end I heard him say, "Gentlemen, verify your
men," or something like that; I don't remember the expression.

Q. At that time (lid you hear the accused give any orders to non-
commissioned officers of his command ?--A. The night of the 13th?

Q. Yes, sir.-A. I do not remember.
Q. Did you hear any of the commissioned officers report to the

accused at that timet-A. I heard Captain Macklin report to him.
Q. Did you, at that time, or any time the next day hear any non-

comssnioned officers report to Major Penrose as to the execution of
his orders?-A. I do not remember.

Q. Might not the accused have said to the Citizens' Committee on
the morning of the 14th of August last, at the time said committee
called upon him, "I did not inspect the guins myself; I took the report
of the officersl"-A. There is a possibility, but to the best of my
remembrance the word was noncommissioned officers.

Q. Can you swear that Major Penrose did not say officers, but said
noncommissioned officerst--A. No, sir; I can't swear that.

Q. You have stated that you believed a particular soldier or soldiers
put up the placard, excluding dogs and soldiers from the press meeting
out of spite and in revenge for havin been as they thought, affronted
by the police; do you or did you believe that probablel--A. Yes, sir.

Q. Do you then believe that it would be possible for a certain class
of soldiers to take such action to make it appear that the citizens were
prejudiced against soldiersm--A. Yes, sir.

0. When the accused, Major Penrose, told you on the night of Au-
gns 13 that he did not believe his men had shot up the town, but that
citizens had done the shooting, did he say why he believed that to be
the case--A. He said that it had been reported to him.

Q. Did you on the afternoon of August 13, 1906, take any special
precaution to prevent trouble arising from tie excited condition of
the citizenst---A. None, except to tell the chief of police to instruct
his officers to be especially vigilant, as I didn't anticipate any such
occurrence as took place.

Q. Did you investigate the pistol shots to ascertain who had fired
them, and if so, with what result?--A. I investigated the firing of
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what I thought to be a .45-caliber pistol, several shots of which I
heard, and I was informed that they were the shots fired by the po-
licenien.

q. When did you first learn of the alleged assault on Mm. Evans
from whom - -A. I heard it spoken of on the streets on the morn-

ing of the 13th of August, and then the chief of police reported it to
me sometime during the forenoon.

Q. After you found the empty shells at the comer of the Miller
Hotel, was there anything so important as the necessity of promptly
informing Major Penrose of this discovery? If so, what was it?-A.
Yes, sir; I thought it my duty to remain on the streets and in the
town with the citizens.

Q. Was the posting of the placard looked upon seriously or taken
as a joke?-A. It was looked upon seriously inasituch as a commit-
tee was appointed to go down and see the commanding officer about, it.

Q. Who reported to you that the police had fired pistol shots?-A.
The chief of police.

Q. How long do you believe Natus had been (lead when you first
saw the body.?-A. It is my opinion that he may have been dead over
an hour.

Q. Please state to the court how long you have known the lieuten-
ant of police, Doniinguez, who was wounded August 13; what public
offices, if any, he has hUeid, and what is his reputation in the commu-
nity in which he lives for truth and veracity?

To this question counsel for the accused objected, as follows:
r I object to that question; it is not proper examination by the court; it has already
been ruled on and we had not as'yet attacked or commenced to attack Ihe reputation
of this man for inth and veracity. If the court cares to go into this later on when the
man's vencity is attacked, that is another proposition, but we claim that the interests
of this accused will be seriously impaired if this question is gone into by the court at
this time, and the court has ruled that the prosecution could not do so.

The president:
May I ask the pleasure of the court as to whether that question be asked?
A member:
I would like to know whether the testimony of the lieutenant of the police is in the

court room at present?
The judge-advocate:

The entire proceedings are in the court room with the exception of this forenoon's
proceedings.

The same member:
I would like to say that I believe that the counsel did make the statement that he

intended to prove that this witness was a liar at the time his testimony was being taken.
Counsel for the accused:
May it please the court, the statements of counsel are not evidence, and until the

witness has been attacked directly with evidence we maintain that it is not within
the province of the prosecution or within the province of this court to bolster up the
reputation of any witness; and to do so, in our opinion, interferes with the rights of this
accused before t is court.

The accused, his counsel, the reporter, and judge-advocates with-
drew, and the court was closed, and, on being opened, the president
announced that the question was withdrawn.
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Counsel for the accused:
We now ask formally the name of the member who formulated and propounded this

question.

The president:
The presiding officer of the court does not know.

Counsel for the accused:
In behalf of the accused I request that he be informed and that it appear of record

who thu olik'er or member of the court is that propounded the question to which we
Ubj'CIAd.

The president:
The court would like to know why counsel for the accused desires to know.

Counsel for the accused:
In order to enable us to determine upon our procedure in connection with the case.

We are not prepared to state anything further or more definite at this time.
The accused, his counsel, the reporter and judge-advocate with-

drew, and the court was closed, and, on eing opened, the president
stated as follows:

I am in.,tructed by the v.urt to state that the member who asked the question was
Major Taylor.

Major Taylor (a member of the court):
,Mr. Pr(-Adent, in order that the matter might be thoroughly understood, the only

rea .n I skt that q'iest ion was in the hope of saving time, and I knew that the wit-
nesm would probably be recalled and have that same question put to him, and for that
reason I asked tl qtestion at this time.

Counsel for the accused:
We would like to ask IAhjr Taylor if his purpose was to relieve this particular witness

and save time in that way?
Major Taylor:

I knew that he was going to be recalled, and everything of that kind, and it was
simply a inat ttr of saving u nnecel ary time. I thought it was just as well to ask it now.

Counsel for accused:
With that explanation, we have nothing further to say.

QUESTIONS BY THE COURT CONTINUED.

Q. At what hour did you first see the body of Natus after he was
shot?-A. I can't say positively; it was after I left the post. It
might have been about half past 1.

.Was there anything in the appearance of the body of Natus to
indicate that he died of heart disease?--A. I can't say.

The court announced that it was through with tho witness.
The judge-advocate stated that he had no further questions to ask.

RECROSS-EXAMINATION.

QUESTIONS BY COUNSEL FOR THE ACCUSED.

Q. What damage specifically to buildings did you report to Major
Penrose about the-iour of I o'clock a. m. on the morning of August 14,
1906? The time that we refer to in this question is when you came
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in there and saw Major Penrose after midnight the night of August
13-14, 1906.-A. I simply stated that quite a number of buildings
had been fired in, to thebest of my remembrance.

Q. You didn't specify which buildings or what damage?--A. I do
not remember.

Q. You have stated to the court that your duties as executive of
the city of Brownsville prevented your seeing Major Penrose after
this first visit; you have also stated to this court that you sat on that
Elizabeth street entrauce to the Miller Hotel for some timo?-A.
Yes, sir.

t.o eow long would it have taken you to go from the Miller Hotel
to theyost during this time or any time?-A. A few minutes.

Q. xou want to be understood then as saying that your duties
were so important that you couldn't have spared yourself at any time
before 3 o'clock to have stepped down there that few minutes-A.
Yes, sir.

Q. You had not at that time any shells or clips or anything of that
kind that you subsequently presented to him the next day ?--A. I
had them in the morning.

Q. But at your onlyinterview with Major Penrose that night?--A.No, sir; I had none then,
Q. i wish you would explain to this court exactly and specifically

what instructions you gave to your chief of police touching upon the
subject of the inflamed condition of the minds of the people of Browns-
ville on the afternoon of August 13 last?--A. I simply told him I had
been down-mentioned the fact to the best of my remembrance-to
the garrison and told him to be on the qui vive and lie himself to be
about the streets as late as possible. That is all I said.

Q. You have already stated under oath twice that you did not have
any reason to anticipate any action on the part of theenlisted men at
Brownsville.-A. No such action as occurred.

Q. Then were your instructions directed to the chief of police for
the purpose of watching the citizens in their inflamed condition or
notl--A. No, sir; not. especially. It was to prevent any soldiers
coming into town.

Q. But you have said you had no reason to anticipate the soldiers
coming into town.--A. I didn't say they wasn't coming into town.
f Q. You didn't contemplate the citizens with the inflamed condition

their minds?-A. No, sir; it never entered my mind. It wis on
account of the soldiers might be coming into town.

Q. Hadn't you bepn assured by the commanding officer that they
would not be allowed to come into town ?--A. That is no reason why
the might not escape and come in to town.

Q. As a matter of fact, were you not informed that patrols would
be sent down, and were not patrols sent doun?-A. I was informed
by Major Penrose that patrols would be sent down and I have been
told they were.

Q. And you were told by him that he would issue the order and
carry it out to keep the men from going in to town?--A. He so told me.

Q. What hour was it you instructed the chief of police about
this?-A. Late in the afternoon; I do not remember the hour.

Q. Where?-A. On the street.
Q. How long after you had talked to Major Penrose---A. I can't

say; probably an hour or two.
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Q. Had there anything occurred in the meantime to warrant your
giving the special instructions in the hour you had talked to Major
Penrose and the time you talked to him ?-A. Not that I can remem-
ber.

Q. I wish you would now again tell specifically to this court why
you gave those instructions.-A. Which instructions?

Q. To your chief of police.-A. Because I had said to Major Pen-
rose, as I have stated in the evidence, not to allow his men to come
down there; I feared some of them might come down there, not to
do any harm, but they might come down there and I didn't want
them in town that night.

Q.Why?-A. Because here might have been trouble on account
of the excitement in the town over what occurred the night before.

Q. In other words, you think some of your citizens of Brownsville
might have done them harm--A. I thought there would have been
trouble.

Q. Do you think that some of the citizens would have done them
harm? 'that is the question.-A. Owing to the inflamed condition
of the people resulting from the attack ofa colored soldier on a white
woman, I felt that some hot-head might precipitate trouble, which
is a very natural supposition in any section of the country.

Q. I should say so, and that is what we wanted you to tell the
court. And yet you didn't know at that time, Major, as may6r of
the city, whether that thing was simply the imagination of Mrs.
Evans or whether it was the truth ?-A. It was generally spoken of.

Q. I didn't ..Qk you what was generally spoken. Did you or did
you not at that particular time, or do you now know, that it is a
truth that she was assaulted by anybodyl-A. I have stated to you
repeatedly that I was not an eyewitness.

Q. And you also stated to me that you didn't investigate it further
than to accept what Mr. Evans said.-A. And also the chief of police.

Q. And you got no further report?--A. No, sir.
Q. You have nothing up to this minute, have you, aside from

Mr. Evans' statement to you ?-A. Except the chief of police reported
to me and said that such a thing had occurred.

Id he tell you he had any evidence aside from Mr. Evans-A.o, s i r.
Q. You didn't act on and pursue your chief's report any further-

A. No, sir; the investigating committee took that up. That was
their duty.

Q. Have you received the report of the investigating committee-
A. No, sir.

t Who were they?-A. The citizens' committee of fifteen.
You were asked the question about the cleaning of guns, whether
custom_ for men to clean their gu]n. Now, we will formu-

late that question a little differently: If men have been guilty of
firing their pieces improperly, is it or is it not a natural thing for them
to clean them before they can be seent-A. Certainly.

Q. Now, which one of your policemen did do any firing that
night?-A. It was reported to me that Genaro Padron did.

Where did he fire?-A. Somewhere on Washington street.
Q. How many shots?--A. I do not remember.
Q. In what direction--A. In the direction of the garrison.
Q. But you don't know how many shots?-A. No, sir.

259Fee. 14, 1907. ]



AFFRAY AT RR01VNS'VII,LE, TEXAS.

Q. You nrver found any of the shellsl-A. No, sir.
You never had them looked for?-A. No sir

Q. Then there was firing toward the garrison by the police ?-A. By
the police, in return to te firing which was coming from the other
direction. He did it in self-defense.

Q. Just tell the court how this would appear in self-defense? Just
locate the man t-A. Ile was being fired on and he returned the fire
with his pistol as he ran on Washington street.

Q. Wllere?-A. On Washington street, as I have been told.
Q. At what hour?-A. About midnight, when the firing was

going on.
Q. In the early part or the latter part of the firing?-A. I do not

know, sir.
Q. Do you, as a matter of fact, know whether he fired before or

after he was fired at f-A. Only according to his report and statement.
Q. You can not locate him't on Washington street?-A. Only by

hearsay. 
M

Q. And where was that-it was reported to you officially ?-A. On
Washington street. between Twelftlh and Thirteenth, I believe.

Q. Did you realize that that w%as an ex-parte and interested state-
ment on the part of your police'?-A. Will you please explain the
question to me?

(The reporter read the question to the witness.)
A. No, sir; I took it to be so.
Q. It was ex-parte, certainlv?-A. Yes, sir.
Q. And in view of the fact that it was reported to you by Major

Penrose, as commanding officer, that it was reported to'hin that men
were firing over the post and you found that one of your men or police-
men were firing in that, direction, would it not be an interested report?
Yes or no?-A. I don't think so.

Q. Then, do I understand you to say that when those other men
were alleged to have fired the other way their statements would not
be interested statements? The soldiers I mean now?-A. I hardly
know how to answer your question. Tho man was discharging his
duty as an officer. Ie was attacked and he returned the fire-you
have. his statement in the book.

Q. A special report, was made to and you were also informed
as mayor of that city by the commanding officer of that post that
shots fmd beeni heard coming over the garrison and the garrison was
attacked, yot found that one of your policemen had been shooting
over the post. Now, then, when you went over his statement was
that ex-parte and interested or not-A. I still maintain that I don't
know how to answer your question.

Q. You still say that it was not an interested statement: that. lie
was not interested in the matter?-A. I felt that lie made an official
report and I believed it.

Q. It isn't a question of your belief; it is a question, was not he
naturally interested. Wasn't it to his interest to explain that clearly
to you so as to appear best for him or not ?-A. That is possible.
Q. Isn't it true i-A. I should imagine so
Q. Well, don't you know, Major Combe, that under those condi-

tions it was an interested report, that he was interested in making it
to you?-A. Now that you have explained, I think so.

Q. Then it was ex-parte and interested?-A. I think so.
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Q. And you didn't take the trouble to investigate whether he toldyou the truth about the direction of the firing?-A. The investigating
committee took the matter up.

Q. You don't know?-A. No, sir; because it was in their hands.
(. You didn't examine lis gun to see how many times he fired it?-

A. 1o sir.
Q. And you didn't examine it to assure Major Penrose that none of

your men had fired toward the post?-A. No, sir.
Q. Did you ever tell Major Penrose that one of your men fired

toward the post?-A. I do not know whether I did oi not.
Q. What Padron was it-A. Genaro Padron.
Q. Now, you were asked a question about warning by firing, and

the impression had been given forth that there was a lot of that firing.
Did you investigate it br not I-A. I have stated that I didn't investi-
gate it. I accepted the report that they were alarm shots.

Q. Without further investicration?-A. Yes, sir.
Q. Might not a number 6f thiese shots have been fired over the post

then?-A. They might have. People might have raised their pistols
out of the windows and they could hlave gone over the post.

Q. Could they have held them horizontally so far as you know?-
A. Of course.

Q. That. might have passed over the post?-A. They might have.
Q. And persons in that post hearing such shots coming over would

be just. as warranted in the belief that they were being attacked as you
people would to believe you were being attacked from the post-
A. it is possible.

Q. Is it true?-A. A matter of opinion.
Q. If you were standing there and heard those shots coming over.

w uhnt you claim they cae from the town?-A. I might have
thoiuglt so; yes, sir.

Q. Never was the report of this conhiitee-ofiicially it was never
submitted to you?-A. No, sir. The fact, of the matter is I haven't
examined any report.

(The reporter waq requested to read the following question and
answer from the court's examination of the witness: 'Q. Did you
find out whether any of the citizois of Brownsville fired pistols or guns
on the night of August 13 as a warning that the town was being
attacked?-A. Outside of the police; no.")

Q. Do you mean to say by that answer that has just been read that
no other citizens did fire their pieces that night?--A. No, sir; I do not
want. to make that impression.

Q. As a matter of fact there may have been a great number of shots
by people outside of the police-I mean people of the town?--
A. There were quite a number of shots fired.

Q. You don't know what direction those shots went?-A. No sir;
I could ii 't say. This fiing was mostly toward rifle firing, as I have
characterized it.

Q. Now, let's go back to this press affair. As I understand, this
objectionable sign was brought to you or some committeel-A. It
was brought to me. I was very indignant over it, because my name
was signed to it.

Q. Did you have any evidence at all fixing that on anybody, sol-
dier or citizen?-A. No, sir; simply circumstantial.

Q. Just inferences--A. Yes, sir.
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Q' It never was found out who did itt-A. Positively, no; but I
don't think a citizen in Brownsville would have done it.

Q. That is simply a matter of opinion?--A. Yes, sir.

QUESTIONS BY THE COURT.

Q. You say the pistol firing was mostly toward the end of the fusil-
lade do you mean to say that you heard bullets going over you before
you heard the pistol s.htts?-A. Yes, sir.

(The witness was then excused.)
The court then took a recess until 4 o'clock p. m.; it which hour

the members of the court, judge-advocates, the accused, his counsel,
and the reporter resumed theii seats.

R. B. CREAGER, a witness for the prosecution, was duly sworn and
testified as follows:

DIREOT EXAMINATION.

Q ESTION8 BY THE JUDOE-ADVOCATS.

Q. Please state your name, residence, and present occupation.-A.
R.B. Creager; Brownsville, Texas; lawyer.

Q. Do yo% hold any official position 1-A. Why, I am United States
commissioner and deputy clerk of the United States circuit and dis-
trict courts of the southern district of Texas.

Q. Do you know the accused I If so, state who he is.-A. Major
Penrose; I do know him.

QUESTIONS BY THE ASSISTANT TO THE JUDOE-ADVOCAT.

Q. How long have you lived in Brownsville, Mr. Creagerl-A.
Twenty-odd years.

Q. Were you in Brownsville on the-A. Excuse me. By that
I mean that it has been my home that long. I was away five years,
at college.

Q. Were you in Brownsville on the night of the 13th of August,
1900 ?-A. I was not.

Q. Where were you ?-A. I was at Point Isabel, 22 miles distant,
on the seacoast, or rather, Gulf coast.

Q. When did you ret um to Brownsville 1--A. I returned to Browns-
ville the morning of the 14th of August,

Q. When did you go down to Point Isabel or leave Brownsville
for Point Isabel on that trip-you say you were at Point Isabel on
the night of the 13thI-A. I had my faintly at Point Isabel at that
time and I would go down in the afternoon-leave at 5 o'clock-
and return the next morning.

Q. Did you go down the afternoon of the 13th?-A. I went down
the afternoon of the 13th and returned the morning of the 14th.

Q. You were in Brownsville all day the 13th?-A. Yes, sir.
Q. Were you in the post-Fort, Brown-at any time during that

day of the 13th of August?--A. I think so. With reference to that
I would like to say this in the nature of an explanation, that I am
not absolutely positive whether it was the morning of the 13th or
the 12th. Nv recollection is that it was the morning of the 13th
that I was in the post when I called on ,Major Penrose the first time.
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Q. Just state to the court here the object of your visit or call on
Major Penrose, and what passed between you.-A. Reaching Bivns-
ville the morning of the 13th from Point Isabel, as I stated, I am not
positive whether this was the 12th or the 13th, but from certain
matters I am almost positive that it was the 13th. On reaching
town the morning of the 13th, I was met by Fred Tate, the man
who struck one of the negro soldiers with his six shooter a short
time before. He hunted me up and met me upon the street, my
recollection is, and told me that he was in trouble and that he under-
stood charges had been preferred against him with his chief, the col-
lector of customs, Mr. Vann, by Major Penrose, and requested me
to look into the matter for him. I don't suppose my conversation
with him is material. At all events, it resulted in his requesting
me to call upon Major Penrose. He also stated to me that Lon Evans,
the man whose wife had been insulted, my recollection is, the night
before-that is the point to which I wish to call attention that makes
me think it was the morning of the 13th that this call was made,
because I have since been informed that this assault took place on
the night of the 12th.

Q..Now, you learned it on this morning?-A. Yes, sir. And
Tate informed me that Evans desired to see me in r(Iference to his
matter: In other words, he had s,.,en Evans looking for me and
inquiring for me.

Q. Did you meet Evans?-A. Evans come to me the same morn-
ing and was considerably wrought tip over the alleged assault on
his wife and told me the particulars of it and asked me what he should
do. I told dm there was practically nothing he could do.

Q. (Counsel for the accused.) Do I understand you accepted the
position of counsel for Messrs. Tate and Evans ?-*A. No, sir.

Q. You didn't appear as counsel for either of them?- '. No, sir.
Q. At no time?--:A. No, sir.
Q. And you didn't appear before Major Penrose in that capacityv-

A. No, sir. Theycame to me as United States conimissionersiniply,
asking my advice not as a lawyer; they didn't employ me, didn't
pay me, tut simply asked my friendly services. I told Evans, as I
was about to say, ihat all he could do was to call upon Major Penrose
and ask him if possible to punish the man who was guilty, if any,
and that it would be extremely difficult to discover who tle culprit
was because Ids wife's description of the man who committed the
assault was very meager. I saw lie was wrought up, and I suggested
to dm that I would go with him, if he desired it, to call upon the
major. I told him I couldn't go just at that time, but would meet
him later and go wit li him. At all events, lie didn't go with me, but
I called upon Major Penrose. I was told lie was in the adininist ration
building.

Q. What time was that?-A. My best recollection, it was 10
o'clock. I had as yet not met Major Penrose, who. hadn't been in the
town very long. I was told at his office that lie had just stepped out
on the way to his quarters my recollection is, and that if I would
step out on the porch I could call to him or very easily catch him he
ha1 just, left. I stepped out on the porch, and Major Penrose hadwalked possibly 50 to 75 yards, maybe, from the door, and I called
to him and st;pped him and walked out and introduced myself to
him, and he invited me to return to the office with lim, which I did,
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and on returning to the office he introduced me, my recollection is
to two or three other officers who were in the room, sat down, ad
began a conversation, and I introduced myself to him as United States
commissioner and offered my services in that capacity if the occasion
should arise, as it sometimes does down there. Do you wish mne to
go into our conversation?

Q. Yes, sir.-A. Tie major portion of it was simply of a social
nature.

Q. No, not that part of it. In regard to the evidence in the Tate
matter.--A. I mentioned the fact, to hiti that I was sorry that some
feeling had apparently arisen between the town people and the mne-
bers of his command, and he said, "Yes; that he regretted it, also,"
and this led up to a discussion of these two points upon wdch I had
really called to see him about. Now in relating thii conversation to
me I think it is only fair to say this, that it will be practically impossi-
ble for me to even attempt Io give the words that passed between us.
All that I can remember at this time is the substance of our conversa-
tion.

Q. All right, go ahead.-A. I can give you at. least the most salient
features of the conversation. I don't remember which of the two
subjects were touched upon first, but I think the Tate matter, and
Major Penrose expresses himself as being satisfied that Tate had
struck this man and that lie had done it without provocation, or
withott sufficient provocation, telling me also that he had yaitten
to the collector of customs demanding an investigation, or something
to that effect. I don't remember whether it was a statement he had
demanded or an investigation or whether lie demanded that the man
be lunisled, but at all events lie had comphtined to the collector of
customs, but that he had received no reply to his letter, and I told
him that, Colonel Vann was out of town ati that time and had been
for several days, but would return soon, and I was .sure as soon as he
did return thl matter would be looked into; that 1 had made some
investigation into the.matter and had heard Tate's side of it, which
I gave to him; and I remember also mentioning the nanes of most
of the ladies who were with Tate the night that this difficulty occurred.
Now, I don't know as to the materiality of a part of that conversation,
but I will repeat as miuch of it as I cin-the substance of it-and if
you don't desire to hear it you can so state. I remember the major
saying that his men had as mch right upon the streets and sidewalks
of'the town of Brownsville as any white man, and that the people of
Brownsville must recognize that fact. I replied, theoretically that
was unquestionably true, but. that certainly as long as he was'in the
South-these men were in the South-and'that they would find that
as a matter of practice that when a negro and white man met, on the
sidewalk the negro would have to step aside, or words to that effect.
We continued speaking of it for some time, M1ajor Penrose stating
to ne that he knew both the men involved in the difficulty, and that
one of them, at all events, was a very good man. He spoke very
highly of hint and stated, substantially, that he was a man upon
whose word reliance could be placed; ihat he had looked into the
matter and, I think lie said, taken the statement of both men in writ-
ig. Iamnotsureofthat. At all events, lie had taken the statements.
I told him I knew only what Mr. Tate had told me and what was
currently reported on ihe streets of Brownsville, but that Mr. Tate
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assured me that the ladies in the company would bear him out in all
he said in reference to the difficulty, and that I knew these ladies,
and that they were above reproach.

Q. Had Mr. Tate told yon who the ladies were that were with
lai0--A. Mr. Tate told me the ladies who were with him.

Q. They are ladies whose reputation and standing is beyond re-
proach in every respect?--A. 1 es, sir; in every respect; but I don't
know, as a matter of fact whether they would bear out Mr. Tate's
statement, but lie assured me they would, and if they would, im-
plicit reliance could be placed in what they said. That is about the
substance in reference to the Tate matter that was brought tip.

Q. How long before the 13th had this Tate matter taken place,
more or Jes?-A. I understand since, it was the night of the 12th.

Q. I asked you about the Tate matter.-A. That was several days
before; I don't remember just now how many.

Q. Go on with the Evans matter.-A. I want to say on that point
that I will not swear positively that this was the morning of the 13th,
but to my best recollection it was.

Q. It was prior to the shooting?-A. Yes, sir; and I am almost
certain it was the morning of the 13th. We then took up the Evans
matter; and Major Penrose expressed doubt as to whether it was one
of his command that assaulted Mrs. Evans, to my recollection, sug-
gesting that it was possible that it was some one who had blacked Is
face and put on a klaki uniform, because when he first expressed the
doubt I told him Mrs. Evans stated, so her husband tolc! me, that
the man who assaulted her was a large negro in the uniform.

Q. Khdki uniform?-A. I used khaki a while ago, but I should
have said uniform. I don't remember whether he said khaki or not.
Now, it was either this morning or the following morning that the rest
of the conversation that I am about to relate took place, and on this
point I will not be absolutely positive whether it was the morning of
the 13th or the 14th, but I am, morally certain it was the morning of
the 13th.

Q. You had two conversations with Major Penrose?-A. I had two
conversations with Major Penrose; one before and one after the
shooting. I told him that on account of the feeling that existed
between the soldiers and the town people, which feeling was very
apparent, it would be advisable for hin not to permit is men to
visit Brownsville at night.

(The reporter was requested to read the next preceding answer, as
follows: "A. * * * I will not be absolutely positive whether it
was the morning of the 13th or the 14th, but I am morally certain it
was the morning of the 13th.")

Q. Your conversation the morning of the 13th was the one prior to
the sbooting?-A. Yes, sir.

Q. And that is the conversation of which you are morally certain?-
A. Yes, sir.

q. Go ahead.-A. My idea being not in contemplation of any act
such as subsequently occurred the night of the 13th, but in contem-
plation of personal difficulties between members of his command and
the town people. If the negroes got out and visited the different
joints, such as soldiers usually visit, and got to drinking, it was, I con-
sidered, almost sure to result in personal difficulties since the feeling
was as high as it was, and I advised him not to permit the men to
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leave the post and go into Brownsville at night. Now, on that point
I wish to be entirely fair and be distinctly understood that I am not
absolutely positive that this was the morning of the 13th, but, as
nearly as a man can be in that passage of time, I am sure it was that
morning. Major Penrose agreed with me in that respect and said he
would keep his men in the post. Now, it is barely possible that that
conversation took place the morning of the 14th, but it is merely a
bare possibility, and I think not.

Q. That is about the substance of this conversation on the 13thl-
A. That was the substance of the conversation on the 13th so far as
it bore upon the question of the relations as to his men with the town
people.

Q. You say you had a conversation with him on the 14th?-A.
Yes, sir; I went to the Point the evening of the 13th, leaving about 5
o'clock and returned the next morning, getting to town about 8
o'clock, and I found the town very much excited.

Q. When did you first learn of the shootino?--A. The hack driver
that drove me from the station to my office in-orined me of the shoot-
ing, and on reaching my office-I &ent by the post-office to get my
mail and then on to my ofice-I had barely gotten in it when the
telephone rang, and my recollection is that it was from the quarter-
master's office that I was called from and told that Major Penrose
requested me to come up to see him at once if possible. I went down
and took a hack, and I believe the saime hack-I don't believe my
hack had vet left the door of my office--and went on up to Fort
Brown, and I was stopped by th(e sentry. They had sentries about
every 10 or 12 feet along the wall at the m1iin gate, and I had
some little difficulty in getting in, and I insisted that the sentry, call
the officer in coinnand, which lie did, and I don't remember wh4 this
officer was-he was a white officer-and on inforincg him that the
major had requested me to call upon him he admitted me. I drove
over to the administration building, and the major was there and he
told me lie had sent for me; lie was considerably agitated anti told me
that lie had sent for me to request my aid as a lawyer, if )Ossible, in
clearing up the matter of this shooting to assist him an to discuss
the matter with him. That is just about his way of expressing it.
We then discussed the matter, and I don't really remember just what
passed between us on that occasion, except that Major Penrose, dur-
ing the first portion of our conversation, in speaking of the punish-
ment of his men or of the men who had been guilty of this shooting
would always preface his remark with something of this kind, "it?
my men did the shooting, so and so, they deserved to be punished."
I recall that distinctly, because at one time I think that Major Combe
came in, the mayor of the town, while we were discussing the matter
and I remember his producing some shells, I think some empty and
some loaded Springfield shells, from his pocket and laying them on
the major's desk. -He took them up and examined them.

Q.Do you remember what Major Combe said when he put those
shells and ammunition on the desk?-A. No, I don't, just at that time.

Q. Or what Major Penrose said in that connectionI -A. Yes, sir.
Will state this, that I have read Combe's testimony in the papers as to
what passed at the time and it is subbtantially'what passed. My
recollection wasn't just exactly like that.
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Counsel for the accused:
May it please the court, we don't want what the witness has read in the papers. We

want his r'ollection, not what Major Penrose is reported to have said in the paper.
Everybody knows that the paper never gets anything right.

Q. Just give us your recollection.-A. My recollection of that
passage was something like this: After Combe handed Penrose the
shells we continued the discussion for some few moments and Pen-
rose again used the expression, "If my men did this shooting." I got
up out of the chair where I was sitting and said, "Major, we can not
discuss this with a promise of that kind. We know your men (lid
the shooting, and now it is simply a question of discovering which
ones did the shooting," or something to that effect, and then he
replied, by way of parenthiesiv.-I ant not attempting to give his lan-
guage but the substance of it-"1 Well, it seems morally certain that
they did do it," or "It would seem that they (lid do it," and from that
time on I don't think he again used the expression, "If my men (lid
do it" in the course of our conversation. "We discussedl the matter
at some length. I asked him if lie had the men's gluns examined, and
he said yes, he had that morning, the morning of the 13th.

Q. Tie morning of the 13th-A. The morning of the 14th; the
shooting took place the night of the 13th. That he had them exam-
ined that morning, and my recollection is that he told me he hadn't
examined them ininiediately following the shooting.

Q. J)id he state, more or less, about what time in the morning he
had had them examined?-A. No, sir; lie dii. not.

Q. Did he say as to whether it, was before or after daylight?-A.
I don't recollect. that he made such a statement at all as to the exact
time. I remember him stating that lie didn't see how his men could
possibly have done the shooting and gotten back in the post without
detection. There was quite a good (leal of that conversation. I
should judge now an hour or three-quarters of an hour, and probably
half the time Major Combe was present. He caie in after my
arrival. I think t hat I have given you about all that I can recollect
of that conversation.

Q.e Did you see those shells that Major Combso brought in?-A.
Yes, sir.

Q. Did you examine them?-A. Yes, sir; I picked them up and
examined theim.

Q. Were there any clips amongst them or any of those shells in
clit s?-A. I don't remember; my recollection is no.

Q. Do you know, Mr. Creager. A, iat those shells were?-A. At the
time there was no doubt in my mind but that they were Springfield
shells.

Q. You had seen Springfield shells before which are used in the
Army?-A. I have fired them out of the army gun many a time.

Q. As a matter of fact, did you ever use this Springield gun at the
target range at Point Isabel last sumner?-A. Yes, sir; I was out a
number of-timnes shooting on the range with the officers.

Q. Did you yourself find any of these shells in (own about that
timne?-A. No, sir; I did not.

Q. Did you find yourself any builets?-A. I saw the collection that
was in the hands of the chief of police or the mayor. 'hey were in
the hands of the mayor, and 1 went up there to see them; also
the bandolier.
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Q. Mfr. Creager, now we will come to the press matter. Do you
remember a reception or entertainment given to the Texas Press Asso-
ciation by the people of Brownsville last spring, I think it was?-A.
Yes, sir.

Q. Were you on the committee of arrangenents?-A. Yes, sir;
there was a committee of reception or entertainment.

Q. Was that a public affair or were invitations issued ?-A. Verbal
invitations were issued.

Q. Do you know whether any instructions were given with regard
to tile admiission or the nonadmission of people who were not
invited ?-A. Only by hearsay. As to any instructions being given, I
didn't give them myself, but we were allowing no one entrance into
the open pavilion in which we were holding the little affair except
those that were invited; that is, they were supposed to be the only
ones present.

Q. (counsel for the accused.) I would like to ask if the witness
makes that statement of his own knowledge?-A. Makes what of my
own knowledge?

Q. The statement you have just made-that you knew they were
not admitted. You prefaced it by saying you only knew that by
hearsay.

(Te reporter was requested to read the preceding answer, as
follows: "A. Only by hearsay. As to any instructions being given,
I didn't give them myself; but, we were allowing no one entrance
into the open pavilion in which we were holding the little irair,
except those that were invited; that is, they were supposed to be the
only ones present.")

A. My statement that only those that were invited were supposed
to be present.

Q. Yes, sir.-A. Why, certainly, that was of my own knowledge.
I was one of the five who had the matter entirely in charge.

At 4 o'clock and 40 minutes p. in. the court adjourned until 10
o'clock a. m. Friday, February 15, 1900, the following day.

CHASE. E. IIAY, Jr.,
Captain and Judge-Adrocate, Judge-Advocate.

HEADQUARTERS DEiARTMENT OF TEXAS,
San Antonio, Tex., February 16, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocate.
The accused, his counsels, and the reporter were also present.
The reading of the proceedings of February 14 was dispensed with.
The judge-advocate here stated as follows:

We announced yesterday afternoon that we had finished with the witness, but there
is one question we failed to ask and we would like the indulgence of the court in that
regard.

There being no objection, the judge-advocate then asked witness
as follows:

Q. Mr. Creager, I think you said yesterday afternoon that you were
morally certain that a certain conversation you had with Major Pen-
rose w as had on the morning of August 13, 1906. Will you please
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explain why you are morally certaint--A. For this reason: I learned
that the assault on Mrs. Evans occurred on the night of the 12th, and
my conversation took place subsequent to this assault. For me to
have advised hin to keep his men out of town at night would have
been absurd on the morning of the 14th, consequently I am morally
certain it was the morning of the 13th.

The judge-advocate then announced to the coutt as follows:
For the information of the court and the counsel for the defense, I would like to

announce that Mr. John I. Kleiber, who has been acting as assistant, has retired from
the (.se.

CROSS-EXAM NATION.

QUESTIONS BY TIHE ACCUSED.

Q. You were one of the committee of five who had charge of the
press affair, the so-called press affair, in Brownsville, I believe you
said ?-A. Coimnittee of five or seven; I am not positve of the exact
number on it.

Q And this was held where-the entertainunent?-A. It was held
in the skating rink; an open-air pavilion near the depot.

Q. And where is it ?-A. In Brownsville.
Q. Whereabouts?-A. Near the St. Louis, Brownsville and Mexican

passenger depot.
Q..And it "covers what. portion of a block?-A. You mean the

pavilion alone?
Q. Where the enterlainunent was.-A. The l)avilion stands in an

inclosure, possibly containing a number of acres: it is in the portion
of town not. pariicildarly settled, though inieudiatoly adjoining the
particularly settled portion of town.

Q. And'how many entrance, to that?-A. To the best of my
recolhct ion, one.

Q. And there was a policeman stationed at this entrance?--A. I
think so.

Q. And his instractions?-A. I did not. instruct ldm.
At this point the president of the court, requested the judge-advo-

cate to phase state the rea.zon why the assistant judge-advocate had
retired from the case, to which the judge-advocate replied as follows:

Simply becimae he is a district attorney for Cameron County, and his official duties
have called him back to his post of duty, as I understood his explanation.

CROSS-EXAMINATION CONTINUED.

Q. Do you know what his Hisiructions. were?-A. Only by hearsay.
Q. As a inemlber of the committee, was not action taken about his

illstricitions?-*A. No, sir; not in committee meeting.
Q. Do von know if any member of the committee actually visited

the comn'manling officer in connection with the instructions; of that
policeman?--A. My information is, yes.

Q. You were noi a n)einr of the committee that visited the com-
nmnding oficer?-A. I was not.

Q. As a matter of fact-before I ask this question r will repeat
your testimony of yesterday as recorded: ".Ily statement that only
those that were invited were supposed to be pr'e.zent? Q. Yes, sir.-
A. Why, cerainly, that was of my own knowledge. I was one of the
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five who had the matter entirely in charge." Then you are not sure
as to whether it was five or seven; your recollection is a little indis-
tinct as to the number on the committeel-A. As to the number on
the committee.

Q. So when you said five yesterday you were not accurate ?-A.
Not necessarily so.

Q. It was not accurate you admit now?-A. I stated yesterday
"my recollection is," and i think the record will show it. I was not
positive as to the number on the committee. I think that is on the
record.

Q.It fails to show here. You stated positively just as I have
read.-A. At that portion, eS.

Q. You did not modify thit statement. You stated positively
there were five members of that committee and that you had the
matter entirely in chaige.-A. You will notice that the mentioning
of the number of the committee there was merely incidental.

Q. It is giving positive information to this court as to who the
committee was and as you remember it.-A. I did not pretend to
state who the committee was.

Q. Is your recollection as inaccurate on all points as on that?-A.
Your question is not very clear.

Q. Am I to understand that the rest of your statements are to
be modified in the same way as you this mor hhg modify your state-
ment of yesterday as to the five meni)ers of that commnitee--A. It
is for you to pass on my evidence before this court..

Q. I have a right to ask you that question, which you will admit
as a lawyer, whether or not your recollection of this is as accurate
as your recollection of other thins, and we have a right to your
answer and we insist on it -A. fiiave no objection to answering
your question. Many portions of my evidence, as will be invariably
the case with any witness--my recollection of certain points will be
more clear than others. My recollection of important passages will
naturally be more clear than that of unimportant matter.

Q. And the witness is to determine the importance of these matters
or the court?-A. The court, by all means.

Q. Then, if you will bear that in mind in your answers, we will
appreciate it.-A. Thavik you.

Q. As a matter of fact, did this policeman exclude soldiers that
nigh it from the entrance to that entertainment ?-A. Do you wish me
to give you hearsay?

Q. We want your knowledge as a member of that committee.-A.
My knowhdge upon that point is entirely dependent upon hearsay
information.

Q. As a member of the committee, what was your information; that
they were excluded or not excluded ?-A. If you want hearsay testi-
mony I can give it to you.

Q. I ask your information, as a member of that. committeo.-A. My
information as a member of the committee was that soldiers were
excluded from the inclosure.

Q. Was or was not that made the subject of investigation by the
committee-the exclusion of the soldiers?--A. Not by tie committee
as a whole.

Q. By what part of it--A. I don't know. My knowledge of that
portion of this transaction has come to me since it passed, and at the
time this investigation took place I knew nothing of it. •
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.Then the committee as a whole did not investigate this matter?-A.N, sir.
Q. Then the committee as a whole was not incensed at the posting

up of that sign, "Soldiers and dogs not admittedl"-A. The com-
mittee was not incensed

Q. Yes; as a whole.-A. There was no indignation on the part of
the committee as a whole. A committee as a whole can not feel
indignation. The individual members of it were naturally outraged.

Q. It was not the action of the committee as a whole?-A. Just
how you cet a committee as a whole indignant is a question. You
can get tio individuals indignant. All of us were indi nant. At
least I can say I was, and I presume the others were. You don't
expect me to read the minds of my fellow members of the committee
and tell you what they thought; at least I don't suppose you do.

Q. Only as expi essed to 'ou.-A. In other words, hearsay.
Q. We are entitled to the expressions of that committee.-A. I

don't know as I heard expressions from each member of the com-
mittee. As a matter of fact, I can't now tell who those members
were.

(I Then your recollection about that is pretty indistinct?-A. As
to the members of the committee, yes.

Q. When was this entertainment?-A. I could not tell 'ou that.
Q. Then why are you so positive that everybody was invited that

was there?-A. I ha've never stated that.
Q. We'll see what the record says.-A. Good.
,4 (Reading.) "Q. Were you on the committee of arrange-

nients?-A. Yes, sir; there was a committee of reception or enter-
tainent. Q. Was that a public affair, or were there invitations
issued?-A. Verbal invitations were issued. Q. Do you know
Whether any instructions were given in regard to the admission or
nonadmission of people? -A. Only by hearsay. As to any instruc-
tions being given, I did not give them myself, but we were allowing
no one entrance into the open pavilion in which we were holding the
little affair except those who had been invited. That is, they were
supposed to be only the ones present."-A. They were supposed to
be--

Q. You said with positiveness they were the only persons to be
present.-A. No, sir; I did not state that; quote me correctly.

Q. Then you wish to have that part corrected?--A. No, sir; I do
not; the statement stands exactly as I made it yesterday.

Q. And you don't know whether any soldiers were excluded or
not?--A. Of my own knowledge no.

Q. Do you know whether soldiers were excluded and Mexicans
admitted?--A. Of my own knowledge, no.

Q. As a member of the committee, do you know?-A. As a mem-
ber of the committee I learned of this as an individual.

Q. As an individual member of the committee, then, it was inves-
tigated by the committee or members of it?-A. By members of it,
not, by me. If you wish an explanation of that I can give it to you.

Q. I am willing to listen to any explanations you have got to make,
and so is the court, I hope.-A. Ofnly those who were invited were
supposed to be present. As always is the case on a public occasion,
when many people are present and there is a band, music, and refresh-
ments, many parties not invited will force themselves in. There
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might have been soldiers present; I can not state there were not.
There might have been uninvited persons there other than soldiers;
I can not state whether there were or not, but only those who were
invited were supposed to be present, as I stated yesterday. Regard-
ing this incident of the poting of a sign, "No soldiers or dogs allowed,"
I was informed at the time-since you are asking for hearsay, I will
give it to you-that this sign was posted by two members of the com-
pany or battalion that was at Fort Brown at the time. One of your
officers here in the post now knows more about that possibly than
any other-

Q. Who is bet-A. Lieutenant Wait Johnson. You will under-
stand that I do not wish you or the court to understand that Lieu-
tenant Wait Johnson had a. thing to do with the posting of that notice,
but lie overheard a conversation between some soldiers on the street
and stated to me that he judged fiom this conversation that two of
his men had posted that as a joke.

Q. When did he tell you that?-A. Yesterday. I don't temeniber
whether he told me before or not, but I havo received the same
information in one way or another.

Q. You didn't know it until yesterday?-A. I don't know whether
I did or not; I don't know it now. I state facts and you and the court
draw your conclusions.

Q. I want to know how accurately; you state them once and the
next morning you modify them.-A. You draw your own conclusions
as to my accuracy.

Q. You did modify your statement about the members of tlie corn-
mittee?-A. No, sir.

.Q. I will leave that for the court, too.-A. You have called for
this line of testimony, and I think it only right that I explain all I
know in regard to it, in Justice to myself and the other citizens of
Brownsville.

Q We were after the sentiment of the people of Brownsville in
connection with tie Anierican soldiers and we expect. to show it.-A.
I grasp that. If you will only show it fairly we have no objections.
We shall be only too glad to express it.. Ilheard the night. of this
entertainment and du'in its progress that such a sign had been
posted and I at once left tile pavilion and walked out to the entrancee ;
spoke to the policeman who was apparently on duty there and asked
him if. such a sign had been posted. Ile told me there was no sign
of that kind up. I looked for it; there were posts on either side of
the gate or entrance where I had been informed it had been posted;
it was not up on these posts or anywhere else in sight and the police-
man informed me it was not. posted at that time. I went out with
the intention of removin it if it had been posted. In discovering
it was not there I returned to the pavilion and thought nothing more
of it, until later on I understood certain members of our committee
had called on the commanding officer to explain the occurrence.
That's my connection with that transaction.

Q. Thejn you did know that certain members of your celebrated
committee had called on the commanding officer? Did you or did
you not ?-A. I will not answer that question. I will answer it in
my own way.Q. You have just stated that they did.-A. I have stated that
subsequently I understood that they ilid.
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(At request of counsel witness' answer at bottom page 564 [271]
was read over.)

Q. Now you say you were informed at the time. What do -ou
mean by tat -A. As to what?

Q. About the posting of that paper ?--A. I don't know as I can
make it any more clear. I was informed to the effect that that notice
had been posted.

Q. By two soldiers?--A. No; simply that the notice had been
posted.

Q. Will you swear positively that the policeman at the gate did
not have instructions from a member of your committee, which was
composed yesterday of five and this morning of seven-of an uncer-
tain number, either five or seven-not to admit soldiers or Mexicans-.-
A. Your object in asking me to repeat and rehash I don't under-
stand, but if you wish it f will say again that my knowledge of that
is dependent upon hearsay.

Q. Did you have information, as a member of that commit.
that such instructions had been given by a member of that com-
mittee to that policeman? Yes or no.-A. Instructions of what?

Q. To exclude soldiers and Mexicans. That is a simple question
and we are entitled to the answer.-A. No; you are not.

By the counsel:
I will ask the court to instruct the witness. He is an attorney skilled In the law.

He knows what we are entity led to know, he knows that we are entitled to a categorical
answer to that question, and we ask that he be instructed to answer it. It is perfectly
clear to this court, or any court, that this is absolutely a hostile witness. We are
entitled to get answers to any questions we put to him. He is evading every question
put to him.

By the judge-advocate:
The witness has repeatedly explained to the court, 9s the court is aware, that he Is

testifying largely froin hearmay, anud for counsel to insist ou this or any answers Is
mani ,"stiy unjust to the witness.

By the counsel:
Here is a report of the committee of which he is a member, of which he has testified

he is an active member. lie has testified himself that that committee went to the
commanding officer of Fort Brown to investigate or straighten out this matter. Iak
him whether or not as a member of that committee he had information whether this
policeman at the gate, the agent of that committee to keep out his so-called uninvited
guests, did have instructions from any member of that committee that Mexicans and
soldiers were to be excluded, but he directly and distinctly evades it. Now, he
knows whether he had such information ma a member of that committee and we are
entitled to his answer.

By the witness:
I will answer that yes or no if you will let me explain the answer.

By the counsel:
I ask that instructions be given to this witness to answer that question. We are

entitled to a categorical answer from a hostile witness.

By the wtness:
I will answer that question no.

(At request of counsel question was read over.)
Q. Did you have information, as a member of that committee, that

soldiers were actually excluded from that entertainmentl Yes or
no.-A. Yes.
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Q. Did you have information, as a member of that committee, that
Mexicans were freely admitted?-A. No.

Q. You lived in Brownsville all your life, practically?-A. Prac-
tically; yes.

Q. You are familiar with the sentiment of the city?-A. I think
so. With respect to what?

Q. With respect to the assignment of the Twenty-fifth Infantry
there--A. I think I can say yes.

Q. What sentiment was at? --A. At what time?
Q. From the time the order was issued on up to the time they

arrived.-A. The sentiment of the town, I should say, was mixed.
Some people seemed opposed to having negro troops there. Others,
principally the older citizens who had Icen there during the service
of negro troops at Fort Brown before, were not op posed.

Q.-Wasn't there very general talk in opposition to their coming
there? -A. Very general talk in opposition, no. It did not attract
a great deal of comment.

Q. You are very sure of that, are you?-A. I am as sure as a man
can be on a question of that kind; yes.

Q. Then-I want to get that clear-you repeat, then, that you
are as sure as a man can be on any such question, that the general
talk among the people there was not antagonistic to the assignment
of the colored troops to Brownsville?-A. I believe this: That if the
people had been given their choice that they would havo preferred
white troops, but they preferred negro troops to having no troops
at all.

Q. You didn't hear any talk that they would be run out of town-
A. Absolutely no; that came to my knowledge; either hearsay or
otherwise.

Q. That is necessarily hearsay when you are calling for the senti-
ment of the town?-A. Certainly.

Q. There were a number of negroes in the city, residents of the
city, and had been for years?-A. There are about six negro men
resi dents of the town and close about it.

Q. Quite a large fexican community of the lower class?-A. Yes;
a large percentage of the population is lexican.

Q. As a matter of fact, you have a number of saloons in the town,
don't vou ?-A. Yes, sir.

Q. aust prior to and about the time these colored troops were
assigned station at Brownsville wasn't thwre more or less talk about
excluding them from the saloons?-A. None that I heard. I heard
no talk of that kind until after some of the saloons had arranged sep-
arate bars.

Q. Then some of them did arrange selrate bars for the accommo-
dation of colored troosps?-A. One, to my knowledge.

Q. At least one. And wasn't there a sign posted in that one that
colored men would apply to this or'tcr bar?-A. Not that I ever saw.

Q. You wouldn't swear there wasn't such a sign-A. Oh, no; I
think it very probable; there might have been, but I never saw it.

Q. As a matter of fact, did or did not these Mexicans you speak of,
of the lower class,'and the negroes of that town visit these saloons
freely before that? I mean this saloon or saloons that put up the
separate bar.-A. To answer that question would require an expla-
nation. They did not. The Mexicans of the lower class and the
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negroes of the town did not visit them freely. Of the negroes I think
there were only 0 in town, negro mei, and of those 0 1 think there were
4 of them who did not drink at all; 3 of them, at all events, are very
well known to me; decent, respectable negroes. The Mexicalls of
the lower class-

Q. You don't mean to say that decent, respectable people don't
drink?-A. No; not by any means. I would not reflect on the coun-
sel that way.

Q. That's all right; the counsel can take care of himself in that as
in other things.-A. 'flie Mexicans of the lower clss, as a usual tiling,
can't afford t pay the prices that are charged for Irinks in the better
class of saloons. al its a conseqiience they freq ict. tie beer joints
and mescal joints that are common in the lower part, of town;
an(1 consequiently it Was not coiu'1non to see th1e lower class of .Mexicans,
nor was it at all cOminnon tos ee tie negroes of tlie town in the saloons.

Q. Is that all tle oratory you want to give us on that point?-A.
I am her to give you what you want.

Q. I did not ask for oratory. I i.sked von whether there was any
talk of excluding tlie negrois from tilic saloons until tile colored!
troops were assigned dowl thire.- A. I never heard any talk of
excluding exit Ins at aill.

Q. That's all I asked you. I ask you for i llain fact, and you go
on and, give us a long harangue on the subject. Your own feelings
were very cordial to tfie people of the post, were they not,?-A. To tle
officers of the post, yes; 1lave always been.

Q. Wasn't there an officer in trouble down ihere at one time-
Captain Baldwin-with one of your citizeits-A. Yes.

Q. Who prosecuted that caso?-A. Trhe county attorney and
myself.

Q. Did or did not you offer your services as a counse! freely to the
party who wv'as complainant, in this mattr?-0-A. You understand I
might claim tle question of privilege on that, as you claim to be an
attorney and ought to know, but I am willing to waive it and state I
did.

Q. )id you or did you not say something to this effect.: That it
was about time that some of those snobs, or snobbish people-those

fllicers down there-were called down a bit, referring to the officers?-
A. If anyone ever stated that to you, lie stated a deliberate, malicious
falsehoodI.

Q. You did not say it, then?-A. I did not.
Q. You seem to he en)iataic on thut point.-A. T nm.
Q. You didn't have any animus toward Captain Baldwin, or any

of the officers at that time, or any time?-A. To say animus, no.
I thought ('aptai'i Baldwin should 1e punished on that occasion, and
for that reason offered my services. l Ie st ruck an ol soldier 70 or 80
years of age, broke ds teeth, and knocked him down.

Q. The court. did not agree with you?-A. I don't know what the
court (lid; the jury did not.

Q. And it was a jury of your peers in Brownsville--citizens there?-.
A. Yes.

Q. And in spite of all the rhetoric and oratory that you and Mr.
Kleiber could produce, tle returned a verdict, of not guiilt.y?-A.
Look at your record. I s id nothing about Mr. Kleiber. 'Tlie jury
returned a verdict of net guilty; yes.
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Q. In spite of all your oratory?-A. Yes.
Q. That's what we want; the truth.-A. That's what we will give

you.
Q. Mr. Cr'ager, i's your father liviig?-A. Yes, sir;
Q. And your mothier?-A. Also.
Q. Togeihert-A. Yes, sir.
Q. 'T hey have never lived apart, oh?
To this question the judge-advocate objected as follows:
I object to that question. I think it is the duty of the court to pr. tect the witness.

If the witness is willing to answer it, I have no further objection.

(Witness said lie was willing to answer the question.)
By the counsel for accused:
I did not aaean there was anything wrong ini this man's record.

By the witness:
I woIl not adviseo you to iiisiniate anything of the kind. You are positively insult-

ing in your methods.

By the counsel:
I arn sorry to hear that; I did rot niean to be insulting.

By the witness:
lit results and your inte(ntions differ.

By tlie associate (c4mnsvl:
I object to the witw.,.s ind(il gig in any conversation with counsel for the accused

except direct answi rs to Iis quv.-tiiuins. Don't think it proper; I don't think it should
be done.

By tile witness:
I shouhl like to answer tOat iie.tion before tho vcurt is closed.

Tile accused, his couisels, t lie reporter, (lie wit ness, and(l the judge-
advocate then withdrew, and the court was Closed, aild, on being
opened, the president. announced, in their presence, as follows:

I am instructed ky the court to announce that the court in~iructs counsel that in
the examination of wvitnsses ihey will refitin from any undignilied remarks or reflec-
tions upon the manner or inethod of witni1'ses in giving their to-stimony. Tile court
has alhealy, on several ve'a.ions, stated that the widest latitude will be allowed in
cross.examination, but this does riot authorize any undignilied remarks by counsel
reflecting on tie manner of expressions of the witnsses. If counsel believes that a
witness Is hostile he can1 show it in a becumin, manner, without ii inuations orInuvivic,;s.

By the counsel for the accused:
May it please the onurt, the counsel will, in so far as practicable, conform to the

expressed directions of the court, but wishes to call the court's attention to the fact
thst there was no inuendo-that there wias a statement direct to the court that this
witness was cleariv hostile, and I insist that is within the prerogative. I wish to say
to this court that 'in asking this first question about this witness's family his answer
surprised tie. The first lime I ever knew who the witness was or what his name was
was on yesterday afternoon when he was introduced to this court. Naturally, in the
proper pwrformancc of n , duties a counsel, it was my business to inquire who is it.
Naturally, it was my business and my prerogative to show this court who he was. I
was informed that his mother was a widow, and frankly, when I asked that question
this morning and he said no, I would naturally proceed to find out what his exact
situation wasq. and had the witness not been so hostile, in my Ilwnest opinion, he would
not have conidered this a reflection in any way; and my purpose wits to go on and
sthow to this court how this man went through college, and clearly I have a right,
when the man on the witness stand interjects his college lif. to go iio it. and I Pave
&right, and I insist on that right, may it please the court, to lay a foundationz for that.
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In view of this explanation as to my purpose, and in order that this witness may
disabust, the court's mind of any impression formulated as to his family, I distinctly
request lie be allowed to go on and answer that question. I confes' that with the
information I had I was surprised when he said his lather and mother had been living
together-I understood his mother was a widow.

(At request of the court the question was repeated.)
By the judge-advocate:

We have no objection whatsoever on the part of the prosecution to the answer to
this quicstion, nothing to conceal, but we do iiLsist it is immaterial to the issue.

By the counsel for accused:
I only ask it now because it was objected to and because the witness requested per.

mision of the court to answer it. I don't know who the witness is nor what ho is,
but with this information, as I say, I had a right to go into it and let you know who he
WaS.

By a member of the court:
I object to the question being answered on the grounds given by the judge-advocate,

that it is immaterial.
By the counsel for accused:

I am willing to withdraw it; I only asked that lie be allowed to answer it because
he asked permission to answer it. I ask it for two reasons-first, that the man be
allowed to answer it because he asked to answer it; second, because there seems to
be an impression in the minds of some that there is some hidden purpose in it. I
simply wanted him to strighten out his record.

By the judge-advocate:
The witmss has requested me tostate to Ite court that lie asked permission to answer

the question, but if the court insists ulwo a ruling as to its immiateialitv that is a
different 9 tieslion. litt lie would like the answer to be lade of re.I.Vrd: He asks
that permission of tei court.

By a JiI('Imber of the court:
I object to the witnss being allowed to answer (lie question.

The accused, his counsels, the reporter, the witness, and the judge-
advocate then withdrew, and the court was closed, and, oil being
opened, the president announced, in their presence, as follows:

I am instructed by the court to anntiounce the decision that the objection to the
question as being irrelevant is sitstained. Tei quesion will not be answered.

The court then took a recess until 2 o'clock p. m.; at which hour
the members of the court, the judge-advocate, the accused, his coun-
sel, and the reporter resumed their seats.

The cross-examination of the witnes-:, R. B. CR:.tutm, was con-
tinued by counsel for the accused.

Q. How far is Point Isabel fr;om Brownsville?-A. Twenty-two
miles.

Q. And you were living down there with your family, I understand,
on the 13th of last August?-A. Temporarily.

Q. When had you gone down there and how long did you remain,
as near as you can tell us?-A. Do you mean with niv famil?

('le reporter was re(luested to redid the previous question.)
A. I went down the night. of the I Sth-the afternoon of the l3th-

and came back the morning of the 14th.
Q. How long had you lived down there?-A. I moved to the Point

in June and staved until about the 1st of September. I don't remnei-
ber the exact date on which I went down or caine back.
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Q. You went down daily and back the following day to business-A. Usually; not daily. "

Q. 1)id'you go back to business on Sundayst-A. Very seldom.
Q. What time did your train leave Brownsville for Isabel and

how long did it take you to get to that noint ?-A. Left at, 5 o'clock
in the afternoon and would get down usually in from an hour and a
quarter to an hour and a half.

Q. What. time did it get. you into Brownsville in the morning-
A. Usually at about 8 o cloik.

Q. Leading Point Isabel at wlht tiie?-A. 6.30 my recollection is.
Q. Did you as a rule remain down at Point, Isabel on Sundays?-

A. As a rule, yes.
Q. What (lay of the week was it that you had this conversation

with Mr. 'ate'?-A. That I can't tell vou; ny rectillection is that
it was, as I have before explained(l tie morning- of the (lay on which
the shooting occurred.
Q. What is your best recollection as to the day of the week.-

A.I have none.
Q. Where were you when Mr. Tate met you for this conversation-
A. I think in flront of the Federal building. I will not bepositive

as to that, but, I think in front. of the Federal building in Browns-
ville.
Q. And you held the conversation-all of it-at, that point?-

A. hat is iny recollection; all the conversation we had at that
time. We talked over the matter subsequently.

Q. Did you have any further conversation' than this one before
talking to Major Penrose, this accused?-A. To the best of my recol-
lection, no.

Q. What is your best recollection as to the exact. hour when you
met him therein front of the federall building?-A. I can't givo you
the exact hour; to the best. of my recollection, between 8 and 9
o'clock in the morning.

Q. Was it nearer 8 or 9?-A. I can not tell vou.
Q. Why is it you can't recollect that as nearly as you can the hour

of your conversation with M1ajor Pen'ose -A. I can.
. ow long, approximately, was it after you left the deot-how

Jongr would it take you, in other words, to go ront the depot up to the
Federal building?-A. I invariably drove up in a hack, and it would
take only' a few minutes.

Q. W11?-A. From five to ten minutes.
Q. So that if your train was on time it must have been at least, from

five to ten min tes after 8?-A. It was certainly not longer than that.
Q. Is your office in the Federal building?-A. No, sir; I have an

office there, to whicl I referred in my testimony.
Q. Where is your office to which you referred in your testimony?-

A. By the Ytuiria Bank, of Brownsville.
Q. Where is that ?-A. Between Thirteenth and Elizabeth streets.
Q. Had you been u) to your office il tie Federal building when you

met Mr. Tate?-A. I had not.
Q. You are positive about that ?-A. I think I had not.
Q. H kad you been ip to your other office?-A. I am not positive,

but I think not.
Q. Did you get. out of the hack and meet Ifim almost immediately
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after that?-A. I can't answer that question, because I don't, rener..
ber.

Q. How long did your conversation with Mr. Tate last, more ca
less? Give us your best recollection.-A. To the best of my recollec-
tion, between ive and twenty minutes.

Q. Was it twenty minutes?-A. I don't know.
Q. Was it fifteen mintes?-A. I don't know.
Q. What is your best judgment? Was it as much as fifteen mim.

utes?--A. I have given you the best answer I can to the question; it
was between five and twenty minutes, I should judge.

Q. Did you go into all the details of the thing with Iim ?l-A. I don't
reieniiber whether I went into all the details or not.

Q. Tell us how much of the details lie told you.-A. I -an remeni-
ber distinctly his telling me of the fact. First, my recollection is, he
told me something to the effect that lie was in trouble, and then re-
lated his experience that lie had, prefacing his remarks to the best of
my recollection, by the statement that charges had been preferred
against him, or Alajor Penrose had written to Colonel Vann with
reference to the matter, and that he did not wish to get Colonel Vann
in any difficulty over the matter, and that rather than put him in an
embarrassing position lie would resign, and then lie vent on to describe
the occurrence. Do you wish me to describe that?

Q. Describe the entire occurrence.-A. As I told you a moment
ago, I don't know how minutely he described it; lie certainly gave
me a pretty good outline of it.

Q..Did fie tell you the. ladies present?-A. lie named them all, to
the best of my recollection.

Q. Did you listen to him deliberatelv?-A. Oh, yes.
Q. You endeavored to get. all the details?-A. I asked himi a num-

ber of questions with reference to it so.as to familiarize umu-self with
theparticulars, which a man naturally would on an occasion of thatkind.

Q. As an attorney would, for instance?-A. As an attorney would,
or an individual.

Q. Was your interview with him with the expectation that you
were going to present it to the commanding officer or not ?-A. My
recollection is that lie started the conversation not by asking me to
go up there-

Assistant counsel for the aeetused made the following objection:
lray it please the court, we request that the witness be directed to niswer the

question that is asked him without any explanation, unless it be an explanition 1bat
he desires of the question itself.

(The reporter was requested to read the question.)
That is the question, and it admits of a very simple and direct reply, and I requet

the ruling of the court that the witness be instructed to answer the question without
any surplus verbiage.

A. During the latter part of the conversation, yes. I can not
answer flt question by yes or no.

Assistant counsel for the accused:
I respectfully ask the ruling of the court.on that.
To which the judge-advocate replied:
I, too, would like to hanve the ruling of lw court. It is not posible to answer every

question categorically. Ile perhaps lad no well-foruied intention or idea in his mind
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at the time whether he was going before Major Penrose or not; he wanted to hear tile
facts, and if the facts didn't warrant him to go before Maior Penrose he would not go,
and I also would request a ruling of the court.

Assistant. counsel for the accused:
May it please the court, (he record is hero and may be aLrred to as to whether or

not lie did thus answer the question yesterday.

The judge-advocate:
If it is merely a matter of record, then a great many of the questions (if the counsel

to-day are immuterial and burdening the record, because they have been asked by the
counsel for the accused; nothing has been said by the prosecution.

Counsel for the accused:
May it please the court, the counsel bam been instructed carefully as to what he shall

do. This question is that this witness has made a positive statement in his direct
examination as to why Mr. Tate came to him and stated that specifically and in pur-
suanco of that he wert there. Now, we maintain that this question we have asked
calls for a direct reply. We didn't say a single word about categorical answers; we
have simply thought his answer ought to be directed directly to this question, no more
nor no less, and we ask the court to instruct the witness, and we again repeat it, that
it is our desire for the court to instruct the witness to answer the question: in other
words, that his answer be responsive and not filled with explanatory remrks.

Tho judge-advocate:
May it please the court, if that is all the counsel wish ,s I think the answer has already

been made to the question.

Counsel for the accused:
May it please the court, we are not asking for an answer; we ar asking for certain

instructions to the witness, and we desire that the instructions be given.

(By direction of the court the reporter read the following question
and two answers: "Q. Was your interview with him with the expec-
tation that you were going to present it to the commanding officer
or not?-A. My recoihection is that he started the conversation not
by asking ie to go up there A. During the latter part of the con-
versation, yes. I can not. answer that question by yes or no.")

The accused, his counsel, the reporter, and judge-advocate with-
drew and the court was closed, and, on bling opened, the president
announced, in their prencv, tlat the court doys not at this time seo
the necessity of giving the witness any instructions as to the manner
of answering questions.

Q. Then vou did not until the latter part of that interview have in
your blind visiting Major Penrose in regard to ;t ?-A. I don't renml-
)er at what time during the conversation my decision was formed,
but it was sonie time after the beginning of the conversation.

Q. And you are sure this conversation didn't last. over twenty
minutes?-'A. Not absolutely positive; no.

Q. It might have lasted mJuore than twenty minutes?- --A. Possibly.
Q. Might it have lasted tlirtv niimites?--A. Possibly.
Q. Might it have lasted liore, t0i11 that?-A. Conceivably.
Q. Is your best recollection th ut it did or did not last fortv miu-

utes?-C. I have given you my best recollction about five tirnes.
I have said between live and twenlv minutes.

Q. Will vI1 tell 1114 if) t his Coniuvlion what yojl nuent by this
statement to the court in thie direct examinatioh: "Ite hunted nmi
up andl met me on the street, my recollection is, and told me that ho
was in trouble, and that he understood charges had been preferred
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against lim with his chief, the collector of customs, Mr. Vann, and
requested me to look into the matter for him." W as that the first
part of the interview or not-you so stated in the direct examina-
t'ont-A. I attempted to give you in those few words the substance
of the whole conversation. I meant by that just exactly what the
words say.

Q. Was that the first thing that lhe told you in that connection?-
A. I don't remember what his first words were.

Q. Did he or did he not tell you substantially wiat you have stated
there when he first found you wlu. n he was hunting you up?-A.
Not in one burst of confidence or anything of that kind. During the
course of the conversation, yes.

Q. About what time was it wln this conversation was finished,
as near as you can recollect?---A. I have answered that question to
the best of imy. ability; it was sometime, I judge, between 8 and 9
uclok, or possibly a little after 9.

Q. Where did you go to from there?-A. I don't remember.
Q. Did you go to your office before you went down to see "Major

Penrose? 'f'iat morning, I mean.-A. I am not positive, but I think
I did.

Q. About lhow long did you stay in your office?-A. I don't know.
1 don't know that. 1 went to my office.

Q. What is your b-st recollection: did you or did you not go to one
of your oflices'after th"at conversation t--A. I have just stated that I
thinlik I went to my private ollice.

Q. What is your best recollection as to the time you remained in
it -A. 1 have none.

Q. You have no recollection at nil about it?--A. Mfy reason tells
me that if I went there at all it coull not be hut for a short time,
since I am sure I called upon Major Penrose between 10 and 11 o'clock,
my best, recollection.

Q. Did Mr. Lon Evans-I think you gave his name-see you in
your office that morning?-A. I don't, remember where I met l,,vi:ns;

ani not, positive whether it, was in iny ollice or not, or whether it was
in the street. My recollection is that he also come to me on the street.

Q. Wher,'abouts? A. I don't remember that.
Q. Was it before or after you went up to your oflice?-A. I don't,

know. I don't know that I went 113) to my office.
Q. Did M. Tate tell you of Mr. Evans's trouble what it was?--A.

To the best of my recollection Ml. Tate told me that Mr. Evans was
looking for me; I can't be positive; it might have been vice versa,
that Evans told me Tate was looking for me, but I am not, positive.
I am positive one of the men told me the otler was looking for me.

Q. I will read to you your direct examination on tlt: "Q. Now
you learned it on this morning?--A. Yes, sir; nild Tate informed
me that Evans desired to see 1ie in reference to his matter; in other
words, lie had seen Et'vans looking for ine and imqtuiring for nme." Is
that correct or not?-.A. I tlink so; to the best of nP. recollection,
it is.

Q. But you have just stated, as I recall it, that you are not certain
whether Evans told you 'Pate was looking for you or tle reverse.-A.
Not absolutely positive. I am giving you the benefit of my best recol-
lection; that is all I can do.
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Q. Can you recall any conversation about Mr. Evans that you had
with Mr. Tate that morning further than that ho was looking foryou?-
A. My recollection on that point is very vague; I can not be sure.

Q. And you don't know where you saw Mr. Evans that morning?--
A.No sir.

Q. And you don't know whether Mr. Tate had a conversation with
you about fr. Evans or not i-A. My recollection is, he (lid; I am
not absolutely positive.

Q. Further than you have testified to here, I mean ?-A. Yes, sir.
Q. Is there anything else that you can recall that you did that

morning from the tino you arrived at 8 o'clock until you called on
blajor Penroso?-A. I engaged a hack to take me up to the post.

. That morning?-A. That morning.4 Anything else?-A. I went up to the post.
Q6 I said between the time that you landed there at 8 o'clock and

the time that you took the haeel andwent up to the post that morning.
Can von give this court anything else that you did that morning?-=
A. Nothing else material.

Counsel for the accused:
I will repeat the question and I ask the court for a direct answer without going into

his opinion whether material or not.
A. I breathed and expectorated and walked and moved my hand

and arms.
Q. Aside from these natural functions of the i)odv, did you have

any further conversation with any other people or (lid you perform
any business between the time that you landed thero at 8 o'clock
and the time you went to Major Penroso's otlico?-A. Not within
niy recollection now.

Q,. Did you investigate this Tate matter before you went up to see
Major Penrose further than hearing this man's own statement?-
A. No further that I can now recall.

Q. Then when you said in your direct evidence that you did inves-
tigate it, your investigation -was limited to hearing Mr. Tato'sown
story?-A. Yes, slr; lie gave me the names of witnesses, etc., but I
don't think I discussed his matter with anyone else. I will not he
positive about that, Colonel, but I don't recall discussing it with
anyone else.

Q. You did state that you investigated it and, as I understand you,
your investigation was liited to Ihearing 'ate's own story.-A. Vant
me to answer it again?

(The reporter was requested by counsel for the accused to read the
previous question.)

A. That is a statement on your part.. If you wish me to under-
stand it as a question-

Q. Pui, it in the form of a question? Is that correct?-A. Substan-
ily so.

Q. Do you wish to modify it. in any way?-A. No.
Q. Now tell this court %0hho told you the Evans story before you

went up there to see Major Penrose on this morning that you say was
the 13th of August, 1906.-A. I think Tate did, and also Evans did
I um positive, and it is possible that other people conversed with me
about both the eases, as I have before stated, but I recall no one else
except these two.

I I
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Q. Whereabouts? You say you are positive that Evans did.
Whereabouts did Evans tell you his story of which you are so posi-
tive?-A. To the contrary, I am not very positive. I don't recall, as
I have before stated, where this conversation took place.

(The reporter was requested by counsel for the accused to read the
second receding answer, as follows: "A. I think Tate did, and also
Evans id I amn positive, and it is possible that other people conversed
with me about both the cases, as I have before stated, but I recall no
one else except these two.")

Q. It now appearing of record| and having been read that you did
state that you tire positive you listened to a statement front livans
about his trouble before visiting Major Penuose that mnorning, I again
request an answer to my question, Wlierealuts was this conversa-
tion held?-A. .,s I ha;,o -before stated a ntunber of times, I don't
know.

Q. What was the conversation ?-A. I can "ive you only a general
outline, and do not atttempt to repeat his exact iangutage or mine. Ile
toll me that his wife had the night before been assaulted by a negro
soldier, who liadt grasped her by the hair and thrown her to the ground;
that she had screamed, and a neigdbor who was at the tirmie taking a
bath and was half dressed ran out on his porch, I believe, at all events,
rushed out of his house; thereupon, I think he stiid, jumped the fence
and fled. Ie also told nme, to the best of my recollection, that Mrs.
Evans could identify the man only as being a tall or largo negro in
uniform.

Q. Is that all?-A. No. lie then requested my assistance-I
don't remember in what form-and 1 reuemler adv'sintr him to call
upon Major Penrose, state the case to hinm, and (entlid' that ho use
such neans as hie could to discover the culprit, telling hin at the same
time that I considered it extremely improbable that Major Penrose
should be able to discover the guilty party on account of the meager-
ness-of the description he was able to give of the culprit. I told him
I would ro up with him to see Major Penrose, but for some reason
which I do not now recall I could not go with him at that time, or did
not go with him at that time. I don't remember whether lie said he
couldn't go with me or I couldn't go with him; at all events, we didn't
go at that time. lie left me or 1 left him, and shortly after this con-
versation. I paid my call on Major Penrose.

h.1ow long after this conversation was it that you paid your call
11 Malor Penrose?-A. I don't rencibor.
Q. Can you give the court any sort of idea how long it was after this

conversation before you visited Major Penroso?-A. Between ten
minutes and two hours, roughly.

Q. That is as near as you will come to stating the time, is it?-A.
Yes, sir.

Q. Did you see Mr. Evans again that day in regard to this matterl-
A. Mv recollection is no, but I am not positive as to this.

Q. "Your best recollection is that you (lid not?-A. I do not now
recall a subsequent conversation with him on that (lay.

Q. Do you recall having given to him at any time the result of
your interview with Major Penroso on this subject?-A. I can't be
positive, but I think so.

Q. Tell the court, as nearly as you can recall it., when you so told
Mr. Evans and whro.-A. Where, I do not know; when, I do not
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know than that, if at all, subsequent to my call upon Major Penrose
and within the next four or five or six lays.

Q. What did you tell him that Major Penrose had said?-A. I
don't remember the nature of this subsequent conversation with
Evans, nor am I positive that it took place.

Q. Are you in the habit as counsel when you go tip to perform a
function for a client or a friend to fail to tell hint the result of your
labors?

To t1li question tihe judge-advocate made the following objection:

May it pl-aso the court, the witness has already stated on the direct examination
that lie was not employed as counsel but as a frivnl, amd I think the question is out of
order.

(The reporter was requested to read the next. preceding question.)
To which counsel for the accused replied:

We have no rply to make to the objection. I am perfectly willing to reform the
question so as to save time.

Q. You are an attorney ?-A. Yes, sir.
Q. And you do practiee?--A. Yes, sir.
Q. And you do sometimes practice wilhout a fee?--A. Oh, yes;

frequently.
Q. Yo did in the case agaiinst Captain Baldwin; your services

were gratuitous?-A. As I have before told you, yes.
Q. You stated flint in this case you went i;.) as am friend for at friend

who had constilled you, did you not ? -A. I es, sir. Evans was not
especially a friend Of mine at that llme. lie was an acqlainlance,
and 1 silulmSe we( would have been considered friends. I would have
done the same thing for any other citizen Wiho might have conie to ine.

Q. Is it yomr practice vlien asked to perform a function of this
kind to neglect to advise the friend as to the result of your interven-
tion?-A. It is rarely when a case of this kind comis u1; I don't
recall a similar instance. It is customary, certainly, to report the
next time von meet the nian for whom you did the favor if you wish
the custom.

Q. I asked your practice.-A. If anything decisive hand resulted
from the inter view I suppose I would have lhnted Evans up and
notified himl. As nothing decisive happened I didn't think it, neces-
sary to Iunt him tip.

Q. What did Major Penrose say when you told him About this?-
A. I don' recall 11is language, but substontiahlv le expressed doubt
as to its having lbeen one of his me tiit c(tnl;imlci the 1Ii a.sault, and
said in suhstan.e tlat some other peiso,1 could have blackened their
faces and could hiave worn a uniform.

Q. You have stated in substance that you')it Advised hii to keel)
his men out of toim oil Account (it tlis. 'Mlint reply did lie make
to you in flit regai'd?-.-A. To tile best of my recofled ion, he agreed
wit Ih me, and I tliink stated that ie had aireadv issiied orders to
that effect.. I wol't ie positive, but I think tlat. that. passed.

Q. Is that your best reco)llectfion?-A. My best recollection, yes.
Q. That lie told you at that time (lint lie hafd already given orders

to that ell'ect?-A." That is ny lwst recollection, yes;'to keep them
out of town at niilt.

Q. Do y'ou retielbr havintg received a elellit llmsSl.ge oil the
morning bf the 13th that Major Penrose want,, to see you?-A.
No, sir.
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Q. What officers were present in Major Penrose's office when you
called on him that day, the 13th L-A. rhat I can't be positive.

Q. You have stated trat there were two or three officers present;
please state to the court who they were--A. I don't remember.

Q. Do you know the commissioned officers that were there at
that time-any of theint-A. I met that morning for the first time
Major Penrose and these two or three officers that were in his office
and to whom he introduced me. 1 don't recall meeting any of those
officers again while they were in town, but I suppose I must have
done so.

Q. You are very sure that there were two or three officers present
when you called that niorning?-A. 1 es, sir.

Q. And that they were officers of Major Penrose's command-
commissioned oflicers?-A. I supposed them to be commissioned
officers.

Q. As a matter of fact, don't you know a commissioned officer
from a private or noncommissioned ollicer?-A. Only by their
clothes usually.

Q. Well, you intended this court to understand that those were
commissioned officers, did you not?-A. Yes, sir.

Q. They were in MajorPenrose's own oflice?--A. I think it was
his office. It was the one in which he was commonly found, in the
administration building.

Q. What kind of clothes did you have on that day, Mr. Creager?
To this question the judge-advocate objected as follows:
I object to the question as being immaterial.

A. I can't answer; I don't remember.
To which the assistant counsel for the accused replied:

The defense replies that the question is material in that it will serve to identify, on
the part of other persons who were there and qi)pO.s to bi present at this conversa-
tion, their connection with this affair, and will tend to show their acquaintance with
the details of that conversation and their reollction p)ositively as opposed to the
doubtful recoiletion of this witness. It is material in connection with the recollec-
tion of other witnesses.

The judge-advocate:
We call for the ruling of the court.
The accused, his counsel, the reporter, and the judge-advocate

withdrew and the court was closed, and, on being opened, the presi-
dent announced, in their presence, that lie was instructed to announce
that the decision of the court was that the objection of the judge-
advocate be not sustained; that the question be answered.

A. I do not remember.
(At this point the reporter was requested by the assistant counsel

for the accused to read the first 10 questions of the cross-examina-
tion of the present witness during the afternoon session, which was
done without being here copied in the record.)

Q. You can recall nothing about any part of the apparel you wore
that day-its color or what kind of a hat, or anything of the k;nd ?-
A. No; I have no idea. It might. have been a light suit or black one;
a felt hat or straw.

Q. You have no recollection on the point at al?-A. No, sir.
Q. Now, how long did this conversation that you had with Major

Penrose on tie 13th last My recollection is in 'your direct evidence
S. Doc. 462, 60-1, pt 2-19
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you said about three-quarters of an hour.--A. You understand,
when you ask a question of that kind a man can only approximate
it, and I should. judge half an hour, or possibly three-quarters. 1
will not be sure on that point.

Q. Did these two or three commissioned officers who were intro-
duced to you remain during this entire conversationi-A. My recol-
lection is that one of then came into the room after the major and
myself took our seats. I don't remember how long after, but that
is my recollection, aRti that thereupon this newcomer was introduced
to ime. I think that lie left while we were convei-Siig, and possibly
one of the others. I don't remember any further than that.

q. Is it your best recollection that one or two of them remained
during the tintire conversation?-A. I tOink one of them, the one
who was seated at the desk to tile right tf the door as you come into
that room. My recollection is that lie remained at tlie desk (luring
the whole of our conversation. As to the other two, I ant not posi-
tive as to whether they remained or left.

Q. In your lilect examination in answer to the question-in that
Part of it in regard to the evidence in tile ate matter- you answered,
' i mentioned thle fact to hint that I was certain taint soine feeling had

apparently arisen, bettween the town people an(l the niendeIs of the
command, and lie said that, yes, lie regretted it also, and this led up
to a discussion of tlese two )oilits upo0 which I had really called tc
see hint almut." What two points did you refer to?-A. Tile Tate
matter and te Evans matter.

Q. You are sure that you mentioned that to hiim at the time, or did
you?--A. Th t I mnti;lLed what?

Q. Both matters at that time ?-A. Yes; I an sure we conversed
about both iiitttrs.

Q. That was on the 13tl !-,A. To the best of my recollection, yes;
without going into that at such length.

Q. Now, i at was it that you said to him about the practice in
regard to the negroes on the sidewalk in Brownsville?-A. Nothing
with reference to the practice in Brownsville.

Q. You said soiet ihing about it?-A. I replied thtat theoretically
that was unquestiomaly true, but that certainly as long as lie was in
the South, and in substance, that his statement that his troops had
as much right on the sidewalks of Brownsville as any of the citizens
of the town was correct, but that as long as they were in the South,
certainly they would find that when a negro ani a white person met
on the sidewalk the negro would be expected to make way.

Q. I)o D ou mean to say by that that tile Jiegro ntust get off the side-
walk whiher lie is in uniform or nOt -A. By no means.

Q. Tell us what you do mean.-A. It strikes me that I can hardly
amplify it, that if a negro and white man met coming down the side-
walk t he negro is usually expected to make way. Vou understand
that both mueni can not keel) iii a straight, line; when they meet, one has
to step aside, and it i, usual and custoniary in the South for the negro
to make wav.

Q. You did use the expression that " tthe negro would have to step
aside.' I would like for you to explain what y-ou meant by that.--A. Just 6xactl, what I have finished explaining. I will go over it
again if you wish it.
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Q. Did you report to Mr. Tate tile result of your interview that
dny?-A. I did not report to him; no. I had a conversation with
him, but I don't recall whether it was that same clay or the next day,
but very shortly thereafter we had another conversation about the
matter, fnd I told him the "esults of my interview with Penrose, which
were nil.

Q. What is your best recollection as to the time you had this sub-
secient interview with him?-A. I can give you none.

Q. Can you tell where it was?-A. No, sir.
Q. Was it in your ollice ?-A. I havu just stated I can not tell you

where it was.
Q. And you can't even approximate the timo?-A. Yes, sir; I can

approximate it. It was within the next day or two, possibly the same
dav... Well, is it your best recollection that it was the same day?-
A . don't know.

Counsel for the accused:
May it please the court, I think we are entitled to the witness's best recollection on

that.

A. I have given mny best recollection.
The judge-advocate:
And has , stated it at thetime of the answer.

Counsel for the accused:
I again ask that (he witness be instructed to give his chest recollection as to whether

this wasor was not that ine day.

A. If tei court should instruct me I should have to disobey it; I
should liave to say 1 (10 not know.

The court:
What is the answer?

A. I don't know whether it was the same day or not; it was shortly
after the interview, and whether it was the same day or a subsequent
day I (to not know, and it would be utterly impossible for me to be
more accurate than I am.

Q. You did have a subsequent interview with Major Penrose?-
A. Subseoument to what?

Q. To this one on the 13th that I have talked about?-A. Yes, sir.
Q. And that was wlhen?-A. 'ie morning of tile 14th.
Q. If it. is a fact that tile 12th of August, 1906, was Sunday, did

you or did you not come back to your office that day?--A. On the
12t'i, I don't rienltber. The probabilities are that I did not, as it
was not customary for me to come back on Sunday, but I have no
recollecton as to any particular Sunday.

Q. Now, you stated in reply to the'question whether you had two
interviews, once at least, that you won't be positive whether one
occurred on the 13th and the otier on the 14th or not, and you gave
some reasons why you thought it was on the 13th, and this morning
you repeated it. You are still positive that it was on the morning
of the 13th that you told Major Penrose about Mrs. Evans?-A. No,
sir.

Q. It might have been on the 14th when you first mentioned the
subject to Major Penroso?--A. My recollection is that I said I was
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morally certain that it was the morning of the 13th, and I will give
them again if you wish.

Q. It might have been on the morning of the 14th?-A. You say
it might.

Q. I asked you if it might have been on the morning of the 14th
wben you first mentioned the Evans matter to Major Penrose ?-A.
It might have been, but it wasn't; I am morally certain as I can be
of anything that it was not.

Q. You say: "I had two conversations with Major Penrose-one
before and one after the shooting. I told him that on account of the
feeling that existed between the soldiers and town people, which
feeling was very apparent, it would be advisable for him not to per-
mit hs men to visit town that night."-A. No, I don't think I said
that night.

The judge-advocate:
The record will bear out the witness.
Q. I said that night, it should be at night. What feeling did you

refer to ?--A. I referred to the feeling that existed on account of this
assault on Mrs. Evans that had possibly aroused more people among
the townspeople than any one thing at that time.

V. You are quite positive now that it was on the morning of the
13th-you are morally certain it was on the morning of the 13th?-
A. Yes, sir; that is my recollection.

Q. Now, how many people had given you that impression that
morning? How many people of the town had you talked to?-A. I
answered that a few minutes ago. I don't remember. I can not
place any individuals that morning, except Tate and Evans. There
might have been others, as I have before stated, but I can not remem-
ber who the individuals were, if there were any.

Q. How did you acquire this knowledge of the feeling which was
apparent?--A. Well, from Evans and from Tate. There were lots of
people gathered on the corner and were discussing the matter.

Q. Yo u now remember that you heard people on the corners dis-
cussing this on the morning of the 13th before you saw Major Pen-
rose?-ZA. I don't remember any of the conversations I overheard,
but I am positive that there were groups of people discussing it.
Anyone passing could hear enough to gather what they were talking
about.-

f. Can you tell us any parl icular corners where people were assem-
bled discussing this thing -A. No, I don't know that I can.

Q. Can you tell any particular group of citizens of Brownsville that
were discussing it in that way before you visited Major Penrose?-A.
I don't believ" I can after this passage of time.

Q. You are not certain that was before'you visited Major Penrose
that morning?--A. Not absolutely.

Q. Might not this feeling that you say was apparent, might it not
have been apparent on the morning of the 14th instead of the morning
of the 13th, as you have stated here ?-A. Feeling would hardly be the
word to express it the morning of the 14th. There was intense
excitement the morning of the 14th.

Q. Then you do differentiate in your mind between the feeling that
existed between the soldiers and townpeople on the morning of the
13th that prompted you to warn Major Fenrose to keep them off the
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streets than the feeling that existed the next morningl-A. There is
not a question but a different feeling existed the next morning.

Q.But you did say that on the morning of the 13th the feeling was
such that any man passing along the street would take notice of it I-
A. Yes, sir; any man that had knowledge of the people and what
occurred.

Q. And as such and as a citizen you were impelled to advise Major
Penrose to keep his men off tle street ?-A. Yes, sir.

Q. Did Major Penrose resent your advice?-A. Not at all.
Q. Did lie seem grateful for it?-A. Well, lie wasn't demonstrative

at all.
Q. You stated in answer to the question, "Go ahead," "My idea

being, not in contemplation of any act such A' subsequently occurred,
or occurred the night of the 13th, but in contemplation of personal
difficulties between me:Mbeis of his command and the townpeople,
if the negroes got out. an~d visited the different joints, such as soldiers
usually visit, and got to drinking. It was, I considered, almost sure
to result in personal difficulties, since the feeling was as high as it was,
and I advised him not to permit the men to leave the post and go into
Brownsville at night." Now, I will ask you if the feeling of antago-
nism of the people of Brownsville was so intense on the morning of the
13th that you were warranted in warning him against such feeling?-
A. It was not alone the feeling on the part of the people, but what
had occurred; and no man of reasonable mind could assume what
was the feeling on the part of the soldiers, and a clash would be liable
to occur under such circumstances.

Q. I wish to repeat again, do you mean what you say in this answer,
that the feeling of antagonism of the people of Brownsville on the
morning of the 13th, by reason of the Evans and Tate incidents,which you were going to see Major Penrose about, were so apparent
as a man walking along the street as you were, would feel impelled
to warn Major Peirose to keep his men off the street?

Counsel for the accused:
I ask that the witness be instructed to give us a cat egorical answer. We submit that

this is exceei ngly important in this case, and thaf il,is witness has no right to evade
what he has said in dire'?t examination. The evidence is read to him exactly as it is,
and as stated this morning; and we repeat it, that this witness is an antogonstic wit.
ness, and naturally, under such circumstances, we are entitled to know what he meant.

A. Read the answer and I will repeat it to the word.
Counsel for the accused:
WVe wish a categorical answer.
A. If he will read my fornier answer, I will tell him whether or not

I can answer categorically.
The court:

I don't think the witness caught the meaning of the question.
Counsel for the accused:

The question is, "Go ahead."-"A. My idea being not in contemplation-"-
A. You will notice I don't say the feeling on the part of the towns-

people-I said the feeling.
Q. Did you refer, when you said the feeling, to the feeling on the

part of the enlisted men of that command i-A. I referred to what I
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supposed-it was largely an assumption on my part that there was
feeling on both sides.

Q. Had you at any time previous to that come in contact with any
officers or enlisted men in that command in such a way that you could
predicate an pinion as to the feeling of the enlisted men ?-A. Per-
sonal contact; no.

Q. Had you any right to advise Major Penrose, then, from any
information you had a'fout his own men?-A. Yes, sir.

Q. What acts of the command did you have in mind at the time
you formulated that advice and (rave it to Major Perose?-A. I had
in mind the insolent behavior witfi reference to those ladies, into whose
midst they roughly pressed their way. I had in mind their conduct,
as reported to ni'ekvou will understand this is hearsay, my opinion is
predicated upon it-of men passing in front of various houses and
cursing, using bad language. I hadheard citizens of the town speak
of that. I recall one, who is here at Fort Sam Ilouston, Mr. Dennett,
and knew generally the reputation, the general reputation, of that
command in Brownsville at that time was not good. It was far differ-
ent from the soldiers who preceded then and the other negro troops
who had been there formerly.

Q. Then I understand th'e information that reached you, such as
you have narrated it, was solely on tlat. account that you advised
Major Penrose to keep his men out of town?-A. Solely on that
account andi those acts that. had come to my plr.-onal Knowledge,
which I knew, as any reasonable man would knlow, it would be bound
to irritate.

Q. Please state any acts or further acts of this command that you
have not already testified to that warranted you at that. time in going
with advice to Major Penrose.-A. I don't know that I can recall any,
others now. I remember one incident that was reported of two or
more soldiers crossing in the boat from the Mexican 6ide in a drunken
condition, cursing as they come. One of the inspectors of customs
walked down to the boat, and my recollection of tbh incident is, as it
come to my ears at the time, requested them to stop, and one refused,
and in soni'e kind of an altercation that followed lie was thrown in the
mud. That incident occurred before the shooting.

Q. Is theme any act that you can narrate to this court of violence
committed by any member of that, command outside of the Evans
incident that was in your knowledge at that time?-A. The Tate
matter.

Q. Was there any act of violence on the part of either of those men
toward Mr. Tate?--A. Not toward Mr. Tate; no, sir.
Q. Was there any act of resistance or assault, toward anybody?-A.

Technically it would be considered an assault.
Q. Aside from the brushing against one of the ladies ?-A. It was not

a question of brushing against one of the ladies, according to all the
information obtainable, 'except the information given by the men
themselves. These two men forced their way through this crowd of
ladies roughly, jostling them from one side to'anothier.

Q. Aside from those two instances, were there any other acts of
violence toward the citizens of Brownsville that you know of?-A.
Not dat I can recall.

Q. Then, do you mean to say that by reason of that and these other
incidents you felt there was such a feeling of antagonism on the part
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of the command of Major Penrose that you were warranted to advise
him to keep the men off the street?-A. 'I will state that in connection
with other matters that name up to my knowledge, Major Penrose's
attitude the morning of our conversation with reference to all these
difficulties, invariably, and in each instance, threw doubt as to whether
or not his men had been guilty, when it was very apparent that they
had been-caused me-

Assistant counsel for the accused:
As associate counsel for the defense, I again request that this witness be instructed

as to what are his functions as a witness. My idea of the witness is that lie is here
under instructions to answer questions directed to him, and on personal privilege he
may appeal to the court on any question asked him. If any question is objection.
able on any technical ground, upon objection being made that can be ruled out by
the court, but throughout. the testimony of this witness hio has invariably answered
questions l)y means of argument. He understands as well as we understand and as
well as the court understands lie is going a little beyond his function as a witness;
he is certainly doing it in his answer, and I maintain his attitude is not that of a wit-
ness and I maintain that he has no function of an argument as a witness. and I ask
that lie be instructed to answer questions as nearly as possible according to the form
as they are propounded and that lie will refrain from argument in his onswers. I ask
the court to so instruct the witness.

The judge-advocate:
May it please the court, I believe the question asked, how it was he happened to

arrive at an op inion, and if that doesn't call for an explanation I would like to know
what it calls for. It seems to me very strange that the attitude as adopted by the
counsel, adopted also by the witness, as the court is well aware, generally should be
objected to, and wliiiever the answers become disagreable to counsel and his case
an objection is at on,'e made. and I afliri for the prosecution that the answer given
by the witness, as well as its forrm, is perfectly proper.

Assistant counsel for the accused:
I would like to have the question read.

(The reporter read the question.)
May it please the court, the answer speaks for itself. He doesn't meet the question

fairly; lie evades it; lie makes use of it to make an attack on Major Penlrose's attitude
in respect to the people of Brownsville; be maintains the argument throughout.

The judge-advocate:
Perhaps lie was not permitted to answer the question.
Assistant counsel for the accused:
So much of his answer that is irrelevant I request be stricken out of the record.
The accused, his counsel, the reporter, and the judge-advocate

withdrew and the court was closed, and, on being opened, the presi-
(lent announced, in their presence, that the court decides that the
answer as given will not be considered as evidence; the witness will
again be asked the question and he will answer it as directly as pos-
sible. The court desires that witness abstain from remarks reflecting
upon what he conceives the motives of others.

(The reporter reread the question, as follows:. "Q. Then, do you
mean to say that by reason of that and these other incidents you felt
there was such a feeling of antagonism on the part of the command
of Major Penrose, that you were warranted tV advise hin to keep the
men off the street?")

A. That, among other things.
Q. Were there any other acts on the part of the enlisted men of the

Twenty-fifth Infantry than those narrated by you to this court that
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warranted you in advising Major Pemose that there was a feeling of
antagonism on the part of his command toward the people of Browns-
ville'U-A. No other that I can remember at* this time.

Q. Do you intend to have this court understand that there was no
feeling whatever of antagonism on the part of the citizens of Browns-
ville toward the Twenty-fifth Infantry then stationed there?-A. No,
sir.

O. Do you mean to say, then, by your evidence which has been
rea to you twice, that you (lid believe there was a feeling of antago-
nism on the part of the people of Brownsville toward the Twenty-fiith
Infantry stationed there previous to your visit to Major Penrose on
the morning of the 13th of August last?-A. A certain amount offeelingl, yes.aQ. Vas this feeling of so grave import that you felt warranted in

advising Major Penrose to keep his men off the street, as you stated
in your evidence?-A. Not in itself no.

Q. Was that feeling so intense that it was dangerous for enlisted
men of the Twenty-fifth Infantry to circulate freely about the streets
of Brownsville previous to the firt call that morning?-A. Not at all,
in my opinion, if they had behaved themselves in a proper manner.

Q. Then, why did you advise Major Penrose against permitting
his men to visit there because of personal differences between the
enlisted men of the Twenty-fifth Infantry and the citizens of Browns-
ville?-A. For the reasons that I have given, I feared that the soldiers,
knowing, as I did-that is, having come to the conclusion that the
soldiers, to use the expression-had it in for the people of Browns-
ville, I feared that if they come out into town at, eight, and, as they
usually did, circulated around these dives, would get drunk and very
probably encounters would follow between these soldiers and the citi-
zens.I will say, in concluding that answer, that I recognized the
fact that there was feeling on both sides which would render personal
encounters more probable then under other circumstances.

Q. I will again quote your language, "I consider it almost sure to
result in personal (difficulties, since the feeling was as high as it was."
Had you seen anything in the garrison of Brownsville that morning
previous to 10 o'clock that warranted you in saying that the feeling
was high among the soldiers at Brownsville ?-A. Ihad seen nothing
on either side. Of my own knowledge, I knew nothing. It is all, as
I frequently stated, hearsay with me, and my opinion is predicated
and formed upon definite information that came to me.

Q. Did you state, in answer to a question by the counsel for the
accused, that as you went along the street you saw lots of excited
citizens talking about the Tate incident and the Evans incident pre-
vious to your visit to Major Penrose that morning?-A. I don't
remember saying lots of excited people; lots of people-groups of
people.

Q. Did you not state in substance that the feeling was high, and
gave it as youir reason for believing that the people felt indignant
about this thing ?-A. Yes, sir.

Q. Did you or did you not, since you stated that "the feeling was
as high as it was and I advised him not to let his men go into Browns-
ville,'did you not have in mind the feeling of the people of Browns-
ville primarily and principally?- -A. I did not.
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Q. Had you seen anything, any acts among the enlisted men of
the Twenty-fifth Infantry stationed at Brownsville that morning,
previous to your visit to Major Penrose, that would indicate the
feeling that you described here, "feeling as high as it was?"-A. I
had not seen anything on either side.

Q. Then you predicated your opinion as to the feeling among the
enlisted men upon the Tate incident that occurred on the 5th Is
that not true?-:-A. Possibly.

Q. And upon the Evans incident which occurred on the night of
the 12th, which you say was previous to your visit of that day---A.
Yes, sir.

Q. And on the incident of the man being kicked off the sidewalk?--
A. I have never said anything about a man being kicked off the
sidewalk.

Q. Pushed off the sidewalk?-A. Yes, sir.
Q. Is there any other incident or act on the part of the enlisted

m.n of the Twenty-fifth Infantry, and the swearing of the enlisted
men on the street? You mentioned that?-A. Yes, sir.

Q. Do you wish to mention any other?-A. This has occurred to
me. that I had heard there wa3 hard feeling on their part on account
of being not pe.rmitted to drink in the barrooms; they didn't like-
they were displeased.

Q. Was there any outward manifestation of antagonism toward
the citizens of Brownsvil!3 on the part. of any enlisted men that come
to your knowledge of that incident?-A. I don't know that by reason
of ihat incident; these that I have mentioned came to my knowledge.

Q. Now, were there any other things that indicated to your mind,
other than those that we have just gone over, the state of feeling,
such as you have described here, "a feeling as high as it was"V
Those are the only specific incidents I can recall.

Q. There was no combined or concerted action on the part of the
enlisted men of the Twenty-fifth Infantry previous to about mid-
night on the 13th, that you know of ?-A. Not that I know of.

Q. So that these isolated incidents, spread over from about the
1st to the 13th of that month, and Major-Penrose's attitude in regard
to the Tate affair, wda what warranted you in stating the feeling was
as high as it was, applying that statement to the Twenty-fifth Infan-
try?-A. Yes, sir.

Q. Anything else ?-A. Nothing that I know of or that I can now
recollect:

Q. Now, I will repeat the balance of your answer: "Now, on that
point I wish to be entirely fair and be distinctly understood that I am
not absolutely positive that this was on the morning of the 13th, but
as nearly as a man can be, after that passage of time, I am sure it
was that morning. Major Penrose agreed with me in that respect,

and said he would keep his men in the post. Now, it is a bare possi-
bility that the conversation took place the morning of the 14th, but
it is merely a bare possibility, and I think not." Do you wish to
modify that statement in any way?-A. That answer stands as it was
made. I have subsequently, under another answer in the direct
examination, given my reasons for forming the conclusion that it was
the 13th of August.

Q What time do you get your mail in Brownsville, or did you get
it at that tine ?-A. At that time? I ell, I would get my mail each
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morning on returning from Point Isabel. The mail came into Browns-
ville late in the afternoon or at night, I don't recall which. The
schedule has been changed four or five times in the last six months,
but it come in the afternoon or night, and I would get my mail the
next morning on returning from Point Isabel.

Q. Was it delivered that evening or the following morning?-A. I
think at that time it was delivered the same night it came in; that is,
we have no free delivery there.

Q. Was it your custom to go to the post-office and get your mail
the first thing when you came in ?-A. Usually, yes.

Q. Tell the court 'where the post-office is.-A. The post-office is on
the corner of Elizabeth-I aim not sure as to what side of the street--
and a numbered street. I am not positive. If I had a map I could
locate it in a moment. That ina tSere doesn't show it, I believe. I
think it is Tenth and Elizabeth, but 1 won't be absolutely positive.

Q. You are certain that Major Penrose didn't send for you, or you
didn't get a message when you came into your office on tm morning
of the 13th that Major Penrose wished to see you or the district attor-
ney?-A. The morning of the 13th; no, sir. I will change that
answer. Yes, sir; I am practically sure he didn't send for me the
morning of the 13th. I misunderstood the question in answering the
first tine.

Q. You asked Major Penrose, in that interview of the morning of
the 14th, if he examined the guns of his men?-A. Yes, sir.

Q. How soon after you got in did you ask him that question?-A.
Within a comparatively short time. It is utterly impossible for me
to give you any more than a. very general idea.

Q. What dia lhe rel)lv?-A. To the best of my recollection, that he
had had the guns examined that. morning, but that lie had not had
them examined the night before.

Q. Did lie tell you the result of the examination?-A. Yes, sir; he
said that the guns were all clean.

Q. Do you kNow where the shells for the Army new Springfield gun
are made-are manufactured ?.-A. No, sir; I am not sure where the
factory is located.

Q. Do you know how they are niarked?-A. What, the shell itself?
Q. Ycs.-A. As to the lettering, if any, on them? No. I am not.
Q. You don't know at what arsenal or ar.,enals they are manufac-

tured?-A. No, sir: I am not, sure.
Q. Are you familiar with the Manlicher gun or the Savage?-A. If

all this is material, no.

Q. You are not, familiar with either?-A. With the Savage; yes.
That is, by saying I am familiar with it, I have hunted with one.

Q. Have you ever hunted with the Manlicher?-A. No, sir.
Q. Did you ever hunt with any gun that carries a clip?-A. I have

not. In hunting parties in whihl I have been, parties hunting with
the Winchester gun, and I have fired guns belonging to the State
Rangers of that type.

Q. Can you tell this court the difference between the Manlicher
cartridge that goes in a clip and the Government cartridge that goes
in a clip?-A. I can not.

Q. Could you distinguish the two if you were to see them?-A. It
is my belief if you would hand me the two shells I could tell you
which was the Springfield shell used by the United States Army.
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Q. Did you ever compare the marks on thein?-A. I never (lid.
Q. Then, when you testified to Mr. Purdy that you know what the

United States cartridge is, you didn't base your knowledge that you
gave him upon an actual comparison you had made of these cartridges
with others?-A. With all other shells in the world I No, not by any
means.

Q. You did give evidence before Mr. Purdy, did you not?-A. Yes,
sir.

Q. And that was subsequently transcribed and you signed it and
swore to it?-A. Yes, sir.

Q. Speaking of the Government ammunition, I will quote from
your testimony before Mr. Purdy: "Q. Do you know whether such
ammunition could be fired from the guns which you have seen, belong-
ing to the citizens of Brownsville T-A. I do not know of a rifle mn
Brownsville which would carry those shells. And it is my firm belief
that there is not a rifle to-day in this city-unless it be one in the pos-
session of the military authorities-which would carry it. Q. Do you
know whether these shells are the same kind that were used by the
United States troops stationed here at Fort Brown in last August?-
A. Yes, sir; it is unquestionably the same ammunition used in the
Springrield rifles adopted by the United States Army, and I have fired
the]i many times, using this ammunition. There is quite a difference
between this ammunition and the old ammunition used in the Krag-
Jrgensen rifle, these last shells being longer and having a decided
indentation at the base where the cartridges are held by the clip. I
am morally certain that there is not now, and was not on the 13th of
August, a rifle in Brownsville that could fire or carry this Springfield
rifle ammunition, except those in the hands of thie United States
soldiers stationed hero at Fort Brown." Is that your testimony?-
A. To the best of my recollection it is.

Q. Now, you never compared this ammunition with ammunition
you had fired down at the target range, did vou?-A. In what way
(1o you mean, by putting the two side by sid6?

Q. Yes.-A. "No, sir; not by actually placing them side by side.
Q. Was there anything else, such as the marks on the cartridges

or any other thing than what you have stated here that enabled you
to say that, they were unquestionably the same? I refer now to the
crrtridges that you examined when Major Combo presented them to
.lujor Penrose. -A. That is not the occasion.

What shells did you refer to in this testimony?-A. They were
shels picked up on the streets by the policemen and turned over to
Purdy.

Q.Isnt it a fact that these shells were the bullet and shells that
had been picked up?-A. I su)pose so.

Q. We are talking about those you went up and examined. Were
those the shells you had in mind when you were testifying here?-A.
The shells I had in mind when I was testifying. before Mr. Purdy was
a collection of shells that had been picked up on the streets and
alloys of Brownsviile on the morning of the 14th, and had been
delivered by the mayor or chief of police to Mr. Purdy.

Q. You didn't pick any of them up yourself?--A. No, sir.
Q. Did you actually compare these with any that you saw in the

hands of the troops at any time?-A. Not by placing them side
by side.
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Q. Then when you stated they were unquestionably the same here
in the Purdy report you had nothing else to fix your assertion in
your mind than what you stated there? You did not compare the
two side by side did you I-A. No, sir; I have stated I did not.

Q. And you don't know the marks of the United States new Spring-
field rifle cartridge ?-A. I don't recall them now-the markings on
them.

Q. Did you compare the markings of the cartridges you testified
about with any other United States cartridges tlien?-A. At that
time, no.

Q. Did you compare it when you went up to examine them when
they were in tihe possession of the police?-A. I made no comparison
at any time.

Q. You made no notes in your mind at that time of the marks on
them?-A. None at all.

Q. So you don't know whether those shells that you saw there in
Brownsville in the hands of the chief of police had the same identi-
cal marks as the shells now used in the Springfield rifle or not?-
A. To say of muy own knowledge, by comparison, no; by reasoning,
yes.

Q. You didn't arrive at that by means of the nmarks?-A. I
arrived at the conclusion I formed at. the time by a careful examina-
tion of the shells at the time.

Q. I mean the stamni on them.-A. I have answered that to tihe
best of my ability-that I canie to my conclusion after a careful
examination of the shells, including any marks that they had on them,
if they had any. I don't renlelnber now whether they had any
marks on them. I think if you will hand me half a dozen different
shells I can show you the Springfield shell, however.

Q. You don't pretend to know every rifle there is in Brownsville,
do you?-A. Oh, no.

Q. Have you discussed this case with Mr. Evans since you have
been hiere?-A. Yes, sir.

Q. How many tiines?-A. That is impossible to tell you.
Q. Give us your best recollection.-A. I have talked it over with

hin casually.
Q. Give us the best of your recollection hmow many times.-A.

Possibly two or three times.
Q. Have you discussed it with Major Combe? --A. Yes, sir.
Q. How many tiines?-A. Again I can not possibly tell you.

Possibly two or three times.
Q. Several times?-A. Yes, sir.
Q. Anybody else who is a witness that you had discussed it with?-

A. Well, Mr. Dennett. You will understand by the use of the
word-

Counsel for the accused:
The court has already ruled that we-

Witness:
I rise to a question of personal privilege.

The court:
I think the witness understands that he Is to refrain from conversation with

counsel. The court is entitled to hear his answer. We are not interested in Any
conversation that ho may desiro to carry on with thu counsel for the defense.
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Counsel for the accused:
And may I ay that, as 1 understand it, it is clearly within the province of the judge-

advocate, and it is his d" .y-without attempting to dictate-to clear up anything that
the witne s may desire to clear up.

The judge-advocate:
When he attempts to say what he means by the word "discuss," I think the court

has a right to know what lie means.

QUESTIONS BY ASSISTANT COUNSEL FOR THE ACCUSED.

Do you know what day of the week the I1th of August was-A .No, Sir.
Q. It was Saturday; and assuming that it was Saturday, was it

likely that you went down to Point Isabel Saturday evening and
remained there over Sunday?-A. It is probable that I did. I don't
remember, as I have before told you, whether or not I did, but I
think it probable that I did.

Q. That was your practice, was it?-A. Yes, sir; it was customary
for me to remain there during Sunday.

Q. When you returned to Brownsville about 8 o'clock Monday
morning, the 13th, you thought you had certain conversations with
the citizens of Brownsville prior to your interview with Major Pen-
rose-is that correct ?--A. Yes, sir.

ea Now, with reference to those conversations, with relation to
eac other, as I remember, you stated you thought you had conver-
sations with Mir. Tate with reference to an altercation between him
and soldiers and you thought you had a conversation with Mr. Lon
Evans with respect to an alleged ast;ault on his wife. At the time,
which of these conversations took pace first?-A. I think the one,
as I have before stated, the one with Tate.

Q. Then Mh. Evans probably saw you after Mr. Tate?--A. That is
my recollection.

Q. The substance of your conversation with Mr. Evans was that
you, in the capacity of a friend, would visit Major Penrose and
make known-A. The question as to in what capacity I would
visit him was not discussed.

Q. At any rate, as a result of that conversation, you did assume to
visit the post and relate his charge to Major Penrose ?--A. Yes, sir.

Q. Did you make any mention of his accompanying you?-A. To
my best recollection, yes. My recollection is that I suggested to
Evans that he go with me or that I would go with him.

Q. What is t.e reason he didn't go?-A. I can't be sure as to that,
for something int'3rvened that he couldn't go or I couldn't go.

Q. This visit t0 Major Penrose was shortly after your coming into
Brownsville that morning?-A. It was within, I should say, two
hours or two an(' half hours after.

Q. And very likely after this conversation with Mr. Tate?--A.
Yes, sir; after both conversations.

Q. And possibly very shortly before your visit to Major Penrose-
the conversation with Mr. Evans?-A. As I have before stated, I
can't tell you the length of time that passed between this conversa-
tion and the one with Major Penrose, but not very long.

Q. And you can not think of any reason why Mr. Evans did not
accompany you on that visit?-A. No, sir.
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Q. You state you were introduced by Major Penrose to two or
three officers in his office that morning ?-A. Yes, sir.
Q I want to assist your memory. Were you introduced to Cep-

tam Macklin?-A. I can't be sure.
Q. Were you introduced to Captain Lyon?--A. Again I can't be

sure, and it will be entirely useless to repeat it, because I don't
remember.

Q. Were you introduced to Lieutenant Lawrason?-A. I don't
remember.

To this question the judge-advocate objected as follows:
I object. Tle witness has said several times that it will be no use to mention the

names as he don't remember any of them.

To which assistant counsel for the accused replied:
May it please the court, in answer to the objection of the judge-advocate, I will state

that the witness testified in his direct examination that he was introduced by the
accused to two or three officers of the command; upon his cross-examination he has
stated that he doesn't remember the names of the oflicers. I will state that my pur-
pose is to try and refresh his memory and I am going to name over each one of those
officers and ask him whether or not he remembers that .icer. I don't think I am
going beyond my rights in this, and I ask that the court permit that series of questions.

The judge-advocate:
The judge-advocate does not wish a ruling in closed session.

Q. Were you introduced to Lieutenant Lawrason1-A. I don't
know.

Q. Were you introduced to Lieutenant Grier?-A. I don't know.
q. You stated that one officer remained in the office during your

entire conversation with Major Penrose. Is that correct?-A. I
stated to the best of my recollection, one did.

Q. Do you know in what capacity he was serving at the post?-
A. I do not.

Q. Do you know whether or not he was adjutant at the Rostl-
A. No, I do not. I can describe to you where he was sitting in the
room.

Q. Will you describe it?-A. le was sitting at the desk to the
right of the door leading into the office from the hall.

Q. Was he in such a position that he could clearly hear the conver-
sation between you and Major Penrose?-A. I think he might have
heard all of it.

Q. Is it likely that your relation of an incident like that of the
Tate affair would have directed the attention of any officer who was
present in that room?-A. You are calling for a conclusion? Yes,
sir; I think so.

Q. It was of such importance that it probably would?-A. Very
probably would.

Do you think your relation of an incident like the Evans inci-
dent would have called his attention?-A. Yes, sir; I thiftk so.

Q. Was it of such impportance that it would have called his atten-
tion?-A. That is my opinion; yes, sir.

Q. You stated positively in your direct examination that part of
this conversation did take place subsequent to August 13, 1906?--
A. Yes, sir.
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Q. Do you know of any reason why you should postpone any por-
tion of that conversation in regard to the Evans incident ?-A. What
conversation do you refer to?

Q. A conversation with regard to an alleged assault upon Mrs.
Evans.-A. I am not sure, if on the morning of the 14th we discussed
the Evans episode at all.

Q. Does not your direct testimony state that part of this conver-0
sation took place on a subsequent date?-A. You mean the conver-
sation between Major Penrose and myselfI

Q. Yes.-A. No, sir; I think not.
At 4.50 p. m., the court adjourned to meet at 10 o'clock a. m. the

following day, Saturday, February 16.
CIIAS. E. HAY, Jr.,

Captain and Judge-A locate, Judge-Advocate.

HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., February 16, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocate.

The accused, his counsels, the reporter were also present.a

Air. CREAGER was reminded that he was still under oath.

CROSS-EXAMINATION CONTINUED.,

BY ASSISTANT COUNSEL.

Q. Mr. Creager, just to give you the sequence, I will read over
your last questions and answers. (Counsel read testimony from next
to last question on page 624 [2981 to end of page 625 [299]. Counsel
also read last question and answer oin page 550 [265].) Why should
you have postponed part of your conversation on the Evans matter
until another morning?-A. I don't know that I did. As I have
previously stated, I believe it all occurred on one morning. There
was no postponement of any conversation with him. We may have
resumed the same subject "on the following morning; I can not be
positive as to this.

Q. Do you believe you talked about this subject on one or two
morningslf-A. The probabilities are we discussed it both mornings;
I can't be positive as to this.

Q. On August 14, to your mind what was the proximate cause of
the shooting of August 13?-A. I don't know as I grasp the full mean-ing of y-our question.fQ. On August 14, to your mind, what was the proximate cause of

the shooting of August 13, 1906?-A. That would require quite an
extended answer.

Q. Can you answer it?
By the judge-advocate:
May it please the court, this question apparently calls for an opinion of the witness,

as I understand it. I don't know as I thoroughly understand it, but if it does so
call for an opinion, I would like to object to it.
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(The question was read over by the reporter.)
By the judge-advocate:

I will object to the question, may it please the court, as calling for an opinion.

By the assistant counsel:*
I will reply to the objection, may it please the court, by stating that the prosecution

has served to fix the date in evidence by means of the opinion of the witness. He has
on several occasions testified he is unable to fix that date positively, and the judge.
advocate has permitted him to fix that date by means of an opinion, and now objects to
my examination of the witness calling for his opinion on other facts which tends to fix
this date not as the 13th of August, but as a subsequent date. The objection is mani-
festly unfair, and I think I am protected in my right by the ordinary rules of cross-
examination.

By the judge-advocate:
I confess to the court that I don't thoroughly understand the question myself, but I

understood it as calling for his opinion as to what caused the shooting of August 13, and
if so, I do object to it on the grounds stated.

By the counsel:
The question may be read as many times as you desire; the wording is very plain. It

Is not possible to understand a question singly-by itself-taken in connection with
other questions in a line of ,xamination of a witness.

By the judge-advocate:
I insist upon the objection, may it please the court.

The accused, his counsels, the reporter, the witness, and the
judge-advocate then withdrew and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am instructed by the court to announce the decision of the court that the objection
be not sustained. The question will be answered.

(Question was read to witness.)
A. To be as brief in my answer as possible. The evil disposition

and lack of proper discipline among the negro troopers stationed at
Fort Brown.
EQ. Did you consider the Evans incident in that connection?-A.
Exactly w at led to the formation of my opinion it would be pretty
hard to say. That undoubtedly influenced me.

Q. Largely?-A. I can't tell you how largely.
Q. What is your belief?-A. I have none.
Q. You mean to state positively to the court you do not think that

the Evans incident largely influenced your belief ?-A. I do not mean
so to state.

Q. Is it likely that such incident would have been uppermost in
your mind on the 14th of August?-A. If you a:e asking for my
opinion, it seems probable it would have been.

Q. Where did you go after leaving Major Penrose's office on the
13th of August?--A. To the best of my recollection, to my own pri-
vate office.

Q. Did you have any conversation about the Evans incident on
the morning of the 13th of August after leaving his office?-A. To
my distinct recollection I can not say yes or no distinctly, but the
probabilities are I (lid discuss it.

Q. Did you on either the 13th or 14th of August inform Mr. Tate
of your conversation with Major Penrose; that part of it?-A. I can
not be absolutely positive. I think that I had a conversation with
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Tate within that time, in all probability; I can not now be positive
as to that.

Q. Did you on the 13th or 14th of August inform Mr. Evans of your
conversation with Major Penrose?-A. I answered that question at
great, length yesterday, and I will have to give you the same answer
now; I don't know.

Q. You believe you did ?-A. I can't say I believe I did on the 13th
or 14th of August; I am quite sure in all probability we discussed it
again in the next four or five days.

Q. You believe you did on the 13th or 14th-A. I don't know now
what my belief was then.

Q.. Do you believe now that you (lid ?--A. If you are asking for my
opinion-

Q. I am asking for your belief now.-A. I have no positive belief on
that point, whether I did or not. on the 13th or 14th.
Q. You are more positive with respect to having a conversation

with Mr. Tate relating to the result of your conversation with Major
Penrose than you are about having a convrsation with Mr. Evans.
Is that, true? A. I believe I can say yes to that. You will under-
stand that I am morally certain Itallied with bothof these menwithin
the following two, tlir~e, or four days, possibly the same day, I won't
be sure.

Q. You had made no offer to Mr. Tate to go with him to see Major
Penrose?-A. Not to my recollection now.

Q. You did agree, however, to act for him with Major Penrose?-
A. In one sense, yes.

Q. You did make an offer to go with Mir. Evans to see Major Pen-
rose, did you not?-A. Yes, sir.

Q. You did not agee to act for Mr. Evans with Major Penrose?-
A. In one sense, yes.

Q. You did or did not?-A. In one sense, I did.
Q. What sense?-A. I told hin that I would see Major Penrose

and offered to go with him, or lie asked me to go with him and I
agreed to do so, and to that extent and in that sense I agreed to act
for im.

Q. Did or did not you agree to go for him to see Major Penrose or
to act with him? Is that correct?-A. No; it's not correct. The
understanding between Evans and myself was that I was to see Pen-
rose-either ie or myself suggested' that we go together-I don't
remember positively which.

Q. I wil read your testimony on that point. (Counsel read wit-
ness's last, answer on page 546 [23J of record.)

Q. 'This offer was not accepted by Mr. Evans, was it?-A. Which
offer?

Q. This offer of yours to go with him to see Major Penrose.-A. To
my best recollection, it was accepted; I can't be sure in which way,
whether it was an offer on my part or following a-request on his; I can
not be positive on that. Have given you-you have just read
over-my best recollection.

Q. But it was not accepted?-A. I think it was accepted; but my
recollection is, I was unable at the time to go and told him we would
get together later-I would meet him, and, failing in this, I went by
myself.

S. Doe. 402,60-1, pt 2-20
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Q. Mr. Creager, I would like to cdttion you-you are on the witness
stand-that I am examining you, and you will be required to listen to
the question given and when that is finished you will Rdve your an-
sw'Ac.-.A. It is pretty hard to tell when you are through sometimes.

Q. I will repeat the question. This offer was not accepted-that
offer mentioned in that answer I have read from previous record-was
it?-A. I have just finished answering that to the best of my ability.

Q. Will you please repeat it ?-A. Repeat your question.
(Q*uestion was read.)
A. To the best of my recollection, it was accepted by him.
Q. In other words, did he go with you to see Major Penrose or

not?-A. He did not.
Q. That was the offer you made him, was it not?-A. It was.
.. And yet you say it was accepted ?-A. To the best of my recol-

lection, verbally, yes.
Q. He did go with you?-A. No.
Q. You do know that Mr. Evans did go to see Major Penrose on

that date, do you not?-A. I do not, except by hearsay.
Q. Did Mr. Evans tell you so?-A. I really can't be sure. The

probabilities are that subsequent to th~s he did. I understand-it is
my information

(At this point the president of the court addressed the witless as
follows: "The witness has already been requested to answer the
questions as directly as possible, and not to bring in other matter un-
less in the way of explanation." To which the witness replied: "If
the court please, this was in the way of explanation.")

A. (Continued.) That Mr. Evans did go in company with Mayor
Combe, of Brownsville, to call on Major Penrose, but as to whether
Evans himself told me this or Combe, or possibly others, I can't be
sure.

Q. Wirn were you told of this?-A. I can't be sure.
Were you told on the 13th of August?-A. I could hardly have

been told on the 13th when the occurrence was on the 14th.
Q. Mr. Evans (lid not go to see Major Penrose until the 14th of

August, then?-A. I told you my information with reference to that
is entirely hearsay, but since you mention it I believe he did go on
the afternoon of the 13th with Combe. My call was on the morning
of the 13th.

Q. As a matter of fact, you are not very positive about this date
at all, are you ?-A. I am morally sure it as the morning of the 13th
I paid this call to Major Penrose.

Q. Yesterday morning you testified as follows: (Counsel read first
question and answer thereto on page ,558 [268] of record.) Will you
please explain wihy it would have been absurd for you to have to
advise Major Penrose on the morning of the 14th of August.-A.
Because Major Penrose had pickets at about every 10 or 12 feet
along that wall for the very purpose of keeping his men out of town
and keeping the townspeople out of the post.

Q. Do you know for what length of time that had been taking
place?-A. To the best of my knowledge, since the morning of the
14th.

Q. It would have been equally absurd for the mayor of Browns-
ville to so advise Major Penrose on the morning of the 14th, would
it not?-A. I think the advice would certainly have been unneces-
sary.
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Q. Do you know he did so advise Major Penrose?-A. I do not
know so. I don't recollect ever having heard him so advise him.

Q. If he did give such advice it was absurd then?-A. Calling
for the witness's opinion, I don't know as I would put it so strong as
that to say it was absurd. Possibly it would be better to say I
would consider it totally unnecessary.

Q. It would have been absurd for you to have advised him and
totally unnecessary for the mayor of "Brownsville to advise him?-
A. It would have been equally unnecessary for either one of us, of
course, in either case.

REDIRECT EXAMINATION.

QUESTiONS BY THE JUDGE-ADVOCATE.

Q. As a matter of fact, Mr. Creager, was the Evans matter, viewed
in the light of the events of the night of August 13, considered as a
topic of such importance as to exclude other topics, on the morning
of the 14th?-A. Absolutely by no means.

Q. Did you inform Major Penrose on the morning of the 14th,
or did lie inform you that the soldiers were also incensed against the
townpeople-A. Not in that language, sir.

Q. Was that idea brought out by either one of you ?-A. Only in
the way I have previously stated-that I expressed I-egret that feel-
ing had arisen, and he joined me in that regret and concurred with
me in regretting it.

Q. What I want to get at is, feeling had arisen against whom-
A. Well, the inference was between the townspeople and the negro
soldiers.

Q. The feeling, in other words, was reciprocal ?-A. That was
certainly the idea in my mind, and I presume was the idea in his,
but there was no positive statement on this point.

Q. Did you know that soldiers "had it in for" the citizens? You
used that "expression yesterday.-A. To say that I knew it, no. I
did not know it. It was my opinion that they did.

Q. Did you tell Major Penrose so?--A. No, sil.
Q. Did you ever see a Manlicher gun in Brownsville?-A. Never

within my knowledge or recollection.
.If there was any there you would be likely to have known it?-

A. it would be possible for one to have been 'there, but I believe I
would have known of its being there. It's entirely possible one
might have been there without my knowing it.

Q. You stated also yesterday that you had discussed this case
since you had come to Fort Samii Houston. Will you please explain
what you mean by discussing?-A. I mean speaking of the evidence
as given out by'the press--discussing the methods of counsel in
examination of witnesses, cross-examination of witnesses, rulings of
(he court, and in matters of that kind generally, casually meeting
men on the street car-meeting them outside the doors of thiis room-
just such natural conversations as would ordinarily come up between
parties summoned as witnesses in a case.

Q. Did you refresh your mind on any of. these points, or did you
refresh the minds of any of the witnesses with whom you talked-
A. Not intentionally. I can not say that I did not, but not to my
knowledge.

Q. You said yesterday that if you saw several cartridges together

808Fim.11O.I.
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you could pick out a Springfield cartridge, if there was one in the
number.-A. I believe could, sir.

Q.' What are these, if you can tell (handing witness a number of
cartridges) I

By the counsel for the accused:
Is this witness being introduced as an expert on shells?

By the judge-advocate:
He is not, air; these shells are not to be introduced as evidence.

By the counsel for accused:
Then they are not subject to that examination, and we object. When they are once

introduced and placed in evidence we are willing they shall be so examined, but we
object until they are so introduced. You might just as well go out here and hand him
a stone, and we decidedly object. We ask for a ruling of the court.

By the judge-advocate:
I anm willing for a ruling of the court. It was not objected to a day or two ago and

I doo't see why it should be now.

By the counsel:
We object to the examination by witnesses of anything that has not been properly

introduced before this court.

By the judge-advocate:
It will be sunbsequently introduced. It is one of the fundamental principles of

law, as the court is well aware, that the case should not be required to be proved all
in one moment. There are certain little steps that must be taken. We intend now
to have the witness examine those shells, and at some subsequent time to introduce
them in evidence. We understand the objection of the defense to their introduction
as evidence and realize the point is well taken, but we do affirm it is not improper
for him to examine these shells now.

By assistant counsel:
May it please the court, I object to any conversation between the judge-advocate

and the witness that is not in open court.

(At request of the court., the objection of the counsel and reply
thereto by the judge-advocate were read over.)

By the counsel:
I -imply. wish to remind the court in this connection that, probably through over-

ight, the judge-advocate is in error when he said we did not object to those shells
the other day. As soon as we had an opportunity to object-the court took a recess-
we assume they are the same shells, may it please the court-as soon as we had an
opportunity to interpose an obj ct ion, we did object to them. And the judge-advocate
distinctly witlidpew them from evidence and from examination by the court. We
have had nearly two weeks of court here, and we have no objection to him intrducing
those properly' and letting them stay hero as exhibits before the court, but we do
object to them being bandied back and forth in this manner until they are properly
introduced. He has plenty of witnesses who can identify them, and that would make
the matter smooth and plain sailing. And we also request a second instruction. Yes.
terday afternoon this witness was allowed to go up and whisper in the ear of the judge.
advocate; this morning there was a conversation between the witness and the judge-
advocate, to which neither the defense nor the court was a party, and we ask the
court to give proper instructions in that regard.

The accused, his counsels, the reporter, the witness, and the judge-
advocate then withdrew. and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am instructed by the court to announce the decision that the objection be sus.
tained. Also that the judge-advocate and witness be admonished not to hold con-
ferences before the court that are not made a matter of record.
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The court then took a recess until 11.20 o'clock a. m., at which hour
the members of the court, the accused, his counsels, the reporter, and
the judge-advocate resumed their seats.

The judge-advocate then addressed the court as follows:
Before introducing this next witness I would like to make a very brief statement

to the court, in order to set myself right in their eyes. The witness yesterday, and
Pain this morning, as the counsel observed and as the court observed, called me to
his side, and I was under the impre.ion it was about something of a private nature-
such as getting a glass of water, or something of that nature-and this morning I
understood he wanted to hand me these shells, as I walked to his side, and the record
will bear me out that I asked him no questions after he did whisper to me. I took
no advantage of what ho did say. I am well aware of the impropriety of holding
conversation with the witness while he is on the stand.

W. F. DENNETT, a witness for the prosecution, was duly sworn, and
testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDOE-ADVOCATE,

Q. Please give your name, your occupation, and residence.-
A. W. F. Dennett, real estate, Brownsville.

Q. How long have you lived in Brownsville, Mr. Dennett--
A. Over forty-one years.

Q. Were you living there on August 13 and 14, 1906?-A. Yes, sir.
Q. Did you have occasion on or about this time to visit the post

of Fort Brown ?-A. Yes, sir.
Q. Please state to the court all the circumstances connected with

this visit.-A. On the morning of the 14th of August the citizens of
Brownsville assembled in mass meeting in the Federal court-room.
They discussed the outrage that had been committed the night before
and appointed a committee to investigate the said outrage. Capt.
William Kelly, president of the First National Bank, was made chair-
man of that committee. Immediately after the mass meeting ad-
journed the committee concluded to at once visit Fort Brown and see
the commanding officer, in the performance of their duties. They
proceeded down the street, the chairman at the hemd, with Major
Combe, the mayor of the city, to the administration building; there
we met Major Penrose and a captain and a lieutenant. I can not recall
their names. After introductions, Major Penrose made a statement
to the committee. He said, amongst other things, expressed his
regret at the occurrence-what had occurred-seemed to be deeply
affected, and he stated that the night previous when our mayor, Doc-
tor Combe, visited him the first time he was under the impression that
the citizens of Brownsville had attacked Fort Brown, and told him so,
had attacked the soldiers; but that at the second visit of our mayor in
the morning, where he showed the empty shells, and I think the unex-
ploded ammunition and the clip, that that compelled him to believe
that the shooting had been done by his soldiers. And he went on to
express his reret. After he stopped, our chairman, Captain Kelly,
asked him, safd: "Major, have you had ihe side of the barracks next
Brownsville examined to see if there are any bullet holes in them or
any signs of any firing having been done against the garrison by the
town?" And he replied that he had had them examined-that side
of the barracks-and had found no bullet holes nor any sign of an
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attack. The only tiing they found was one broken pane of glass, and
that looked like it had been broken by a piece of brink. After further
discussions and questions, and the point not having been brought out
yet, I asked Major Penrose if he had made a personal examination of
the men, the guns, and the ammunition the night before after the fir-
ing. He replied no, he could not be everywhere. I asked him if the
commissioned officers under his command had iade such examination.
He referred that question to the two commissioned officers who were
p resent. One, a captain, was sitting at his right hand, another, a
lieutenant, was sitting at his left behind a table. As I said, I don't

remember their names. They each replied no, they had not made
such personal examination of the arns and the ammunition, etc. Then
I asked hii a third question-if he had gained all the knowledge
that he had of the affir of the night previous through reports to him
of the noncommissioned officers and privates of his command, and
he replied yes. And then lie seemed to be very much affected again
and addressed the committee and said how bad lie felt over the
occurrence and that he would sooner have lost his right arm than
have had the thing happen.

Q. Where do you live in Brownsville, Mr. Dennett -- A. I live on
the south corner of Fourteenth and Adams streets.

Q. How far is that from the the reservation of Fort. Brown?-
A. One block. Fifteenth street begins at the end of our block.

Q. Did soldiers frequently pass your house or not ?-A. Yes, sir.
Q. What was the attitude or manner of these soldiers just prior to

August 13, 1906?
By counsel for the act-used:

May it please the court, we would like to ask the purpose of this question. We may
not object, but we would like to know the purpose ol it.

By the judge-advocate:
I think the question is plain enough. We want to know what the attitude or manner

of these soldiers was, if it was anything out of the ordinary or not.

By the counsel:
We insist on knowing what the purpose of that is, because it is not alleged here and

we are entitled to know, so as to formulate an objection. That is all.

By the judge-advocate:
The questlion is entirely immaterial and in order to save another clearing of the court

I will withdraw it.

Q. Will you describe the state of feeling existing in the town either
for or against the soldiers just prior to Augusb 13, 1906-A. Well,
when the soldiers first came there there was no feeling against then
that I knew, but. after the Tate affair, and especially alter the Evans
affair, why there were a great many of the townspeople that were
very much excited over the inatter-and there were other things
that occurred also.

Q. Will you kindly state any of these other things you may remem-
ber?-A. Well, my neighbor on the next block, Mr. Goodrich, he was
forced to take the street; there were three soldiers walking up the
street one day when he was going to lunch.

Q. About what time was this?-A. You mean the date?
Q, Yes.-A. I think several days before the 13th. They were
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there, I think, only two or three weeks before the shooting oceired.
I had not completed that answer about Mr. Goodrich.

Q. Please continue.-A. He was going to lunch one day-
By counsel for accused:

I would like to interrupt the witness. Does he state that of his own knowledge?

Q. Does the witness state that of his own knowledge--A. Mr.
Goodrich told me so himself.

By the counsel:
I object, may it please the court, on the ground that It is hearsay.

By the judge-advocate:
(To wilns. Please confine yoursel( to tihigs you know.
We have no intention to.slip this in, may it y~ka~e the court.
(To witness.) To what you know, and not w at you have heard.

Q. Is there anything you know, of your own knowledge, which
these soldiers may have done?-A. 1 have seen my neighbors children
gathering-young ladies and children, down to small children three
or four years of age-in groups of perhaps 6, 8, 10, or a dozen in front
of my house, across the street-young ladies and small children-and
all of a sudden, I have seen them scatter like a flock of pigeons and
run to the shelter of their homes. Immediately I have seen colored
soldiers coining afterwards. I have seen and heard colored soldiers
comitig down the street passing remarks on young ladies-

Q. What kind of remarks?-A. Well, they were, I judge, offensive
remarks. I don't recall what they were now. They were kind of
such remarks that we would not like to have-

Q. Anything further that you know of your own knowledge?-
A. I have heard the soldiers using obscene, profane language in
passing my house at different times, these same negro troops. 'They
came out at different times in-well, like-they were not on leave,
they were not nicely dressed, they were poorly dressed and dirty.

Q. Were these obsene remarks you have just referred to made
in the presence of anyone ?-A. After they would pass houses where
these young ladies were standing on the porch-got inside of their
porches-I could hear them making remarks.

Q. The same kind of remarks?-A. Yes, sir.
Q. Is there anything further that you know of your own knowl-

ed e?-A. I can not recall anything else at present, sir.
. What was the feeling that existed in the town subsequent to

August 13, 1906?-A. On the morning of the 14*, the first thing I
did was to go downtown and replenish my stock of ammunition,
and after that--up to the time the negro soldiers left Brownsville-for
several (lays I slept with a Winchester under my bed so I could
reach it at a moment's warning. My two sons were home and they
each had arms and ammunition in tfleir rooms they could put their
hands on at a moment's notice. I suppose the rest would be hearsay.

Q. The feeling existing in a town is a fact, if you know it as such.-
A.Was fear that the town might be attacked again by the troops of
the garrison befQre they left.

Q. How was this evidenced ?--A. By quite a number of my neigh-
bors every night moving their families, ond some of them themselves,
the gentlemen, going further into town to sleep.

807FE i. IItl, I 00T. I
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Q. Away fromn the post or toward the post?--A. Away from the
post, where they would have the protection of brick houses, and there
were several of the families of the town, to my knowledge, that moved
their families to Matamoros until after negro troops left there.

CROSS-EXAMINATION.

QUESTIONS BY THE ACCUSED.

Q. What time of day was it when your committee visited Major
Pcnroso on the 14thl?-A. I think, sir, it was between 11 and 12
o'clock in the morning.

Q. And you are quite positive that both lie and his officers said
there had been no examination made of the guns up to that time, 11
o'clock, say, of the 14th of August, 1906?-A. 'That was not my
answer, sir.

By the counsel:
I would like to have the record read, I don't want to misquote Mr. Dennett. What

I refer to is the examination-direct examination--as to what these three officers,
to wit, Major Penrose, the captain, and the lieutenant said to him.

(The reporter then read that portion of the witness's testimony
requested by counsel, page 639 ["05 306] of the record.)

Q. Now is your memory refreshed as to that?-A. Yes, sir.
Q. Did Major Penrose say to you that neither he nor his com-

missioned officers had made an examination of the guns or the men of
his command up to that time?-A. Mnjor Penrose replied to my first
question that he had not. Afterwards, when I asked him a second
question, he referred that question to the two officers present, and they
each replied that they had not.

Q. I have asked this witness. or intended to do so, whether Major
Penrose's reply, as he understood it, covered all of the tinie from mid-
night the night before up to the time of the visit of this committee.
That's the question I wish to bring out. Did or did not Major Pen-
rose in his reply say to you that there had been no inspection niade by
him or by his commissioned officers up to and including the time that
you asked this question from midnight the night before?--A. The
question was only referred to the two officers present.

By the counsel:
May it p:ase the court, we ask for a cateorical answer, yes or no. It is asked

whether Major Penrose said to 1hi witnem that lie had not made an examination of his
men nor had his conitaissioned olli,.,rs nmde an examination of his nen'spns from
midnight the night before up to 11 o'clock or the time this coniniitt.e visited there.

It i susceptible of a categorical answer' and we would like the court to instruct the
witness to give it.

By the judge-advocate:
The witness evidently does not understand the question, is nmy opinion.
By the counsel for accused:
It can be read and he is capable of understanding It.
Q. Did Major Penrose say to you and give you to understand that

he had made no inspection of his men or guns of his command from
midnight the night before up to and including the time of your visit V-
A. His reply to my question was that "I could not be everywhere."
If you want my understanding of what his reply meant, I can tell you.

808 [ Faso10,1007.
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I understood from his reply that he had made no such personal exam-
ination of the guns and ammunition, but his reply I have already
given.

Q. Did ds commissioned officers, to wit, the captain and the lieu-
tenant sitting there state to you that no examination of these guns
had been made by them during this same period, to wit, from 12
o'clock the night before up to and including the time of your visit?-
A. The question was not put that way. The question was put, if the
commissioned officers under his command had made such personal
examination of the imien, the arnis, and the ammunition. He referred
that question to the two officers present, and they each replied, no.

Q. They gave you the distinct understanding then that they had
made no examination of their guns from 12 o'clock the night before
until the time of your visit?-A. They gave me the understanding, sir,
that they had made no personal examination.

Q. Then did you wish to be understood by us that Major Penrose
or these coinmissioned officers conceded to the fact that every inspec-
tion or any inspection of the guns or amnmtinition that had been made
during the period in question was made solely by the noncommissioned
officers?-A. Well, in reply to that question I will say this, that I
didn't understand it that way. I didn't understand that from the
time of the firing at midnight the night previous up to nearly midday
the following day there had been no inspection or no personal inspec-
tion of the arms and the ammunition, but I did understand that
there had been quite a tim'o had intervened after the firing when
there was any sutch personal inspection or examination of the arms
and the animunition by Cle commissioned officers at Fort Brown, or
by those to whom the questions were asked.

Q. Now, will you tell the court, please, what interval of time
yoU understood did elapse during which there was no personal inspec-
tion by the commissioner ollicers of Fort Brown of the arms and
amuniiition?-A. I am not competent to answer that question. I
could not tell.

By the counsel:
May it plia,-t- thw court, witness has ditiietl) siid, in answer to a previous ues-

tion, that lw didn't understand this was allowed to go during the whole tine. Vow
I want to know what time did elapse. It is a peifectly plain, simple question.

A. I could not tell because I was not there, only at the time the
committee was tflere.

Q. We want, Mr. lemtt. simply the impression you got at the
time. as to wba,. length of time Ma*or Penrose and his commissioned
officers pernitted to elapse after the shooting at midnight until he
made an examination of those guts and ammunition.-A: Well,
sir, I had no facts upon which to base an idea and I could not formu-
late any such idea.

Q. In your direct examination, Mr. Dennett, I personally got the
distinct understanding from it, that you intended to convey the
idea that up to the time of your'visit neither Major Penrose nor any
of his comnnissionmd officers had made an examination of either the
guns or ammunition. You modified that on cross-examination by
saying that you didn't understand that that full time elapsed. Now,
we want to know what time did elapse. You must have had some
distinct understanding or inmpression at that time, and that's what
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we want.-A. I don't feel competent to answer that question, sir.
I was not in the garrison at the time. I don't know what time
elapsed. You just gave in my testimony the replies I got to my
questions.

Q. Will you now state to the court, Mr. Dennett, why you have
just testified that you didn't understand that the full time elapsed
before the inspection was made?-A. Just because I wanted to give
you an answer to your question. That was all. The full time
might have elapsed without such personal investigation, or there
might have elapsed some hours of time before the personal investi-
gation. As I have said, I don't know.

By counsel:
We are not asking for a discussion of this. We want to know. The witness has

gven a statement as to exactly what impression was made on his mind by these ques-
tions and answers. He stated it positively on direct examination; he changed or
modified it on cross-examination, and we are entitled to know what impression was
made on him by the answers at that time, and what period of time he meant to cover
wheni lie asked these comnissioned officers what their acts had been. Now, I will
formulate that again, because it is important; it has a direct bearing on this question.

q. Did you intend by your question to Major Penrose to cover the
period of time front mi light the night before up to the time of tho
visit of this committee on the 14th, when you asked him about the
cleaning of those guns ?--A. Well, that hadn't entered into my mind
at the time, about the time; it was merely a question which Iasked
Major Penrose.

o Will you tell the court just exactly what your question was
to Major Penrose about the inspection of his guns?--A. I asked
Major Penrose if he had imiade a personal examnaion of the men,
the guns, and the ammunition under his commr,!i, and lie replied,
"No; he couldn't be everywhere."

Q. Did you intend your question, as now repeated, to relate to
the immediate time, or did you intend to cover the whole time from
12 o'clock to the next day?-A. Now, my memory is refreshed, I
did not intend to have it cover the whole time.

Q. What did you intend to have it cover, Mr. Dennett? That's
what we want to know.-A. A reasonable time for such examina-
tion to have been made after the shooting took place.

Q. Now, will you tell the court what you consider, then, as a
reasonable time; what you had in your mind then as a reasonable
time for him to cover in his answer?-A. I am not vefy familiar with
military affairs; I don't know how long it would take a commanding
officer to do that, but I should think it ought to be done in an hour
or two.

Q. Then you meant to cover an hour or two when you asked that
question?-A. I ant not specifying any particular time, sir, such
time as was necessary for an officer to perform his duty in that
respect.

Q. Did you have the same idea when you asked his commissioned
officers in regard to that?-A. Yes, sir. When he told me he could
not perform that duty because his duties required him somewhere
else, or he could not be everywhere, then my idea was to get at the
fact as to whether such personal examination had been made by the
commissioned officers under his command.

Q. Then, if your question only related to an hour or two-if that
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was in your mind-why didn't you ask him-or did you ask him-
whether it had been done after daylight the next morning?-A. No,
sir; I did not want to go into detail too much.

Q. You did not pursue the matter further?-A. No, sir; only those
three questions.

Q. Did you go away from that interview with the distinct impres-
sion that Major Penrose hi'd neglected to make any examination at
all up to the time of your visit?-A. I went away from that interview
with the impression that the examination of the arms and the ammu-
nition and the soldiers of the command was delayed so long that it
was impossible to find out any facts.

Q. You spoke of delay, Mr. Dennett. Then, if there was a delay,
you must have had an impression in your mind that these guns were
inspected at some time before you left. Is flat true?-A. I never
thought of that, sir.Q. You interjected the question of delay, and that creates that
impression in my mind. I will repeat the question. Did you have
the impression tha t no inspection iad been made at all of these guns
and ammunition ?-A. I never thought of it, sir. I was trying in my
questions to find facts, if I could. I did know that the firing had
occurred at midnight the night previous. It, had not taken over ten
minutes-perhaps twelve or fifteen-the time is immaterial-in a
minute or two-and I thought in a short while thereafter, perhaps,
such time as was necessary for a commissioned officer of the corn-
mand-that after a reasonable time they could have ascertained
material facts.

Q. But, as I understand you, you didn't go on to clear the matter
up-ind out whether there had been any inspection at all of the arms
and ammunition in that post?-A. I asked only those three ques-
tions, sir.

Q. When you asked those questions did you intend to include also
whether he had Inade any inspection of the members of his command
or examination of themtoo ?--A. Well, I understood, from a personal
examination, whether the major had gone over there himself and per-
sonailly inspected the troops with their arms and ammunitions imme-
diately after the filing ceased, or within a reasonable time thereafter,
as soon as it was time to do such a thing.

Q. Do you want this court to understand that Major Penrose said
there was no examination of the members of his command that night
about midnight?-A. No, sir; I don't want them to understand any-
thing of that kind, because that is not in my testimony at all.

Q. You mentioned members of the command, if I so understood --A .Yes, sir.
Q. Did you intend, when you asked these questions of Major Pen-

rose-did 'you want him to understand that you included the ques-
tion of checking up his men immediately after or about 12 o'clock
that night?--A. The idea I wanted to bring out'was this: I wanted
to find out if there had been the proper inspection of the command
and their arms and ammunition-to see if there was any way they
could find out who the guilty persons were.

Q. Did M"ajor Penrose say to you there had been no examination
of his men that night ?-A. He told me-

Q. Did or did he not tell you there had been no examination of
his command by himself or 1i commissioned officers that night--
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A. He told me he made no such examination, in reply to my question
but the second question was referred only to the two commissioned
officers that were present, and each replied no, they had not made
such personal examination.

Q. You want this court to understand that you asked a direct
question, including the members of the command, and these com-
issioned officers told you positively there had been no examination

or check up of that command on the night of the 13th and 14th of
August, nearly at the time of midnight?-A. The question was refer-
red to them by Major Penrose and they replied to him, as I under-
stood--

(Question was repeated.)
A. I asked the direct question to Major Penrose and Major Penrose

referred the question 'to the two commissioned officers present, and
they replied no to the major; at least I so understood them.

Q. Did those commissioned officers say to you in direct terms
there had been no check up of those men by commissioned officers
that night about midnight? (Now we ask for a categorical answer,
may it please the court--yes or no. We are entitled to it.)-A. May it
please the court, may I say a few words, too? A categorical answer,
yes or no, to that question will leave a wrong impression, because-

By the president of the court, to the witness:
I think you don't fully understand the question, perhaps. The question means

to draw out whether there was anything further said; did they confine themselves
simply to that one answer or was Ihere anything there that led you to believe there
was no check up? You asked a certain question.

By the counsel for the accused:
May it phva o the court, I would like the privilege, as it Is my question, of explain-

ing efaclly what we want. This witness has left, by his evidence, a distinct impres-
sion in my mind that these men were not1 examined or checked up by commissioned
officers that night, and I want to get a direct answer whether he means to say that to
us or not. The court is entitled to hear it, and we want to know, and we are clearly
entitled, in cur opinion, to instructions from Ihe court to this witness to give us a cate-
gorical answer.

Question to witness by president of court: "What's meant by
check up? Do you understand?" To which the witness replied:
"I presume roll call." President then said: "Yes, to verify the
presence of the men. You understand that's what the counsel
desires from you. To know if that was included."

A. There was nothing said about a roll call that I know of.
(Question repeated, at request of counsel.)
A. No, sir; their reply was to the commanding officer, Major

Penrose.
Q. Did those two officers say to Major Penrose, in your presence,

that there had been no examination or check up of those men that
night at 12 o'clock?-A. The word roll call or check up was not used
at all.

Q. Did those two commissioned officers in the room with you that
morning say to Major Penrose that there had been no examination of
the members of his command that night--A. The men of the com-
mknd, the arms, and the ammunition.

Q. Only ?-A. Yes, sir; roll call and check up was not gone into.
Q. Then when you included the word "members" in your direct

examination you were mistaken? You referred solely to ammunition
and men?
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By the judge-advocate:
I think counsel did not understand all of witness's answer.

(At request of counsel, answer of witness, top of this page [312],
was read over.)

Q. Then the men of the command, as you understood, that night
were not examined by the commissioned officers at allf--A. Those
present.

Q. Then those two commissioned officers there present stated to
Major Penrose, in your hearing and in the hearing of the committee,
that no examination of the men had been made the night beforel--
A. No personal examination of the arms, the ammunition, and the
men was made the night before. That was my understanding. Their
answer-reply-to the'commanding officer was, no, there had been
none within a reasonable time after the firing had ceased.

Q. Then do you wish this court to understand that they gave you
to understand in their reply to Major Penrose that they had done
nothing to determine whether the members of the command had been
out or not, or were absent at that time, 12 o'clock, I mean?-A. They
gave me the impression in their replies to Major Penrose that they
iad made no personal examination of the command, the arms, or the
ammunition.

Q. And you understood by that that these men may have been
absent and they knew nothing about it; that they had made no efforts
to find out ?-A. I understood from the three questions I asked-
the third question should be also included-that the only examinations
made of the command, the arms, and the ammunition were done by
the noncommissioned officers, or that the major got his information
from the noncommissioned officers and privates of his command, all
the information that he knew of the occurrence of the night previous.

Q. You testified that prior to August 13 and 14 there was very
intense feeling against the enlisted men of the Twenty-fifth Infantry,
colored soldiers; is that true?-A. No, sir; I testified that there was
considerable feeling against them after the Tate affair and after the
Evans affair. Before that-why, of course, we have had negro
troops in Brownsville during the forty years of my-

Q. We will bring that out later. I want to get at the question of
the feeling at the time, if you please, Mr. Dennett, and you stated
that this was due to the Tato affair and the Evans affair largely I-A.
Yes, sir.

Q. You knew nothing about these of your own knowledge, did
you ?-A. No, sir.

Q. Just hearsay?-A. Just as they were reported in Brownsville.
Q. Tell us exactly what this feeling was; describe it to the court

so we will know what kind of feeling there was.-A. We naturally
were incensed when we found that our wives and daughters were not
safe from those soldiers of the United States who were sent down
there to be our sworn defenders and protectors-

By the counsel:
May it please the court, we don't think this is answering the question. We asked

him to describe the feeling that existed. It is true he said "We were incensed" but
we want the feeling, how it was manifested; any way he will describe the feeling
itself.

818r.18.16,1007. |
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A. Naturally, we were very much incensed against the attempt-
Q. Incense 4 toward the soldiers ?-A. Yes sir.
Q. When did this' feeling first manifest.itself to you? Understand,

we want you to limit your answer previous to the 13th of August,
1906.-A. I think it was at the time of the Tate affair.

Q. You think it was?--A. Well, I am sure I had no feeling against
the soldiers before that; no personal feeling.

Q. Was that the first beginning, or origin, of this feeling in your
miid-the Tate affairl-A. Yes, sir.

Q. And that was when?-A. I don't remember the date; it was
several (lays, I think, before the 13th.

Q. When did these other things you say you saw-when did they
occur? They must have been after the Tate affair?-A. Well, I was
sitting on my front gallery of my house reading, and would see these
children of the neighbors gathering there and would see them scat-
ter-

Q. The question is when?-A. I can't recollect the exact time.
Q. Was it before or after the Tate affair--A. I won't be sure even

about that.
Q. It might have been before?-A. I think it was after.
Q. Will you tell the court how many times you noticed the running

of children from these soldiers?-A. Every time they were gathered
together on the street and the soldiers came by.

Q. About how many, more or less; give us an idea ?-A. Several
times, I think.

Q. Half dozen ?-A. I won't be sure.
Q. Might it have been more than that?-A. I hardly think so.
Q. It. miht have been less?-A. It was probably less.
Q. Whats your best judgment, Mr. Dennett?---A. I think it was

four or five times.
Q. And this occurred always right in the vicinity of your house?-

A. Well, I was not very tmch occupied at that time; I spent most
of the time at home; I did not go down town very much; if I did,
it was just on errands.

Q. Was it, to the best of your recollection, in the vicinity of your
house?-A. Yes, sir.

Q. Was that four or five times in the vicinity of your hom-e you
saw these small children running from the colored soldiers who were
approaching?-A. Yes, sir.

Q. 1 think you said something about young girls running on the

orch?-A. That was at the same time-small children and younglad ies.
Q. The four or five times would cover both children and young

ladies ?-A. Yes, sir; the soldiers were not there very long, you
know, and after tho 13th they did not, come out in town at all.

Q. How often did you hear them using this profane and obscene
language you speak of?-A. Very often, when they passed the house.

Q. Give the court an idea; we want to know.-A. I can't
remember.

Q. More or less?-A. A dozen or fifteen times.
Q. Was this all, as you recall it, at or near your house?-A. At, or

as they were passing by.
Q. And they used the obscene language to whom? As there were

only four or five times you saw the children run and they used the
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obscene language, to whom was it addressed other times?-A. Just
in conversation among themselves.

Q. Was not addressed toward anybody -A. No.
Q. But on these Qther occasions, as I understand you, it was

addressed toward the young girls and children, who ro.n up on the
porches?--A. No, sir; that's not my testimony. I said in passing
the house where the young ladies were on the porch after they passed
by there they would use expressions amongst themselves.

Q. I understood you to say these expressions referred to these
young ladies?-A. I presume ihev did.

Q. Do you know?-A. I so understood them.
Q. Wilyou tell the court why you thought they were addressed

to the young ladies-A. Because they were criticisms of females-
reflections.Q. Now, may it please the court, we want to ask the witness what
these were-these expressions-you may remember, that were

addressed toward these young ladies by these soldiers. There is no
one in the court room that you cax't, use the language before.

At this point, it being 12 o'clock m., the court adjourned to meetat 10 o'clock a. in. February 18, 1907. CHAS. E. HAY, Jr.,
Captain, Acting Judge-Advocate, Judge-Advocate.

HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., Febe'uary 18, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocate.

The accused, his counsel, and the reporter were also present.
The reading of the proceedings of February 16 was dispensed with.

1r. W. F. DENNEr was reminded that he was still under oath.

CROSS-EXAMINATION CONTINUED.

Q. In order to connect up your testimony, Mr. Dennett, I will
read the last few questions and zmnswers, so that you may know.
(Counsel reads from record last questions and nnswers.) Were they
addressed directly toward these young femides that had run into the
porches ?-A. I sdid that the young ladies were standing on their front
galleries. I did not say they were addressed to the young females
who ran away. That was another occasion, sir.

Q. You mean to say they stopped on the street and markedly spoke
to these young women on the gllleries?-A. As they passed by the
residence where these young ladies were standing on the gallery one
of then remiarked th.t he preferred the shortest., and then a dispute
would arise amongst them, and another would say that he preferred
the tallest, and another would say for his preference he would rather
have another one. I do not remember the exact words they used.
That was what their conversation was that I understood.

Q. Might they not have referred to bananas, for instance, instead
of to women1--A. I did not so understand it.
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Q. Might it not have so referred ?--A. I can only tell you what I
heaM you will have to draw your own inferences.
Q. You have also stated that it referred to these women- is that

all you heard that would make you form that opinion ?--A. Y can not
recall the exact words; that was the substance of what I heard; I was
20 feet inside my sidewalk sitting on my gallery; they were across the
street. I understood it to be insolence; these were black soldiers
and the ladies were white ladies.

Q. But you don't know positively that these black soldiers referred
to any particular women of Brownsvillel-A. I understood it reflec-
tions on those ladies; they looked toward them and seemed to be
impertinent and insolent.

Q.Is there anything in the language you have used to this court
that would make that positive that they referred to those young
women?-A. I can tell you what I understood. Of course, under
oath I could not say positively-

Q. It was solely from conversation, not their manner, that made
you suppose they referred to these young women?-A. Yes, sir; in
thcir maimer ana tone.

Q. What was in their manner that indicated they were talking to
those young women--A. I have lived in Brownsville about forty
years and I have seen a great many- soldiers, white and black, and I
never saw anything of the kind before: It was decided insolence, in
my opinion, sir.

Q. Is that all, the fact that you have lived in Brownsville forty
years, that made you suppose they were addressing these remarks to
those young women?--A. They were not addressing to those young
ladies, but they were criticising them as they passed by.

Q. What was in the manner of these men that made you think
so-aside from the fact that you had lived there forty years and that
they were colored soldiers?-A. Their general conversation and
actions. I could not suppose they were talking about anything else.

Q. I repeat it, what was in the manner of those men, directed
toward those young women, that made you form that opinion at -hat
time?-A. I could only understand. froii their conversation and from
their actions that they were reflecting on those young women.

Q. You speak of manner and you speak of actions; what wer, their
actions that made you think so?-A. Well, when the first one spoke
he looked toward the young ladies on the gallery and then it seemed
like a dispute arose between them as to which one was their prefer-
ence.

Q. Did they do anything else besides one of them looking toward
theseyoung womenV-A. They were all looking toward them as theypassed by. a, "

Q. Then because they looked toward them and made those remarks,
you thought they were talking to those young women? Or about
them, rather--A. Yes, sir.

Q. How many times did you see that-A. I think more than once;
I think twice.

Q: About what date was that?-A. During the time the negro
soldiers were in Brownsville.

Q. Before or after the 13th of August?-A. It could not have been
after because they were not permitted in town after the 13th.

Q. None were in town after the 13th?-A. None that I know of.
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Q. Then they were restrained by the commanding officer and his
assistants from going into town after the 13tht--A. As far as I knew.

Q. Did you ever see any there?-A. Not that I know of. There
were colored people in Brownsville, brakemen from the train and
like that-

Q. I asked you bout colored soldiers; I didn't ask about brake-
ment--A. I didn't see any.

Q. Then they were restrained from going to town after the 13thl--
A. As far as I know.

Q. Did you ever report any of these terrible acts to Major Penrose
or his officers?-A. No, sir.

Q. Did you ever refer it to tlia police or the mayor?-A. No, sir.
Q. Did you ever take any official notice of it?-A. It was a matter

of conversation after- - .--
Q. Did you ever call this to the attention of any civil or military

officers at Brownsvilel-A. No, sir.
Q. It was not considered so serious before the 13th of August?-A.

The reputation of the colored troops was already established and it
was not necessary.

(. Was this reported to any official, either civil or military, with
a view of having it suppressed before the 13th of Augustl-A. No,
sir. Their reputation was already established, by themselves before
the 13th of August in the city of Brownsville.

Q. Seemed to be. I want to get at how they established it. But
you didn't take any steps to prevent this?-A. No, sir.

Q. It seemed to look a little blacker after the 13thf-A. These
young ladies had a father and it was not my business to do those
things.

Q. Did or did not these acts look a little blacker to you after the
13th of August; a little worse?-A. Naturally; after the shooting up
of the town by the soldiers I was influenced to remember those things.

q. You didn't testify before the Purdy committee or the committee
of citizens, did you ?-A. No, sir.

Q. Isn't there a lagoon just back of the officers' quarters at Fort
Brown?-A. Yes, sir; separating the officers' quarters from the
national cemetery at Fort Brown.

Q. A great place for fishing there, isn't therel-A. I don't know,
sir; I don't suppose I have been there over three or four times in ten
years.

Q. Then you don't know anything about citizens going freely
through the post to get there ?-A. My boys used to go down there
and bathe.

Q. Did you restrain them from going down there from the 28th of
July to the 13th of August?-A. No, sir.

Q. So that during that period of the occupancy of the terrible
black soldiers you didn't restrain your boys from going through the
garrison I-A. No, sir.

Q. Do you understand plats--A. Yes, sir.
Q. Can you see that plat well enough to go up and point out where

your residence is?-A. I can; yes, sir.
Q. Will you do so, please V-A. This is the corner I live on. (Indi-

cates on map the corner on the west side of Adams street and nearest
to the garrison-corner of Fourteenth and Adams.)

S. Doe. 402, 60-1, pt 2-21
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Q. You are just. less than a block from Fifteenth street, is it not?-
A. Just a block. I don't think Fifteenth street runs across here; it
may, however, I won't be sure. There is nothing in here at till except
the street-Fifteenth street and this garrison street are all together
at the end of Adams street.

Q. How far is your house from what is known as the bad lands,
there-A. Well, sir, I don't know of any particular bad lands; this
section of town here the poorer class of Mexicans live in.

Q. You are a block from that then?-A. I should think a little
more than a block.

Q. How much?-A. If you are referring to where the poorer class
Mof %exicans live, they begin to live from here up but, however,

Brownsville has increased about 50 per cent in population these last
two years, since the railroad built there. There has been a great
scarcity of houses that could be occupied by families, and families
coining tlkere to settle in our town have necessarily had to take such
accommodations as they could get.

Q. But you have ;been living there forty-one years, have you not ?-
A. es, sir.

. You spoke of the feeling in the town previous to August 13
against colored soldiers; didn't that commence about the tinie you
first heard they were ordered there?-A. We heard bad reports of
this-- -

Q. Did or did not this feeling against colored troops commence or
manifest itself first about the time they were ordered tliere?-A. My
feeling against then did not begin until after the Tate affair.

Q. I am talking about the general feeling of the people of Browns-
ville, of which you testified on direct examination. I want to know
if that feeling didn't, commence to manifest itself as soon as you heard
the colored troops were ordered there for station?-.A. Among all the
people I don't thiiik so. There might have been feeling against the
colored troops among people who had lived there a short while.

Q. Was not there a great deal of talk among the people and among
all classes, of regret, etc., that the colored troops were ordered there to
replace the white troops?-A. Of course, we woiild rather have had
the white troops there.

Q. As a matter of fact, wasn't there a great effort made on the part
of the citizens to prevent the stationing of colored troops there?-
A. None that I know of.

Q. You ever heard of the telegram Mr. Wreford sent to your
Congressman to influence a legislation to prevent that. ?-A. No sir

Q. You are sure about that ?-A. If I did it was just casually and
passed from my memory.

Q. You mean to say that the feeling against colored troops was not
so maniested that you never heard of it until about the time they
arrived? Is that the impression you want to give us?-A. No, sir;
the impression I want to give you is that the feeling did not commence
until after the Tate affair; then we commenced to inquire into the
record of this battalion and this regiment of troops.

Q. What did you find out was the record of this battalion when
you went into it; commenced to look it up after the Tate affair ?-A.
if you will let me tell you hearsay I can tell you. "

Q. You spoke of record; I diI not ask for hearsay.-A. I meant
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the record of course; we heard from newspaper reports and conver-
sation; I aid not myself go into any records.

Q. Texas papers?--A. I don't remember.
Q. Was it Brownsville pa ers?-A. Brownsville papers; Galveston

News, and other papers of that kind.
Q. Hadn't you seen any adverse criticisms of these troops previous

to tiat time in your local papers; for instance in the Galveston News
you read ?-A. Really, I don't remember what I did hear.

Q. What is your best recollection? Did you read such comments
in your local papers previous to the Tarte aiffair?--A. I am not sure
whether it was previous to the Tate affair or after.

Q. What's your best recollection?-A. I know that I began to
read up about this--

Q. What is your best recollection? Did you or did you not?-A.
We heard that the officers of this-

Q. What is your best recollection; did you or did not you read
this previous to August 13, in your local papers?-A. I don't
remember.

Q. Give us your best recollection; we are entitled to it.-A. I
can't remember.

Q. Then you want to give us the impression that there were no
severe criticisms in your local papers and the Galveston papers of
these people previous to their arrival there?-A. I don't remember,
sir; previous to the time of their arrival there?

Q. Yes; I said previous to the time of their arrival.-A. I can't
recollect; I don't think there was.

Q. You want to tell this court positively under oath, that there
were not?-A. No, sir; I don't want to tell that.

Q. You started to say something about the officers; 'what was it?--
A. We heard down there that when this regiment was ordered to
the Department of Texas that the officers had protested to the
Department about sending their regiment to Texas.

Q. And you read that in the papers?-A. I can't recall whether I
did or not.

Q. Will you say you did not read it in your local papers?-A. No,
Q. Did you ever hear any talk about raising a subscription to

appoint a committee to go to Washington to prevent the stationing
of these troops there?-A. No, sir.

Q. You never heard of it-A. No, sir.
Q. Sure about that?-A. I can't remember anything about it now.
Q. You are sure there was no talk about it among the people or

the press?-A. What might have happened among a few people I
don't remember.

.Q. Then it might have happened?-A. It is possible.
Q. Isn't it quite probable ?-A. I don't think so; no.
Q. Were you on that committee of entertainment-of the press

affir-while the other soldiers were there ?-A. No, sir.
Q. You knew nothing about it?-A. No, sir; I didn't go out that

nght; didn't go to the-my sons were there, though.
o . You testified about a citizens' mass meeting on the morning

ofthe 14th; how was that brought aboutt--A. I was downtown on
Main street, Elizabeth street, when word was sent to me that there
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was going to be a mass meeting of the people of Brownsville, to try
to investigate into the affair of the night previous, and there seemed
to be a general movement amongst the people, and they determined
to have it in the Federal court room of the United States building in
Brownsville, and they all went up there and had a mass meetim.

Q..Pretty bitter feeling expressed in that meeting?-A. Quite so;
yes, sir.

Q. And you formed a committee to determine to get to the bot-
tom of it?-A. Yes, sir.

Q. And that was your purpose in waiting on the commanding
offlicer?-A. Yes, sir.

Q. And your committee suspected him and everybody else, didn't
you?-A. No, sir; we didn't think the commanding officer came out
in town and shot up the town the night before.

Q. But you suspected him of not cooperating with you?--A. After-
wards we thought-we hardly knew-

Q. Did or did you not suspect he was not cooperating freely with
you?-A. We thought there was not enough effort made; that if
effort had been made at the proper time the culprits could have been
found out.

Q. And you suspected him of not giving you fair opportunity to
get at the facts? -A. I don't know-

Q. Did you or did you not suspect him, as a committee, and prac-
tically openly say that he was not playing fair with you ?-A. I don't
know what the opinion of the other members of the committee was;
they never expressed themselves.

Q. I want to know the attitude of the committee itself?-A. The
committee never expressed an opinion on that subject.

q. As a matter of fact, didn't the committee receive a letter from
Major Penrose, making certain offers of assistance subsequent to
that time?-A. Major Penrose expressed himself to us, and I think,
by letter also afterwards, offering to do everything he could-

Q. What was his offer?--A. To try to find out who did the shooting.
Q. Did he not, in substance, tell you that in view of your attitude,

he was prepared to furnish all the evidence and give all the assistance
possible to facilitate the efforts of a committee of three if you would
appoint one? Tell you that on account of your suspicions he
would gladly throw open the gates and give all assistance possible to
a committee of three, if you would appoint one ?-A. As far as I can
recall, I don't think he mentioned that, referring to our suspicions,
in his letter. He offered to work in cooperation with the Citizens'
Committee in trying to do everything he could to find out-

Q. Didn't he offer to do so hi the first meeting?--A. Yes, sir.
Q.Then you suspected him, and he wrote this better about the 20th

of August; isn't that truet---A. I don't remember the date, and I
don't remember the cause. I don't know the cause of his writing the
letter.

Q. Didn't he ask you to appoint a committee to come to the post
and make an investigation themselves, to satisfy themselves--A. It
might have been so.

Q. Wasn't it so?-A. I am not sure. The committee as a whole
went to the garrison only once. After we returned to Brownsville we
concluded amongst ourselves that we would leave the balance of the
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investigation, in cooperation with the officers of the garrison, to
a subcommittee. Whether that was at the request of Major Penrose,
1 don't remember.

Q. Didn't Major Penrose, in a letter addressed to the chairman of
your committee, make some such offer; wasn't such a letter read to
the committee?-A. I think there was a letter of Major Penrose
read to the committee-one or more letters.

Q. Didn't he say in this letter that he would place before that coma.
mittee every particle of evidence that he had secured himself and
cooperate with them to obtain any further evidence they wanted?-
A. I understood Major Penrose said-

Q. Did he, or did he not, make such an offer?--A. If you will
kindly have that letter read in the evidence, perhaps I can recall it.

Q. We will do that at the proper time, but we want to know
whether that was read to your committee and what impression it
made on you? You were a z~ember of the committee, and said such
a letter had been read, and we want to know the impression made
on your mind.-A. The impression on my mind was that Major
Penrose promised us to work in cooperation with a subcommittee to
try to fiid out the truth of the matter.

Q. Didn't he offer to place before you every particle of evidence he
had and assist you in every way?-A. He offered to let the Citizens'
Committee go down there and make personal investigations of the
men themselves.

Q. Now, Mr. Dennett, you testified that you replenished your
ammunition on th3 morning of the 14th; What became of the ammuni-
tion you had on hand previous to the 14th?-A. That night I looked
for my ammunition and I found I only had ammunition in the house
for a little .38 Smith & Wesson.

Q. How many sons have you ?-A. Four.
Q. What are their ages?-A. My eldest is 22; the next 21; the

third 20, and the youngest 17.
Q. You said you had a Winchester within reach while the soldiers

remained; what other arms had you --A. Twelve double-barrel shot-
guns; two .38 Colt revolvers, two double action .38 Smith & Wes-
sons, and a small rim-fire pistol.

Q. What arms had your sons ?-A. We used the arms all together
I am speaking of both, my own and theirs, and my youngest son had
a small .22.

Q. This arsenal you describe then you had for the use of all You
speak of being around home most of the time; what time did you give
to your real estate business I-A. I am the owner of real estate and I
collect rents, and my real estate is for sale if I can get my price for it.
That's about all the time I give to it.

Q. Give the names of some of the families you say moved to
Matamoros.-A. Mr. Kowalski, our district clerk; Mr. Armstrong, a
naturalist; Mr. Garza, a clerk of Mr. Yturria's, who I think is a wit-
ness for this court, and also this family of young ladies across the
street.

Q. Is this Mr. Kowalski the same man who took all these affidavits
of these terrible soldiers--A. It was in Mr. Kowalski's office that
Mr. Purdy had his investigation.

Q. Didn't he take these affidavits though?--A. I don't know, sir.
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Q. Same man. Now, is this man Garza the sheriff of the place?-
A. No, sir; Mr. Garza is a clerk of Mr. Yturria's private bank, I think
treasurer.

Q. Do you know what kind of arms the police of Brownsville are
armed wiih -. A. As far as I know they have pistols.

Q. They have no rifles of any kind?-A. I have never seen them
use any.

SQ. go you know whether they have or not?-A. I don't know; no,
Sir.

Q. Do you know what the police of Matainoros are armed with?-
A. No, sir.

Q. You know where the "firing line" is in Brownsvillel--A. Are
you referring to the place where tley placed the guard after the 13thof AuguSOQ. Iam referring to what you people call the "firing line." A.

After the shooting up on the 13th?
Q. What do you people in Brownsville--what have you in Browns-

ville for a long time --called the "firing line?"-A. I don't know. I
have never heard that, to make it a subject of inquil myself.

Q. Is it or is it not a fact that firing is quite frequent at night in
Brownsville?-A. It is not a fact.

Q. You are positive about that?-A. Yes, sir.
Q. I will ask you a little more specifically: from April to July, 1906,

is it. not a fact that firing in the city of Brownsville was very frequent
at nightl-A. I don't remember. There was some firing there, I
think; I am not sure about the (late.

Q. Now that I fix the (late, you begin to remember. Now, isn't
it a fact, I repeat, that between the dates mentioned, firing in
Brownsville at night was a very frequent occurrenco?-A. No, sir.

REDIRECT EXAMINATION.

QUESTIONS BY TIlE JUDGE-ADVOCATE.

Q. You mentioned a short thne ago the name of one Mr. Wreford,
or rather it was mentioned; who is he?-A. Mr. Wreford is a commis-
sion man tlic-re, I think a broker and salesman; he represents houses
and sells goods for them.

Q. Does he hold any official position in the municipality ?-A. Not
that I know of; no, sir.

Q. Was lie qualified, on account of any official position, to represent
the town?-A. No, sir.

Q. If he protested against the stationing of colored troops in
Brownsville, was he acting as an ordinary individual, without
authority?--A. As far as I know, sir, he represented himself only.

RECROSS-EXAMINATION.

QUESTIONS BY THE ACCUSED.

Q. Who is Mr. Culberson-Mr. C. A. Culberson?-A. I don't
know. We have a Senator Culberson of the State of Texas.

0 q. Did he make any protest against the stationing of negro troops
in Brownsville ?-A. Not that I know of.

The court then took a recess until 11 o'clock a. i. at which hour
the members of the court, the accused, 1,iq counsels, the reporter, and
the judge-advocate resumed their seats.
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Mr. L. W. EVANS, a witness for the prosecution, was duly sworn
and testified as follows:

DIREOT EXAMINATION.

QUESTIONS BY THE JUDOE-ADVOCATE,

Q" Please ge your name and residonce.-A. Lon W. Evans,
Fort Worth, Tex.Q. Where were you living on the 13th and 14th of August, 1906-
A. Brownsville, Tex.

Q. What was your occupation at that time?-A. State quaran-
tine officer-that is, guard, under Doctor Florence and Doctor Taber.

Q. Will you please go to the map there and point out, as nearly as
you can, your residence on August 13 and 14, 1906?-A. It is not on
the map, Captain.

Q. Point out the approximate location. (Witness indicates on
Tell the court on what streets you live.-A. Corner Fifteenth

and Jefferson.
Q. And Jefferson is how far from Adams street; how many streets

away ?-A. Really I don't know, Captain.
Q. One block, two blocks, six blocksV-A. I really could not tell

you how far it is; I am not familiar with the streets there, only the
street I live on and Main street.

Q. How long had you lived in Brownsville on August 13?-A.
Ten months.

Q. And you are unable to find the location of your house on that
Ma ?-A. 'Yes: it is not on there.

How far was your residence from Fort Brown --A. Well, from
tf e post feice-was only a street ran between the post fence and my

ack yard.
Q. What street was this?-A. Well, it was-really I don't know

the name. I think they run by numbers; I think it was Sixteenth
street.

Q. Did you have occasion to visit Fort Brown about August 13,
1906--A. Yes, sir.

Q. With whom did you go?-A. Mayor of the city, Dr. Fred
Come, sir.

Q. What was the purpose of this visit?--A. I went down to the
city and seen several of my friends and they advised me to go to the
mayor in regard to an attack being made on my wife the night previ-
ous to this, the 12th, so I was advised to go to the mayor and get
him to go to the major, as I was not acquainted with the major, so
we did, at 5 o'clock in the evening of the 13th.

Q. State what occurred upon the occasion of this visit.-A. We
got in a hack and went to the post, and the major was not at his
quarters-was out taking his evening walk, and we overtaken
him. The mayor introduced me to the major, and I stated my case
to him. Told him-

Q. State just what you told Major Penrose and what he replied,
as well as you can remember.-A. I told him my wife had been
attacked by one of his men on the night before and that I did not
know what to do about it. I had come to see him and see if we
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could not find the guilty party and do something about it. Ile
said he was very sorry that such a thing as that would happen-
couldn't hardly believe it was one of his men did it, although he
would do everything in his power to find the guilty party.

Q. Major Penrose, as I understood you to say, expressed doubt
that one of his men had done it?--A. The major said that he couldn't
hardly believe one of his men did this crime, because he said: "The
negroes we have are picked negroes, and we don't allow any of that
sort of people to join the Army, and I hardly think it was one of
my men did it." I told him, Major, I was positive-that is, my
wife was positive-it was, or I never would have come to you. She was
real positive about it, and I was sure of the fact before I did come to
you.

Q. State in detail just what it was you reported to Major Pen-
rose.-A. I told him she had been attacked by-, this negro soldier on
the night of the 12th about 9 o'clock, and I had went to see the
mayor, and he come with me to you, and I would like for you to help
me or do something to get this guilty party. Major says, "We
will, Mr. Evans. If your wife at any time after she kind of comes
to herself, if it is in a day or two days or a week, and can remember
anything about him-how he was dressed or if there was any peculiar
tie or anything that she can identify him by-please let me know
and I will do everything in my power to hunt him down and punish
him; turn him over to the authorities, and after they are through
with him punish him myself."

Q. Was this Major Penrose the same as the accused--A. Yes;
this is the major; yes, sir. Major talked very nice to me, very nice,
and he told me he would do everything in his power. Then Mayor
Combe and the major stepped off a little piece from me and had a
little conversation. Of course what they said I don't know; it was out
of hearing distance. Talked the matter over.

Q. You say that the alleged assault was committed about 9 o'clock
on August what?-A. Twelfth.

Q. When did you first officially report this assault to anyone --A.
To the major?

Q. To anyone.-A. Early next morning, just as soon as I could 1,o
downtown. I could not leave my wife that night; she would not let
me leave her. Iwent to Doctor Florence next morning first, quick as I
could, 'and got him, and he went out to see my wrife, and then it was
all around town in a very little time-little while.

Q. To whom did you report ?-A. I reported it first to Doctor Flor-
ence and Mr. Creager and some other gentlemen standing on the
street-I can't recall now-and Mr. Creager says: "Now, Evans, just
keep cool; leave the matter with us; we will adjust that; I know the
major; I will go call on him in your behalf," and I think he did. This
was about 9 o'clock.

Q. Why was it that you yourself did not go to Major Penrose until
5 o'clock the next afternoon?-A. The mayor, I went to see him about
11 o'clock and asked him to go with me to fajor Penrose, and he says,
"I am very busy and can't go now, but I will go with you, Evans;
we have time to attend to this matter, and I am very busy with some

atients;" and so in the afternoon I went to the mayor again, and
e was still busy; he put me off again. Of course, they told me this:

"For you to go to the major it wouldn't do; you ought to have some
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official city official, to go with you; it would be better." The citi-
zens o Brownsville told me, "It will be better for you, because the
major will naturally give you more attention, probably if you have
some official with you." Therefore is the reason I Aidn't go by
myself. I wanted to, and was going to, but they advised me not to;
I didn't know what to do.

Q. Where were you on the night of August 13 19061--A. August
13? I was at home; after 9.301 had to meet the Matamoros train
to see that there was no strangers coming over from the interior
such as Vera Cruz and Progreso, two places. We were quarantined
against them. I went straight home.

Q. Did anyhig unusual occur upon this night? If so, state fully
all that you heard or saw.-A. Yes, sir; about-really I don't know
the exact time, but I Was awakened-shooting-and I thought it was
fire in the post.

Q. What made you think it was fire in the postl--A. Heard the
shooting down toward the post.

Q. What was the nature of this shooting ?--A. Well, I don't know
anything about the shooting-all I know I heard the shooting.

Q. That's what I am trying to get at. What did it sound like; was
it one shot or five thousand?--A. No, sir; no five thousand, but there
was several shots fired. There was some 10 or 15 shots fired at the
first; the first shots seemed like 10 or 15; of course a man waking up-
I really could not state exactly how many, but it seemed to me like a
second or two or probably longer than that before there was any more
shots, and therefore is the reason I thought it was fire; and I was the
only man in the house, and my wife and Mrs. Byrom and Mrs. McClain-
had half of my house rented to them-and they became frightened and
after the shooting continued, and we went over to Mrs. Egg ley's, aa old
lady and gentleman right across the street, lived there; there we
remained until after the shooting. I remained over there a couple of
hours; I could not get my wife and the ladies to go back to the house
before that, but we finally went back home.

Q. Did you see anyone outside of the persons you have just men-
tioned about the time of this firing? -A. I only saw one man.

Q. Describe this man, as nearly as you can, to the court.-A. He
was a man as tall as I am-

Q. Which is how tallt--A. Six foot, one. He was dressed in the
uniform-soldiers' clothes-coming down-he came the first time-
well, my wife saw him first and called my attention to it-she was
standing at my side; I was at the front gate of Mr. and Mrs. Eggley's,
and he come off of Thirteenth street down Jefferson street by this front
gate that I was standing, and as he got to the corner he went right in
the middle of the street and straight to the post fence. He was a
nigger, black, very dark. Carrying a gun in his left hand.

Q. At what gait was he moving -- A. He was going pretty pert.
Q. Running?-A. No, sir; he was not running, but-he was walking

very fast. Every once in a while kind of jumping along, you might
say he would run a little piece--jump, something like that-I don't
know-he was walking very fast.

Q. To the best of your recollection, how long was this after those
first shots you heard?-A. After the first shots-it must have been
at least thirty or thirty-five minutes; my best recollection.
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Q. Did you hear a bugle call I-A. Yes, sir; I heard the bugles; I
am not familiar with them; I don't know any-

Q. Do you remember whether or not these bugles sounded before
you saw this man or after--A. All of them sounded before. There
was nothing after this man passed; there was not a shot fired, or a
bugle, or nothing. I never heard a thing; it was all quiet; I never
heard another shot.

Q. Can you demoribe accurately the dress that this colored man
wore ?--A. He had, as I stated, I believe they term it a khaki uniform;
it was a light uniform. I don't think, I really don't know, whether
he had on leggings or boots or what; Y was looking at his main body
and his face.

Q. Did he have on a blouse or not ?-A. A coat, you meanI
Q. Yes; a coat.-A. Yes sir; he had on a coat.
Q. And you think he had a gun wi his hand -A. I know that he

had a gun m his hand. I could'have put my hand on him very easy,
I was that close to him.

Q. About how far away were you from him when you saw him
first--A. He passed within 3 feet of me. I wcs standing behind a
rosebush with my arms on the 2 by 4 of the fence pickets-picket
fence-and I am satisfied I could have touched him as he went by me
easily. He never did see me.9. Could this man have been a Mexican --A. No, sir, Captain; he
cou dn't have been a Mexican. I am positive he was a nero I was
there ten months, and I don't think, with the one exception, I never
saw a Mexican the whole time I was there, and I was in Mexico a good
deal-had business over there-that was as tall :s this man; never
at no time saw a Mexican thut was es tdll as he wits.

Q. Who were your immediate neighbors at that time?--A. Mrs.
Eggley-.Mr. and Mrs. Egley and their daughter-she was a school
teacher there in the public school. Mr. Dickoy, he was a reporter
for a daily paper there. Mr. Frazier, he was owner of the one laundry
we had there at that time-is yet, I believe. Mr. Garza, next door,
a Spaniard, he is one of the most prominent merchants there. The
balance is Mexicans. I didn't know them; didn't know their names;
didn't know anything about them.

Q. How many families resided in the same block in which your
house was on the' night of the 13th of Augst?-A. None at all.
The block-yes, sir; -think Mrs. Leahy's house occupies just half
of that block.
. Q. Mrs. Leahy's house was your residence at that time?-A. Yes

sir; there is an alley runs between me and Garza, and Garza and
the store were-that's a block, yes-so there's just Garza and his
store on the corner.

Q. After you reported the alleged assault upon your wife to Major
Penrose on the afternoon of the 13th, do you know what Major Pen-
rose did?-A. No, sir.

Q. When you left him, at what part of the reservation was he ?-A.
He was near the guardhouse, you call it, I believe, where the pris-
oners-he was something close to that place, I am not very sure;
I have never been in the post very much.

Q. Is that approximately the same place where you met him?-
A. Yes, sir; I met him there and left him there. He told me he
would step right over to this-I believe, guardhouse, if I am not
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mistaken, and give this order, no one should be allowed out of the
post. He says, "I will "-the mayor asked him to do this, as the
eeling-and he said, "I certainly will; I will go right there now and

Nsue an order that no one will be allowed out after 8 o'clock, and if
anyone is out I will bring them in."

OROSS-EXAMI.XATION.

. QUESTIONS BY THE ACCUSED.

Q. You have not testified before any of these-either before Mr.
Purdy or the committees of the citizens, have youl-A. Not one,
Colonel, no, sir.

Q. This is the first time you have given any evidence about this
at all ?-A. Yes sir.

Q. You are living where now, Mr. Evans 1-A. Fort Worth. Dal-
las is my home; I was raised up there.

Q. Now, what had you been doing the night of the 12th, Mr. Evans,
you yourself, up to 9.301-A. Yes, sir. I was on the Matamoros
train, my wife and I, coming out of the Republic. The time is differ-
ent front our time-forty-five minutes-the train comes in over there
8.40, I think it is. I came on in on this Matamoros train; got off and
came across to the ferry and I met Mr. Larry, and he was riding my
wife's pony, and as we came across he says, "Mrs. Evans, I know you
are tired ju.t get on the pony and ride down to the house and Lonand I will walk." She told him no she would walk along with me.
He said, "Now I know you are tired;" insisted on her getting on, and
so I helped her on. She got on the pony sideways and rode on up to
the house and got off and led the horse in, and this back step is where
she was attacked.

Q. You had not arrived at the house at that time?-A. No, sir; I
was ten minutes behind her, walking.

Q. So it occuied while you and this Mr. Larry were walking from*
the depot to this place?--A. Yes, sir; from the Governmbnt-from
the ferry.

Q. You really know nothing about this of your own knowledge?--
A.No sir.

Q. A1 you know is what your wife told you?-A. That's all.
Q. Tell this court, will you please, just who lived in that house with

you-in your own house. -A. Mr. and Mrs. Byrom and Mr. and Mrs.
fcClain; he's express messenger for the Brownsville road. Mr.

Byrom is artesian well and oil well contractor for a big syndicate in
Mexico City, out about 150 miles from Matamoros--could not keep
his wife out there; he left her with me and my wife.

Q. He was not living there with you at the timel--A. Just his
wife. He would come in about twice a month-always once a month-
to make up his pay roll; the money was placed in the bank in Browns-
ville to pay his men off.

Q. Any servants in the house?-A. At this time?
Q. Yes.-A. I believe there was. Mrs. Byrom had a servant.
Q. Do you know who he or she was-the servant wasi-A. She had

two servants at two different times, and one was a Mexican and the
other was a negro woman, but I don't know either of their names, and
I don't recall now which one she had at this time; I believe it was
the negro girl.
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Q. Do you know what her name was?-A. I have heard it lots of
times, but I can't call the name now.

Q. Was anybody else in the house, any children?--A. None at all;
no, sir.

Q. Did anybody, as far as you know, see this assault, besidesyour
wife?-A. I think not. Mr. McClain got to the door as quickly as
he possibly could when he heard my wife scream.

Q. He was the man who was in the bath?-A. He was in the
extreme back room taking a bath, the ladies was ifi the front room, a
bright light burning, all the doors was open but I had the house
screened myself, it was well screened and well latched.

Q. How many entrances to your place, Mr. Evans? I mean from the
street or alley?---A. There is two back doors, there's three back doors,
and two front doors, and one side door.

Q. From the street, I mean - was there any fence around the place?--
A. Oh, yes; a good fence, high fence.

Q.All around the place -A. All around the place, a good fence.
Q. The house didn't stand right on the street or alley at any point?-

A. No, sir; the back end of the house, the kitchen, back room, runs up
close to the fence.

Q. Is that the place where you were informed this assault took
place ?--A. It was at my back door, the furthest door from the alley.

Inside or outside of the fence, do you know--A. Inside of my
yard, inside; 20 or 30 feet from the fence.

Q. Right at the back fence, was it?--A. Yes, sir; right at the back
steps.

.. Was there anybody present when this was told to you by your
wife --A. Yes, sir.

Q. Who was present?-A. Mr. and Mrs. McClain and Mrs. Byrom.
They had taken her in the house, and when I came in she was lying in
MNrs. Byrom's bed-

Q. That's all hearsay. I don't want to know what they did; I
want to know 'ust who was present when your wife reported it to
you.-A. Just those three people.

Q. Nobody else that you can now recall--A. No, sir; there was
not an3 ne else in the house.

Q. Now, where were you all next dayl-A. I was in Brownsville
the next day.

Q. Did you go home for lunch --A. Yes, sir.
Q. How long did you stay there --A. I stayed at home about two

hours.
Q. For lunch, eh ?-A. Probably two hours and a half.
Q. Where was this doctor when you sent him out to see your

wifet- -A. In his office.
Q. Where is that place?-A. George Putagnet's drug store, on

Main street.
Q. Can you tell us about what time of dnv this was that you left

your home and went up and saw the doctor*---A. It was between 7
and 8 o'clock.

Q. That's by your own time, you meant-A. Yes sir.
Q. Then who was present when you saw him C--7. No one in the

office.
Q. Now, you spoke of speaking to Mr. Creager; where Was he?-
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A. Ile was at the Brownsville train, leaving Brownsville; it was my
duty to be there at all trains coming and departing.

Q. Leaving Brownsvillel-A. At 9.45 1 think was the time then.
I th:nk it has changed time since.

Q. Then you talked this over at the depot with him at 9.451-A.
Yes, sir.

Q. Where was this train leaving for?-A. At that time I think it
ran to-it goes to Corpus Christi, I know that far; but the road was
not yet completed that goes into Houston. I don't know just how
far up the train went at that time.

Q. Who was present at this conversation; do you recall?-A. No
one at all; him and I was sitting in the depot; there wasn't anyone in
hearing distance I don't think.

Q. He told you at that time that he knew Major Penrose, did he?-
A. Yes, sir.

Q. And that he would go up and see him about it I-A. Yes, sir.
Q. Now, you went up with Major Combe, as you say about 5

o'clock; can you recall all the conversation that occurred between
you and Major Penrose? Have you stated substantially all of it-
A. I think I have; yes, sir; I have.

Q. Did you recall Major Penrose asking you to describe the man
or what description you could give of the man-A. Yes, sir; I
believe I stated that.

Q. I don't recall it. What did you tell him was the description
you had of the man that was supposed to have done this-I mean
the man who is alleged to have assaulted your wife. What descrip-
tion did you give Major Penrose of him, do you remember?-A. Yes,
sir' I told him he was a tall, dark negro, dressed in full-dress uniform
of his solhlier's uniform. That's about all I believe I could tell.

Q. Do you remember what Major Penrose said in reply to that-
A.x es, sir; he says, "Can't your wife give me some idea about-
wa there any mark or any way in the world we could get at this
man?" and I says, "Major, I don't think she can."

Q. Do you remember the major saying anything to you in sub-
stance that he had a great many large, dark men and that it would
be difficult to identify him without any distinguishing marks-that
in substance?-A. Oh, yes; we talked that.

Q. Is that substantially what Major Penrose told you when you
described him as a dark, tall man?--A. He did. He told me, "We
have several of these; nearly all of our companies, our troops here, are
large, tall."

Q. And it was in that connection then that he told you that when
your wife could describe this man or give something if you would
let him know he would take it up and hap the civil.authorities punish
him and when they were through he would punish him himself 1-A.
Do all in his power he could for me.

9. Did you hear any of the conversation that passed between
Major Penrose and Major Combe when they walked off apart there--
A. No, sir.

9. Then the first thing you heard was when they came back and
Major Penrose said he would go and give that order now--A. Yes,
sir: he did.

. Now, is that all you can recall about that, that, when they came
bac Major Penrose said he would go and give that orderl-A. That's
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about all in regard to the case. Major, I believe, talked a little with
r e, but nothing about that.

Q. What was Major Penrose's manner, Mr. Evans, when you told
hilm about this thing?-A. He seemed to be very pleasant about it, and
hurt over the matter; he was very sorry.

Q. Expressed sincere regret ?-A. Expressed sincere regret.
Didhe indicate to you that lie knew of this before in any way?

That it had been reported to him before?-A. Yes, sir; I believe the
Major said-

Q. What did he say'i-A. Told me that he had heard of this.
Q. Are you sure about that, Mr. Evans?-A. I am not positive

about that, but I think the Major says: "Yes, I heard of it, Mr.
Evans; very sorry." I think that was the reply he made.

Q. Isn't it a fact the Major was pretty well surprised wheit you told
him about it, Mr. Evans e We are very anxious to get your best
recollection on that.-A. Yes; the Major was.

Q. Very much surprised ?-A. Very much surprised.
Q. Th r,, if the Major was surprised, aren't ou mistaken about

him saying he had heard of it before, because Ze could not be sur-
prised if he had heard it. could he?-A. I don't know whether I said
it before. The best of my knowledge, I thought that was what the
Major said to me. As I stated, I am not positive.

Q. Now, Mr. Evans, didn't you tell Major Penrose at that very
same conversation about the imen congregating around your house
and indulging in offensive language?-A. Yes, sir; I spoke to the
M ajor about it. '

Q. What did he sayabout that? Do you renieniber?-A. Yes,sir;
I told him about the boys on two or thre6 different occasions. I think
it must have been about pay day, or something. They was passing
and drinking a little. They always went down the back way, which
never did bother mo at all. But these negro boys come by the front
gate and used some pretty bad lan .uage, and 'Mrs. Byrom occupied
the front room, and my Aife and I lid not hear the first starter of it.
She called me (Mrs. Byrom), so my wife got to the door first, and I
went out and told themm" Boys," I says, "there's no need of any such
language as this. I know you have been better raised than this, and
please go ahead and don't use that around here-ladies here-a lady
in the front room sick." Mrs. Byrom was sick. Well, they abused me
pretty badly, but they went on dom the street. One of them, or one
or two-I remember one saying, "Oh, come on, Buck; on curse
the ladies that a wa-." Called his nrme Buck.

Q. What did Major Penrose say to you when you reported that to
him?-A. I told him that, in regard to this, and he said-I says
"I was thinking of coming to you about it, Major, but I cou ldnt; I
was called out of town, and wl;ile I am here I will explain it to you,"
and so I did, and I said. "I will be compelled to move; I can't stay
there if that keeps up." "Well, Mr. Evans," he said, ';you won t
have to move; I will see that you don't. You can remain where you
are, and I will see that you are protected if I have to put a guard there
around your house." 'That's what he told me; but I moved next
morning.

Q. You did move next morning?-A. Yes, sir; moved the next
day or the day after--anyhow I moved in the next day or so-moved
away. I know I was paying rent on two places.
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Q. In so far as that part is concerned, he said he could handle it
and would see that you were not further annoyed if he had to put atlardl there?-A. That's what he told me, and I thanked him and we
parted.

Q. Oh, coming back to that interview, where you and Major Pen-
rose and Major Combe were together, you have said that Maor
Penrose expressed surprise when you reported this thing to him; did
he say anything to you at this time; ask you why you had not reported
this to him beforet-A. Yes, sir.

Q. You remember distinctly of his having asked you why you
hadn't reported this before; tell us what he said.-A. ie said, "TMr.
Evans, I am very sorry, indeed, that you didn't come to me imme-
diately when this happened." Said I, "Major, I couldn't leave my
wife then; she never come to for some minutes, and after she. did she
wouldn't let me leave her; really, I didn't know who to come to; I
didn't know you, I am not familiar with the officers-soldiers; I was
never with them, and know nothing about them until I went there;
didn't know anything about them at all, and I didn't know what to
do."

Q. Do you remember whether you told him anything at that time
about waiting to get an official of the city, Major Combe, to come with
you? Do you remember whether you said anything about it at that
time or not?-A. Yes, sir; I told him, and I says-after I waited until
morning, couldn't leave my wife before that-I says, as I stated before,
I was advised by the citizens to get some official to come before you,
thinking it would be better; have more presti e.

Q. Now, you have given substantially all of this conversation, as
near as you can recall it. Did you hear Major Combe telling Major
Penrose anything about the conditions downtown ?-A. Did I hear
Major Combe-

Q. Telling Major Penrose about the conditions downtown V-A.
Yes, sir; he did. He told him that the feeling was a little high in
regard to this, and "Major, I wish you would take steps to hold the
men in check for a few days until it kind of quiets down." The major
said he would.

Q. And then the major said he would go off and give the order
right away?--A. Major said he would do everything i his power to
assist us in any way, and assured me if I needed him at any time, or
could at any time identify this party, to let him know. Was very
sorry that.I could not come immediately after this happened and
report to him so he could make some call; I believe call them together,
I think is the way he put it to me. If he could have called then
together right then and there, he could have seen who was out.

Q. Didn he express to you by words and actions that this was
the first time he had heard itl-A. The first time he had heard of
my wife being attackedI Well, really, I don't know; he might have
done it. I can't recall now whether the major did or not.

Q. Did lie express to you that if he had known it sooner he might
have had a better chance to identify this man ?--A. Oh, yes; he told
me, "Had you come to me immediately after this thing happened,
the chances are we would have the man right now, because I can
call my men together immediately and tell just who's out." He
explained that to me. I didn't know it before. I didn't know the
major, though; didn't know he was in command, I believe. I didn't
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know who to go to. I appealed to the city authorities, but I didn't
get any satisfaction.

Q. Do you know anything about the whereabouts of these other
people that lived in your house at that time, now?--A. Mr. and
Mrs. Byrom are in Mexico somewhere I don't know; that is they
was the last I heard of them. Mr. and Mrs. McClain, I don't know.
He told me he was going to be removed to Houston. I don't know
whether he did or not.

A You don't know of your own knowledge anything about themt--
A.No, sir; I do not.

Q. Now, we would like to go into this shooting a little bit with you,
Mr. Evans. You say the first shooting that wakened you up was
some 10 or 15 shots?-A. It sounded to me, you kmow-a man wak-
ing up-we don't know; I can't tell.

Q. But that's your impression now?-A. Yes, sir; that's my
impression. It sounded to me like it must have been-it might not
have been so many; I don't think there was over that.

Q. Then it was only a few seconds until you heard some more
shots?-A. Yes, sir.

Q. Now, how long after that until you heard the bugle call, or
before thatt--A. It seemed to me like they was calling all the time.
There was one way down in the post sounded like a distressing signal-
I am not familiar with those things.

Q. You know the sound of a bugle don't you ?-A. Yes.
Q. What's your best recollection of the timge that elapsed from your

hearing the first shots until you heard these bugle calls?--A. Right
immediately afterwards.

Q. Right immediately after these 10 or 15 shots?-A. There was
this call; yes, sir.

Q. Was that repeated by a number of bugles would you sayt-A.
Yes, sir, it was; there was several bugle calls. Bugles blowing, I don't
know what for-nothing about it.

Q. We don't expect you to have expert knowledge of that, but we
want the time as near as you can recall it. How long did these
keep up, would you say?-A. Really, I don't know.

. But there.were a number of them?-A. Yes, sir; while the
shooting was going on.

Q. Could you hear what was going on in the post, aside from the
bugle calls?--:A. No, sir.

Q. Now, you went across then; how long after those first shots
was it before you went across to this other house-what's the name,
Mir. and Mrs. Eggley?-A. Air. and Mrs. Eggley.

Q. How long after these first shots until you went over there?-
A. Just as quick as we could dress and go over.

Q. And you went over there and went into the house right away?--
A.Yes, sir.

Q. Give us your best judgment as to how long that would take
you to go from there-that is, to dress and go over there ?-A. There
was not much dressing done.

Q. I know, but what I want to get at is the time.--A. It was a
very short tine; I don't know how long it was, but there was not
very much shooting after we got over there, I know that. The
shooting soon ceased after I got the ladies into Mrs. Eggley's and
placed them.

882 [ FF.s. 18,1907.



AFFRAY AT BROWNSVILLE, TEXAS8

Q. How long was it after you got over there until you went out
in the yard, 11r. Evans?-A. Well I never did go in the house.
I went up on the front gallery-well, I did step inside the door and
see tl.3 ladies in. Miss Eggley, she taken them in her room; she was
already up and standing at the fence and hollered at us after we got
out.

Q. Your houses face each other, do they?-A. Well, no, sir; my
house faces Fifteenth and her's faces Jefferson, running north and
south.

Q. She, then, is right across the street from this brush factory-
isn't it on the corner- there of Jefferson and Fifteenth?--A. There's
no factory.

Q. Garza's store, I mean.-A. Oh, Garza's store; well, her back
yard would be in front, of his; yes, sir.

Q. I want to get at now, as near as I can, about how (ar you had
to go.-A. Just across the street.

Q. What street?-A. Fifteenth.
Q. Did that take you into their back yard or front yard?--A. We

went around into their front gate.
Q. I wish you would show us on the map, if you can, how that i.

You can take any. block and show us, don t you know; it makes no
difference.

(Witness steps to map.)
Q. Where would it be on the map; would it be on this corner here?

What's on the west side of you?-A. A little bit of a store on the
corner, an old gentleman and'his son from New York is nning; not
what we call a paint shop, but remodeling furniture. (Witness here
indicates that he lives on Fifteenth street, house facing that street,
and that on the eorner of Fifteenth and Jefferson, on the west comer,
is an old furniture store, and east of that his own residence.)

Q. Now, then, do I understand that you came out of your house
and around on Jefferson street entrance to Mrs. Eggley's?--A. Yes
sir; we came out the front door, right across Fifteenth street, and
right around here, an I went in to the front gate.
The court then too a recess until 2 o'clock p. m., at which hour

the members of the court, the judge-advocate, the accused, his counsel,
and reporter resumed their F .ats.

CROSS-EXAMUNATIO.N of the witness, L. W. EVANS, continued, after

the witness had been reminded that lie was still under oath.

QUlESTION8 BY COV.S8EL FOR TilE ACCUSED.

Q. Mr. Evans, for just one moment we will go back to the inter-
view that you had with Major Penrose when you were in company
with Major Combe-we* out to tell him about tile trouble about your
wife. I want to ask you one question: When Major Penrose asked
you why you hadn't reported this before did Major Combe, the mayor
say anything?-A. Yes, sir. The mayor spoke up in my behalf, and
says, 'Major, I really am to blame, I guess," or "Will bear the
blame for not coming down here sooner," or something to that effect.
He says: "I was busy in the forenoon and after lunch I was also very
busy; he came into my office and some gentlemen friends-some
citizens-were in there, and I told him I would get off as quick as I
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possibly could and would be glad to go with him, and therefore I
was detained."
AQ That is substantially what Major Combe said at that time?--

A* Yes, sir.
Q. Now, then, we will go back where we left off this morning. You

had then gone over to this neighbor's house, Mrs. Ecglev's. How
long did you remain out there in the front yard, Mr. Evans; do you
remember?-A. Well, in the yard, I suppose that I remained about
twenty or twenty-five minutes on the gallery; I sit down afterwards.
Q. Well, I mean right in the yard ?-A. I es, sir.
Q. That was behind the rose bush, as you described this morming?--

A. Yes, sir; I don't know just how long it was; it might have Seen
longer.

Q. How long had you been there when this man you identified as a
negro, with a gun came up?-A. I hadn't been there but just a few
minutes; I don't know how long.
Q. How long was that, would you say, from the time you first got

up--I think you said-I have got a nemorandum-you said thirty or
thirty-five minutes. in your direct examination; you said it must
have been thirty or thirty-five minutes. As I understood, it was
thirty or thirty-five minutes from the time the shooting first began-
A. es, sir; I don't think it was any longer than that.

Q. Iow long since the shooting had stopped when you saw him go
by there?-A. Well, I don't remember about how long it was, but it
was a very short time.

Q. A short time after the shooting started?-A. Yes, sir; five or
six minutes, probably, I think he came running by.

Q. Now, Mr. Evans is there a light on Jeferson street corner-
corner of Jefrerson and Fifteenth, where you are?-A. Yes, sir.

Q. Was it on the corner in which Mrs. Eggley lives, or on what
cornerl-A. The light is on the opposite corner.

Q. Diagonally opposite, or across Fifteenth street side ?-A. Right
diagonally across the street from Mrs Eggley's.

Diagonally across?-A. Yes, sir.
Q. There was a light also on Jefferson and Fourteenth street

corner?-A. Jefferson and Fourteenth; yes, sir; there is a light on
Fourteenth and also on Thirteenth.
J Now, you said you saw this man coming-he was coming down

person, as I understood you this morninglz-A. Yes, sir.
Q. That is, from town--A. Yes, sir; and he turned off Thirteenth

around the corner.
Q. Did you see him yourself when he turned off Thirteenth; those

two blocks away, you know?-A. That is two blocks away, just as he
was crossing the street, and he was about middle ways oi the street
when I saw him.

Q. Tell the court what street you meant-A. Jefferson street; my
w if saw him right on the corner.

Q. When did you see him with respect to Fifteenth street; how far
was he from Fifteenth street when you first saw him ?--A. He was two
blocks.

Q. And did 1 come at this gait that you describe-making fast and
sort of jumping leaps?-A. Yes sir; he did.

Q. Nobody else with him--. i4ot a soul; just he alone.
Q. Will you tell the court about how long this was after you heard
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the bugle call'? We want to get it fixed with reference to that.-A.
How long after the bugle call that I saw this negro?

Q. Yes. You stated you heard the bugle calls almost immediately
after the first shots that aroused you -A. Yes, sir; it seemed like
they all had ceased. If there was any calls I never heard them.

Q. If it was thirty to thirty-five minutes from the time the shots
first went and the bugle call went right after it, it was more than
thirty minutes when you saw this man coming back, wasn't it?-A.
Oh, yes.

Q. About how long would you say after the bugle calls was it until
you saw this man?-A. I don't know how Iong it was, but it was
probably some five or six or seven minutes, because the shooting
had ceased, and I hadnt heard aniy bugle calls after the shooting.

(The reporter read the last answer at request of counsel.)
Q. Where was he when you first noted he had a gun in his hands?-

A. Ie was right opposite me.
Q. You didn't detect that until he came right up to you?-A. No,

sir lie was coming right (lown by the side of the fence, and the run
in huis hand was next the fence, carrying it lown by this side. He had
the gun about middle-ways like, behind the hammer.

Q. Describe that night.-A. It wasn't pitch dark. It was a star-
light night.

Q. There was no moon?-A. No, sir; no moon.

REDIRECT EXAMINATION,

QUESTIONS BY THE JUDGE ADVOCATE.

Q. When you returned to your house, approximately about 9
0 clock on the night of the 12th of August, and saw your wife, did
slp exhibit any marks of physical violence?-A. Yes, sir; and has
until this (lay.

Q. Describe them to the court, please.-A. The hair of her head,
right around the ear-well, it is not down close to the ear, but just a
little above there-you can see it is a little bald place there where
he pulled her hair partly out, and it is ragged there. The hair is
growing out. It is 3 or 4 inches long now.

Q.You made mention of the phrase. "full-dress uniform" this
morning in connection with the man who committed this assault.
What do you mean by "full-dress uniform? "-A. Well, you wouldn't
call it full dress, I don't suppose, but it was the regular form of
uniform that they wear on the streets.

Q. And by full dress you simply mean complete uniform.1-A.
Complete uniform; yes, sir. Not full dress; I don't mean that.

Q. There seems to be a slight conflict in your testimony. You
say at one point that Major Penrose evinced some surprise when you
reported this alleged assault, but have you not a recollection of
Major Penrose saying that he had heard of this before--A. Well,
it is hard to remember all these little things.

Q. But is there not now an impression in your mind that he did say
that he had heard of this before?-A. I have been under the impres-
sion that. the major spoke something of it, but just what I don't
remember now, but I was under the impression that he said some-
thing to me in regard to that, as he had heard it in some way, prob-
ably not reported to him officially by the Brownsville people. I was
under the impression, as I stated; I am not positive.
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Q. But you carried away from the reservation an impression that
Major Pemlrose had heard of this before you told him?--A. As I
stated, I was under the impression, thinking all the time that he said
something to me in that respect, but just what it was I don't remember.
I went right straight to the point with the major.

Q. Now, you stated that you met Mr. Creager at the station just
prior to the departure of the train for Corpus Christi that morning?-
A. Yes, sir.

Q. Did Mr. Creager leave on this train?-A. No, sir; Mr. Creager
went back up town with me and some other gentlemen, all of us
walking together.

Q. I (Ion t want hearsay.. I want to know if you know Mr. Creager
was down there ?-A. Yes, sir. It- is a new road; there are only two
trains a day, one going out in the morning and one coming in in the
evening at 5.30, and it is customary that everybody there goes to the
train to see who leaves, and in the evening everybody is there to see
it come in; it seems to be new to them. 6

Q. As I understand you, then, Mr. Creager followed out the bent of
his natural curiosity of wanting to see the train come in or go out?-
A. Nearly all the business people in that town they mailed their let-
ters on the train and go down to see who leaves.

Q. Where did you part with Mr. Creager upon that morning -
A. Right at the corner of Elizabeth and the street coming up from
the depot. I don't know the name of it. The bank is right on the
corner; it is the main business part of town.

Q. Please tell the court what Mr. Creager then (lid, if you know.-
A. No, sir; I do not. I think he went to his office. He assured me
he would attend to that for me and made an appointment with me,
but some way, ani( just how I don't know we got separated, and I
never did meet him. Therefore I went on hiome.

Q. Was Mr. Tate at the train that morning?-A. I believe he was;
yes sir.

f tMr. Tate has u train habit, has he?-A. Exactly like the balanceof them.
RP.CROMR-EXAMiNATION.

BY ASSOCIATE COUNSEL FOR THE ACCUSED.

Q. Mr. Evans, from whom did you first hear of this alleged assault
upon your wife?-A. Whom did I first relate it toI

_Q. Prom whom did you first hear of this alleged assault on your
wife ?-A. When I got home as I stated; I was about ten minutes
behind her-I was afoot and she was on horseback-and I started
into my front gate and I met, just inside my gate, a policeman--a
Mexican policeman-and he started to tell me something about it,
and they hollered for me to come in the room and I went in the room
and my wife was laying on the bed unconscious. Mrs. Byrom told
me, as near as she could, all about it.

Q. Did you have any conversation with your wife just shortly
after you got in the house?-A. Yes, sir; I did. First, my six-
shooter was laying on my desk in my room; I grabbed it and ran out
in the back yard and began a thorough search all around and in my
barn to see if I could see, find or hear anything; I afterwards asked
the policeman to go with me, but he didn t go.

Q. Just relate as definitely as you can this conversation that took
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place with your wife-the first conversation you had about this
watter?-A. I asked her if she could describe him, and then and
there at first she couldn't say much; she was crying and taking on
and she couldn't say much, and was very much excited. After she
did come to, and I hadn't bothered her very much all she could say
was that he was a tall negro dressed in soldier clothes.

Q. lVas anybody present at this conversation?-A. Mrs. Byrom
and Mrs. McClain and Mr. McClain.

Q. Did you express any doubt of this story as told you by your
wife?-A. No, sir.

Q. Did you advise her as to any probable cause of it having
occurred --A. No, indeed; I never. There was no cause whatever.
I never thought of such a thing.

Q. Did you tell her her hair might have got caught in a mesquite
bushl?-A. No, sir.

Q. When did you make this first examination of the injury that
your wife is said to have received ?-A. She complained of her head
outing her and says "He ot me by the hair.' 11er hair was all

down. He also got her in the top of her head. She thinks he was
grabbing for her throat.

COUNSEL FOR THE ACCUSED. We don't want what she thinks.
Q. Did your wife go about attending to her household duties the

next day the same as usual?-A. No, sir. Yes, sir; I believe she got
my supper.

Qid you make any visits around town the following day to
attempt to find a house in which to move?-A. Yes, sir.

Q. Did you spend the principal part of your day in doing that?-
A. What time I could be away from her, I looked for a place to move.

Q. Did you find it?-A. I believe I found it that. day. If I didn't,
I did the next day. Mr. Goldhammer said, "I have a house that isn't
finished. I am building three, and one of them is very near con-
pleted, but if you like you are perfectly welcome to move into it,"
and I thanked him, and I moved the next day, and it was a month
afterwards when (hey finished it.

Q. Isn't it a fact that you did move into another house on the 14th
day of August?-A. Really, I don't know whether it was the 14th or
the mornifig of the 15th. I believe it was the morning of the 15th.

Q. Your wife assisted in this moving, didn't she?--A. No, sir;
she just simply overseed this movig.

Q. When you had a conversation with Mr. Creager, about 9.45 on
the morning of the 14th of August, did he not tell you he personally
knew Major Penrose and would be able to speak for you with the
Major if he went up with you ?-A. I believe that Mr. Creamer did
tel me-he said, "I have had the pleasure of meeting the Major and
I will go and see him in your behalf." I believe he did tell me that.

QUESTIONS BY COUNSEL FOR THE ACCUSED.

Q. The injuries that you have described are the only injuries
apparent on your wife's person? That is, pulling out this hairt-A.
Yes, sir; her shoulder and head.

Q. Did you personally examine them and see them ?-A. Oh, yes.
Q. Tell the court what they werel-A. Nothing more than he

pulled the hair out of her head-a hand full of hair.
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Q. You said something about her shoulder?--A. It seems her
right shoulder had been hurt.

Q. Did you examine that?--A. Yes, sir; but there were no bruises
on that.

Q. There were no bruises on her body at alli-A. No, sir.
.Tieonly real injury was the local one on the side of her head I-

A, . es, Sir.

Q. On which side was thatl-A. On the right side.
Q. There was no injury on the other side?-A. No, sir. The horse

jerked Ler loose-become frightened, and she still had hold the reins
of the horse.

Q. She still had hold the reins of tho horse?-A. Yes, sir.
Q. Wasn't the horse inside the yard, toot-A. Ohl, yes, sir. She

led the horse right uI) with her. She wais in the labit of pulling the
saddle off' her pony and leaving it there, ind I would come along and
attend to the 1orse and lput the saddle away myself.

Q. Site didn't t saddle her horse that nightf?-A. No, sir
QUESTIONS BY ASSOCIATE COUNSEl, FOR TIlE ACCUSED.

Q. Did you see any l)eOl)le sitting around on the porches of the
houses near your houtse that simne night when you came int-A.
No, sir; I don't believe I did. I reidly don't know; I never paid any
attention; there might have been.j. Was the situation such that anyone Iiviug on Fifteenth street
within a block from her would have lieard this disturbanco?--A. Yes,
sir; there was a good deal of excitentemt around there.

Q. Anybody having there, sitting on the porch, would have heard
it?-A. I-e iever did see anything; all there was my wife screamed.

Q. He would have leard that outcry?-A. There was nothing
but the vacant posts back of me; she wa& in the back-my back doorstepate. But anyone within a block of that location?--A. Really, I
couldn't say. I wasn't there. 1 don't know how loud she hollered or
anything about it.

RE)IRECT EXAMINATION.

BY TIlE JUDGE-ADVOCATE,

Q. Was there any excitement outside your house at the time you
arrived at it that night t-A. Yes, sir; there was right smart excite-
nent. The policenien were there and one of them, as I stated, inside
of my yard, and I asked hin what was the trouble and they heard
my voice and hollered for me to come inside the house as quick as
I could.

QUESTIONS BY THE COURT.

Q. Why did you move out of your house and where did you move
tot:-A. Mv wile-she just refused to live there any longer, and I
couldn't blame her, and I didn't want her to. The abuse that we
had stood for before and this coming on top of it was a little more
than I could stand, and I moved to-I don't know the name of the
street now. I can't think of it. It is the first street west of the
main street, about 12 or 15 blocks north of the main business part
of town.
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Q. What date was it when the soldiers were swearing in front of
).your house and one of them said "Go on, Buckl"-A. The 11th of
August.

Q. Speaking of the assault on your wife, you sat, it was all around
town in a little time. How do you know it was all around town?-
A. Well, when I got downtown the next morning there were several
asked mea about it. Anyhow, the first few p~eo pie I met-I don't
know who they were-asked me, and I told them I was in a hurry, I
would see them later; they aske(I me if it was a fact and I tohl them
it, was. ''he police I guess-I don't know his name Mr. Combe's
prescription clerk-lived on one corner and he knew all about it, and
he opens up at half past 5, I believe, in the morning.

Q. What hour did ybu go downtown next morning?-A. I don't
know; between 7 and 8 o'clock.

Q. You have said there was a light inside your house on that night-
could it be seen from the place your wife was attacked ?-A. Yes
sir; the doors were open, as I stated, and I had the house screened
myself, and you could see clear through the house.

Q. Was there anyIbody in the house at that time?-A. Was there
anyone in the house tt the time of my wife being attacked?

The judge-advocate:
I will read that again: "Was there anybody in the house at that timne?" The

tinm! referred to when your wife was attacked, says the court.
A. McClain was in the back roam taking a badli: Mrs. l;'roimi and

Mrs. McClain were sitting in the front room talking, witlh a bright
liht burning.

(The witness was then excused.)
The judge-advocate:

I would like the indulgence of the court for a brief recess. I have sent for the next
wi'n em and he ha not arrived, but will be here in a very few minutes.

The court then took a recess until 2.55 p. m., at which hour the
members of the court, the judge-advocate, the accused, his counsel,
and the reporter resumed their seats.

A. LITTLEFIELD, a witness for the prosecution, was duly sworn and
testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDOE-ADVOCATE,

Q. Now, I will caution you in answering my questions to answer
them direct to the court.--"A. Yes, sir.

Q. Please rive your name, vour residence, and your occupation.-
A. Alnas Littlefield; I live in Brownsville, and'am deputy sheriff
of Brpwnsville, Cameron County.

Q. How long have you beeil living in Brownsville?--A. I have
lived there near on to two years.

Q. What position did yu hold on August 13, 1906?-A. I was
under the chief of police-that is, sometimes I was working with him
and sometimes I wasn't. I held no regular position then at all.

Q. But you were under the chief of police on August 13, 1906 as I
understand you to say ?-A. No, sir; I can't, say tat I was exactly
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under him that day. I had helped him and would help him when he
needed my assistance, and when he didn't I wouldn't.

Q. Where were you on the night of August 13, 1906-A. I was in
Brownsville.

In the neighborhood of the hour of midnight, where were you I-
had went to my place of residence about 11.30 and laid down

and went to sleep.
Q. Where is your place of residence--A. Rio Grande Hotel.
Q. Did anything unusual occur upon this night of August 13, 1900;

if so, please state fully to the court what you heard and saw?--A.
Well, I was awakened about 12 o'clock by some shots-one or two,
probably-and I got up and put on as little clothes as I could get out
in town with, and while I was dressing I heard several more, and while
I was going downtown there must have been something like a hun-
dred, or probably more than a hundred, shots, and I run down to the
alley between Elizabeth and-

Q. Just' one moment. Will you go to the map and point out as
you testify where you were at various times that night?-A. (Wit-
ness goes to map.) Well, I come down from up here-

Q. Name the streets, please.-A. I was on Jefferson street, right
about here (indicating).

Q. Jefferson, between what streets?-A. I was between Twelfth
and Eleventh, and I went down Eleventh street and got in this alley;
here it is.

Q. What alley ?-A. The alley between Elizabeth and Washington,
and I come down this alley to somewhere to in here (indicating)-

Q. That is about midway between Twelfth and Thirteenth, or
between Eleventh and Twelfth. You are pointing between Twelfth
and Thirteenth?--A. Yes, sir. When I was in here somewhere
between Eleventh and Twelfth, in the alley, I seen a shot; there was
one shot I could see the blaze, and I heard several more in here.

Q. Where is that?-A. Between Twelfth and Thirteenth in the
same alley. And I was about midway of this same alley in the next
block between Eleventh and Twelfth.

Q. You pointed then to about where you saw this shot. What is
that building? Has it got any number on it in that mapt-A. Build-
ing No. 3.

Q. What is that building?--A. That is the Ruby Saloon. Well
when I seen that shot there I stopped; I was about the middle of
this block in the alley between Eleventh and Twelfth and when I
seen this shot here I stopped and I stood there I reckon maybe a
minute, and when the shot was fired I could see the bunch of men
standing there and I seen them further up.

Q. Did they approach you?--A. They came toward me a little
piece. I didn't know they were moving until I seen them here;
that was probably about 20 feet back froni the mouth of the alley
of Twelfth street.

Q. What were they doing then ?-A. They ran on there and stopped
and stood there maybe not half a minute and then they turned back
and when they started back this way I followed them back down
this way and they come along here (indicating) and when I wad
about here, back of this Ruby Saloon, why, they come out the mouth
of this alley here. • We were both running right against the side of
this fence.
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Q. On the left-hand side of the alleyl-A. Yes, sir; when they
went out the mouth of the alley here (indicating).

Q. On what street?-A. Thirteenth street. All of them come
right around this way and turned when I got about to this place here
(indicating).

Q. A little beyond the Ruby Sa!oont--A. Yes, sir; probably a
couple of doors, I heard some shooting back over here.

Q. Where is that?-A. On Washington street, somewhere along
about there. I stopped there and stood there until they got there
(indicating).

Q. How long did that shooting on Washington continue ?-A. That
didn't last very long.

Q. How long a time elapsed when you lost sight of these men com-
ig out of the alley until you heard these shots on Washington street?

A. I had run maybe 20 or 30 steps.
Q. A very brief moment-A. You might say half a minute or

something like that. When the firing stopped over here on Washing-
ton street I run to this corner.

Q. Comer of what ?-A. Corner of Thirteenth.
. For convenience we have decided to call that Cowen alley.-

.When I got to that corner and I seen these people coming right
along there.

Q. Where is that?-A. On Washington and Thirteenth. They
were running diagonally across Washington and Thirteenth streets.

Q. Before you go any further, are you familiar with the position of
that street light on the corner?-A . Yes, sir.

Q. Is it correctly marked on that map -A. No, sir; that street
light is right there in that corner.

Q. It would then be directly across Thirteenth street toward the
p ost on the same street. It ig now marked on the right-hand side of

ashington?--A. That is on the right-hand side of Washington and
on the wrong side of Thirteenth; it ought to be right there (indicating).

Q. Will you continue, please?-A. When [got here just as I
came to the corner I looked around here; I ran around, and they
were going right across here; they went right over toward this
corner.

Q. Corner of what?--A. Comer of Washington and Thirteenth.
Q. And when they got further?-A. They were out of my sight,

and I come on up here and turned around and went right up here to
Mr. Tate's house, and got in the house there where he lived; it is
either one of the two of these houses-that one there, I believe.

Q. That is next door to the house marked what number?-A. Next
door to the house marked 6;" next door to Mr. Starck's. That
is about all I seen of them. I got in there and waited some little
time-probably ten minutes; I wasn't sure just what time I stopped
there; tut when I went out I went out here and went up to the cor-
ner of Washington and Twelfth streets and there was a squad of sol-
diers coming there; I met a bunch of soldiers on the corner of Wash-
ington and Tjwelfth.

Q. What did you do then?-A. I turned and went back into
Tate's house.

Q. What did you do that for?-A. They hollered at me to stop,
and they threw their guns over toward me, and I jumped the fence,
right along in here somewhere, and there is a little low stone wall,
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probably 18 or 20 inches high, there, and I jumped over the fence,
and there is another fence there, and I went around on back into Mr.
Tate's house.
Q. What was your object in getting back into Mr. Tate's house?--

A. Xy opinion was that they were coming down there to shoot up
his house, and I went back there and then I wanted to get away
from them.

Q. Did you go back there to protect Mr. Tate, or him to protect
you?--A. That was my intention when I got back there. My inten-
tion was to protect myself.

Q. I am going to take you back to Cowen alley and Thirteenthstreet. You say as you came out of the mouth of the aley you sawv
some men going across the street at Thirteenth and Waslngton; did
any of then look back at you ?-A. Yes, sir; one looked bac.

Q. Describe his appearance, as near as you canL-A. He was a tall,
slender mian, and he was a very black man.

Q. Do you mnean by that he was a negro ?-A. I would mean he was
a negro.

Q. Or a dark-skinned white man?-A. I would mean he was a
negro.

Q. Was there anything about the appearance of the other men that
attracted your attention?-A. No, sir; nothing more than-

Q. Their dress or anything else?-A. They were in soldiers' uni-
forms and had their guns.

Q. What kind of uniforins?-A. They wore a khaki uniform.
Tiat is, the pants; and some of them had a coat and sonie in their
shIrt sleeves.

Q. Are you fairly familiar with the policemen of Brownsville?-A.
Yes, sir.

Q. Any of these people that you have described, could they have
been some of the Brownsville police?-A. No, sir.

Q. Why not?-A. Well, because I know them-am personally
acquainted with every one of them.

Q. Are you persimallv acquainted with every man on the police
force down there?-A. Yes, sir. If I don't know the men's names,
I know the men. I have been right there with them every day for
chkse onto a couple of years.

Q. Compare the size of the men you saw with the size of the Browns-
villo police.-A. There is a whole'lot of difference in them.

Q. In what way?-A. The Brownsville police as a general rule-there ain't but one or two that ain't, very.big chanky, fat fellows.
Q. How about their height?-A. The plice-I can't tell you

exactly their height. They are about my height and some of them
larger-some of them great, big ones.

Q. Most of them corpulent-nmost of then are rather rotund, or
rather fat?-A. Yes, sir; most of then fat.

Q. And these pegplo you saw coning up that street or alley, they
were not fat?-A. No, sir; they wasn't none of them as fat as then
policemen.

Q. At what gait were these people that you have described as sol-
diers going? Were they walking or runninj?-A. They were running.

Q.-In what manner were they holding those weapons in ther
hands?--A. They were holding thfiem down in their hands that way,
with the muzzle of the guns pointing down. They were stooping
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down that way (indicates by stooping), running with the gun grasped
about midway, with the muzzle pointing toward the ground.

Q. Do you suppose these men could have been Mexicans mas-
querading as soldiers?-A. They didn't look like it to me.

(The witness takes ds seat.)
Q. Now, about what time did all this happen to the best of your

recollection--A. About 12 o'clock. I never looked to see what time
it was when it happened.

Q. About how many shots do you thinkwas fired into the Ruby
Saloon?-A. I couldn't tell you exactly; there might have been 3,
or there might have been 5 or 6 or 7.

Q. There was more than one?-A. I seen the flash of one gun very
distinctly.

Q. Did you glance into the Ruby Saloon when you were progressing
up the alley with your shoulder to the wall?-A. No, sir; I waslooking kind of in front of me.O.kDid you ever testify before the grand jury about this affair?-
A.ANo, sir.

Q. Before the Citizens' Committee ?-A. No, sir.
Q. Or before the so-called Purdy investigating committee?-A. No,

sir; I can't say that I did. I never seen Mr. Purdy. I talked with
Mr. Creager some about this business after Mr. Purdy had left.

Q. That was after he had left?--A. Yes, sir; that was after Mr.
Purdy was gone.

Q. Are you fairly familiar with firearms?-.A. I suppose so.
Q. Are you fairly familiar with the sounds of various firearms? I

mean by that whether shotguns, revolvers, or cannons?--A. Yes, sir.
Q. What did these first shots sound like they had come from-A. They sounded like they had come from a hiih-powered gun.
(The reporter read the last question and answer at request of coun-

sel for the accused.)
Q. To the best of your recollection, how long a time did all this

firing continue until you saw these men passing the light at the comer
of Washington and Thirteenth streets?-A. Well, I couldn't tell you
just exactly; it might have been maybe eight or nine minutes; some-
wh1ere along about that. I wasn't paying a great deal of attention to
the time.

Q. Did you hear any bugle calls that night ?-A. Yes, sir.
Q. Had'the bugle calls sounded before you saw these men passing

the corner of Thirteenth and Washington, or did it sound after they
had passed ?-A. There was one soundcd.just afterwards, while I was
running across the street myself-across Washington street-there
was one sounded then.

Q. The men at that time had passed on up Washington street
toward the post?-A. They had gone up that way; yes, sir.

CROSS-EXA&M NATION.

QUESTIONS BY COUNSEL FOR TIlE ACCUSED.

Q. How old are you, Mr. Littlefield ?-A. Twenty-six.
Q. What have you been doing for a living all your life?-A. Well,

I have been farming; I have worked on a ranch aJuring my life and I
have worked on the railroad some.

Q. You said you lived in Brownsville two years-A. No, sir; I
lived there close to two.years-not two years.
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Q. What did you do during that two years?--A. I worked on the
railroad awhile while I live Mi Brownsville, and I have been an
officer down there awhile.

Q. Tell us exactly when you were an officer down thereI We want
to know.-A. I can't tell you just exactly, but it-

The court:
If you please, speak a little louder.

A. I say I can't tell just exactly. The next evening, after the even-
ing of the 14th, Mayor Conibe asked me if I would go on as a special
officer-go on the police force as a special officer.

Q. Was that the first time you had been an officer of the police
force of Brownsville?-A. As a regular officer. As to working every
day, you night say that it was. I had (lone some work with t ie chief
of police before that when it was necessary-when lie needed men.

Q. Tell the court exactly what service you had had with the police
force of Brownsville, both before and after this shoot ing.-A. Well,
before the shooting, in going to Mexican dances around there, some-
times I would go out wiih the police there and I would be there and if
the police called on me I helped them.

Q. Were you employed regularly or irregularly on the police
force under pay any time before August 141 If so, tell the court
exactly when and what. compensation.-A. I got none at all.

Q. Then was your service on the police force voluntary service?-
A. Certainly it was voluntary service.

Q. How much of it, and when?-A. Well, I am not prepared to
say just exactly when it was and how many times.

Q. Give us your best recollection of what service you gave, and
when, previous to August 14.-A. Previous to August 14-well, I
remember one time up at a Mexican baile the police were having a
right smart trouble up there with drunk men.

Q. When was this?-A. I don't know what night it was. I kept
no memorandum of the time.

Q. With respect to August 13, give us your best recollection as
near as you can fix the day.-A. It might have been along about the
middle of July.

Q. Was it?--A. I can not say positively it was.
Q. Might it have been in June -:-A. No, sir.
Q. Was it in July?-A. I can't say positively that it was in July.

It might have been along about the first part of August.
Q. Is that the only tune you had served on the police force pre-

vious to that that you can recall?-A. No, sir; I recall once taking
a man to the county court-house-carried him and put him in jail.

Q. What day was thatl-A. I don't know what date it was.
Some time during the summer.

Q. Give us your best recollection ?-A. It. might have been some-
time along in July.

Q. Was it-A. I can't say that it was.
Q. Will you say it was not ?-A. No, sir.
Q. Was there any other time you were employed on the police

force?-.A. I can't remember any other time.
Q. So that twice you were employed on the police force of Browns-

ville for special work-A. Twice, that I remember of.
Q. Tell the court just what you did on each occasion and how long

it took you.-A. One time it took me about a couple of hours.
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Q. What did you dot-A. Taken a man from the dance down to
the jail and put him in jail, and went back up there and helped the
police put out a bunch of drunks.

Q. Where was tlis--A. That was a dance hall called the Deliche.
Q. Did you have any regular work at that timelt-A. No, sir; not

right at that time.
Q. Then, take up the other occasion. What did you do on this

other occasion that might have been in July last year?--A. A police-
man went into the county court-house there with a prisoner and he
turned him over to me and later I taken him around and put him in

. Hw lion d thi duty laste-A. It might have lasted five
minutes or eigft minstes-maybe ten minutes.

Q. Then if I understand it, you might have been employed twice,
once lasting for a matter of two hours and another time five to ten
minutesl-A. Yes, Sir.

Q. Get any y for thist-A. No, sir.
. What (you do now during the last year from April to Septem.

ber? Did you have any regular work ?-A. From April to September?
Qa Yes.-A. Let me see-had no regular work; no, sir.
Q. Then you simply took up these jobs with the police as an

accommodation to theint-A. Yes, sir; as an accommodation to
the chief.

Q. Were you sworn in at all previous to August 14?-A. No, sir
Q. Were you sworn in August 14 as a special policenian t-A. The

night of August 14? Yes, sir..
Q. How long did you serve in that capacity I-A. I served in that

canacity until the nigg-ers left town
Q. And then you were dropped ?-A. Yes, sir.
Q. Did you get a compensation for thiat t--A. Yes, sir.
Q. Where were you stationed as a special Ipolceman%-A. I was

stationed-I don't know. I was in the mouth of an alley-let me
see; it was Thirteenth. It might be the alley between Jefferson street.

Q. Where were you living on the night of the 13th ?-A. In Browns-
vile.

Q. Whereabouts ?--A. Rio Grande Hotel.
Q. Paying your board there?-A. No, sir; I wasn't paying any

board there.
Q. Working for the place at all ?-A. No, sir.
Q. Didn't have to pay board?-A. I didn't have to pav board.
Q. Did you have a watch that nightl-A.. No, sir.
Q. You didn't own any watcht--A. No, sir.
Q. You said you went home about midnight-about 11.30-A.

Yes, sir.
Q. Where did you leave from to go homet-A. I can't just exactly

tell you. I had been down in town.
Q. What had you been doing that evening up to the time you

left?-A. I had been around the house most of the evening, I sup-
pose, and had been down to--

Q. You say you suppose-were you 1-A. I said I suppose.
Q. Were you ?-A. I can't say that I was.
Q. Where were you I-A. I was in Brownsville; I was around on

the street and at home.
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Q. And you can't tell anything about your movements up to
11.30t--A. I can tell I was probably somewhere between the post-
office and the Miller Hotel along on Elizabeth street.

Q. All the.time up to 11.301--A. I couldn't say I was. I went
home probably for supper.

Q.Were you in any saloons up to 11.30?-A. I don't remember; I
can t say that .1 was.

Q. Will you say you were not?-A. No, sir.
Q. Had you been drinking any that nightl-A. No, sir.
Q. You are sure about that _-A. Positive.
Q. Hadn't drunk anything at alit-A. Might have taken a drink

or two; might have taken a glass of beer; can't say that I did.
Q. You won't say that you did not?-A. Won't say that I didn't;

I don't remember.
Q. Can you recall any persons that you were with at all that night

up to 11.301-A. Yes, sir.
Q. Who were they and where?-A. I was with my stepfather and

my mother and a couple of my stepsisters for a while, and later on I
went downtown.

Q. Tell us just where you were with them? I want to get your
movements that night. You have traced them very accurately after
11.30; we want to get them up to 11.30.

(The reporter was requested to read the question.)
Q. (Continued.) Where were you? You said you were with your

stepfather 1-A. We were at home.
Q. Where was your house?-A. Rio Grande Hotel.
Q. Were they living at that hotel 1-A. Yes, sir.
Q. How long did you stay the(re?-A. I don't know exactly what

hour I left there. I was there after dark but it seems to me I went
downtown with a fellow named Campbell; I won't be positive.

Q. Do you know his full name--A. Sam Campbell.
Q. Tell us where you went with him.-A. I think we must have

went to the post-office; I am not positive.
Q. Did yout--A. I am not positive.
Q. Tell us the rest of it.-A. That is about all, I reckon. I was

with Campbell some time-might say between 8 o'clock and 10
o'clock. He went back to the hotel and I stayed downtown.

Q. Where were you when he went back--A. Where was II
of Yes; you said he went back.-A. Maybe we was on the corner

of Elizabeth and Twelfth streets.
Q. Were you on the corner?-A. I can't say positive that I was.

I paid no attention to anything about that.
Q. Anything else you did-:A. Nothing that I can remember of.
Q. Taik to anybody else -A. I supposeI talked to qaite a number.
Q. We want to know who they were?-A. I can't tell you exactly

who. I meet probably a hundred men on the street every night.
There was several custom-house officers, and I probably metseveral
of them.

Q. You don't remember any single saloon you went into before
11.30 that nightt--A. No, sir; I don't. I might have went into Mr.
Weller's saloon.

Did you Fo in there ?-A. I can't say that I did.
You won t say that you didn't?-A. No, sir.
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Q. Will you say you went into any other saloon that nightf-A.
No, sir.

Q. And won't say you did not?-,A. Won't say that I didn't;
don't remember.

Q. You say you were awakened about 12 by some shots?-A'.
Somewhere just about 12 o'clock.

Q. How many shots did you hear first?-A. First, I heard one
shot-one or two.

Q. What did they sound like ?-A. They sounded like a high-
powered gun.

Q. That is the first you heard?-A. Yes, sir.
Q. Where were they? Could you locate them 1-A. When I first

heard them I thought they were down about the mouth of Elizabeth
street, where Elizabeth comes into the garrison; somewheres down
there about the Leahy Hotel. That was my opinion when I was at
home. They were in that direction; that is all I could tell.

Q. How long after that before you heard the next shots you spoke
of ?-A. It wasn't very long; I don't know; it might have been five
seconds-something like that.

Q. Then how many did you hear?-A. Must have been three or
four that time.

Q. What did they sound like?-A. Just like the others.
Q. high- poweredgun'?-A. Yo, sir; high-powered gun.
Q. Then how long before you heard the next one?-- A. Might have

been a couple of seconds.
n. And how many (lid you hear then ?-A. There was a good deal

of Wem.
Q. And what did they sound like?-A. Just like the balance.
Q. You were dressing all this time?-A. About that time I had

done got what clothes I went downtown with on.
Q. 'What lid you put on?-A. I put on a pair of shoes and my pants

and a coat.
Q. And a hat?-A. Put on my hat; I taken that along with me.
Q. How long did it take you to do this?-A. Taken me probably-

it might have taken me about twelve seconds-maybe fifteen.
Q. You dressed in twelve or fifteen seconds?-A. I didn't say that

I (lid; it might have been half a minute.
Q. Is that your best judgment now--that it took you half a

minute to dress?-A. Well, we will let it go at half a minute.
Q. Where were you in the hotel?-A. In the front room.
Q. What floor?-A. On the second floor in the room facing right

over the street.
Q. Which streetl-A. Jefferson.
Q. And the entrance to the hotel is on what streett-A. Jefferson.
Q. fHow long did it take you to get down on the streetl-A. The

head of the stairs is right in about 6 or 8 feet of" my room and the
stairs comes right out on the street, and it might have taken me
probably ten seconds or may half a minute to get down there.

Q. Did it take you half a minute 1--A. I can't say that it did.
Q. What is your best judgmentt--A. Somewhere about that time.
Q. Then, fr6m the time you first heard these shots until you got

down on the street it was a minute--A. Minute, or probably a little
over a minute.
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Q. How much over a minute--A. I don't know.
Q. What is your best jud,'omantl-A. It might have been a minute

or maybe a minute and a half.
Q. Is a minute and a half your best judgment ?-A. Well, let it go

at a minute and a half.
Q. How much more firing had you heard than what you have told

us, in that minute and a half?-A. When I was going downstairs I
heard some more.

Q. How many did you hear then?--A. I don't know how many
there were then.

Q. Give us your best judgment.--A. Maybe 10 or 15 or 12; I can't
ma e any accurate guess at that at all.

Q. Was it continuous, or how did it. come?-A. They would fire a
volley and then stop, and then in a second or two-and then some more.

Q. How many of these volleys did you hear up to the time you
got down on the street?-A. I couldn't "tell you how many of them.
I never counted them. After I got started I wasn't. listening much.

Q. Give us your best recollection.-A. Ma'be there was from the
first-there might have been three or four different bunches of shots
until I got on the street and got to running.

Q. You didn't commence to run until yi.u got down on the street ?-
A. was running froi the time I left. my room, but I didn't get
started plum good until I got on the street.

Q. And you were running toward the shotsf-A. No, sir; I run
upon Eleventh street, until I got to the alley between Elizabeth and
Washington.

Q. Now, how far did you say it was-how many blocks-from the
hotel down to Washington street ?-A. Down to Washington street-
the hotel is on the next street beyond Adams.

Q. What street?-A. Between Eleventh and Twelfth.
How many shots then did you hear up to the time you started

to run real good?-A. I didn't count them; there was a whole lot of
them.

Q. And you located those shots where?-A. I located them down
there in the lower end of town.

Q. What do you mean by the lower end of town?--A. Down toward
the garrison.

Q. Had they changed in location at all ?-A. They seemed to be
coming further up the street toward the post-office.

Q. Was that during this minute and a half up to the time you got
downstairs and commenced to run when you determined they were
coming uptown ?-A. It seemed that way to me.

Q.Did it seem that way to you at the time? That is what, we
want.-A. Yes, sir; it did.

Q. Now, then you comnmenced to run good?-A. Yes, sir.
Q. And you ran right down toward that street and you thought

they were coming up that way?-A. I thought they were coming up
Elizabeth street; that was my opinion at the time.

Q. You were making for E!izabeth street?-A. Yes, sir.
Q. You wanted to get into the mix up?-A. I wanted to go and see

what was the matter.
Q. You were running to overhaul this shooting?-A. My idea in

going that way was to get in front of it.
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Q. That would put you right in the mix up of it, wouldn't itt--A.
I expect it would.

Q. low many shots did you hear, or volleys, from the time you
took up this good run you spoke of until you got down to the alley?-
A. I haven't the least idea. It might have been three or four. I
wasn't counting them.

Q. Only three or fourt-A. I couldn't say how many there were.
Q. How long did it take you to run down there t-A. It didn't take

me very long.
Q. Give us the time.-A. Maybe four minutes to get down to the

alley.
Q. And after you have got to the alley-we have now decided to

call it Cowen's alley-tat is, on Eleventh street, was itt1-A. I was on
Eleventh street; I was inning downm Eleventh street.

Q. When you got down to Eleventh street and Cowen's alley you
had consumed then five and a half minutes. Where was this firing
lien?-A. When I got there it was still down toward the garrison.

Q. Did you turn down this alley, then t-A. I ran down the alley
then toward it.

Q. How far did you bo down itt-A. I run down there first to
about the center of the bock between Thirteenth and Twelfth streets
Before I seen or got sight of anyone doing the shooting.

Q. How long did it take you to get down there?-A. I haven't
much idea about that.

Q. Give us your best recollection.-A. It might have taken a
minute and a half or two minutes.

SNo, we have traced your movements for seven minutes. Now,
at Wte end of seven minutes you were, as I understand you, in Cowen's
alley midway between Twelfth and Thirteenth streetst--A. Yes, sir.

Q. And the parties that were shooting were wheref-A. They were
about midway between Twelfth and Thirteenth streets in the alley--
not quite midway-right ahead of me.

Q. How far from you?-A. They were about 100 yards, maybe.
Q. They were then in the middle of the block between Thirteenth

and Fourteenth?-A. No, sir.
Q. I understood you to say you were in the alley between Twelfth

and Thirteenthl-A. No, sir.
Q. Where were you.1-A. I was in the alley between Twelfth and

Eleventh.
Q. They were in the alley between Twelfth and Thirteenth--A.

Yes, sir.
Q. Did you see them there t--A. Yes sir.
Q. How many were theret-A. I couldn't tell you. I didn't count

them. I wouldn't have knew they were, only I saw the shots.
Q. How many shots did you see fired there t--A. I saw one shot.
Q. Was that all you heard fired there---A. No, sir.
Q. How many did you hear fired there t-A. Maybe four or five;

more fired down that way.
Q. And how long did you say the men stood there t--A. They didn't

stand there; they might have stood there fifteen seconds after that
shot was fired.

Q. Did you see anybody else but that bunch of ment--A. Inmy

8. Doe. 40. 60-1, pt 2-28
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Y es.-A. PaIsed a Mexican on the street.
Where did you pass him?-A. Up on Eleventh street.

Q. Whereabouts?--A. I think he was on Eleventh street between
Washington and Adams.

Q. Was he there ?-A. Can't say positively that he was.
Q. What is your best recollection?--A. That is my opinion that

he was right in there.
Q. What was he doing?-A. He was running.
Q. How was lie dre.ssed?-A. I think he had on a pair of black

pants, and I don't believe he had on any coat at alL
Q. Was he running away from the firing ?-A. lie was going in the

other direction.
Q. Running away from the firing, was he ?--A. Yes, sir.
Q. How long did you stand still there at that place in the alley

between. Twelfth and Thirteenth-midway between Twelfth and
Thirteenth --A. I stopped there until they quit firing and I might
have stood there half a minute.

Q. That makes seven and a half minutes. Now, you say these
men turned to go back?-A. They come further up.

Q. How much irther up (lid they come -A. It might be about
75 feet-something like that.

Q. How close to the alley?-A. About 20 feet.
Q. I meant to say how close to Twelfth street--A. About 20 feet.
Q. And that made them how close to you?--A. That made them,

maybe--well, about 2S0 feet from me.
Q. And did you have any opportunity to segregate them, deter-

mine how many were there?-A. No, sir; I didn't, it was dark in
there and I could just see the bunch.

Q. You don't know how many there were?--A. No, sir.
Q. Could you tell how they were dressedt-A. Couldn't see how

they were dressed in there.
Q. Did you hear any bullets whistling over you?-A. I heard

quite a number whistling over me during the nighi.Q. I mean during this time -ou were in the le . No, sir.
Q. There were no bullets wfiistling over you there?-A. No, sir.
Q. So that from the time you turned into that alley between Wash-

ington and Elizabeth, or Cow'en's alley, you heard no bullets whistling
over yout-A. If any passed over me I token no notice of them.

Q. What position were you in all this time?-A. Well, I never kept
much record of my position while I was running.

q. But while you were in the alley there?-A. I got up as flat
against the wall as I could.

Q. Why did you do that?-A. I thought they might take a notion
to tre a shot or two up my way.

. You don't think they were firing a shot or two up your way
while ou were in that alley-A. No, sir.

Q. Iouhl you dIetermine the direction in which any of these shots
were fired?-A. Yes, sir.

Q. What direction were they fired in ?-A. They were fired right
this direction, from left to right..

Q. Tell us what, direction. Describe it by some object. A. I told
you from right to left-- from left to right. "They were facing me and
the shots were just like this. (Indicates from left to right.)
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Q. That would be then toward Washington street,, would it?--
A.No, sir; that would make the shot going toward Elizabeth street.

Q. Where were they when you saw those shots going that direc-
tion?-A. About middle way between Twelfth and Thirteenth
streets. -

Q. And you say they were facing toward you and you were in the
alley facing toward the post ?-A. Yes, sir.

Q. Between Twelfth and Thirteenth stice(s?-A. No, sir.
Q. Eleventh and Twelfth streets -- A. Yes, sir.
Q. And the shots went from left to right?-A. Yes, sir.
Q. From your left to right, or how?-A. They were standing like

the were. facing me; the shots went this way (indicating).
That is from right to left, isn't it?-A. Well, from right to left.

Q. Were they pointed up or down-A. Looked like they were
about straight out at a height of about four and a half feet.

Q. Were they horizontal or elevated?--A. They looked like they
were about straight.

Q. Was there any light there?-A. There might have been a dim
light coming out of the back door of this saloon-that is, the back
gate.

Q. Did it make any impression on your mind as a 1ight?-A. No,
sir; I never noticed any light there until I seen the flasi of the gun.

Q. )id this flash of the gun light up so you could see any objects?-
A. It showed me a bunch of men; yes, sir.

Q. It was bright enough to show'up a bunch of men ?-A. Yes, sir.
Q. It wasn't enough so you could segregate them or anything of

that kind?-A. No, sir.
Q. You couldn't see the complexion or the color of clothes they

had on?-A. I couldn't tell anything about the complexion. I
could tell that the clothing wasn't alk.

Q. Did you only see the flash of one giin?-A. That is all.
Q. How many shots did you hear right at that time?--A. Well, I

wasn't counting them shots.
Q. Give us your best recollection, now.-A. I couldn't tell you;

there might have been .4 or 5 or 3; there might have been as many
as 6.

Q. You don't think there was any more thkn that?-A. There
miwht have been.0. Were there ?-A. I couldn't say.

Q. What is your best recollection?-A. I have given you my
best recollection.

Q. What is itt-A. There might have. been anywhere from 3 to
6 shots.

Q. And the noise of the shots you heard were wheref-A. The
noise of the shots that I heard were around on Washington street.

Q. And you saw these men go back toward Thirteenth street?-A.
Yes, sir.

Q. How did they go-what gait?--A. They must have been run-
ning through the alley.

q. Were they running -- A. I couldn't say they were; I didn't
have light enough to tell. I was running part. of t lie lime. mid part
of the time I was trotting.

Q. Well, you trotted directly toward thein as soon as yu saw
them turn and go the other way ---A. Yes, sir; I followed them.
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Q. Did you see them turn up Thirteefith street from the alley?-A.
I couldn't see them turn up Thirteenth street; I lost sight of then
when they turned around the corner; we were both running against
the left side of the alley.

Q. Were they all up against. t he left side of the alleyI-A. Yes, sir.
Q. And you could see them running or moving fast, ?-A. Yes, sir.
Q. How is it then you couldn't see them turn from the alley?-A.

I said when they got to the mouth of the alley they turned around
the corner enough to get out of my sight, and I lost sight of them.

Q. And you run on down to Thirteen'h street?-A. No, sir; I
went about 30 steps, maybe; or maybe not so far or nlaybe a little
further, when I heard soie firing around on Washing(on street, and
I stopped again.

Q. Where were you when you heard that firing?-A. I had just
passed the Ruby Saloon.

Q. So you were still at the Ruby Saloon when you heard this firing
on Washington street ?-A. I was a little past the Ruby Saloon, close
up to Thirteenth street.

u _. How far were you from Thirteenth street?--A. I never ineas-ured the distance.
Q. How long had this been since you stopped midway between

Eleventh and Twelrth streets?-A. It might have been two minutes
or may be two minutes and a half.

Q. We have counted up now seven and a half minutes and two and
one half minutes, which is ten minutes. So by the time you got.
around by the Ruby Saloon it was ten minutes. Had you heard any
bugle call up to that time?-A. I don't think I had'gotten to the
Ruby Saloon when I heard a bugle.

. Did you hear more than one?---A. I heard two bugle calls that
nigt.

Q. Did you hear more than one at this time? You said you heard
one before you got to the Ruby Saloon.-A. No, sir; I can t say that
I had. Somewhere up in there I heard a bugle call.

Q. Was it before you got to the Ruby Saloon?-A. Yes, sir; before
I got to the Ruby Saloon.

Q. Where were you when you first heard' it? Were you at. the
mouth of the alley on Eleventh street?-A. I might have been just
going out ef the alley and I might have been down in the alley. I
was somewhere about the mouth of that alley going out into the street.

Q. When you first heard the bugle call?---A. Yes, sir.
Q. Didn't you hear a number of others right after that?-A. No,

sir. I heard one more, but it was some little time afterwards.
Q. Was it a call that you had heard before?--A. No, sir.
Q. Differ,'nt from anything you had ever heard before?-A. It

seemed so. I didn't pay much attention; I didn't stop and listen
at it.

Q. Were you familiar with itt-A. No, sir.
Q. What is your recollection-that you only heard it once there

or was there a number of them?--A. I think I heard that bugle
call one time up there; I don't know how long it taken to get through
with it,.

Q. It, titade a.good deal of noise-this call?-A. It made right
smart fuss.
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Q. How long did this fuss last--A. I don't know; it might have
lasted maybe half a minute.

Q. That is your best recollection now?--A. I .idn't say positively
it was half a minute; it might have been half a minute or less.

Q. But that is as near as you want to fix it now--A. Yes sir.
Q. You went on down to the middle of the alley then. bid you

hear any other bugle call after thatf--A. After this first one?
Q. Yes.--A. Yes, sir; I heard one after that.
Q. Where were you, and how long was itt--A. I was running

across Washington When I heard the other one.
Q. Across Washington streetl--A. Yes, sir.
Q. How long after this?--A. It might have been five minutes.
Q. Is that your best recollection now--A. Well, we will fix it at

five or six minutes--something like that; maybe seven minutes.
Q. You were in front of the Ruby Saloon, and you stood there half a

minuteV-A. I wasn't in front of the Rjby Saloon.
Q. I mean in the rear of the Ruby Saioon.-A. I was past the rear

of the Ruby Saloon.
Q. And you stood there half a minute 1--A. May be so-half a

minute.
Q. And this firing consumed that length of timet--A. No, sir.
Q. How long did that consume --A. It didn't take but a very little

timo.
Q. About how long--A. May be so-a quarter of a minute.
Q. And did you hear any more firing after that?--A. There was a

few shots fired aftenvards-maybe three or four.
Q. Where were they?-A. They were off toward the post.
Q. Now, were these also sharp reports like the others?-A. Yes sir.
Q. Did you hear at any time during that night anything but these

sharp reports from high-powered guns?-A. I thought during the run
-wile I was running down that alley-I thought that I heard a six-
.hooter once.

Q Only once, ehl--A. Yes, sir.
Q. Have you got a six-shooter on nowt--A. No, sir.

o. You consumed ten minutes up to the time you got in the rear
of the Ruby Saloon and you stood there about half a minute. Now
how long did it take you to get down to the corner of Thirteenth tnd
Washingtonl--A. It taken me another half minute, or maybe a
minute.

Q . So in eleven and a half minutes you were at the comer of
Cowen alley and Thirteenth street?-A. Yes, sir.

Q. Did you stay back of the corner at all ?-A. I ran up to the
corner and stuck my head up first and sized up the situation and
then I went on out.

Q. How long did you stay there with your head around the cor-
ner?-A. I expect I stood there half a minute.

Q. Now, how long after you first got there before you saw these
ment?-A. The first thing I seen when I stuck my head out.

Q. Did you place your first glance on this tall man that was very
blackt--A. No, sir; he didn't look back then. They were running
then, and I stood there and looked at them, and when they got proba-
bly-they had run over 20 feet when he looked back.
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Q. Turned right around so as to give you a good fair open view of
him -A. No, sir; he just turned his head andr looked back over his
shoulder; he was running, too.

Q. He wns running, then?-A. He was running about as fast as a
man could stooped over.

Q. Show the court just how he was runningt--A. He had his gun
down this way, and he was running along about this position. (Illus-
trates stooping position.) l .

Q. And& as I understand you, he was running away from where the
lights are indicated, there over to the northwest corner. As I under-
stand you, he was running from the west? Running from the west
toward the east corner?--A. When I seen him I was right here; when
I seen them they was probably right there and they run along until
hegot about here and he looked back. (Witness indicates on map.)

Q.Bent over that way--A. Yes, sir.
Q. He was the only one you saw the complexion of ?-A. He was

the only one I could tell anything about how their faces looked.
Q. Was that the only time you saw these men so that you could

swear that he was a black man-any of these men that had been
shootin '-A. Yes, sir; I believe it was.

Q. Tifat fleeting glimpse when he cast his eagle eye baok to see you
was the only time you really saw his complexion?--A. Yes, sir; I
expect it was.

Q.And that was a matter of eleven minutes and a half from the
tine you were aroused by this high-powered shooting-A. No, sir;
from the time I got my clothes put on.

Q. You could see their guns plainly ?-A. Yes, sir.
Q. Could you tell whether they had gloves on or not --A. Couldn't

tell; no, sir.
Q. Did any of them have leggigs on?--A. It seemed to me that

they did. I am not positive about the leggings, though.
Q. Could you tell whether he had on tan shoes or black shoes ?-A.

Never noticed.
Q. Could you have told if you had noticed ?--A. I expect if I looked

at his feet I could have told the difference between a tan shoe and a
black shoe.

Q.How far were those men from you at that time when you were
peek~ng around the corner?-A. When I first seen them they were
just about 150 feet. Them blocks there are 120 feet broad, and
Washin ton street is about 60 feet broad, and they were about half-
way. That is about 150 feet.

Q. How many men did you see running across there?--A. There
waq all the way from 5 to 8. I didn't count that bunch either.

Q. Have you another bunch in mind that you haven't told us
about-A. No, sir.

Q. Why do you speak of them as that bunch--A. There was
another bunch I seen afterwards.

Q. How long afterwardst-A. I couldn't tell you a thing in the
world about that time. It might have been twelve minutes when
I struck the other bunch.

Q. Did you see the complexion of that other bunch --A. I sure
did.

Q. Any white men among them I-A. Yes, sir; there was one white
man.
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Q. That was about twelve minutes after you had seen these men?--
A. About that; it might have been anywhere between ten and fif-
teen minutes.

Q. Not more than fifteen--A. Couldn't have been hardly fifteen
minutes; might possibly have been fifteen minutes, but T hardly
think it was.

Q. And what did they say to yout-A. They hollered at me to
halt.

Q. Where were you exactly when they hollered at you to halt?-r
A. They were coming down the street, and we both run into each
other right at the corner-well, we didn't run right into each other;
I might have been 30 feet from them.

Q. Were you on the sidewalk or in the streett-A. I was on the
sidewalk.

Q. And they were in the street or on the sidewalk?--A. They were
in the middle of the street.

Q. What kind of formation were they int--A. They were
walking down in a squads they might have been about four broad.

Q. Were they four broad I-A. I couldn't say they were.
S. Can you say they were not --A. I can't say.

Your glance Pt them was pretty fleetingi-A. Didn't last long.
Why was it you were so anxious to avoid them and you chased

the others so vigorously ?-A. Them fellows point-l their guns at me.
Q. This last bunch that might have been in four, is that the bunch

that pointed their guns at you?--A. Yes, sir.
Q. And said halt --A. They said halt and then pointed them.
Q. How many of them pointed their guns at you-A. I didn't

stand there andi count them. It looked to me like everyone of them.
Q. You thought it was time for you to go ?-A. Yes, sir.
Q. Did it seem to you like all of them ?-A. Yes, sir.

. Now go back to this man. How many of the five had on coats
an how manyhad nonet--A. I didn't count them; there might have
been two or three in there that had on coats.

Q. Were there two or three, in your best judgment-A. I wouldn't
tell you for a fact that there was that many.

Q. Were the balance in their shirt sleeves?-A. Yes, sir.
Q. What kind of shirts--A. Had on blue shirts.
Q. What color blue? There are a good many shades of blue.-A. It

wasn't a righ. deep blue; you might. say a little bit of a light blue.
How many of them had on this little bit of a light-blue shirtt--

A.I didn't count them, either; there might have been two or three.
Q. Now, this tall, slim, very black negro that you saw and got that

fleeting glimpse of him when he glanced his eye back, how was he
dressed 1-A. He had on khaki breeches and he was in his shirt sleeves.

Q. He had on this little light-blue shirt--A. Had on a light-blue
shirt; Yes, Sir.

QWere there any saddle-colored negroes among them -A. I
didn t notice any saddle-colored negroes.

Q. In fact, that is the only glance you say you got of the com-
pleionst-A. That is the only one I would say positively as to the
color of.

Q Why did you go into Mr. Tate's house that night --A. I thought
they had been shooting into Mr. Tate's house.
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Q. How long did you stay there ?-A. I stayed in Mr. Tate's house
between ten and fifteen minutes.

Q. How were you dssad?--A. I had on a pair of shoes and pants.
Q.What color, I meant-A. I believe my pants were black that

night. I-don't remember just exactly what color of pants I had on.
q. Who did you see in Mr. Tate's house?--4. I seen Mr. Tate,

his two boys, and Mrs. Tate, I believe was in there:
Q4 That is all that you saw?--A. That is all I seen. I knew it

were them. It was dark in the house. That was all the people
that I noticed in the room.

Q. Did you go in and sit down?--A. Yes, sir; I went in and got
to the window.

Q. Did you tel Mr. Tate that you recognized this tall slim mant-
A.! couldn't ay that I did.

Q Did you tel him there were negro soldiers firing into his house
that nighit--A. I don't remember much about the conversation
Mr. Tate and I had; we both knew they were the negroes.

Q You both knew it?-A. We didn't have to be told.
M. Tate didn't have to be told ?-A. I guess not.
D od you discuss it with Mr. Tate?--A. Why, certainly, we

Q. Did you tell him that you had recognized them positivelyl--AI can't say
. .ou say you didn'tt-A. No, sir.

Q. Did you tell anybody in that house that night that you recog-
nized the darkysoldiers?--:A. I can't say that I did.

Q. Who was the first person you ever did tell that you recognized
them?--A. I told ifr. Creager; he was the first person Iever told.

Q. Was that before or ator Mr. Purdy was down there --A. That
was after Mr. Purdy was there.

Q. The first person that you ever told that you recognized these
negroes was Air. Creager-A. That is the first party I remember of.
Improbably talked it to a couple of hundred on the streets at different
times.

m . Well, did you --A. I expect I did.
Was it generally known n the city of Brownsville that you

knew of this-that you could positively identify these men --A. I
can't say that it was.

Q. If 'you had talked to a couple of hundred of them that you
could identify them, wouldn't it be generally knownt-A. I expect
it would.

Q Is Brownsville such a big city that if you told 200 people that
you could identify these negroes that it would not be generally
known --A. Brownsville certainly was big-

Q. About 5,000 people?-A. Yes, sir.
Q. Now, you say you told 200 people I-A. I said I might have.
Q. What is your best recollectiont-A. You have got my recollec-

tion right there.
Q. Then your recollection is you did tell that number?-A. My

recollection is I don't remember speaking of any certain part of it. I
remember that we talked about it every day on the street.

Q. You told me just awhile ago that the first person you ever told
that you identified these negrose was Mr. Creiger.-A. I told you
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awhile ago that the first person I have any positive recollection of
talking this matter over with or telling that I recognized this negro
was M . Creager.

Q. And that was after Mr. Purdy was down there ?-A. Yes, sir.
Q. And he was down there when--A. I don't know just exactly

the day.
Q. Wasn't it about November or Deceinbert--A. No; it was a

long time after that, sometime this year.
(. Was it, say, sometime in January--A. Sometime in January.
Q. That was some five or six months after the thing occurred, wasn't

itl--A. It might have been somewhere about that time.
Q. Are there any papers published in the city of Brownsville--A.

Yes, sir; there is one and sometimes there is two.
Q. What are they?-:&. Brownsville Herald and Riverside.
Q. And did you read them I-A. Yes, sir.
Q. Had you read any accounts of this at all ?-A. I have.
Q. Accounts of this outrage at Brownsville ?--A. The Browns-

ville Herald had something in it about every day.
Q. And you read them 1-A. Yes, sir.
Q. And you talked with the people pretty generally about it1--A. "Yes, air.
Q. Who did you talk tot--A. If I must tell you who I talked

to-I can't tell you any one person--you can take any American
man around Brownsville and I have had something to say to him
about it.

Q. But you don't recall having told anybody positively that you
identified thos,, men until you told Mr. Creagert-:A. No, sir.

REDIRECT EXAMINATION.

Qu ESoN BT ME SUDOE-ADVOOhT&.

Q. How far from the street light were these men that you testify
as having seen on the corner of Washington and Thirteenth streets-
A. They might have been, when I first seen them, between 20 and
30 feet.

(The reporter read the last question and answer at the request of
counsel for the accused.)

(The witness was then excused.)
The judge-advocate:
I will state for the information of the court and counsel that I have outside at least

two witnesses whom I can call into court if the court so desire, but I am informed by
the reporter that he has enough shorthand matter to keep him busy until near 5 o'clowk
in the morning; by working all night he can probably get the record ready in time,
although f we continue he will probably be unable to present the proceedings at 10
o'clock in the morning. I would like to hear the court'. pleasure on that.

At 4.15 p. m. the court adjourned to meet at 10 o'clock a. m. the
following day, Tuesday, February 19, 1907.

CHAs. E. HAY, Jr.,
Captain and Judge-Advocate, Judge-Advocate.
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AFFRAY AT BROWNSVIILE, TEXAS.

HEADQUARTERS DEPARTMENT OF TEXA ,
San Antonio, Tem., February 19,1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocate.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of February 18 was dispensed with.
Dr. C. H. THoRN, a witness for the prowlcution, was duly sworn,

and testified as follows:

DIRECT EXAMINATION,

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. Please give your name, residence, and your occu pation.-A. My
name is C. H. Thorn. Charles Hightower Thorn. I live in Browns-
ville, Cameron County, Tex. Occupation, a dentist.

Q. How long have you resided in Brownsville?-A. I have been
there since February, 1883. .

Q. Are you a native Texan ?-A. No, I was born in Camden, Ark.,
but was raised in Texas; came to Toxas when I was a child.

Q. Will you please go to the map and point out, if you can, your
place of residence?-A. (Witness indicates on map building marked
No. 4.) I was right there. Excuse me for being a little too fast, but
part of the building is brick, the front part; this back part is frame
building, and this is represented as brick, too, but it should not be,
this backpart from here back is frame, and I was in this room here,
the second room from the alley; first is the kitchen and next dining
room, and I was sleeping in the dining room.

Q. Where were you on the night of August 13, 1906 ?-A. I was at
home.

Q. Did anything unusual occur upon this night? If so, describe
fully.--A. I had just retired, between half past 11 and 12 o'clock. I
was not sleeping, Cut just about to go to sleep, just dozing off, when I
heard some shots fired. At first I paid no particular attention, didn't
even sit up in bed, but in a few minutes, or few seconds rather, the
firing continued and I raised up in bed and listened.

Q. Continue.-A. The sound of the firing was to my right, or
down toward the garrison, and after a little while it seemed to grow
nearer. After listening a moment or two I concluded I would get up
and go to the alley door, or not exactly to the door, but I intended to
look out, either through the window or some lattice-work over a shed
by the side of the kitchen.

Q. Was your room on the first or second floor?-A. On the first
floor-ground floor.

Q. Continue. Tell everything.-A. I felt with my feet on the
wrong side of the bed for my slippers-didn't find them. I finally
reached over on the opposite side of the bed and got the slippers and
put them on. I had been listening to the firing all the tiue. Just as
I had put my slippers on I heard voices just out in the alley. There
is a door and a window opening from my kitchen into the alley; the
door was closed but the window open, the blind, however, closed, and
it seemed just outside these blinds I heard the voices.
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Q Did you look out--A. No, I was still sitting up in bed. The
door of my room and the kitchen door was open and Icould hear, at
first as they came on, voices in a low tone I could not distinguish, or
if I heard any particular words I don't remember what it was, but I
knev from the sound of the voices that they were negres; they were
not Mexicans or white men talking.

Q. Is there a difference between the voice of a negro and the voice
of a Southern white man ?-A. I think there is.

Q. You readily detected itt-A. Well, there is certainly a differ-
ence in the voices of negroes and most of the people of Brownsville.

Q. What did these voices say, if anything?-A. About the only
words I heard distinctly was a voice raised in a little louder tone
saying either " There they go "or "There he goes," I don't remember
exactly which but I understood they meant they saw some one either
down in the ailey or going across Thirteenth street.

Q. About the time you heard this remark had the men passed
your house--A. They were Just passing by, a little to the left of
the window and door, probably about the edge of my premises, the
alley.

Q. From the sound of the voices or the sound of the footsteps could
you tell about how many men there were?-A. I could not hear n
footstep; that was peculiar; I don't remember hearing a footstep at
all, but I could hear loud breathing, as if men panting from exertion
or excitement.

Q. From the progress of these sounds were the men moving rapidly
or not ?-A. No; they did not seem to be moving especially rapidly,
because I heard shots as they came on down. Just at the moment I
heard the talking there was no shots fired, but immediately I heard
this man say "There he goes," or "There they go;" another says
"Give them hell, give them hell," and immediate y the firing coin-
menced again, and just as it commenced again I heard another man,
or maybe the same man that says "Give them hell," say "God
dm ot whether that was merely an exclamation or whether there
was an addition of "iGod damn em,1 I am not right sure. I think
the firing interrupted my hearing that clearly.

Q. walien you heard this firing of which you have just spoken,
apparently how far had they progressed beyond your house?-A.
Only a few feet; probably few steps.

Q. Did this last firing continue for any length of time?-A. Yes;
it continued on down the Oley toward Miller Hotel for some time.

Q. Continuous firing, or owl-A. No; it seemed several were
firing at the same time then again one shot, then two, and so on.
It was impossible to teil the exact number of shots, because some-
times four or five were fired almost the same instant.

Q. Was there any interval of silence after this last firing?-A. Yes.
Q. But was there firing after that-A. Oh, yes.
Q. Describe that .- A. I heard firing that seemed to me to be down

in Thirteenth street, and then further off down in the alley between
Thirteenth and Fourteenth. I got that wrong; that was not Thir-
teenth and Fourteenth-between Thirteenth and Twelfth, going the
other way.

q. Are you familiar with firearms 1-A. Yes, sir.
-Q How did you gain this familiarity or knowledge?--A. Well.

whien I was. I suppose, not more than 86or 9 years of age my father
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gave me a gun. I had some uncles that had pistols and guns of
a most all kinds in use at that time. Afterwards I moved out west
of San Antonio, when the Indians were still making raids out there,
and.I had Winchesters and six-shooters-in fact, up to the last five
or six years I have always owned firearms of some kind.

Q. Are you familiar with the various reports niade by firearms?-.
A. Yes, sir.

Q. Judging from the reports made by the guns fired upon this
night, what did you think they weret--A. Well, most of them, I
was satisfied, were army guns-that is, improved Springfield guns, or
rifles. I heard some shots that I am satisfied were pistol shots.

Q. What led you to believe they were army guns-A. Difference
in the reports.

Q. Do you know of any gun owned by anyone in Brownsville that
would have made a report like thec gnrs you speak oft-A. I do
not.

Q. Please tell the court how long all the fiiiug continued, from the
time you heard the first shots until you heard the last ones.-A. I
lid not look at a watch or clock during the time or afterwards, but

to the best of my knowledge, between ten and fifteen minutes.
Q. )id you hear any bugle calls that. night I-A. I did; yes.
Q. Do you remember at what stage of the proceedings this call

sounded V-?-A. Not exactly; I heard two or three calls after the firing
commenced; I don't remember whether there was any after the firing
ceased or not; I am not sure about that.

Q. Were you alrne in your house that night-A. I was alone in
liht room; my mother was in a room in the brick part of the house
jtst in front of n y room. Judge Bartlett, the county judge, was
'11.o in a room downstairs.

Q. Do you usually go to bed as late as half past 11 ?-A. No.
Q. How did it happen you were up as late as half past 11 upon the

night in question ?-A. Well, we had a meeting of the Masonic lodge;
it was a called communication.

Q. Where is this Masonic lodge ?-A. It is in the Combe Building,
on Elizabeth street, near the Federal building.

Q. You heard no suspicious sounds at all as you were coming
home ?-A. No.

Q. About the time you heard the remark, "There he goes," or
"There they go," did you hear any sound of a horse movin through
the streets anywhere?-A. I don't remember that I did. lyp itten-
tion was attracted in the opposite direction, on the right.

CROSS-EXA 31NATION.

QUESTIONS BY THE ACCUSED.

Q. How old are you Doctor ?-A. Fifty years.
Q. You testified before the Citizens' Committee?-A. I did.
Q. And subsequently testified before Mr. Purdy?-A. Yes. sir.
Q. When did you tell Mr. Purdy you went to bed ?-A. I think it

was somewhere between half past 11 and 12.
Q. When you testified before Mr. Purdy were you given an oppor-

tunity to read over your evidence?--A. I was.
Q. And you did read it overt-A. Yes, sir.
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Q. Signed it and swore to itt-A. Yes, sir; made one or two cor.
rections.

Q. I will read: "Q. At what time had you retired on that even.
ing?-A. Well, I think it was about 11 o'clock, or something after it,
maybe half past 11." When did you change your mind that it was
between half past 11 and 120-A. Well, I don't know; I didn't
remember looking at my watch-didn't remember the exact time; it
was only guess.

Q. When did you make up your mind to guess differently before
this court from what you guessed before Mr. Purdyl--A. That's
hard to say.

Q. It must have been subsequent to your evidence to Mr. Purdy,
was it not?-A. I suppose so.

Q. Have you talked this over with any other witnesses?-A. Oh,
quite a number of times.

Q. Who?-.A. Possibly half of those who were up here of the
white citizens-Mr. lendall Dennett, Kleiber, Creager, Evans-

Q. Discussed it with all those since you have been up here ?-A. I
don't know that I have since I have been up here, but at different
times.

Q. Did you tell your story before the grand jury?-A. I think I
did.

Q. Are you positive that you did ?--A. No; I am not.
Q. Why can t you remember with positiveness whether or not you

testified before a grand jury on so important a matter as thisl-A.
If I testified at all they asked a very few questions; it seems to me
I did testify.

Q. What points did you cover in your testimony there ?-A.
Probably the same things.

Q. Did you cover the same things?-A. I suppose so; I don't
remember.

Q. Can vou remember any of the testimony you gave there?-A.
No; I don t remember any other testimony except what I have given
here.

Q. Can't remember anything you testified before the grand jury?-
A. Well, I testified about some of the things; I suppose I might have
added more.

Q. Tell us what you testified to-the points you covered before the
grand juryl-A. That is hearing the voices in the alley that I
recognized to be the voices of negroes.

Q. That the only thing you testified to before the grand jury? -A.
Practically the only thing.

Q. Will you swear to this court it is the only thing--A. No;
certainly not.

Q. Is it all you recall 1-A. All I recall of any importance.
Q. Never mind .the importance; we want to know whether you

testified to any other matters pertaining to this 1-A. Possibly I did;
I don't remember what it was.

Q. Iow long were you before the grand jury?-A. Only a few
minutes.

Q. When did you testify before the Citizens' Coiiimnittee?-A. I
don't remember whether it was the morning of the 14th or 15th, or
whether it was in the afternoon, even. It was either on the 14th
or 15th.
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Q. You attempted to put that committee in possession of all the
facts you knew that bore directly on this case, did you not?-A. I
did; ye., sir.

Q. I will read to you: "Question by the committee: Tell the com-
mittee what you know.-A. I know nothing except what I heard. I
he:rd the firing when it commenced and supposed there was a ram-
in ge. I was in bed. There was only a thin wall between me and
the alley. I heard one man say 'There he goes' or 'There they
,go' or 'There he is,' then another spoke in a loud voice, 'Give
tlmin-or hinm-hell' and louder still, -God danmn him.' It was a
I1tiglo'S voice. Three bullets went into my house; I did not hear
lhen go back down that alley, for I got up and went down town."
'i'li.t's all you told the committee, isn't it ?-A. I think so.

Q. Then all the rest of your evidence has been accumulated in your
mind since that time?-A. Possibly I did not think of it at the time.

Q. Wasn'{ it your purpose to help the Citizens' Committee of your
town to get all the facts they could ?-A. It was.

Q. But at that time you could not conscientiously tell this commit.
tee there were negro soldiers there?-A. I could have done so.

Q. Why didn't you? Wasn't that the thing they were trying to
let at?-A. I said it was a negro's voice; I would have told tilem
if they asked me.

Q. Didn't. they iask you this question, "Tell the committee what
you know? " I)Des not that call for everything you know? Does not
iliat question call for all you knew about it ?-A. I suppose so, if it
does-

Q. You have stated it was your urlmov' to put the committee in
po.session of everything that :ou knew that would tend to show who
did that; isn't that trite? Wlv didn't you tell then?-A. I think I
did probably tell them everything I could think of.

Q. Will you swear you did tell then more than is recorded here?-
A. No. I won't; but I think I did.

Q. Will you swear you told the members of th 1t committee it was
negro soldie s, as you have testified here--A. I won't swear I did,
for possibly I did not.

Q. Asa matterr of fact, isnt that all you can recall that you told
that. conitteo?-A. I don't think it is, sir; I think I told them
iuore tian that.

Q. What more did you tell thein?-A. I think I told them a lot
that was said by a negro girl that was cooking for ine. but of course,
that was only iiearsa' testimonv.

Q. What %l.se did ou tell themn?--A. Really I don't remember.
Q. Is that all you can reniember?-A. That's about all I can

remember.
Q. Then. as a matter of fact. all of those details you gave Mr.

Ptird*v and none of which you remember having told the grand jury,
you accunmilated since that time?-A. Well. I have remembered.

Q. I will ask vou again: Is there anything else further than what
vo have told to this court that you can remember having told to that
grand jury?-A. To tie grand Jurv? I don't remember that there is;
they asked me a very e(ew question's.

I have asked yoii to tell its everything you told that grind jury,
and you attempted to do it; I intended to give you ample time; now I

S. Doe. 402. (O -1. pt 2- 24
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want. to know if you have omitted anything?-A. I don't remember
that I have, sir.

Q. Then this repeated here-what you have told the court about
the grand jury, and the addition to this before the committee about
the negro girl in your house, is all you can remember having told
either of theni?-A. You mean the Citizens' Committee?

Q. Yes, the Citizens' Committee.-A. Or the grand jury?
Q. Can you remember anything more that you told either the Citi-

zens' Committee or the grand jury, further ihan you have told this
court here now?-A. No, I do not. I may have told them more; I
don't remember.

Q. Did you tell them more ?-A. I don't know.
Q. Mhat's your best recollection ?-A. My recollection is that I

did tell them more, but I don't remember what it was.
Q. You can't. give us any idea what it was?-A. If I told them

anything more it was what I have been testifying to this morning.
Q. Will you swear you told them what you have been testifying to

this morning?-A. I won't swedr I told them all I have testified to
this morning.

Q. Why can't you remember that?-A. Because it has been a good
while since I testified-

Q. Wasn't the testimony before the grand jury a short-A.
Short time afterwards, yes.

Q. So these events occurred before you testified before the grand
jury ?-A. Yes.

Q. Then these events are of longer standing than the others; isn't
that true? Then why do you remember this so much more dis-
tinctly ?-A. I remember these events, but I don't remember what I
testified to.

Q. What did you mean when you told that committee there was
only a thin wall between you and the alley ?-A. Well, it was just
simply weatherboarding, and the weatherboarding and the wall of
the building was broken by folding doors which were not closely
closed, and the window, the sash of which was up but the blinds
closed.

Q. Haven't you told this court this morning there was a kitchen
between you and this alley?-A. Yes, sir.

Q. Was your bed directly in front of the doorway from the dining
room to the kitchen ?-A. Yt was, right in front.

Q. Was that what you meant--there was just a thin wall at the
back of the house betAeen you and them?--A. Yes, sir.

Q. What did you mean when you said before the Citizens' Com-
mittee you heard the firing when it commenced and supposed there
was a rampage? What did you mean by rampage ?-A. Well, I cer-
tainly supposed that the soldiers were firing at one or two of the
policemen.

Q. Why didn't you tell them so at the time?-A. That's what I
meant by it. Firing indiscriminately up in the air, making a big
noise to terrify the police.

Q. What reason had you to think there was going to be what you
call a rampage or a scrap between the police tni the soldiers at that
time, what reason had you for thinking so?-A. I had no reason for
thinking so before it commenced, but from the continuation of the
firing and the volume, I was satisfied it must be that.

I a U
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Q. You didn't say so in that evidence. Your evidence is, "I
heard the firing when it commenced and supposed it was a rampage."
When I asked you what you referred to by a rampage, you te this
court that by virtue of the firing afterwards you supposed it a fight
between the police and the soldiers,; is that what you want to adhere
to now?-A. I remarked at fir.t that when I first heard the firing
I didn't pay much attention to it, but when it continued, of course,
I (lid, and I told the comimittee-of course I meant the firing as a
whole, I didn't mean the first two or three shots.

Q. Why did you limit it, then, as narrated, "I heard the firing
when it commenced and supposed it was a raimpage?"-A. Probably
they got that down not exactly as I said it.

0. Is it your best recollection now that you said on account of all
the firing you considered it a raipage?--A. No; I didn't say on
account of all the firing; I meant on account of the firing.

Q. And by a rampage-you are very clear in your mind that at
that time you consi(lered it a row between the police and the soldiers,
is that true?-A. Yes.

Q. Then when you testified before Mr. Purdy as follows: "Q.
Where were those shots? In what direction from your house?--A.
They were in the direction of the garrison. I had an idea they were
down at Mrs. Leahy's place, because several times disturbances had
occurred in that part of the town, and this same officer that was shot
was shot right down in the neighborhood two or three years ago."-A.
That's correct.

Q. Then you thought at that time it was a row at Mrs Leahy's?-
A. The first shots seemed to be-of course. I was lying down, had
my ear on the pillow and it sounded a little farther off and to the
leh.

Q. When (lid you modify your opinion as to the location of the
sIiots?-A. Understand. Mrs." Leahy's house I refer to was where
Evans and his wife lived.

Q. I know. When did you change your mind about the location
of those shots?-A. Well, I didn't. Tfhey sounded of course to me
that way.

Q. l)o you still think those shots were down there?-A. No; I
don't knov whether they were or not.

Q. When did you change your mind they were not there?-A. I
didn't know where they were.

Q. When did you change your mind those shots that you testified
to were, in your opinion, down by the seat of trouble-the Leahy
house-were not down there?-A. I heard from other parties who
lived nearer and who were up and dressed that the first shots were
fired right from about the mouth of the alley, or near the sally port
of the garrison-somewhere in that neighborhood.

Q. Then, on the information you subsequently acquired, you have
changed your evidence; is that true ?-A. No, I haven't. I don't
know front my own knowledge where they were.

Q. I want to know now, was that your opinion at the time, that
they were over by the old Leahy house where this policeman was
shot two or three years before?-A. That's what I thought when I
first heard it.

Q. And when you testified differently before this court, you were
basing it on that evidence and subsequently acquired evidenco?-A.
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I am under the impression I didn't testify differently; the shots were
still to the right, no matter whether they were at Mrs. Leahy's place
where Lon Evans was living or at the sally port-still to the right.

Q. But, in your direct evidence, and I noted it carefully, you said,
"In a few seconds the firing continued. I raised up in bedand lis.
tened. The sound of the firing was down toward the garrison, seemed
to grow nearer."-A. Yes, in both instances it would have been
toward the garrison.

Q. Where is the old Leahy house, will you point it out on the map
there? The Leahy house I mean, not the Leahy I otel.-A. It is not
represented there.

Q. What's the next street parallel to Adams and east of Adams or
rather northeast it would he ?-A. I think along about in here.

Q. Isn't that Jefferson street you have just pointed to--A. I
think it is.

Q. As a matter of fact, isn't the place you speak of on the corner
of Fifteenth street where it. practically joins the Goveininent road,
or a little above that, a block northeast of that?-A. I believe it is, sir.

Q. So that this Leahy house, from where you first understood the
firing to be, was pretty nearly opposite what represents the noncom.
missioned officers quarters up there, isn't itf-A. I think that's
about it.

Q. Just about opposite that ?-A. Pretty close.
Q. Now, then, explain what you meant when you testified as fol-

lows before Mr. Purdy: " Q. Now, you state that when you heard
thes-o shots they appeared to be in the direction of the Leahy Hotel?-
A. Of course, it seemed in that direction, but I think it was further
off than that, the first shots were more to the left." What do you
mean by more to the left ?--A. That would have been more to the
left-to the left of where Mrs. Leahy's hotel is.

Q. Where is Mrs. Leahy's hotel ?-A. On the corner of Elizabeth
and Fourteenth.

Q. As a matter of fact, isn't it in the same block with you ?-A.
Yes, sir.

Q. When did you first accumulte the in ression it was at the
Leahy Hotel?-A. Well, I knew after I raid up in bed that it was
much nearer, the firing was nearer and still coming nearer, bound to
have been in the back of the hotel or around there-the Leahy Hotel
I meah.

Q. Doctor, I have just read carefully your evidence before Mr.
Purdy, and with the permission of the court I will ask you to read
from the points indicated and, with the court's permission, rethd it
aloud.

(At this point, upon motion of a member of the court, the court was
closed, and the accused, his counsels, the witness, the reporter, and the
judge-advocate withdrew. Upon the court being opened, the accused,
his counsels, the reporter, the witness, and the judge-advocate re-
sumed their seats. No announcement was made.)

Q. Now, I will read as follows: "Q. Now, Doctor, what first at-
tracted your attention ?-A. The shooting; I thought there were two
or three shots fired; that first attracted my attention, I suppose. Q.
Where were those shots? In what direction from your residence?-.
A. They were in the direction of the garrison; I had an idea they
were down at Mrs Leahy's place, because several times disturbances
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had occurred in that part of town, and this same officer that was shot
was shot in that neighborhood two or three years ago. Q. Calling your
attention to Exhibit A, I will ask you to indicate on this plat jui-t
where your dwelling house is situated.-A. It is about the middle of
the block, between Thirteenth and Fourteenth streets. Q. Fronting
on Elizabeth street?-A. Yes, sir. Q. And abutting on the alley?-
A. Yes, sir. Q. You were sleeping in the frame building in rear of
the brick building?-A. In the frame building in rear of the brick
building. Q. I have indicated your dwelling house by figure 4 on
this plat; that correctly indicates the location of your dwel ing--A.
Yes. sir. Q. Now, you said when vou heard those shots they ap.-
peared to be in the direction of the Leaky Hotel ?-A. Of course. it
ceined in that direction. but I thought it further off than that-the
first shots were more to the left, Q. Down near the garrison wall ?-
.%. Yes. sir; seemed to e in the direction of the garrison." Now,
these shots referred to here were tlhe first. shots you heard ?-A. They
wCre.

Q. There is nothing to indicate so there in the evidence,' that you
had in mind any other or subsequent shots. Then, Doctor, how far
does that garrison wall extend ?-A. W ell, really, I don't khow how
for; it extends a good ways-probably half a mile.

Q. What's your best recollection -A. Do you refer, Colonel Glenn,
to the brick w all or to the line of the garrison?

Q. I refer to what is generally known as the garrison wall; where
does that extend in the direction a little north of east, how far?-A.
The brick wall doesn't extend but a little ways, but, in referring to the
garrison wall I intended, I supipose at least, generally speaking, in
speaking of the garrison wall I mean the line. It's a picket fence, I
think, or a wire fence, after the wall ceases.

Q. Where does the wire fence commence-A. I think it coin-
nences somewhere between-along about Adams street; I am not
sire.

Q. As a matter of fact, Doctor. doesn't that wall terminate just
ahout the end of the last barracks there? You understand the plat.-
A. The last.? I think it does.

Q. And from that on-A. From that on it is a wire fence.
Q. Then, as a matter of fact, isn't the Leahy house, where you said

this shooting was, isn't that way beyond the garrison wall?-A. Way
beyond the brick wall?

Q. About two blocks?-A. I don't know whether that far, it is
certainly beyond-there is no brick wall at. the LeaI y property.

1 Then that first firing was not directly where you said-by the
garrison wall ?-A. It seemed to me to be further to the left-tlat is,
further to the left of the brick wall.

Q. As You have now explained it. wasn't that beyond the garrison
wall, is a matter of fact, in an easterly direction, or,.to be accurate, a
little north of east ?-A. As it sounded to me it was in that direction;
of counr-e I couldn't locate it.
Q. Will you look at the map. and from your own house what is,

as near as you can figure it, the actual direction of the Leahy house?
You see the indicator at the top and the point indicates north. Tell
the court what that direction is.-A. That would be east, I think.

Q. As near east as you could figure it out practically? Then the
first shots were there in that bad-land district, as you understood it

f

807rr D.. 10,10T,)



AFFRAY AT BROWNSVILLEj TEXAS1

that night? That is your impression-that's what we want?-A.
That's where I thought the first shots were.

Q. How long after that before you located shots nearer to you?
How much shooting had been done before that?-A. I don't re-
member how many shots, probably anywhere from three to six, maybe
a dozen.

Q. Anywhere from three to six shots fired before you accumulated
the impression in your mind at the time, that it was nearer to you--
nearer down toward the garrison ? When you got that impression
that it was nearer down toward the garrisorr, how much shooting was
done--A. I didn't mean nearer the garrison particularly, but nearer
to me.

Q. I mean that. Where did it seem to be?-A. About on my
right.

Q. Tell the court.-A. Of course, if it was on my right it would
be toward the garrison; I didn't nican exactly toward the garrison
wall, butcn that direction. toward the right. V

Q. There's the map. Will you show us about. where it was? I
want to know, because this is important. Wheic was it?-A. The
first firing may have been down in here, anywhere along in there,
to my right, aind as I said. further off. (Witness indicated the
space-location of the Leahy hol.se; then dragged his pointer over
toward the noncommnissioned offices' quarters and worked it down
toward C Company barracks, covering quite an extensive area-as
far as B Companv'barracks.)

Q. So you thought it was all in that area that you have last de-
scribed ?-A. All upon my right, in that direction.

Q. Is that as accurate as you care to be in your testimony?-A.
That's about as accurate as I could be.

Q. That's as near as you could locate it ?-A. It is.
Q. Now, where was the firing when you first located it accu-

rately?-A. WVell, really I could not locate it accurately until it was
right in the alley, right back of my place.

Q. Not until it was back of your place?-A. When I heard the
firing just previous to ihat, of course I know it was somewhere about
the Leahy Hotel.

Q. How did you know it ?-A. By the sound.
Q. Then you did locate it accurately?--A. It might have been in

Fourteenth street; it might have been in the alley between Four-
teenth street and the garrison wall-anywhere in that neighbor-
hood-but within, say, half a block. I could locate it distinctly, but
1 could not tell exactly where it was, of course; quite a number of
.shots fired; some might have been one place and some another.

Q. Did you at any time that night locate any shots by the Leahy
Hotel? It so, tell the court what ones, and at what stage of the pro-
ceedings.-A. Yes.

Q. When?-A. I heard shots back of the Leahy Hotel in the
street-that is, where the alley crosses tihe street.

Q. Then you loc~tted that before or after the firing back of your
house ?-A. Before.

Q. Then that's the first shooting you accurately located, was it?-
A. Of course, when speaking of accurately locating, I could locate it
within half a block, you see-probably 40 or 150 feet. That's about as
accurately as I could locate that firing up there.
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Q. When did you first go Iback to that thin partition that separated
you from the alley?-A. 'rhe next morning.

Q. Not until the next morning?-A. Not until the next morning.
Q. Did you go into the kitchen at all that night?-A. I did not.
Q. Then you were mistaken when you said in your direct evidence

you went back there-A. That night?
Q. I mean your direct. evidence here this morning.-A. I don't

think I said that.
(,At the request of counsel, evidence page 763 [3591 was read.)
Q. All right; I misnoted it. Doctor, did you go to bed on the

wrong side o get up on the wrong side that night'-A. I went to
bed on the wrong side.

Q. But you got up on'the wrong side to get your slippers-A. I
was feeling for the slippers on the wrong side-that's why-that is,
from where I left them.

Q. How was your bed located that night, Doctor?-A. It was
pulled out almost in the center of the room.

Q. Will you, as near as you can, tell me how the head and foot
rested, with respect to the points of the compass?-A. 'Tle foot of the
bed was east and the head of the bed west. Not exactly that, but the
foot was northeast, so that the foot of the bed was toward the door
owning into the kitchen.(Q. It ran parallel to the walls of the house, did it-the bed?-A.
Almost; yes.

Q. Then when you speak of the right you mean toward the gar.
rin ?-A. On my right side I mean toward the garrison; on my
left toward the toi n.

Q. That's what I wanted to bring out and clear up. Doctor, in
yoIr filrt evidence you testified positively about this speech. Among
other things you said that lie said " GodI dain him." Now, in your
evidence now y'oil renemlwr with considerable particularity that you
don't know whether he said "God damn him " or he said "God
damn ;" that there was sonie firing intervened, although you had
just stated that there was no firing intervened. What did you mean
by that? Which is correct ?-A. Well, as nearly as I remember, when
the firing commenced ti lere wIAS probably two or three shois fired at
once then, probably after just a second, there was other shots fired;
and it nmy be that I heard that " God damn him " or " God damn
them." I don't remember how that was; but 1 certainly heard the
expression " God damn," but whether it was hin" or " them," or
simply an exchunation, I don't remember. If I said it was " God
dain him " I suppVose that was right.

Q. You told fr. Purdy, "God damn them, give 'em hell."-A.
That expression wasn't distinct; it was more nearly as I understand
it, or heard it, " Give 'em] hell." Might have been him or they it
referred to. " Give 'em hell," said quickly.

Q. When lid you first make up your mind that they were going
down toward Thirteenth street, and that they went between Thir-
teenth and Twelfth ?-A. Why, I could hear the firing distinctly.

Q. When did you make up your mind, Doctor, its to these two
points I asked you?-A. Right at the time.

Q. Why didn't you tell the committeel-A. Didn't ask it, I guess.
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Q. Whv didn't you tell Mr. Purdvy-A. He didn't. ask it; at least
I don't remember he (lid. If lie did I would have told him so.

Q. Any negroes living in Brownsville, Doctor, before the colored
troops were sent there -A. Yes, sir; a few.

Q. How many?-A. Well, let's see; (George Watson's family'---
Q. You need not name them; just tell us.-A. Probably ialf

dozen.
Q. Ifnlf dozen nien?-A. Yes.
Q. Did .,ome come in with the colored troops who were not sol-

diers?-A. Po.sibly. If they did, I dont know anything about it.
Q. But. you know all of those von mention as beii there previous

to the arrival of the Twentky-lfth Infantry?-A. Xes; I knew all
those well.

Q. Could any of them have been with this party?-A. Well, it's
possible, of course, but not at all probable.

Q. Could you distingiiish Ietweel their voices and those of the
soldiers?-A. I don't know that I coi1. 'There's one or two of them
I am satisfied I would recognize their voices, being well acquainted
with them.

Q. Might the others have been in there 'mid talking in the negro
voice, what you described as the nero voice ?-A. 'liiat night be so.

Q. I think vo said the olv tiling youI had to identify them as sol-
diers was the voice, was it not? Youi didn't see them ?-A. I didn't
see them.

Q. Was there anything else to identify them as negro soldiers
except, those voices?-A. 11W, the sound' of the gums.

Q. So you1 took the sound of the voices and the should of the gins
and put them together and made negro sohliers of it, did you ?-A.
Exactly.

Q. Tell the court what the differeuve is between the negro voice and
the white mans voice, that you are able to detect it so readily.-A. I
don't know as I could explain that. You night ask me fhe same
question, why I could recognize i Mexican's voice.

Q. I probably will, but i would like to have you tell the other first.
Tell the court.-A. I don't know as I could tell, exactly. I was
raised on a farm with negroes and I can certainly disitinguish their
voices.

Q. Yet you can't tell the difference?-A. I can't tell exactly what
makes the "difference.

Q. You Ineam to state to this court, that there is not lots of white
men all through the South that talk so much like a negro that you
can't tell the diflerence?-A. Of course, the' use practically the same t
language; but. at the same time their voices'are different.

Q. (Question repeated.)
A. I don't think there's many; might be a few, of course.
Q. And you won't tell us what there is in the negro's voice that

separates it so distinctly in youn mind from lots of white men's vmces
in the South ?-A. I can't tell exactly what peculiarity it has.

Q. Is it so indefinable that you can't describe it?-A. I am not a
specialist on sounds and human voices, and I can't tell. I don't know
why it is, I know there is a difference and a decided difference, but
whit makes the difference I don't know.

Q. You won't tell the court anything further than that as a mark
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(f distinction in the voices?-.. I can't tell the court anything I
do(t know, but, I don't know why that is.

Q. Then you don't know whai the difference is between the white
man's voice and the negro's voice?-,%. I recognize the difference
hwtween the two voices when I hear them, but I don't know whatCauses (lie difference.

Q. My old profemsor used to tell nie, )otor, that if I knew a thing
I could tell it, and I have learned to believe very strongly in what he
.aid. Can you now tell us any distinguishing mark tit all that is
t:,luuible tha't enables you to distingilish11 the white imn's voice of the
,ouith from the negro's voice?-A. I suppose it is merely a differences
in race .huaracteristies; they have different colored skin, they have
different hair, they have-diflerent voit.es.

Q. Does a different colored skin make a voice sound differentl-A.
I don't Ihinlk so.

Q. What does make it sound different, then ?-A. As I have said a
number of times, I don't know why it is; I don't know why a Mexi-
can's voice sounds different froult a negro's or different fronm what we
call the Aniericano's voice, but there is a difference.

Q. But you can't tell this court hnt. it is?-A. No; I can not.
Q. But you do admit there are some white folks in the South that

talk very much like a negro?-.. I have heard them, especially when
they talk negro dialect.

Q. et'S till'!! our1' attention to this sound on which vou are such an
expert, gained from your experience on the frontier r when the Indians
were makinar raids. When von were on the frontier and the Indians
were inakiung raids, did they'use steel-jacketed bullets?-A. No.

Q. When did they commence to use them?-A. I don't remember.
Q. Was it before or after you laid away your arms-ceased to have

a gmn?-A. Before.
Q. 'fell us how many of those high-power guns you are familiar

with.-A. I ant not falniliar personally with any of the high-power
guns; have neve' owned any.

Q. You stated you were familiar with the sound of them.-A. Yes.
si I.

Q. How many times have you been around the new Springfield
rifle and heard it shootiug?-A. I was nearer to it that night than
ever before.

Q. You are positive that you were near to itM-A. Yes, sir.
Q. Yes; 'oui swore to it. 'low mlJanv times were you near to it?--

A. I don't thiuk I ever heard it before.'
Q. And yet you swore positively you heard it that night. What's

the difference between this you swore was the Springfield and the
Mauser that carries the steel-jacketed bullet ?-A. They are both high-
pressure cart ridges.I
Q. What's the difference?-A. I don't know; don't think I ever

heard a Mautser. I have heard the Krag-Jorgensen.
Q. What's the difference between that and the K rag-J-rgensen ?-

A. I don't know the difference.
Q. What's the difference between that and the Winchester that

shoots the steel-jacketed bullet ?-A. I never heard it.
Q. How about the savage that shoots the steel-jacketed bullet ?-

A. I don't know anything about it.
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Q. Then why did you swear to this court that you knew at that
time that was the army gun, and that enabled you to say it was negro
troops?-A. I am glad you say it was the army gun, because I didn't
know whether these troops were armed with the Krag-Jir'gensen or
the improved Springfield- I heard that the next day, that it was an
improved Sprinugfield, from Dr. Fred Coinbe, but I distinguished
readily it was not any gun firing ordinary black powder and, of
course, knowing that, I was satisfied that it was the army gun that
was used, not only from the sound, but front the number of then used
at tile same time.

Q. Then, Doctor, explain to this court what you meant by this
answer: "Q. So from the voices of those men you concluded they
were negro soldiers?-.A. Yes, sir; and I could hear distinctly the
intonaltion of the guns; I knew they were army guns, and that there
was no such intonation in a Winclester or a six-shooter." You have
just. testified that you didnt know anything about the Winchester
that shoots that sarhie kind of carlridge.-A. Because down there. and
in ill experience. we don't use any hIhgl-pressure carit rid,_,es in a Win-
chester. There may be one or two ineni iln Brownsville who have tell
shoot these cartridges; I don'( know anytlhing alit it.

Q. You never saw one and vet you swear ire. if I understand( tht
English language, that you iivew those were drn.y guns from the
intonation and not Wil'chler el, guns?-A. Yes.

Q. YoU mlelill to repeat tl: hleVre a1 hinz (lie truth ?-A. I do.
Q. And vet yo say you never heard a Wiilw-er shoot that high-

pleSsitre c';I1tri(g..e ?-. I never.
Q. Now. oie more I relseat. So far as you saw and heard that

night, and irrespective of volr subsequlelit coniver'sations with other
witnesses. the only thing y'ou know alut this (l)at enables you to
identify ihese colored troop-; w%*os the :ound of tile voices and the
intonatioll of there gunls?-A. Exaelv.

Q. Which voi .swor. were aimy guini?-A. Yez. sir.
Q. And ycu now swear titil they were ariy giiii,, .- A. T do.
Q. Ani ihe o1ly thing you have to base that on is (he intonation of

the g1n ?-A. And tle sound of (lie voices.
Q. You nevel saw 11n1y of thmoe gins before ?-A. Oh, I had seen

the guns lwfore: scen fl(11 in tie lllk of tie soldiers.
Q. Had you ever exlniiiiied one of lte.?-A. -No; not closely.
Q. You didn't lklow anivthiiig about the mnark,; on it-how to dis-

tingui.h it. from another prie ?.-A. Of cour-., I could (list inguiish it
from another gim. b)y looking at it.

Q. Have you eve' coilar(d it with other gunrs?-A. Not stood
t h e n m s id e b , id e : 0 .o11 .

Q. Where liad 'ou heard (his gun fired before thit night-that,
you swear is (lie :rmv gun?-A-. ,\s I sav I doiit know as I ever
heard this Wilwoved Sjpriigfihd fire(] Ihfoi'e. I had heard the others
on (lie target range; I niIi ile Krags.

Q. Are v'on familiar with the guns in Brownsville-all of them?-A. Speakidug of fainiliarity with guns, I (out eita to single out anyn~iua ,t's I, I ,don't th,
particular gun. As . ay, there mnay le some party--oie or two.
maybe, pos.sil)y more-that have ,Winchesters shooting high-pressure
cartI'i(lg('s-stel-acketed bullets-but I dnt know of any such. I
know of a great many who have Winchesters that shoot the ordinary
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cartridges, some of them the soft-nose bullets. They use these gener-
ally in hunting.

Q. Do you know all the people that have guns in Brownsville ?--A.
No; not all of them. I know a great many of them.

Q. How many do you know, approximately ?-A. Probably 50, in
aind around Brownsville.

Q. Then tie other 150 to 200 that were armed that night--you
don' know what kind of arms they had, do you ?-A. I don't believe
thevy had any.

(. Didn' you go downtown that night-A. I did not; no.
Q. So you don't know anything about the others?--A. I think the

others would have done like I would have done if I had gone out at
all-just dressed and gone out to find out who was hurt,'if any one,
and without being armed.

Q. That's simply a thought; you are not swearing to that?-.
A. No; I could not swear to that.

Q. I think, and I appeal to tei record. that you swore there was no
gun in Brownsville that would so11d like thove shots that night?-
A. I don't believe it; I don't think there's a single gun in Browns-
ville that would sound like those; of course, I may possibly be mis-
taken.

Q. Tlnt's what you want. to swear to to (his court?-A. To the
best of my knowledge there is no gun in Brownsville that would make
thlt noise.

Q. But voifr" knowledge is limited to about 50 guns?-A. I couldnot say to ihat; of course I have a great ny friends that have guns.
Q. As niany as 50?-. I think so.
Q. You said so.ei.g bout learning Some pistol shots; when

did you hear those? What part of the proceedings?-A. The first
shots I heard I tlought they might, be pistol shois. As I was lying
down then, and not. paying any parlituulair attention, of cour se I
could not swear to the sotilnd of those guns, because I did not hear
tlieiim distinctly. but I certainly heard pistol shots afterwards, after
I liard those' sits back of illy house in the alley. I then heard
pistol shots.

Q. So you heard pistol shots both before and after the firing in
the alley back of your honoe?-A. I don't say before-certainly
afterwards. I am Inot sure about tlie pistol shots first.

Q. How nitny 1)istol shols did you hear after that.?-A. Certainly
as Maiv 6s 3. l)).ssibiy iniire.

Q. \Were there inore?-A. I cold Yot swear to that. I think there
W"Is pOQS:illv 5 or 6.

Q. Mighi there have been more than ihiat?-A. I don't think so.
Might po.,sibly have been pistol shots fired exactly at the time the
gung were fiied and I did not notice the difference, but I certainly
(lit] heri as inany as 3.

Q. 'Your trained e r was not trained enough to determine whether
there 'va. other pistol firing-mixed shots? A. I could not dis-tin-
guish lhem.

Q. Tlre might have been during that other shooting some shots
different from those you are certain were army guns. anl(l you not
detect it?-A. There'wiglt have been; I didn't notice it if there
was.
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Q. Well. then, when you testified before Mr. Purdy, as I have read
to you," I knew they were army guns, and there was no such intona-
tion in a Winchester or a six-shooter," what did you mean? You
now say there were six-shooter or pistol shots.-A. Well, these pistol
shots certainly did not make the same sound as the guns.

Q. 1)id you say they were mixed up with the other shooting?-
A. In between the other shots; yes.

Q. Quite a good deal of pistol shooting?-A. No; only a little, a
few shots fire(].

Q. Did I understand you to say there might have been and you
could not distinguish them- -A. Possibly there might have been a
few other pistol shots fired that I did not distinguish.

Q. Might there have been some shots from a repeating pistol-
A. I don't think so.

IRFIORlECT EXAMNATION.

QUESTIONS BY TIlE JUDOE-ADVOCAT.

Q. Doctor, you have made a statement on cross-examination that
you have talked this matter over more or less with other witnesses;
have any of these conversations changed your recollection of the
alfair in any manner ?-A. Why, I don't know that they (lid par-
ticularly--certainly did not change the material part of it. 'hat is,
wiat I consider the material part.

Q. When you testified before the Citizens' Committee, do you
know whether or not they took (town everything you said?-A. I
don't Ihink they did; quite sure they did not.

Q. Isn't it possible you night live said much more before that
committee than was recorded?-A. I am satisfied I did.

Q. In other words, they reduced to writing merely what they con-
sidered of importance?-'A. Exactly.

Q. I think you testified you had your head upon the pillow and
was almost asleep when you heard the first shots?-A. Yes.

Q. And shortly afterwards you raised up?-A. Yes.
Q. And when you heard these first shots they were in the direc-

tion, as you thought tien, when you had your lead down upon the
pillow in a half-drowsy condition-

To this counsel for the accused objected as follows:
It Is not fair examination, and I object. Lnlt yourself to the record and

we will not obje.t. Ih, Is IitItthng Ideas ito the witness's ndll sad we object
to that. We have no obJecti'iis to a mw!eetly sure, o3en exaihiluntlou, but I do
object to putting Ideas Into the witness' mind. It is not fair.

By the judge-advocate:
Maynv it piha'e the court. ir I have msquoted the witness It Is not Intentionna.

My Idea is that lie sald ite was nlwut asleep. I would like to have that Idea
cleared up; would like to have the re, ord read.

By the counsel:
Our revolletion Is thot the witness has not said a word about lialf-drowsv

condItiom. I took him all over that, but If he did say so we withdraw our
objection. We appeal to the record.

(At request the record was tie read top of page 753 [359].)
By the judge-advocate:
M I understand the objection of counsel is simply to my choice of terms?
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liy counsel:
I do.

lBy ite judge-advocate:
In (hrder to plhvate counsel I will change the form of question.

By the counsel:
It Is not necessary to placate counsel; simply change the question.

Q. When you were in this condition, near asleep, you thought the
firing near the Ieahy residence?

By the counsel:
I understood you to withdraw the question, did you not?

By the judge-advocate:
I int simply reforming It. I will withdraw It and Insert It again, If It

lilease the counsel.

'The question was withdrawn by the judge-advocate.)
. . As I understood you to say, you had your head down on the

pillow and were in a condition "nearly asleep when you heard the
first shots?-A. Yes, sir.

Q. And they sounded in the direction of the Leahy residence ?-A.
Yes, sir; not ihe hotel.

Q. I understand. And as soon as you raised your head up you got
tile direction accurately?

By counsel for accused:
May It please the court. he (IM not testify to any such thing on cross-examina.

til. I took him over that, and lie s4ld first positively and distinctly the first
tiie he fixed the direction accurately was directly behind his house, and he
subsequently changled it alnd said It was at another time, just about the Leahy
loitel, and it is mni-iuoting the record. If you will confine yourself to that we
will interpose no objection.

By the judge-advocate:
In order not to take up thie wIth useless arguments, ! will withdraw that

question.

Q. Whlen you raised your head from the pillow, in what direction
were these slhots?-.. To tile right.

Q. By that what do you mean ?-A. Toward tie garrison.
Q. Y ou made a statement about the garri.son wall; what do you

mean by the garrison wall ?-A. 'The brick wall.
Q. But you later qualified tlat, I think.-A. I mean the boundary

of the garrison when I refer to the garrison wall. That's what I
intended ill tie first place, but, of course, there is a difference really
between the fence and the brick wall.

Q. Now, if there had been pistol shots fired simultaneously with
tis rifle fusilade that yoiu described, would you haye heard them?-
A. I might have heard them; might have noticed the difference if
they were close by.

Q. But you did not?-A. I did not.

EXA3MIINATIONY BY THE COURT.

Q. Why did you not try to ascertain who were doing the firing that
niglt.?-A. I knew who were doing the firing, consequently I did not
try to ascertain.
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Q. I understand the question to mean other steps than you had
taken.-A. As I testified, I knew as well as I could know under the
circumstances, froir tile intonation of the guns and the sound of tile
voices, that it was the negro soldiers doing the firing-that is, the
principal part of the firing. Naturally, I suppuzr, it was the Mexi-
can policemen who were firing the pistol shots.

Q. Did anyone fire into your house on the night of the 13th of
August; aid if so. did you ascertain who fired them?-A. I didn't
know that night that the house had been fired into. and the next
morning I found what I thought was three shots had been fired into
it. I discovered afterwards that really only one shot had been
fired in.

Q. Where did the sound indicate that the pistol shots catte from?--
A. The pistol shots were on my left.

Q. By left you mean toward town?-A. Yes. sir; down toward
town.

Q. How near were they to your house?-A. They seemed about a
block.

Q. Where was tile shot lole located which hit. your house?-A. It
went through the weatherboarding in a shed tidjoining the kitchel ;
went through that and grazed a partition. and then-the partition is
one wall of a privy that is in one corner under this shed--then it
went through the weatlherboarding of the kitchen and lodged in an
upright, I think, 4 by 6; I cut it out of that afterwards, not for some
tine afterwards; and(] the reason I thought there was three places,
because when the ball first struck, it struck glancing and it made a
hole; the ball struck lengthwavs and made a long hole. there, and the
splinters on the inside closed in, looked like two bullet hiobs: and -
then where the bullet struck the side of the kitchen, went through
the weatherboarding there; from time direction, I thought it had coimle
through the hittice work, and consequently it. looked like 3 holes; that
is, 2 holes on the wall in the privy and another hole in the weather-
boarding of the. kitchen. 'l'hose houses have been whitewashed.
What first attracted mv attention the next morning when I went out
there was the scales of the lime-whitewash--that was down on the
floor.
Q. You said you afterwards cut it out; what do you mean by cut.

ting it out?-A. Cut the ball out; yes, sir.

Q. Will you de.eribe the ball ?-A. Yes. sir; I didn't cut it out until
Mr. Purdy was down there the last time, because it was rather a diffi-
cult place to get at; I had to take a chisel and hammer and chi.el
it out, and the ball, having only gone through plank, was not muti-
lated to any great extent; it was practically intact; a little mark on
it where I think it had struck a nail; but it was what they call a
steel-jacketed ball, with deep grooves from the rifling of the gun
on iL

Q. How did you know where it entered and passed out?-A. I
could tell from looking through one hole to another, and th~n where f
I found the ball, of course. p

Q. Where did it lodgeY-A. It lodged in my kitchen wall after
going through the weatherboarding; it lodged in an upright pine
scantling, .

Q. Will you kindly describe the direction as near as you can. that '

the ball took Explamin.-A. It came from the cast, from toward

Is
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tile garrison. Now, I looked through the holes in the wall, and my
iiiipre:sion was that it was fired from a house on the corner of that
alley% back of tie Ieahv Ivlotel. There is a frame 11ti.se there-a
AMe. ican lives in it. I don't think it is represented there, but I can
show exactly where it was.

Q. If you will, please.-A. That is the house right there. (Wit-
jW5, iehidicated oel map 10 ihwest corner of F'ifteentli st'tt and thu
alley.) When I looked through tie hole, it seemed it would have
sti-ick this house here, but it didn't.; it just missed it, right along
that way (indicates with pointer) ; you see it was near the edge o%
the house, i ight there; it was near the alley where the ball went in,
right oh this corner.

Q. l'lhen, as I understand you, from the location of the entrance of
the bullet and the point where it lodged, you judged it came from a
height and passed down ?-A. No; it secle'ied to be Pretty much on a
level.

Q. Then how high, please, was the entrance shot front the grominl ?-
A. 'Tlhe entranlce shot wos-it mmti1t have been all of 0; feet.

Q. And where Nou fomd it lodged; was that place-A. There
was very little dil'ercnce.

Q. Afout what was the difference, to the best of your recollect.
tion?-A. Not nuore than a few inche .

Q. Which was the higher?-A. I think the point where it lodged
was r little higher than-

Q. Than the e(litivale ?-A. Yes, sir.
Q. What thiicklmes. of material in inches did this bullet pass through

before it stopped?-A. I think it only passed through about 4 or 5
tielhis.

Q. Please state kind of material?-A. Pine. Weatherboarding
alnd inch lumber it was, and then into the ipriglit. I will state there
was a peculiarity, about that shot to me. In looking through I (id
not see how that there could have been only such a slight difference
between the height of where the ball entered the weatherboarding
Iir'st and where it lodged and a im standing on the ground at that
distance, and if lie had been 'further off you see the house would be inthe way. I don't undertaid how that was; if it had been a glanc-

ing shot it would have to strike oi a brick building and glance. It
seemed to be a glancing shot because the ball where it went through
the first. board in my shed struck sideways, which would indicate it
was a glancing shot, but at the same time there was no brick building
for it to glance on, and if it had struck the house front where I
thought it was fired from-and I looked at that house and could not
find any marks at all.

Q. Will vont state whether you found any marks on the bullet di-
vating that it, had struck a brick wall, or anything of that kind ?-A.
I could not find any marks on it indicating ihat it had struck a brick
wall or anything of that kind; it was not flattened or badly marked.

Q. Ilow many grooves were in this bullet you cut out?-A. I did
not count the grooves.

The court then took a recess until 2 o'clock p. m., at which hour
the members of the court. the judge-advocate, the accused, his counsel,
and the reporter resumed their seats,
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lecross-examination of the witness C. H. THORN, who was re-
minided that he was still under oath.

QUESTIONS BY COUNSEL FOR TIlE ACCUSED.

Q. Doctor, if you knew. as you stated in your examination before
the court, who were doing the' firing that night, why didn't you tell
the committee so the iiext morning?-A. I suppose I did.

Sou swear you did, now?-A. No, I do not.
Q. Well, did vou?-A. I don t remember.
Q. The record doesnt say that you diil ?-A. No, sir.
Q. What is your best rieolhlet.iioj?-,\. I told them I heard the

voices and heard. tle gims.
Q. Did you tell that coiilitl.,, the itext inorn~ing that you knew

it was the soldiers that did that shooting?-A. I don't think I was
asked that direct qiiestion.

Q. Why didnt you tell fliini? You were asked to tell all you
knew. If von knew it was soldiers don't you think that was un-
portant enough to have told that committee?,-A. I think the evi-
dence will say that I told them I heard the voices of the soldiers and
the guns an(l recognized thema as army winllls.

Q. There is not a line of it in the report of the committee-not a
line, and I have read all that the report contains. Now, will you
swear to this court that you did tell that committee that they were
negroes and that you recognized them as army guns at that time?-A.
I don't rememhe: tile testiiuonv before the committee.

Q. What is your best reclletion?-iA. _'My recollection is if I
didn't tell then dirtctly I did so indirectly tlat I knew and recog-
nized who did the firing.

Q. Here is your testimony before the committee: "Tell the com-
mittee what you know.-A. I know nothing except what I heard; I
heard the firing when it commenced, and sul)posed there was a rain-
page. I was in hed; there was only a thin wall between me and the
alley. I heard one man say, ' There he goes' or I here they go ' or
'There he is.' Then another spoke in a loud voice, ' Give lim' or

them hell,' and louder still, I God dani him.' It was a negro's voice.
Three bullets went into my house. I didn't hear them go back down
that alley for I got up anil went down town." Is there anything in
that telling them they were negro soldiers?-A. No; but that teSti-
moit, is not full.

Q: What is left outI?-A. I don't remember all that is left out.
Q. Tell us any one item that was left out ?-A. There was quite a

lot left out. I think it is very likely that I told them that I recog-
nized it was the negro soldiers that lid the shooting.

Q. Will you swear it?-A. I won't swear it, but I am satisfied I
did (to so.

Q. You are satisfied you did tell them it was negro soldiers that
night?-A. Yes, sir.

Q. That is now your firm belief that this was omitted from this
record ?--A. I think it was: yes, sir.

Q. Is there anything else omitted from this record?-A. I don't
remember anything articularr.

Q. I)id you tell the grand jury it was negro soldiers?-A. I don't
know that I told the grand jury iireetly.
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Q. D~id ytou or did you not?-A. I must have told them I recog-
iiizcd the voices its being the voices of the negroes, and the report of
tliv guns as being army guns.

Q. Did you tell them that you knew it was negro soldierst-A. I
duiii't know that I did tell the'coinnittee I knew it was negro soldiers
ill 1110se words.

Q. Did you state that it was your best belief that it was negro sol-
,litrs?---A. If I didn't I could have done so, if they had asked the
q(testion.

Q. Why did you omit such an important thing then?-A. Prob-
S ably because I wasn't asked.

Q. Wasn't you asked by the committee to tell all you knew I-A. I
Sil)Ose so.

Q. Wouldn't that include as important knowledge that these were
ni,,ro sohlierIs that did the shooting?-A. I might have answered the
• iuc stion to the satisfaction of the committee without making that
S direct assertion.

Q. Wasn't that committee trying its utmost to fix that very fact at
Illt very time that they were negroes?-.A. Yes, sir.

Q. Why did you omit that fact, then?-A. As I said before, I
iohayl ly answer'd in such a way that they understood that I know

fi',m the sound of tie voices and guns thai lhey were negro soldiers.
Q. You didn't say, as far as the record is concerned, anything about

t1w sound of the gunis, did you or did you not?-A. I don't remember.
Q. What is your best recollection?-A. I think I did.
Q. You told them that you recognized those as the new Springfield

gmn '-A. As army guns.
Q. 'iat is now your firm convictionf-A. Yes, sir.Q. I)id you tell the grand jury that?-A. I think so.
Q. Is that your best recollection ?-A. Yes, sir.
Q. So you now swear you told the grand juryl-A. I won't

swear it.
Q. Could we not see?-A. Yes, sir; but I don't remember.
Q. That is susceptible of confirmation. They make a record-

A. Yes. sir; but they didn t make a full record.
Q. That is the pr-actice of your grand jury?-A. I have been a

inember of the grand jury fr-equently; they take down what they
think essential and they omit the balance.

Q. Would a grn d jury consider that unessential, that you had
detected these fellows and were an expert in that line?-A. I don't
know about that.

Q. If'not, why did you think it was necessary to tell this court
about it ?--A. I guess because it was asked me.

Q. Why did you think it was so necessary to tell Mr. Purdy?-A. I
suppose he asked me the question.

Q. Your best recollection is that you told the grand jury that you
recognized those shots as coming from on army gun ?-A. I think so.
I certainly did if the question was asked.

Q. Well. what, is your best recollection? We don't want any eva-
sion of that; we want to know, because that is valuable.-A. I guess
I (an't answer unleIs I remember.

Q. We are entitled to your best recollection, though.-A. Certainly.
Q. What is your best recollection?-A. lere litis been so much

talked about, that you know, and so many committees, and before
8. Doe. 402, 60-1, pt 2-25
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Mr. Purdy, and before the grand jury, and before the Citizens' Com-
nittee, that I can't, remember everything, word for word, as it
occurred.

Q. Wasn't there a great deal of talk among the citizenst-A. Yes,
.Qir.

Q. And you are very liable to get those different conversations con.
fu ed. Is that what you mean to say?--A. More or les; yes, sir.

Q. Doctor, why (lid you naturally suppose this pistol firing Mexi-
can police f-A. Well, the Mexican policemen were armed with
pistols.

Q. And just as soon as you heard a pistol fire you assumed that it
was Mexican police?-A. Yes, sir; because they are armed with
pistols, and the law against carrying weapons is very stringent down
there.

Q. And so when you first heard these pistol shots you assumed that
the Mexican police were shooting?-A. did.

Q. Doctor, what was the sentment toward the darkies when you
first heard the darky soldiers were ordered down there to Brow ns-
ville?-A. Well, I heard a number of merchants say they had rather
have the negro soldiers than to have the white soldiers.

Q. Did you ever hear aniy of them say it was a great outrage to
seud negro soldiers down tlwre?-A. No, sir.

Q. l ill you swear you never did?-A. Never did h-ciore this oc-
cu rrence.

Q. Cmifine yourself to before August 13 last. Did you ever express
11ny regret or any adverse criticism on sending those people down
tiei .-A. No, sir.

Q. You are sure about that?-A. Yes, sir.
Q. Po, you know Doctor Edger, of the Army?-A. Yes, sir.
Q. A\ill you swear to this court that you never expressed adverse

criticism olf the sending of colored troops down there to Doctor
I'Adger?

To this question the judge-advocate objected as follows:
I tinderstnd this cro.rQ.*xa mInatlon Is on the matter brought out under

the questions of the court, and I do not think that this matter was brought out
by the questions of the court this morning, and I object to It.

To which counsel for the accused replied:
May, It please the court, there is no stage In the proceeding of the examination

of a witneRs that you can not lay the foundation to dispute any statement he
sees fit to make. I have just asked this witness specililaly whether he knew
a certain party. anm asked him speclficaliy whether or not he made certain
statements to such party, and we now propose to ask further questions, and
later on, In regard to this matter. and It is clearly within our rights to ask that
this witness be recalled at any stage of the proceedings If we discover matter
that we can lay a foundation for dispute of his testimony or any part of the
matter he sees fit to testify to.

The accused, his counsel, the reporter, and the judge-advocate ,4hel
retired, and upon the court being opened, the president announced
that-

I am Instructed by the court to announce the decision that the objection be
not sustained. The question may be answered.

(Tho reporter read the previous question.)
. That was before the night of August 13--I am quite sure I

never did.
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Q. \Vhat ias the attitude of the Brownsville police toward the
American soldiers stationed at Brownsville before Augn.t 13?--A.
I am sure I don't know anything about that; I never heard anything
:1lioiit it,

Q. Do you mean to say to this court that it was not a matter of
conversation in the city of Brownsville generally of the antagonism
of the police of Brownsville toward the American soldiers?-A. It
could have been anioni)g people, but I never heard anything of it.

Q. Wasn't it general ly spoken oftI-A. Not to my knowledge.
Q. Wasn't it a fact and generally talked of in thecity of Browns-

ville that they were afraid to have the negro soldiers come there for
fear of their ravishing the women ?-A. Before the 13th?

Q. Yes, sir.-A. No, sir.
Q. You swear that no such talk camee to your ears?-A. I swear

that I heard no such talk.
Q. Did you hear any talk-adverse talk-generally around

Brownsville about the assignment of the colored troops there previous
to the 13th of Atugust ?-A. Possibly-niore likely some of the new-
,.rmers spoke that. way.

Q. Generally, around the streets?-A. No, sir.
Q. At socialgatherings? Or balls?-A. No, sir.
Q. It wasn't general talk, then ?-A. Not so far as I heard; how-

Pwr, I will say that I hardly ever attend h alls.
Q. I asked you whether or not it wasn't a matter of general talk

in the city of 'Brownsville from the time that order first came there
:111d the antagonism toward the a.signient of colored troops out
ihiere at Fort Brown iii the city of Brownsville?-A. I don't remem-
,er any such condition.

Q. There was no opposition that you heard of at all on the part of
tihe business men?-A. As I stated, I might have heard some oppo-
sition, but I also heard others say it was better for the place; better
for them individually-the merchants.

(The reporter read the previous question and answer.)
Q. Who said that about it being better for the merchants-who

said that?-A. I remember two; one was Oscar Sutor and one was a
miian by the name of Turk who keeps a dry-goods store.

Q. Wow did these mnon happen to say that in your hearingl-A.
'iey said that they sold more goods to colored soldiers than they did
to the white ones; that. the negro soldiers would buy dry goods,
notions, more groceries, and things of that kind, and spend less money
in the saloons in proportion than. the white ones.

Q. Didn't you hear any talk about fixing up separate bars for theIegroes?-A. I heard something about it.Q. Was that pretty generally talked about?-A. Well, I can't say
that I talked about it much.

Q. Wasn't it pretty generally talked about the town of Browns-
ville, is the question ?-A. I guess it was.

Q. Well, was it?-A. I suppose so.
Q. That is your best recollection ?-A. Americans talked about it.
Q. A good deal of talk about separating them from other people

when they would conic to drink?-A. I can't say thoat I heard much
talk about it, but I think it was a fact.

Q. Do you mean that the consensus of opinion of Brownsville-the
general exresion of opiinion-was unfavorable to the colored troops

881IV' 1, I P. 1 O07-')



~~82 AFFRAY AT MHIOWNSVIi~j.E9 TEXAS. (I. iU$T

being assigned at Brownsville?-A. I don't know as it was the g4'i-
eral opinion; I know some people said that the colored troops in
('a pta in Ayres' command were orderly if not the most orderly that
they had had there, at least for the last twenty years, and for that
reason the older inhabitants there felt no appruhension of any
trouble.

Q. You didn't expre.-ss yourself having any fears about thee
troops in connection with the women of the place?-A. Never
thought about it.

BMEOREOT EXAMINATION.

QUEStIONS BY THE JUDOE-ADVOCAT

Q. You spoke this morning of cutting a bullet out of your house.
What eventually bec ue of tiat bullet, or have you it now in your
possession ?-A.' No, I gave it to M r. Linton who was president [pre -
ent] when I took it out. Linton is the deputy United States .aihal
there-William [inton. lie turned it over to his nephew, Mr.
Creager, United States commissioner, and I think he sent it on to
Washington, with others.

Q. You also said this morning, if I remember you correctly, that
you heard nothing of any importance, of a horse in the street about,
the time of thI firing in the rear of your house. Did you hear any-
thing else about that. time besides the firing?-A. I heard during tie
firing-in fact, immediately after it commenced, I think right in the
rear of my house there in the alley-I heard some yells down to the
left; f thought fit the time, and it probably was, either on the street
or in the alley between l'irteenth and Twelfth stret.s. somiewhere in
that neighborhood to the left. It sounded to me like Mexicans, but I
could not distinguish what was said. It was something in a loud
voice n .,re like yells than anything else.

Q. Wore these yells oft repeated ?-A. No; I couldn't hear any-
thing said at all but I suppose that it was some one fleeing from the
negroes as they .were firing. I have never mentioned that before
because I didn't think it necessary; it was something that was indis-
tinct--t.o or three yells it sounded like.

RECROSS-EXA MI NATION*

BY COUNSEL FOR THlE ACCUSED

Q. Do you know what become of this bullet that passed out of your
possession to your own knowledge?-A. No, sir.

Q. Why did you say that you do know. Do you know whether
he gave it to anybody else of your own knowledge Did you know of
your own knowledge what became of it after you gave it to this man
you handed it to?-A. Certainly I do not; bilit he handed me a tele-
gram-

Q. Never mind. Yon don't know of your own knowledge?-A.
That is why I got it out.

Q. When did you make tip your mind that this other was inipor-
tant-about hearing these Me ican yells?-A. I don't know as it is
important now.
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Q. Never thought of it before-never thought to tell anybody of
it beforec-A. I don't know as I did; possibly I did.

Q. Did you ever tell anybody about it bforel-A. I really don't
remember; I may have done so.

Q. What is your best "ccollection ?-A. 1% far as I cani recollect, I
don't think I spoke to anyone about it..

Q. How lonig after you heard the first shot was it before those men
grot directly back of your house?-A. I couldn't tell that; some little
ie; possibly five minutes or more.
Q. How much more -A. Might have been six.
Q, Well, what was it? Was it five or six?-A. Really, I don't

know.
Q. We want your best judgment? You are testifying with a good

deal of particularity about some other things. We want to know.-
A. It is very hard to estimate the passage of time under circum-
. ance s like those. First I wasn't excited at all, but, of course, after
ie firing continued and come nearer and there was so much of it

why, naturally I became more excited, and may be a minute seemed
to pas.s like f6ur or five minutes.

Q. Might that excitement have mixed up your recollection on
events -A. To some extent, possibly.

Q. It is just getting clarified now, is it? Give us your best recol-
lection of that tine, Doctor, because we want to fix some other events
in connection with it?-A. Well, I should say the firing had been
going on for-now that I think of it--seven or eight minutes.

WQ. hen you first heard men firing there back of your house?-A.
Ye's, sir.

Q. That was the first firing you heard back of your house?-A.
Yes, sir.

Q. Now, how long after that was it when you heard these Iexi-
cans yelling?-A. Why, it was not more than a minute, if that long;
probably not that length of time. It was almost immediately when
the firing commenced; as I heard the voices, the firing had checked
lip; they had fired one or two shots as they came on down the alley
from Fourteenth street, but when I heard those voices I heard them
first talking in a low tone of voice; I couldn't distinguish what they
said, but I could hear the intonation of the voices and knew they were
colored men; as to being able to hear what they said, maybe I could
have heard a sentence or two or something of that kind, but I paid
no particular attention of it-not enough to remember it, When the
firing resumed, it was about that time--certainly not more than a
second or two or a few second---that I heard the yelling.

Q. You have read the accounts of this in the various papers,
haven't you, Doctor?-A. I have.

Q. And might those accounts have sort of fixed these negro soldiers
chasing the Mexicans in your mind-fixed this fact in your mind?-
A. Tl hat is barely possible.

(The witness was then excused.)
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FPrn) TATE, a witness for the prosecution, was then duly sworn and
testified as follows:

DIRECT rXAMINATION.

QUESTIONS BY THE JUDGW-ADVOCATL

Q. Please tell the court your name, your residence, and your
occupation.-A. My name is Fred Tate; I am mounted inspector of
customs, stationed at Brownsville.

Q. How long have you been a mounted inspector of customs?-
A. I went into the service on the 17th of last April.

Q. Had you been in the service before that -A. No, sir; I had
not.

Q. Do you know Major PenroseV-A. I don't know him; only
since I came here, know him only by sight.

Q. Where were you living during the month of August, 19061-
A. In Brownsville.

Q. Brownsville is a garrison town, or was at that time, I believe V-
A. Yes, sir.

Q. What kind of soldiers were stationed there at that time?-
A. Colored troops.
.Q. Did you ever have any difficulty of any kind with any member
of the garrison ?-A. Yes sir.

Q. Please describe it fully, giving the date.-A. Well, on the night
of August 5, about 9 o'clock, I had some trouble with one.

Q. Tell the court exactly what occurred.-A. On Elizabeth street
myself and wife and some ladies-four other ladies--were standing
two blocks from the custom-house, right near the corner of the street
and a vacant lot, and I stood in the rear, and there were five ladies
dressed in nhite who stood in front. The four ladies were facing
south-we were all facing south. I had my little girl, 12 years o
by the hand, and all at once two soldiers pushed in between these
ladies, and one pushed my wife with his elbow in the back, and
another one-I don't know their names only by hearsay-pushed a
Mrs. Wilkins, who is an inspectress in the custom-house, too. I hit
the one that pushed my wife.

Q. What did you hit him with ?-A. With a six-shooter.
Q. Why did you do this act of violence against this man I-A.

Because I thought it was an insult to my wife.
Q. Did you ever hit anybody else before with a six-shooter 1-A.

No sir.
(. Would you do the same thing again under the same circum.

stances ?-A. I would hit any man.
Q. Was ftre any feeling of animosity against the soldiers by the

citizens of Brownville at that time ?-A. No, sir.
Q. You hadn't been there very long?-A. No, sir.
Q. After this time did you hear of any remarks addressed about

you -- A. Yes, sir; threats came out. I don't know whether they
were reliable, though.

Q Then, you don't know of your own knowledge whether there
was any feeling among the soldiers against you or not?-A. No, sir.

Q. Will you describe the sidewalk and the lot where this nffair
occurred -A. I don't know the width of the sidewalk, but it wiv
right opposite a vacant lot. Since then a church ha. been erected
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on this vacant lot; still there is about 10 or 15 feet from the edge of
ihe pavement to the entrance to the church, and 25 or 30 feet from
where this occurred is a fence.

Q. Was there anything about the condition of this sidewalk
which would prevent a man from stepping off and going around ?-
A. N, sir; they could have walked around on the vacant lot or
could have stepped off into the street. It was perhaps a foot down
from the sidewalk to the street, but the vacant lot was even with the
sidewalk.

Q. On the night of August 13, 1906, were you in Brownsville-
A. Yes, sir.

Q. Where were you about midnightl-A. I was asleep.
Q. Did anyone call at your house that night; if so, about what

time?-A. Some one called at the next house.
Q. I mean at your house-into your house--A. Yes, sir; Mr.

Littlefield came. I don't know what time it was; I couldn't see
because I had no light and wasn't in a room where there was a clock,
anyway.

Q. Had there been any firing going on about this time?-AX. Yes,sir.
Q. Was this before or after the firing?-A. After the firing.
Q.n Can you tell the court about how long Mr. Littlefield remained

in your house -A. I would suppose ten or fifteen minutes.
Q. Altogether?-A. No, sir; he went out and come back again.

r wouldn't like to say positively, but I think ten minutes.
Q. It could have been longer than ten minutes?-A. Well, it could

have been fifteen minutes; Ihardly think so, though.
Q. About how long after the firing had ceased did Mr. Littlefield

arrivel-A. Well, I judge five minutes.

CRoss-EXAMINATION.

QUESTIONS BlY COUNSEL FOR THE ACCUSE

Q. How old are you, Mr. Tate?-A. Forty-six years old.
Q. What had you been doing before you became a mounted inspec-

tor of customs l--A. Why, sir, I had farned and fed cattle, and had
been an officer -different occupations.

Q. Lived all your life in the South I--A. Yes, sir.
Q. I understood you to say that you heard of no feeling of ani-

mosity toward the colored troops or antagonism expressed around the
city of Brownsville?-A. Before they came there?

Q. Yes, sir.-A. No, sir; I do not remember hearing any.
Q. Were you there when the order first came out assigning the col-

ored troops to Brownsville, about the 29th of last May V-A. I must
have been there.

Q. Do you mean to say there was no talk of antagonism toward
them when they were assigned there?-A. I don't remember of ever
hearing anything said about it.

Q. You never heard any opposition to the assignment of them there
at ill, in the city ?-A. No, sir; I did not.

Q. Among none of the people ?-A. No, sir; I can't recall it.
Q. You circulated around among the peoplef-A. No, sir; I don't

recall it.

1 4
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Q. What was the feeling of the inspectors of customs toward sol.
dieni generally?--A. Well, really, I couldn't say; I don't know what
their ;;eelings were.

Q. You associated with them pretty regularlyt-A. Yes, sir.
Q. Every day ?-A. Yes, sir; Iwas with them nearly every day-

some of them.
Q. You never heard any feeling of antagonism toward the colored

troops or the white troops?--A, [heard more about the white troops
than I did about the colored troops from an inspector stationed up
there-

Q. Didn't you hear a great deal about the white troops?-A. No,
sir.

Q. Didn't you hear a great deal about the colored troops ?-A. No,
sir; I can't recall it.

Q. I am talking about among the customs people.-A. Yes, sir;
but I can't recall it.

Q. Good deal of smuggling going on down there, Mr. Tate -A.
No sir; not a great deal.

4. Very limited, isn't it-A. Well, right at Brownsville there is
a very limited number of them caught.

Q. Was this striking of thL colored soldier made a matter of inves-
tigation ?-A. Yes, sir; there wes a letter come to the collector of
customs from Major Penrose in regard to it.

Q. When ?-A. I couldn't say. I think probably along about the
6th or 7th; I wouldn't be sure about that.

Q. What day of the week was it--A. That I had the trouble?
Q. That the letter came.-A. I don't know, sir. I wouldn't be

sure about that.
Q. Who did the letter come tot-A. It was addressed to the col-

lector of customs.
Q. Who did it come tot?-A. Mr. Brown, the entry clerk there, had

the letter.
Q. When did you first know of itt-A. He showed me the letter,

and I would not be sure whether it was on the 6th or the 7th or the
8th.

Q. Well, was it as early as the 8th f-A. I don't know, sir.
Q. You don't seem to be very .definite in your recollection about

that--A. About the letter; no, sir.
Q. Didn't you take some action about itt-A. About the letter?
Q. Yes, sir; when you heard it was made a matter of complaint to

your chief, didn't you take any action about it at all? A. The chief
wasn't there.

Q. Did you take any action with regard to that matter --A. I
spoke to Mr. Cr'oager, the United States commissioner.

Q. How long after you saw that, was it you spoke to Mr. Creagert
A. I couldn't say just exactly the date it was.

Q. Well, how long after you taw itt-A. I don't recall the day.
Q. Givo us your best recollection as to the length of time that inter-

vened between the time you saw this letter and the time you saw Mr.
Creagerl--A. Really, I wouldn't be positive about it; it might have
been on the 11th or the 12th that I spoke to Mr. Creager.

Q. Then it was several days after the letter was sent to Mr.
Brown -. A. Yes, Sir. The letter was addressed to the collector of
customs.

886 (Fag. 19, 1007.



AFFRAY AT BROWNSVILLE, TEXAS.

Q. How was it delivered to the collector of customs --A. I really
don't know, sir.

Q. But you aro very certain that several days elapsed between the
time this letter was called to your attention and when you went to see
Mr. Creager about itt-A. Mr. Creager came to see me; that is my
recollection.

Q. Where were you when he came to you about itt-A. I couldn't
say just exactly where I was; on the street somewhere, I think, stand-
ing along on Elizabeth street, perhaps about the barber shop.

Q. About what time a day was itt:-A. I couldn't say.
Q, What is your best recollection ?-A. I think in the morning.
Q. Well, near noon or near what hour --A. Perhaps about 10

o'clock.
Q. That is your best recollection now, eh ?-A. Yes, gir.
Q. What did you ask him to do?-A. He told me he was going up

there and, if I wanted him to, he would lay this matter before Major
Penrose.

Q. Then he was the one that volunteered ?-A. I had talked to him
,about it before.

Q. Where?-A. I don't remember just where; on the street some-
where.

Q. When V-A. I couldn't say what day.
Q. What is your best recollection I-A. Well, I haven't the slight.

est idea what day it was I talked with him about this.
Q. You had two conversations with him, had you ?-A. I think I

did.
Q. How much time intervened between the two conversations-

A. I couldn't say.
Q. Give us your best recollection.-A. Well, I couldn't hardly say

how many days intervened.
Q. Well, was there a day intervened ?-A. Yes, sir.
Q. You are sure it was on different days, then V-A. Yes, sir; I

think it was.
Q. When you said that there were three of four days intervened

between the time this first coming to your attention that Major Pen-
rose had complained of it and your conversation with Mr. Creager,
did you have in mind the first or the second conversation ?-A. I don't
know, sir.
a Q. You don't know which conversation you had in mind ?-A. No,

Sir.
Q. Well, did you have any other conversation with Mr. Creagert

Any other conversation about itt-A. Later on I think I did; yes,
sir.

Q. When was that --I made an affidavit before Mr. Creager as
United States commissioner-swore to an affidavit.

Q. Was that before or after the 13th of Augtust when you made
this affidavit -A. Well, I couldn't say to save my life, sii; I don't
remember. I think after; I wouldn't be positive.

Q. As a matter of fact, wasn't it a week or two after the 13th of
August when you made the affidavit before Mr. Creager--A. I
don t think it was that long.

Q. When was it, with respect to the time the colored troops left
Brownsville --A. That I made this affidavit?

Q. Yes.--A. I think it was before that.
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Q. How long before ?-A. I couldn't say, sir.
Q. Well, was it a day or two or week?-,A. Well, really, I couldn't

answer that because I don't remember. I ain't never made any record
of it or anything, and I don't remember. •

Q. Well now, did Mr. Creager go up and see Major Penrose for
you ?-A. He went up there; yes, sir.

Q. Did he go up there as a friend or as an attorney ?-A. Why, he
said he was going up in regard to some other matter and he would
just lay the case before Major Penrose.

Q. Did he report the result of it in any way ?-A. He said some.
thing about it; yes, sir.

Q_ When f-A. I think maybe the same day.
Q. Was it the same day ?-A. I wouldn't be sure.
Q. What did he say ?--A. Well, I couldn't repeat his words.
Q. Give us the substance of what he said.-A. That Major Penrose

didn't seem to think that his raen had done this.
Q. L. that all he said ?-A. About all; yes, sir.
Q. Was there any more? If there was any more we would like

to know.-A. I don't remember any more.
Q. Can't remember anything more than that--A. No, sir; that is

about all that I can remember.
Q. Did he tell you what he had said to Major Penrose ?-A. No, sir.
Q. And the only thing that you can recall that he said about it was

that Major Penrose didn't think that his men were what?-A. Didn't
think his men were guilty of doing such a thing.

Q. And where were you when he told you this ?-A. I couldn't say.
Q. Were you in Brownsville?-A. I was in Brownsville.
Q. Can't give us any more definite idea than that?-A. Nothing

more than I was perhaps on Elizabeth street, the main street of the
town.

Q. Did you see the letter that Major Penrose wrote to Mr. Vann V-
A. Mr. Brown read it to me, but I don't remember the contents.

Q. You didn't actually see it yourself; that is, to read itt-A. I
never had it in my hands; no, sir.

Q. What did you tell Mr. Creager when you went to him about
it t-A. Why, we were talking and I told him about how it happened
and he said he was going up in regard to another matter and if f
cared he would just make a verbalfstatement to Major Penrose in
regard-to it.

Q. Did you understand he was going to charge you for this ?-A. I
don't know whether ho was or not.

Q. Didn't know whether he was going to charge you as an attorney
or notf-A. No, sir.

Q. But you assentsd to his going, anyway f-A. Yes, sir; I told
him if he wanted to he could state the case to Major Penrose.

Q. You thought he might send you a bill for it--A. No, sir; I
didn't think anything q bout it.

Q. I wish you would describe to this court exactly where all these
people were standing that day on the sidewalk.-A. What day?

Q. That night.-A. Well, it was on Elizabeth street-I don t know
what the other street running the other way was. I don't know the
name of the streets there, only Washington and Elizabeth streets,
which I am familiar with. This was north of the custom-house, on
Elizabeth street.
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Q. I want you to describe exactly how you people were standing at
the time this nego soldier passed by, and how eah of tha others were
standing.-A. he four ladies were facing south, I was facing south,
and thelittle girl was facing south; Mrs. Tootnap was facing north,
had stopped-we had met her-and were standing tolerably near
together.

Q. How close together were you f-A. Why the ladies were stand-
ing pretty close together; I was, perhaps, 4 feet in the rear, facing'
8o11S. .

Counsel for the accused:
With the permission of the court, I would ask that this witness be requested

to show us Just how each person [was] stationed that night He can illustrate
that by using members of the audience or anybody he sees fit.

A. I don't know as I could place all of them just as they were.
Counsel for the accused:
We want to see how accurate his recollection is of the people, and then we

wnnt to ask him further how these men passed there; we want the court to
see how grave that was.

The court:
Go ahead.
(Five men from the audience were requested to come around inside

the railing, and were placed by the witness.)
Q. Now, show the court where you stood and where each of these

ladies stood.-A. My wife was that way-
Q. We will say that this was the sidewalk between these two

chairs.-A. This is north and this is south (indicating directions).
Now, the others were talking over on this side.

Q. Now, tell who each of them are, please.-A. I couldn't do that.
Q. Who each of these are supposed to represent ?-A. I told you

I couldn't place them all. I can place Mrs. Tootnap, and my wife,
und Mrs. Wilkins.

Q. Well, place those three.-A. My wife stood here; Mrs. Tootnap
was facing her, and Mrs. Wilkins was looking this way, and the man
passed right in here.

Q. Where were you f-A. I stood in the rear, perhaps 4 feet.
Q. Four feet in the rear of whom f-A. Of these ladies here look-

ing south.
Q. Were these ladies looking south?-A. All but this one. That

is Mrs. Tootnap, and this is my wife; this is Mrs. Wilkins; the other
two ladies I can't place. I stood in the rear here.

Q. Now, will you stand back, just about back where you were with
respect to your wife?--A. I was about here.

Q. Now, were these other ladies on that side or here--A. They
were on the left-hand side, talking to the lady here.

Q. Those were in conversation, and these two Were in conversa-
tion ?-A. Yes, sir.

Q. Where was your little girl ?-A. I was holding her by the right
hand.

Q. Now, there must have been some lady theref-A. Yes, sir.
Q. Now, was the sidewalk as wide as here-I mean from where this

man stands here to Mrs. Tootnap over about there f-A. There was
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the street down there; it was perhaps a foot down to the street; over
here was the vacant lot.

Q. About how far was that lady over there?-A. There were two
ladies over there facing Mrs. Wilkins.

Q. Then, there were six people, including yourself I-A. I said
five ladies and myself and the little girl.

Q. Where was the other lady ?-A. She was standing over there
somewhere-just exactly where I don't know.

Q. Now, as I understand, the street was there --A. The street
there and the vacant lot there.

Q. Which way were the men coming?-A. They were coming
toward us from the post.

Q. Where did they pass, with respect to these ladies?-A. One
pushed against my wife there and the other one rushed Mrs. Wilkins
there.

Q. Which one did you strike --A. The one that run against my
wife.

Q. Where was he when you struck him-you were 4 feet behind
her ?-A. Just as soon as he got out from her.

Q. How close was your wife to the street?-A. Right close.
Q. To the edge of the sidewalk ?-A. Within a foot of it, perhaps.
Q. How close were those ladies there to the other edge of the side-

walk?-A. I couldn't say; they might have been right at the edge
of it.

Q. How much space was between these two groups of ladies?-
A. There wasn't very much.

Q. What is your best recollection?--A. I would judge 2 or 8
feet.

Q. Show*us just how much there was.-A. I couldn't do that.
Q. You ought to be able to judge by your recollection. You have

testified tty positive about it.-A. I have testified to the men
rushing these two ladies, but I couldn't testify to the distances with
an accuracy.

Q. Are they placed as accurate as you can now V-A. Yes, sir.
Q. Where were you carrying your pistol f-A. Carried it in my

pants.
Q. What kind of a pistol was itt-A. Forty-five six-shooter-

Colts..
Q. Colts, .45 I-A. Yes, sir.
Q. How long after the leading man got through passed your wife

before you struck him ?-A. Just as quick as I got in reach of him.
Q. Did you have to move to strikeim ?--A. Y think I took a step;

yes, sir.
Q. How many times did you hit him ?-A. One time.
Q What was the result of that blow --A. He fell.
Q. How long did he lie down --A. Perhaps a minute.
Q. Where did you strike him -- A. I intended to strike him over

the head.
Q. Where did you strike him ?-A. I couldn't see; it was dark. I

never saw him any more.
Q. It was dark ?-A. Yes, sir.
Q. How dark a night was it?-A. It was a starlight night.
Q. It was a starlight night but you couldn't see where you hit the

man ?-A. No, sir; I didn't get down and examine the pL-" e.
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Q. Did you remain there until he got up?-A. Yes1 sir.
Q. How ]ong before he got up ?.-A. I suppose a minute.
Q. What did you then do--A. I told him to get out in the street.
Q. Was that all ?-A. And told him not to ever run into my wife

or any ladies in my company.
Q. Didn't you cover him with your pistolt-A. Yes, sir; I cov-

ered him with my pistol when I went back to him.
Q. You kept him covered with your pistol all the time?-A. Yes,

sir; until he got up and got out into the street.
Q. How long after he jostled into your wife before the other man

jostled against the other lady?-A. It must have been about the
same time; they were walking abreast.

Q. What did this man do while you were knocking the other one
down t-A. He ran.

Q. Which way ?-A. He ran to the east, I think.
Q. Well, with respect to you, was it to your left or right?-A. Ran

to my left.
Q. Directly to your left?-A. Yes, sir.
Q. As soon as he struck these ladies and you struck that man, he

ran directly to your left?-A. Yes, sir.
Q. Did he strike anybody else?--A. Not that I know of.
Q. If he had you would have known it, wouldn't you ?-A. I

don't know, sir. 'He ran away; I had my back turned to him. He
Pan whet I struck the other man.

Q. He ran immediately, did he?-A. Yes, sir; at least, I never saw
him any more.

Q. But you know he ran directly to your left--A. Yes, sir; he
went to my left.

Q. And you didn't see him any more ?-A. No, sir.
Q. And le must have gone toward the vacant lot, didn't he--A.

Yes, sir.
Q. Now, what side of Elizabeth street was this sidewalk on--A.

On the east side; I think it was the east side.
Q.Are you certain about that?-A. No, sir; I am not very

familiar with the streets there. I had only been there a short time
when this thing occurred and I am not very familiar with the streets.
I know when I am on Elizabeth or War'iington street; and the way
the railroad goes in there it turns anybody around-it makes a big
curve and it is hard to get located there.

Q. How far from the Miller Hotel was it--how many streets from
the Miller Hotel --A. It must be seven or eight blocks-seven blocks
or something like that; I don't remember, sir.

The court (addressing witness) :
Are you feeling too sick to go on with this?
A. No, sir. I had rather get through with it this evening.
The court:
Do you feel able to get through with It?
A. Yes, sir.
Q. It is your best recollection that it was seven or eight blocks

from the Miller Hotel I-A. Six or eight blocks; ycs, sir.
Q. That is in the direction of the post or away from the post ?-A.

Away from the post.
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Q. Going from the post, which side of the street was it on ?-A.
Coming from the post it was on the right-hand side.

Q. How near the corner--A. I judge, about 10 feet-8 or 10 feet.
Q. Did either of these men say anything about it?-A. The one I

struck said "What is the matter, kid?" I said, "There is matter
enough; you know what is the matter. You run over these ladies."
Ile said, 'Well, I didn't know no better;" I says, "Well, you know
better now, don't you I" he said "Yes."

Q. What houses were you near? Who lived in that vicinity ?-A.
I think Captain Dalzell lived on the opposite side of the street, but
I don't know who lived nearest to where this happened; I think a
family named Stowe, but I wouldn't be positive about it.

Q. In front of whose house was itl--A. Captain Dalzell's.
Q. What do you mean when you say in your affidavit that these

ladies were standing close together?---:A. That they were standing
tolerably close together.

Q. What do you mean ?-A. Standing on the sidewalk pretty close
together.

Q. Was there any room on either side of the sidewalk for these
people to pass ?-A. Yes sir.

Q. How much--A. ] don't know how much was on the vacant
lot-perhaps 20 feet.

Q. I asked you on the sidewalk?--A. I couldn't say; there might
have been a foot on the side my wife was on.

Q. That is on the street side ?-A. Yes sir.
Q. Was there any on the other side l--. I couldn't say positively.
Q. What is your best recollection ?-A. I don't know. There

might not have been any; it is possible there was t any. They
might have had the whole sidewalk; I wouldn't be positive about it.

Counsel for the accused:
I think In view of the sickness of the witness we prefer to cross-examine him

when he Is a little better.
A. I am willing to go through with it. I hate to get sick here in

a hotel. My family is sick at home.
The court then took a recess until 3.35 p. m., at which hour the

members '.f the court, the judge.advocate, the accused, his counsel.
and the reporter resumed their seats.

Q. It might have been as much as 2 or 3 feet between the ladies on
the walk V-A. It might have been 2 feet; yes, sir.

Q. But no more than 2 feet ?-A. I couldn't say.
Q. Might there have been as much as 4 feet between them ?-A.

No sir. r
(W Might there have been as mucu as 3 feet I-A. I think 2 feet

was all that was between them.
Q. That is your best recollection V-A. Yes, sir.
Q. Where did you first see these men?-A. They couldn't have

been over 10 or 12 feet.
Q. How were they walking when you first saw them ?-A. Abreast.
Q Did they break apart at all ?--A. Very little.
Q. Do you mean to say they remained abreast up to the time you

struck this man V-A. No, sir.
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Q. When did they break apart --A. When they went in between
the ladies.

Q. Did they break into single file then f-A. No, sir.
Q. What did they do--A. They were farther apart than-before

the got to the ladies.
.hat do you mean ?-A. One went one way and one went the

other. They couldn't have walked over the lad
Q. Did one go to the right and one to the let t-A. One went to

the right and one to the left.
Q. Leawng the ladies between them I-A: No, sir.
Q. What do you mean t-A. One came in on the right between the

ladies and one came in on the left between the ladies.
Q. That is too much for me, Mr. Tate; I can't grasp it. You hada bunch of ladies standing there, andyou said first these men came

abreast between these two ladies.--A. They couldn't have been walk-
ing arm in arm against them.

Q. I said abreast.-A. One of them came to the left and one to the
right.

Q. Left of who ?-A. To me. They were coming facing me and
one come on the left and one on the right, and the one on the left
came in between Mrs. Wilkins and the two young ladies that I had
only met that night-I don't remember their names-and the other
one passed between Mrs. Tootnap and my wife.

Q. Well, did they have a lady between them at any time, separat-
ing them l-A. Yes, sir.

Q. What lady separated them ?-A. I couldn't say.
Q. Was it your wife or Mrs. Tootnap ?-A. I think it was Mrs.

Wilkins.
Q. And who was she talking to ?-A. She was talking to two

young ladies. I have forgotten their names.
Q. Your wife was talking to Mrs. Tootnap ?-A. Yes, sir.
Q. Were they abreast when they passed between your wife and

Mrs. Tootnap ?-A. One of them was on one side and one on the
other; they [eft Mrs. Wilkins in between them; they left a lady in
between them.

Q. I thought you stated your wife was talking to Mrs. Tootnap l-
A. She was.

Q. And one passed between her and Mrs. Tootnap I-A. He did,
and the other one passed between Mrs. Wilkins and these other ladies.

Q. How did lie pass, in respect to Mrs. Tootnap ?-A. Didn't touch
her.

Q. Did he pass to your right or left of her ?-A. He passed to my
left of her; she was standing a little bit nearer the sidewalk than my
wife.

Q. The man you struck, how did he pass Mrs. Tootnap I To your
right or left of her !-A. He passed her to my left; she was standing
right near the edge of the sidewalk and my wife-

Q. They were both right near the edge of the sidewalk 1-A. Yes,
sir; next the street.

Q. Was there anybody between your wife and the opposite side of
the sidewalk toward the lot ?-A. Yes;, sir.

Q. Who was itl-A. Mrs. Wilkins.

898VVB. 19, 1907,|



AFFRAY AT BROWNSVILLE, TEXAS*

Q. Then they both were to your left of your wife and Mrs. Toot-
nap. Did they both pass to your right of Mrs. Wilkins--A. No, sir.

Q. Which passed to the right?-A. To my right, the man I struck.
Q. To your right of Mrs. Wilkins, I am asking you aboutf-A. I

was facing south and they were coming north.
Q. Yes. Now, you said one passed Mrs. Wilkins on your right,

and the other one passed on your left; is that right?-A. Yes, sir.
Q. Which one passed on your right of Mrs. Wilkins-the one you

struck --A. Yes, sir.
Q. And the other one passed Mrs. Wilkins on your left f-A. Yes,

sir.
Q. Where was he when you struck this man f-A. Why, he was

right at my back, I suppose; I turned my back on him as I struck this
man.

Q. Didn't you strike at him f-A. No, sir; never made any effort
to strike at him; he was gone.

Q. He passed behind Mrs. Wilkins, then, didn't he ?-A. Yes, sir.
Q. He must have stepped off the sidewalk, then, didn't he-that

one f?-A. He might have stepped off.
Q. The other one didn't ?-:A. No, sir.
Q. Then they didn't remain abreast on the sidewalk after they got

up to your party -- A. No, sir; they walked between the ladies.
Q. One of them only walked between the ladies ?-A. Both of

them, is my recollection.
Q. You have just stated your wife and Mrs. Tootnap were standing

on the street side of the sidewalk and that Mrs. Wilkins was on the
other side facing them f-A. She was kind of facing these other
ladies over there, and the one passed that side passes Mrs. Wilkins,
and that was on my right, and the one that passed my wife was on my
left, and he passed between Mrs. Wilkins and the other ladies.

Q. How close did that first man get to you before you struck
him f-A. I don't know, sir.

Q. How close did the second man get to you at any time f-A. I
don't know; I was after the other one.

Q. How close were you to these other ladies--these other two
lndies f-A. Mrs. Wilkis stood next to my wife and Mrs. Tootnap
in front. of my wife-

Q. Yes.-A. About 4 feet. I guess.
Q. And they were how far toward you from your wife--the other

ladies f-A. The other ladies stood beyond Mrs. Wilkins.
Q. Toward vou?-A. No, sir; beyond. Mrs. Wilkins was in be-

tween me and the other ladies. My wife was here and Mrs. Tootnap
and the other ladies over there.

Q. So this man you didn't strike he turned off to the right so as to
deliberately pass between Mrs. Wilkins and the other two ladies?-
A. I don't'know how he turned off; he was gone from there.

Q. You didn't see him f-A. No, sir.
Q. When did you first see him f-A. When they first passed in

between them.
Q. Did you see him brush against these ladies f-A. I didn't see

him brush against Mrs. Wilkins.
Q. Did you see him brush against anybody f-A. No, sir.
Q. Then. you don't know of your knowledge whether he did or

not?-A. Xo, sir.
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Q. Now, I will read your affidavit that you swore to, in which you
say., "On reaching the ladies who was standing close together in the
middle of the sidewalk the negroes, instead of stepping around them,
as they could easily have done, since there was a vacant lot on one side
and a street on the other, pushed and elbowed their way through
them, rubbing and jostling them as they crowded through; my wife
who was standing next to me, was rudely jostled by one of them.'
Is that the way you want It understoodlA- That my wife was
rudely jostled by one of them?

Q. You said they both were jostled.
(The reporter read the last answer.)
Q. You said they pushed and elbowed tlh.., way through them,

jostling and rubbing against them as they crowded through. When
you say "they," you mean both ?-A. Yes, sir.

Q. And when you say they• were jostling and rubbing you meant
thev were jostling and rubbing all the ladies, did you not?-A. I
didn't. say all of them.

Q. Which of them jostled-the whole of the ladies? You can not
say "they" without including them both.-A. I meant that they
jostled my wife.

Q. Then you want to change that affidavit that they both jostled
your wife?.-A. No, sir.

Q. Who did jostle your wife-the one you struck?-A. The one I
struck.

Q. Then you don't know whether the other one jostled anybody
or not, of your own knowledge?-A. No, sir.
Q. Then when you say they jostled and rubbed, you meant that he;

isn't that true?--A. Yes, sir.
Q. Then ou were mistaken when you made that affidavit, were

you not ?--. Perhaps so.
Q. Did you swear at all at either of them ?-A. No, sir; I don't

swear.
Q. Did you say "damn? "-A. No, sir.
Q. You are sure about that?-A. I am.
Q. You are sure you didn't say "Damn you, leave hereI "--A.

Q. Didn't say " Damn you, leave here," or" I will blow your brains
out? "--A. No, sir; I didn't.

Q. You have a police force in Brownsville, havn't you --A.
Yes, sir.

Q. Pretty good force?-A. I don't know, sir; they are Mexicans.
Q. You have a town government there, havn t you ?-A. Yes, sir.
Q. Is it general or customary down there for everybody to go

armed with a six-shooterl-A. There is a good many officers there.
Q. Officers are allowed freely to go around the street with a six-

shooter ?-A. Yes, sir.
Q. What is that for-for protection I-A. I don't know, sir.
Q. You don't know what you are armed with a six-shooter for-

A. Yes, sir; I know what I was armed with 'a six-shooter for.
Q. What for--A. For protection.
Q. You didn't report this to any of the civil authorities --A.

No, sir.
Q. At any time?-A. No, sir.

A4. Doe. 402. 64-1, pt 2-26
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Q. Did you ever call it to the attention of Major Penrose, the corn
handing officer?-A. No, sir.

Q. Took the law into your own hands, didn't you I-A. You mean
in regard to striking the man?

Q. -es.-A. Yes, sir; yes, sir.
Q. And threatening to shoot him ?-A. No, sir; I didn't say I

would shoot him.
Q. What did you say ?-A. I told him I would learn him better.
Q. But you managed to cover him with your pistol so as to enforce

that remark?-A. Yes, sir; I covered him with the pistol.
Q. You wanted to make sure that he understood it?-A. Yes, sir.
Q. Do you consider that a threat down in your section, to hold a

loaded revolver on a man when you were talking to him 1-A. It
may be.

Q. Wouldn't you so regard it if one was held on you ?-A. Yes, sir.
Q. Isn't it common sense to call that a threat?-A. Yes, sir.
Q. You have got a good deal of Prejudice against the negroes,

haven't you, Mr. Tate ?--A. No, sir; haven't.
Q. Where did you grow up ?-A. I grew up 90 miles east of here in

Fayette County.
. Isn't there a good deal of prejudice against the negro in

Texas?-A. I couldnt say; I couldn't answer that question. I was
born and raised with them; I never worked any other labor in my
life.

Q. But you don't associate with them f-A. How do you mean?
Q. On equality?-.A. No, sir.
Q. You have got that much prejudice?-A. Yes, sir; if you call

that prejudice.
Q. YOU had rather associate with a white man, hadn't you?-

A. Yes, sir.
Q. And there are a good many things that you don't allow the

negro ihat you would allow a white man? -A. I don't know what
you mean ?

Q. I mean socially. You don't consider them sociallyy equal?-
A. No, sir.

Q. You think they ought to step off the sidewalk when you meet
them ?-A. No. sir.

Q. You would be willing to give them half of it ?-A. Yes, sir.
Q. Would you give him half?-A. Yes, sir; but I do think they

ought to step off and not run over my wife.
Q. Tell us why you didn't report that to the police or to the com-

manding offlc - of the post?-A. Why I didn't report the trouble I
had with the soldier?

Q. Yes. It was serious enough for you to hit him on the head;
why didn't you report it?-A. I thought the report would be the
other way. If he wanted redress he would make a complaint against
me, and l was subject to a fine the same as any other man.

Q. Is that the way you usually do under such circumstances?-
A. I never had such circumstances before in my life.

QUESTIONS BY TIE COURT.

Q. Did any of the other ladies besides your wife say they were
jos li.ul or rm)ely pushed while the two soldiers were passing through
them that night I
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Counsel for the accused:
We object to that; it Is not proper examination. Those are the only people

that can testify to It, and It could not have been said In the presence of this
accused, and we object to it.

The court:
The question Is withdrawn.
(The witness was then excused.)
The court then took a recess until 3.55 p. m., at which hour the

members of the court, the judge-advocate, the accused, his counsel,
and the reporter resumed their seats.

YONACIO GARZA, a witness for the prosecution, being duly sworn,
testified as follows:

DIRECr EXAMINATION.

QUF8TIONS BY THE JUU'IE-ADVOOATE.

Q. Please give your name, residence, and occupation-A. Ygnacio
Garza, Brownsville, 'rex.; clerk.

Q. How long have you lived in Brownsville, Mr. Garzal-A. Thir-
teen years.

Q. Where is your house located in Brownsville?-A. Fourteenth
street, between Elizabeth and Washington streets.

Q. Can you point it out on the map up there?
(Witnemss points out his residence on map as being house dirc-ily

across the alley from a house known as the Cowen hosee)
Q. Where were you upon the night of August 13, 1906'?-A. I was

at mv house.
Q." Did anything unusual occur upon this night?--A. Yes. sir.
Q. Please state to the court. all that you hard or saw thai night.--

A. I heard some shooting about 12 o'clock; I was sleeping at the tine,
but I was awakened by tlie shots.

Q. From what direction was these shots apparently firedl?-A.
From the post.

Q. You could locate them by the sound, could you ?-A. Yes, sir.
Q. Were all these shots that you heard that night fired from the

post?-A. The first shots were ired from the post. The first shots I
heard were fired from the post and afterwards there were more shoot-
ing and it looks as if it come from the samedirection.

Q. Did this shooting appear to come closer or go farther away.-
A. I heard the shots very near my house there, and the shooting
advanced to the town.

Q. Any shooting near your house that night?-A. Yes, sir.
Q. How close to your house?-A. Right by my house, by the alley.
Q. There was shooting in the alley by your house?-A. Yes, sir.
Q. Any shooting into your housef-A. Yes, sir; one shot went-

one bullet went into my house.
Q. What part of the house did this bullet enter?--A. By the alley

into the dining room.
Q. What makes you sure that your house was hit by a bullet that

night? Did you find any evidence of it the following morniug?-A.
Yes, sir.

-lFa. 19, 1907.1 897



AFFRAY AT BROWNSVILLE, TEXAS.

Q. What, please?-A. I saw where the bullet come in; it struck
the library chair and went into the cupboard.

Q. Then what became of that bullet --A. Well, the bullet went
into pieces; I picked the pieces myself from the floor.

Q. What did you do with those pieces?-A. Well, I kept some of
them and handed them to Major Blocksom, and the other may little
boys took hold of them and scattered them around and I never
gathered them.Q. Have you any of these pieces in your possession at this mo-
ment i?-A. No, sir.

Q. Describe the appearance of these pieces of bullet?-A. Well,
it was some small pieces, looks to me like lead or metal; I couldn't
tell you exactly the kind of metal.

Q. All these pieces of metal the same?--A. No, sir; two different
kinds.

Q. What was the other kind that wasn't like lead-A. Looked
like brass to me, or steel-something hard.

Q. Did you hear anything in the alley that night beside the sound
of guns-.that is, beside the sound of the discharge of guns -A. No,
sir; I never heard any talking at all.

4. Did you hear anything besides talking V-A. Yes, sir; after the
shooting. I heard somebody run through the alley toward the post.

Q. This was after all the shooting was overfV-A. Yes, sir.
Q. How long after -A. Maybe it was about two minutes; I

couldn't tell you exactly.
Q. You say these people were running-A. Yes, sir; running

from north to south.
Q. Running from the town in the direction of the post ?--A. Yes,

sir; through the alley by my house.
(. How many times was your house hit that night VA. Twice.Q. Could you say what became of the other bllet-A. No sir;

the other bullet struck right in the foundation of the house-br ic
foundation-and didn't go in at, all.

Q.. How far is your house from the garrison wall -- A. It is about
200 fed t.

Q. Tell ths court, if you can, how long it was from the time the
first shot was fired until the shooting occurred opposite your house ?-
A. It was about five minutes; I couldn't tell you exactly the time, btt
it was about five minutes.

Q. In other words, there was shooting in the direction of the post
about five minutes before it occurred opposite your house V-A. Yes,
sir.

Q. Did you hear any bugle call upon this night -A. Yes, sir.
Q. Can yoa tell the court about what time this occurred, with

reference to the shooting?-A. The bugle call?
Q. I didn't mean what time by the clock, but at what sttge of the

shooting?-A. They commenced shooting-they shot about-I didn't
count the shots-there were about 10 or 1, and they stopped shooting
for maybe one or two minutes and they started again shooting, an
then I heard the bugle call after they started the second time.

Q. Did the shooting continue after the bugle call -A. Yes, sir.
Q. For how long a time I--A. May be about eight or ten minutes;

I couldn't tell you exactly the time.
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Q. Now, where did the sound of this shooting go after it left your
house--A. It went the direction of the Miller-Hotel.

Q. Did it seem to recede into the distance ?--A. Yes, sir.
Q, Or did it stay right at the Miller Hotel ?-A. No, sir; it seemed

that it advanced.
Q. Did you leave your house that night ?-A. No sir.
Q. Did you look out the windowl-A. I looked out the window

ii the yard after they stopped shooting the first time.
Q. Could you see anybody ?-A. I didn't see nobody, but I heard

a big noise toward the garrison.
Q. Describe this big noise you heard toward the garrison.-A. I

heard people talking; I couldn't hear what they were talking about
because they were far away, but it seemed to me they were walking
around the gallery there, around the barracks.

Q. In whose employ were you on the night of August 13 ?-A. F.
Yturria's.

Q. What is Mr. Yturria's business--A. He is a merchant.
Q. Did you ever have occasion to visit his house ?-A. Yes, sir.
Q. Did you visit it upon the morning of August 14 -A. Yes, sir.
Q. Describe, if you know, anything unusual about its condition.-

A. Yes, sir; I was notified by Teofilo Martinez, the man that was
taking care of the house in Mi Yturria's absence, and he told me
there was some shots fired Into the house the night of August 13.

Associate counsel for the accused:
I object to the testimony on the ground that it Is hearsay.

The judge-advocate:
I have no reply to make. To save time I will caution the witness to confine

Ih.elf to what he knows and not what people told him.
Q. Did you notice any injuries to the house upon that morning of

the 14th of August?-A. Yes, sir.
Q. Describe them as nearly as you can.-A. I saw some holes into

the kitchen and the dining room--I think three of them-three holes
made, I supposed, by bul ets.

Q. In whose presence did you examine these holes?-A. In the
presence of Teofilo Martinez.

Q. Who was he?-A. He was a man employed by Mr. Yturria;
he was a servant there at the house.

Q. On that day ?-A. Yes, sir.
Q. Were these injuries in the house there prior to the night of

August 13 -A. No, sir; I never seen them be-fore and I used to go
there every day.

Q. And they were not there on your last previous visit--A. No,
sir.

Q. Did you examine them carefudly ?-A. Yes, sir.
Q. In what way did you examine them --A. Well, I examined

them-I went up on the railing on the gallery and I saw very plain
that those holes were made by shots-it seems to me they were shots
fired from the barracks-frm the upper gallery; come from that
direction.

Q. How many of these what you call evidently bullet holes did
you examine for the purpose of ascertaining their alignment?-A.
Two of them.
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Q. And did they both come from the same point apparently ?-A.
Not exactly from the same point; one come from one end of the bar-
racks and the other from the other end; they were close together and
anybody could see very plain that, they were fired from different
parts of the barracks.

Q. Did you examine the house to see whether or not anything un-
usual was embedded in any of the walls?-A. Yes, sir; one picture
was hurt by the bullet in the dining room.

Q. Did you find any bullets?-A. Yes, sir; I took one bullet out of
the top of a well.

Q. Describe its appearance as nearly as you can.-A. It is a bullet
about one and a quarter inches long, less than half an inch thicL
I didn't measure it. It was a long bullet.

Q. Evidently made of what material ?-A. Evidently made of
steel.

Q. How many of these bullets did you find ?-A. I saw two of
them.

Q. What (lid you do with the bullets that you found ?-A. One of
the bullets I took it out. The one I found on the top of the well I
took it to the office; the other one I left it where it was.

Q. How long have you lived in your present location-that is, the
house you pointed out on the map I-A. I have been living there for I
four years.

Q. You are fairly familiar with the location about your house?--
A. Yes, sir.

Q. Do you recognize what that is? (Hands witness plat.)-A.
yes', sir; trhis is second barracks from the river. This is Mr. Yturria's
place (pointing).

Q. That is Mr. Yturria's place?-A. It looks to me. It is pretty
close to this Fifteenth street.

Q. Will you kindly take a pencil and mark as nearly as you can
the places on this ground plan where the various bullets hit, if you
can, and also the alignment that you noticed at that time?

(Witness marks ground plan as requested.)
To this question counsel for the accused objected as follows:
I think we will have to object to the introduction of this so-called ground

plan until It Is a little better Identified. We would like to have a little better
Identification of it.

To which the judge-advocate replied:
I will slinply state to the court that, following out the instructions of the

court given in the early days of this proceeding, I was Instructed to have pre.
pared a tough plan. ,ind this Is a rough plan; and I think, if I am not mistaken,
It was made by simply tracing the YturrIa house by the map. I didn't do it
myself, but I will give the namie of the person who did It, if it Is necessary.
It Isn't Intended to be accurate, but is only a matter of representation.

Counsel for the accused:
We don't doubt the accLuravy of the thing, but we would like to have It prop.

erly Identified. Ills explanation has added materially to our knowledge of It
and how it was prepared, but I think we will still have to object, for this reason,
That It don't show enough to test whether the witness' knowledge Is correct or
what lie Is talking about. If you will have the witness go to the board and
show the court, so there will be no mistake about It, we won't interpose any
objection.
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The court:
3Mr. Judge.Advocate, do you still consider it material?

The judge-advocate:
No, sir; It Is just a graphic description that we want
Counsel for the accused:
Our objection is this, If the court will understand, that we want to get this

record straight. When he Introduces a witness and attelfits to wake a plan,
I want the record to show that that plan was properly introduced, and it has
not been so, and we will know what lie Is talking about. That is our objection;
It is like leading a witness In the examination.

The judge-advocate:
Will the wltiie.s kindly take that sketch, go to the map, and take a good black

pencil and trace the flight of those bullets on the large map upon the wall?
(Witnes goes to map on wall and traces lines, as directed.)
The court:
Did I understand you to &y that this large map Is not a part of the record?

The judge-advocate:
No, sir; I don't think I made azy such statement

Counsel for the accused:
We haven't the slightest objection to anything here that will clarify the

record; all in the world that we want is to get it so the review g authority
will understand it as well as yourselves. I want to say now that we don't'have
any objection to a photograph, if taken, of It.

CROSS-EXAMJNATION.
QUESTIONS IBY COUNSEL FOR THE ACCUSED.

Counsel for the accused:
We will have to ask a few minutes Indulgence of the court so as to prepare

for the crosq-examInation.
The court then took a recess until 4.30 p. m., at which hour the

members of the court, the judge-advocate, the accused, his counsel,
and the reporter resiimed their seats.

Q. What was your occupation, exactly ?-A. Clerk.
Q. What kind of a clerk?-A. Well, I am a clerk--general clerk;

I act as the teller and correspondent, and anything around the
oflfce--oflice work.

Q. Cashier?-A.. Assistant cashier or teller.
Q. In a bank ?-A. Yes, sir. Yturria is a merchant and does some

banking business.
Q. Iow long have you been working for him ?-A. Eighteen years.
Q. Where?-A. Brownsville and Matnmoros. I war, working at

Matamoros five years and I have been in Brownsville about thirteen
years.

Q. Citizen of the United States?-A. No, sir; I am a Mexican
citizen.

Q. Not entitled to vote--A. No, sir; and I have never voted.
Q. How long have you lived at this place that you speak oft?-A.

About four or lve years; I don't remember exactly.
Q. What was it you say waked you up?-A. Shots.
Q. How manyf-A. There were about 10 or 15.
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Q. How long had you been in bed ?-A. Been in bed about two
hours.

Q. Went to bed when I-A. About 10 o'clock.
Q. So this was about 12 o'clock?-A. Yes, sir.
Q. Did you look at a watch ?-A. Yes, sir; I looked at the clock

after the shots.
Q. After the shooting was all over ?-A. Yes, sir.
Q. What time was itT-?A. It was about a quarter after 12.
Q. What time do you carry on your watch down there ?-A. I have

no watch; I just have my clock.
Q. What tne did you keep by your clock-American time or

Mexican time ?-A. American time-standard time.
Q. And when it was over it was 12.15 ?-A. It was 12.15.
Q. Had these men ran back then ?-A. Before that.
Q. Before the men ran back ?-A. I never lit any lamp; vhen I lit

the lamp it was about 15 minutes after 12.
Q. You say you lighted no lamp-how did you see your clock ?-A.

When I lighted my lamp it was a quarter after twelve, but that was
long after the shots were fired.

Q. How long after the shots were fired ?-A. Maybe it was about
ten or twelve minutes; I don't know exactly.

Q. Ten or twelve minutes after the .shots were fired ?-A. Yes, sir.
Q. How long before the men ran back ?-A. It was just about that

time; about eight or ten minutes.
Q. Before the men ran ba'k?-A. Yes, sir.
.Q. So that there 'as an interval of time, then, of eight or ten

minutes between the time the firing ceased and when you heard these
three or four men run blck?--A. Yes, sir.

Q. Did you have a light in your house when they ran back?-A.
o, sir.
4 You lighted the light and put it right out again ?-A. Yes, sir.
Q. What did you do when you first heard these shots?-A. I got

up and took my children and lay them on the floor; so I did with my
wife.

Q. You laid your wife on the floor then ?-A. Yes, sir.
Q. What did you do then? What did you do then for protec.

tionl-A. I just stayed there with then.
Q..Stayed there in the middle of the floor with them ?-A. Yes, sir.
Q. You didn't lie down on the floor yourself ?-A. Yes, sir; I did.
Q. How long did you lie there--A. For about ten or fifteen

minutes.
Q. Then what did you do.-A. I got tip from there and went to

bed; that is all, and went to sleep.
Q. With respect to the first shots you heard, how long was it before

you lay down on the floor?-A. I never lay down after the first
shots; when they commenced shooting "gain, then I lay down.

Q. The first shots didn't make you lie down ?-A. No, sir.
Q. But they made you lay your wife and children down --A.

When they commenced shooting again.
Q. The first shots I am talking about. Didn't you take your wife

and children and lay them down after the first shots you heard --A.
No sir.

4 How long after the first shots did you make them lie down ?-A.
About five minutes; I couldn't tell you exactly.

Q. Give us an idea.-A. About four or five minutes.
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Q. Had there been no shooting in the meantime ?-A. No, sir.
Q. There was no shooting, then, after the first shots that wiked you

up, for four or five minutes?-A. Maybe less than that; maybe three
or four minutes.

Q. How much shooting occurred then ?-A. After the first shots I
Q. Yes.-A. When they commenced shooting again, I must have

heard from 150 to 200 shots.
Q. At what stage of the proceeding of the firing of these 150 or 200

shots did you hike around and lay your family down on the floor ?-A.
Ri ght there at my house.

Q. How long after that first commenced-these 150 shots-that yod
lay your family on the floor?-A. Maybe twelve or fifteen minutes.

Q. You left them tp twelve or fifteen "minutes after this fir-
ing?-A. Yes, sir; I keep them there.

Q. How long did they lie on the floor?-A. About twenty minutes.
Q. And this firing kept up all that time?-A. No, sir.
Q. How long did the firing last from the time you first heard these

8 or 10 shots until after they had finished these 150 shots or more I-
A. About fifteen minutes.

Q. Then your family could not have been lying on the floor (hir-
ing the shooting at all --A. They were lying there when they started
to shooting the second time.

Q. Then after the first two or three minutes when they commenced
to shooting the second time you took and lay your family on the
floor ?-A. Yes, sir.

Q. What. did you do at that same time ?-A. I lay there myself.
. Q. You immediately flattened out on the floor yourself ?-A. Yes,

sir.
Q. How long did you stay there? -A. About twenty minutes.
Q. Didn't get up at all ?-A. No, sir.
Q. Was that during all that long shooting of 150 shots or more you

and your family were flattened out on the floor?-A. Yes, sir.
Q. You didn't see much during that time, did you?-A. I didn't

see anything at all-nothing but heard shots.
Q. How long after this twenty minutes when you were lying on the

floor was it until you heard these men running back?-A. I heard
them after they got through shooting.

Q. Was it during this twenty minutes or after this twenty min.
utes?-A. During this twenty minutes when I heard men running
up the alley.

Q. What direction were they runningl-A. They were running in
the direction of the post-to the post.

Q. What direction is that?-A. From north to south.
Q. Did you testify before Mr. Purdy ?-A. No, sir; I testified be-

fore Major Blocksom.
Q. Did you read over your evidence after you had given it--A. 1

did.
Q And signed it ?-A. Yes, sir.
Q. And you knew it'was right, did you-A. Well, everything I

testified was there and I signed it. I never signed it before I read it.
Q. Now, you say these men were running south?-A. Yes, sir.
Q. You are sure about that?-A. I am sure about that.
Q. Then when you said: "Q. Did you hear anybody returning iia

the alley shortly after the shooting around your house ?-A. I lieard
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about three or four persons running back east just after the shooting
had all stopped." Which is right, the first su orn evidence or this ?--
A. Well, I could be mistaken.

Q. You are liable to be mistaken when you swear to things with
that deliberation, are you -- A. Maybe so, anybody is liable to make
a mistake.

Q. Even under oath, eh? Now then, where were these 160 shots
fired I-A. They were fired from the post-about two or three blocks
from the post.

Q. They were all fired about two or three blocks from the post-
A. I guess so; I don't know; that is what I think.

Q. When did you commence to guess at it?-A. That night.
Q. Commenced to guess at it that night, did you ?-A. Yes. sir.
Q. Have you changed that practice of guessing at it, or are you

sure of it now ?.-LA; We~l[ am about'sure of it.
Q. You are about sare o it now ?-A. Yes,.si.
Q. Are you equally sure about these first 8" or 10 shots being

fired in the garrison f-A. Well, I think so. I couldn't tell exactly
that those shots were fired at the post, but I heard the shooting in
that direction.

Q. What direction -- A. Direction of the post.
Q. By the compass? You seem to understand the compass.-A. I

don't understand that.
Q. What direction by the compass? You know what a compass

is, don't you ?-A. Oh, yes, sir. From the south.
Q. It was from the south? Well, toward what house did it come-

from what house did it come f-A. From which barracks?
Q. I want to know what house these first shots came from, as you

understood it.-A. I think they came from the post.
Q. Could you go and show the court on that map over there where

you thought they came from?
(Witness goes to map.)
Q. You understand that map, do you f-A. Yes, sir.
Q. Now, where did those first shots come from --A. I believe they

were about from there (indicating B Company barracks).
Q. Then there was an interval of time before some other shots

were firedf-A. Yes, sir; maybe three or four minutes.
Q. Then where were the next shots fired, as near as you could

locate them f-A. I suppose they tarted from nearly that direction-
that place there. "

Q. They still fired from that same place where you pointed to
there f-A. Yes, sir.

Q. Do you see that big "B" there f-A. Yes, sir.
Q. Did those come from that vicinity f-A. Yes, sir.
Q. How long did they seem to shoot from that vicinity after they

commenced the second timef-A. The firing, it seemed to me, was
advancing.

Q. How long did it take it to get to your house?-A. I couldn't
tell you exactly.

Q. Give us your best judgment.-A. It might have been one or
two minutes.

Q. One or two minutes to get to your house. You didn't hear any-
thing except the shooting?-A. No, sir.
.q How long did it stay at your house?-A. Maybe cne or two

minutes in the alley.
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Q. Where did it go to from there --A. They go all through the
alley.

Q. All through the alley, ehl-A. It seems to me that there were
several shots.

Q. Where were the next shots fired that you could locate after they
left your house?-A. There were shots in the neighborhood of the
Miller Hotel.

Q. Did you locate them that night as being at the Miller Hotel I-
A. I didn't locate it that night.

Q. When did ou locate itt-A. The next day.
Q. After you had heard about itt-A. And I saw the walls.
Q. After you saw the walls next day you inferred those shots were

located there ?-A. Ever. since that night I thought they were coming
from the directiQn of the post. aQ. You didn't.ake up.your-mjnd that tt were comini'fr.m the
Miller Hotel when you wer flying flat on the floorl-A. No, sir.

Q. Did you make up your min3 about it being at the Miller Hotel
that night or the next day when you saw the shotsl-A. I thought
they were firing that direction.

Q. You thought so that night, did you I-A. I heard the shooting
that way.

Q. Where else did you hear any other shooting that night? Lo.
cate any that you can locate.-A. I heard the shooting toward the
town, and that night I couldn't tell where the shooting was at.Q. You testified that it was down between certain streets there;
did you locate it there that night ?-A. No, sir; the next day.

Q. You didn't locate it until the next day?-A. I saw the effects
of the bullets.

Q. And then the next dlay, because you saw the effects of the bullets
there, you come here before this court and swear you located it there
that night f-A. I heard the shooting up in the town that night. I
wasn't sure where they were firing from.

Q. Did you tell this court, under questions by the judge-advocate,
that you located that shooting up between two certain streets there
you mentioned, at the Miller Hotel, and then two other streets? Did
you know it that night when you were lying flattened out on the floor
or did you know it the next day I-A. I suppose that night when I
was lying flat on the floor I thought they were firing in that direc-
tion.

Q. Might it have been two or three blocks farther down, so far as
you knew that night?-A. Maybe so; I don't know.

Q. How mauy rooms in your house ?-A. Seven rooms.
Q. Is it a single story or double story I-A. What do you mean by

that?
Q. Is there an upstairs and downstairs-A. Single story.
Q. Can you make a little plan showing where these rooms are, so

we will understand itt--A. Yes, sir.
Q. Just make a plan there showing the house, the streets, and the

rooms in the house.
At 4.55 p. m. the court adjourned to meet at 10 o'clock a. m. the

following day, Wednesday, February 20, 1907.
CHASE. E. HAY, Jr.,

Captain and Judge-Advocate, Judge-Advocate.
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HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Te.. February 20, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocate.

The accused, hig counsels, the reporter were also present.
The reading of the proceedings of February 19 was dispensed

with.

YGNA Io GARZA was reminded he was still under oath.

CROSS-EXAMINATION CONTINUED.

Q. You remember that last night or yesterday afternoon you were
asked if you could prepare a plan of your house and you said you
could and you would prepare a neater one this morning; have you
done so?-A. This is the best I can do. (Hands plan to counsel.)

By counsel for accused:
Before going ahead with the examination I would like the court to see gen-

erally what this Is, so perhaps you will understand a little better what Is meant
by the several questions. It Is a ground plan showing the rooms In his single-
story house, numbered from 1 to 7, consecutively.

(This plan was handed to the court, examined by them, and there
being no objection, was offered in evidence and is hereto appended
and marked -. )

Q. Now, your house faces on what street ?-A. On Fourteenth
street.

Q. Is it directly on the street or does it set back a trifle from the
street ?-A. It is directly on the street.

Q. Sets on the sidewalk ?-A. Yes, sir.
Q. How about the alley-does it set directly on the alley also?-

A. Yes, sir.
Q. There is uio fence there?-A. There is a fence in the yard, but

not around the house. The house is on the alley.
Q. The house forms one border of the alley-that is, no fence

between the house and the alley ?-A. No, sir.
Q. Where were you-what room, No. 1, 2, 3, 4, 5-when the firing

commenced ?-A. In room No. 4.
Q. How many doors are there to this house facing on Fourteenth

street? Where are they?-A. Two doors.
Q. And what do they enter into?-A. Into No. 2 and No. 3.
Q. So that there is a front door entering into Nos. 2 and 3?-A.

Yes, sir.
Q. There is no outside exit in either No. 1 or No. 4?-A. No, sir;

except in the yard. There is one door in the yard-in the corridor--
that communicates with the house.

Q. Do Nos. 1, 2. 3, and 4 communicate I-A. Yes, sir.
Q Tell where the rest of your family was when the firing com-

menced.-A. In bedroom No. 8.
Q. All of them in No. 8 ?-A. Yes, sir.
Q. And you had how many in there--A. Three children and my

wife.
Q. All in bedroom No. 3 ?-A. Yes, sir.
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Q. How high is the fence that connects your house on the alley
with the back part of the lot ? What kind of a fence is itt?-A. Lum.
ber fence about 4J feet high.

Q. Is it a picket fence or solid board fence --A. Solid board
fence.

Q. Is there a fence on the Cowen side of the alley ?-A. Yes, sir;
some kind of a fence.

Q. How high is that-the same height as yours 9-A. About the
rme.

Q. Just the same, or is it higher or lower I---A. About the same; Itan't tell exactly.
Q. What kind of a foundation has your house got --A. Brick

foundation.
Q. And how high is this foundation above the surface of the

ground ?-A. About 14 or 16 inches.
Q. And then the top of that house is frame ?-A. Frame house.
Q. How thick is itt-A. It is veiled, you know-about 2 inches

thick.
Q. The house itself is about 2 inches'thick I-A. Yes, sir. I mean

the wall and the ceiling makes it 2 inches.
Q. Well, show us how thick the wall is, from the inside to the out-

side-show the court.-A. This is the wall and this the ceiling; call
this the space between the ceiling and the wall; maybe about 4
inches.

Q. Then there is--between the outside weatherboarding and the
inside ceiling, is that plaster or is it-A. Ceiling-lumber, pine
hi mber.

Q. And the weatherboarding is how thick--A. About an inch;
inaybe less than an inch.

Q. And the inside ceiling, how thick is that ?-A. About the same;
maybe an inch, seven-eighths, or three-fourths.

0. Are the joists 2 by 4 1-A. I don't know; I have seen only out-
side and the insides I don't know.

Q. How long did it take you to get your wife and family into No.
I?-A. I never took them to No. 1.

Q. Where did you take them 9-A. Into No. 4.
Q. And is that where you laid down yourself ?-A. Yes, sir.
Q. Where are the windows in No. 4, if any ?-A. The windows in

No.41
Q. Yes.-A. One window fronting the street and two windows

fronting the yard on the east side of the house.
Q. You mean by the east side of the house the side toward Wash-

ington street ?-A. Yes, sir.
Q. Are there any windows or doors on the side toward No. 7,

room No. 7, which is just back of it, from Thirteenth street t-A.
There is one door between 3 and 4 and one door between 8 and 7.

Q. I am talking about between 4 and 7; is there any communica-
tion between 4 and7 7T-A. Yes, sir; a window.

Q. Any wwidnvs in No. 71-A. Yes, sir; one fronting the yard;
the south side of the house.

Q. That's toward Fifteenth street-A. Yes sir.
Q. There's none on the Washington side I--. No, sir.
Q. Did you go into No. 2 at all f-A. No, sir.
Q. Didnit go into No. 2 -A. No, sir.
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Q. I mean after the firing commenced, you didn't go into No. 2?..
A. No, sir.

Q. Stayed in No. 4 all the time after the firing commenced ?-A.
Three and 4.

Q. Are there any windows between Nos. 3 and 61-A. Yes, sir;
one window.

Q. And where is that?-A. It's just in the center of the-
Q. Window connecting Nos. 3 and 61-A. Yes, sir.
Q. What kind of walls have you inclosing Nos. 5, 6, and ??-A.

Well it is a partition, a double wall, just the same as the house,
ceiled.

Q. And the partition walls between these are how constructed-
the partition walls separating 1, 2, 3, 4, 5, 6, and 71-A. Simple
partitions.

Q. That is, it is ceiling and not plaster?-A. Ceiling; no plaster.
Q. As I understand it, 1 is the dining room f--A. Yes, sir.
Q. Two the parlor-A. Yes, sir.
Q. No. 3 the bedroom ?-A. Yes, sir.
Q. No. 4 also a bedroom ?-A. Yes, sir.
Q. And Nos. 3 and 4 are the only two bedrooms you have in the

house?-A. Yes, sir.
Q. No. 5 used for several purposes?-A. Yes, sir.
Q. Kitchen-what is it? Ever use that for a kitchen ?-A. No,

sir.
Q. No. 6 is the comida ?-A. Corridor or gallery.
Q. And No. ? is for several purposes?-A. Yes, sir.
Q. Did you use neither of those for bedroom purposes?-A. No,

sir.
Q. How long after this firing had ceased was it when you got up

off the floor in No. 41-A. Maybe it was about five or between 'live
and ten minutes; I don't remember exatctly the time.

Q. So five or ten minutes after the firing had all stopped you got
up 1-A. Yes, sir; I got up.

Q. How long was that after you heard this big noise in the dining
room 1-A. About ten minutes-from ten to fifteen minutes.

Q. From ten to fifteen minutes after you heard this big noise is
when you got up your courage and got up off the floor and went into
the dining room, was it?-A. I didn't go into the dining room thatn ight..When did you go into the dining room-next morning?-A.

Next morning
Q. What d you do when you got up off the floor, about ten or

fifteen minutes after the firing was over --A. About ten, or maybe
less than that; I could not tell exactly.

Q. What did you do when you got up--A. I went to bed.
Q. And you didn 't go out at all that night --A. I didn't go out at

all that night.
Q. You examined, then, these bullets and the bullet holes next

morning, eh 1-A. Yes, sir.
Q. Now, did you examine both of them with great particularity?

You said there were two struck your house.-A. Yes, sir; well, just
examined them the best I could.

Q. Did you locate where the shots came from 1-A. The one in tlit
dining room?
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Q. Did yon locate where they came from ?-A. Locate
Q. Where they were fired from.-A. Yes; I locate the one in the

dining room came from-it struck the west side of my house, on the
corlr of the house.

Q. Tell the court which side and where.-A. In the alley side;
dining room.

Q. And whereabouts-on which-you said just around the cor-
nerl-A. Yes, sir; right about the corner.

Q. How far from the corner? -A. From the corner of the house?
Q. Yes.-A. I think about 6 inches.
Q. Struck it about 6 inches from the corner?-A. Yes.
Q. Then where did it go to?-A. Inside.
Q. Went through both the outside and the inside?-A. Yes, sir.
Q. And where did it strike next?-A. It went through the house,

(he wall, and the ceiling, and strike the leg of a chair and went into
the cupboard.

Q. Where was this chair -A. It was standing between the cup-
board and the wall.

Q. Just show us whereabouts in the dining room it struck and
where the chair was and where the cupboard was.

(Witness indicated this on Exhibit -. )
. Where was the man staiding evidently when he fired that-

A. Must have been standing on Fourteenth street, or maybe on the
corner of the Cowen house.

Q. Go up and show the court where he must have been standing.
You understand a plat?-A. Standing about here, or maybe on the
street here; here is my house, the bullet strike about here in the
alley, the man that fired the shot must be about the corner here, or
somewhere.

Q. Somewhere down in Fourteenth street ?-A. Yes, sir.
Q. Might he have been down Fourteenth street quite a ways-

A. I don t know. That's the best I can tell you about it.
Q. What's your best judgment about itt--A. Well, the best judg-

ment, maybe that the man was standing in the corner, right here
on this corner. (Indicates Cowen's corner.)

Q. I would like you to indicate the direction of that on through.
You were pretty skillful about indicating that yesterday. Indicate
the whole distance, where it struck the chair, and the sideboard.

( Witness does so.)
ir You think that man could have stood down Fourteenth street

in front of the Cowen house, do you ?-A. Maybe o; yes, sir.
Q. Tell the court if I understand you correctly, that the chair was

near, very close to the front of the house on Fourteenth street. The
chair this bullet struck.-A. Yes, sir.

Q. This cupboard was in the corner toward Washington street,
was it not ?-A. Yes, sir; but it was-

Q. Farthest away from the Cowen alleyl--A. -Yes, sir; it was in
the same room; the dining room.

Q. Did you indicate it as being across the corner?-A. Yes, sir;
across.

Q. One of those corner cupboards, was itt-A. Yes-not exactly.
Q. What was it. if it wns not exactly--A. T eold not make a

good explanation of that; it was a cupboard-a cupboard.
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Q. Did it set right into the corner I-A. No, sir; the corner was
there; the cupboard was this way (indicating with a book).

Q. That's diagonally across -A. Yes, sir.
Q. It went through the wall, outside and inside covering, and then

struck the chair;- what kind of chair was this V-A. A wooden chair.
Q. What kind -A. About like this (indicating a barrack chair).
Q. Where did it strike it-A. About here (indicating on leg of

chair).
Q. Didn't strike any iron in itt-A. No, sir.
Q. Did it go through just one leg of the chair?-A. Only one leg.
Q. About the same size as that ?-A. Yes, sir; about the same size.
Q. And then it went where V-A. Into the cupboard.
Q. Did you take it out of the cupboard ?-A. The bullet went to

pieces.
Q. Where did you pick up those pieces-A. I pick it from the

floor.
Q. Whereabouts ?-A. Right by the cupboard.
Q. You didn't see where this had struck any iron or other metal

in the house, this bullet -A. It seems to me, I don't remember
exactly, it seems to me it struck some nails in the cupboard.

Q. How many did it strike V-A. I don't remember.
Q. How big a nail -A. Maybe 3-penny.
Q. Did you see any evidences of the nail being around anywhere V-

A. I saw the nail.
Q. Might you have confused that with these other pieces of steel

you spoke of yesterday that you picked up?-A. I don t know.
Q. I think you said yesterday that you picked up some brass parts

to this bullet, didn't you ?-A. It seemed to me parts; I don't know
exactly the material it is composed of.

Q. Then the steel you saw was this 8-penny nail, was it--A. No,
sir; no nails at all on the floor.

Q. What became of this nail this bullet struck and mashed to pieces
on V-A. It is still in the cupboard.

Q. You mean to tell the court that that 8-penny nail is what
mashed that bullet all to pieces ?-A. It seems to me that way.

Q. How many of those pieces did you find --A. Several; I don't
remember how many.

Q. Well, your best recollection -A. Maybe 6, or 7, or 8; I don't
know.

Q. There was not less than 6 -A. Was not less than 6.
Q. How big were they? Show the court; give the court an idea.-

A. Some were about one-half inch long, some of #hem one-fourth of
an inch-different sizes.

Q. Those that were one-half an inch long, how wide were they --A.
Maybe one-eighth of an inch, or something like that; I didn't measure
them.

qO Could you indicate it on a piece of paper?-A. Yes, sir.
Q. Indicate several of them as near as you can recall the size of

them, so the court can examine them.
(Witness draws on piece of paper sizes of the several pieces.)
Q. Were there any more than you have indicated? You said 0

or 8, and you have only indicated 5.-A. Some others. I could not
swear that was just exactly the figures.
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Q. How big was this hole that was made in the cupboard ?-A. Lessi
tian half an inch.
Q. Will you indicate that for us-your recollection of it? Was it

lis big as a nickel (showing witness a nickel) --A. No, sir; when it
entered in the cupboard it can be seen very well, where it entered, just
strike the door.

Q. How about that; was it as big as that (showing vitness a
dime) ?-A. No, sir.

Q. Very near as big as that?-A, Well, I could not told you ex-
actly; I don't remember exactly how it is.

Q. Was it bigger or as big as that pencil ?-A. Maybe so.
Q. Your best recollection,-A. About. Maybe more than that.
Q. Is it about the same size where it came into the house ?-A. Yes,

sir.
Q. Now, what kind of a hole did it make in that chair leg --A.

Well, it just broke a piece or part of the leg.
Q. Didn't go through it-A. Yes; go through it and broke one

piece off; about one-half inch.
Q. How much wood did it go through in this cupboard I-A. Went

through maybe about an inch.
Q. Wasn't more than that?-A. I don't remember exactly; I only

examined it once.
Q. That's your best recollection now I-A. That's my best recol.

election.
Q. Now, where did that other shot strike?-A. The other shot

strike right in front of No. 2 room, the parlor, in the foundation.
Q. Show Captain Murphy there whereabouts. I don't see very

well.
(Witness indicates on plat.)
Q. Where was that fired from --A. It was fired from Fourteenth

street, right about Mrs. Leahy's.
Q. From about Mrs. Lealy's on Fourteenth street --A. In thealley oppoite my house.
Q.Show the court there.-A. About here. (Indicates on map

Mrs. Leahy's hotel and the alley.)
Q. You think it was right about the corner ?-A. Yes, sir.
Q Run the pointer up and show the court where it struck the

house.
(Indicates a line running from the alley and Fifteenth street to

about the middle of the house.)
Q. What damage did it do to the brick I-A. It damaged the

brick maybe about an inch and a half.
Q. What do you mean? I don't understand you.-A. It struck

and mashed the brick.
Q. How big a strike did it makeI Show the court what kind of

a hole.-A. About this long. (Indicates with hands about 6 inches.)
Q. Just plowed into it about that long I-A. Yes, sir.
Q. How wide was this hole it made in the brick -A. The hole is

about one-half inch or an inch.
Q. Was it that same width all the length of it ?-A. Yes, sir; I

think so.
Q. So that it made a hole running straight along like that, about

the same?-A. Yes, sir; extending about this way (indicating with
hands).
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Q. About what length of the brick did it pass along? A brick
is 9 inches, isn't it?-A. It struck right in the middle of the brick.

Q. And did it run the whole length of the brick?-A. I think so;
along the brick. It strike right about the middl I don't reniem.
ber exactly.

Q. What I want to get at-did it make this furrow about 5 or 6
inches long, or how long?-A. This is the brick, for instance. It
struck it here and make just a little round hole; mprhed all the
brick.

Q. Mashed all the brick i-A. Yest sir; it seems that way.
Q. Then it didn't make a groove along it, as you first stated --A.

I don't know; I could not tell you that; I don't know.
Q. You say you don't know and can't tell me. Is that what

you mean to say?-A. Yes; it just strike the brick.
Q. If it mashed the brick all to pieces how did you know it was

a shot at all ?-A. It seemed to nle it was a shot. Could not swear
it was a shot. I think it was a shot.

Q. But you did swear to it yesterday.-A. I suppose it was a shot,
because that was not there the dal before.

Q. You are sure about tha?-.t . Yes, sir; I am sure about that.
Q. What time did you examine it the day before ?-A. The day

before I was going into my house and never noticed anything
about it.

Q. But did you examine it especially the day before-A. No, sir.
Q. It might have been there without your seeing it?-A. Yes, sir.
Q. So you don't know ?-A. I don't know; I noticed it the next

da. Speaking of that reminds me. You said you knew there were

no bullet holes in Mr. Yturria's house on the day before this-on the
13th of August ?-A. I never noticed an'.

Q. Did you examine that house the day before?-A. I went into
the house; I did not examine it thoroughly. I did not notice any
holes.

Q. Did you go around that house and examine to see if there was
any holes there?-A. No; not especially.

Q. As a matter of fact, there might have been holes the day before
and you not see them ?-A. I never saw them.

Q. Then your knowledge of that is based on what Teofilo said to
you?-A. Yes, sir.

Q. You didn't see any shots?-A. I saw what he told me.
Q. What he told you were shots 1-A. Yes, sir.
Q. And your knowledge was based on what he said --A. (If

course, ho was the servant at the house and came to the office and
reported to me.

Q. Isn't he the same servant that ran into the brick house at'the
rear as soon as the firing commenced ?-A. Yes, sir.

Q. Well, now, you said you saw three laolei, "made, I suppose, by
bullets." Where were they ?-A. At Mr. Yturria's house.

Q. Where were they in Mr. Yturria's house ?-A. In the kitchen
and dining room.

Q. How many in the kitchenf-A. I think about two.
Q. Were there about two?-A. And one in the dining room.
Q. Were there one or two or three? How niany? I want positive

evidence.- A. Two; I don't remember exactly.

412 (Psi. 20,1907.



AFFRAY AT BROWISVILLE, TEXAS.

Q. How inany in the dining room ?-A. I suppose one; between
the dining room and the kitchen I saw three holes.

Q. And how many went into windows and how many into doors
nnd how many into other places? Tell us about it.-A. I think one
in the kitchen, that went through the cornice of the gallery; went
through the door and went through the wall, the kitchen door, and
the ofher side of the house, and that's the one that went in the top
of the well, the one we took out.

Q. You are sure about that ?-A. I am sure; yes.
Q. How do you know?-A. I saw the direction-I know the

direction.
Q. How do you knov, the direction ?-A. You can see it-the best

I could.
Q. How did you go about seeing that the best you could?-A.

Just stood there and examined it.
Q. Show us how you did it.-A. I went through the house there.
Q. Just walked through the house, and you determined that was

the same one?-A. I think so; I suppose so.
Q. Where dial you see another one? Wait a minute, let's go back

to this one again. How much did that go through-what kind of
material did it go through ?-A. Pine lumber.

Q: How much lumber and where wits it ?-A. The cornice i.- kind
of a casing about 2 inches thick; the wall is about 1 inch thick, and
the door is about 11 thick.

Q. It went through, then ?-A. The top of the well.
Q. About 3 inches'thick. How much lumber (lid it go through

at the top of the well ?-A. It just stopped there in the top of the
well.

Q. What kind of holes were these?-A. It wake a kind-some-
thing like a line this way, and struck a nail, 8-penny nail, and sltatyed
right there.

Q. How did you know it was an 8-penny. nail?-A. Because I.
know the nails-I can see the difference.

Q. When it ran up against this 8-penny nail it stopped, did it ?-
A. It stopped right there.

Q. How much wood did it go through before hitting that 8-penny
nail ?-A. It just make a line-

Q. How much wood did it go through ?-A. I don't remember
exactly; can't tell exactly.

Q. Y our best recollection ?-A. Maybe an inch or 2 inches; I
don't know, I could not tell exactly.

Q. Did it bury itself 2 inches dee in this well?-A. No, sir.
Q. How deep was it in the weR?-A. About one-half or three-

fourths of an inch.
Q. Did you take .out this 8-penny nail ?-A. No, sir; I took out

the bullet.
Q. Didn't touch the 8-penny nail ?-A. No, sir.
Q. It's there yet, is it m-A. It's there yet.
Q. And you are certain it only went through about 2 inches of

wood before it struck there?-A. It went through the cornice, the
wall, and the door.

Q. How much was the cornice a?-A. About 2 inches.
Q. And what else ?-A. One inch of wall.
Q. And what else I-A. About If inches of door.
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Q. That's 41 inches; and what else --A. And where it struck in
the well about three-fourths of an inch.

. Who examined this with you f-A. Teofilo.
Anybody else ?-A. No sir.

Q. Never examined it with anyone elsef-A. That same one bil-
let ? No sir; I examined it only the first day.

Q. Tell us where the other bullets struck.- -A. About in the same
direction, but went into the dining room.

Q. Where in the dining room did it strike ?-A. About on the side
of the kitchen.

Q. Which way is the kitchen of the Yturria house, with respect to
your house --A. Shall I show you on the map?

Q. Yes; show us on the map.-A. (Witness indicates on map.)
The lower part is the kitchen.

Q. Right on the yard ?-A. Yes, sir.
Q. There is nothing between it and the yard toward the alley ?-A.

No sir -nothing but a fence.
4. The kitcheii and the dining room take all the space of that L

part there ?-A. Yes, sir.
(Q. How far from the southwest corner of the kitchen was it that

that struck? The second one.-A. About here, and went through
here.

Q. About how far from the corner? If ou can't tell it in feet,
show the court.-A. From the corner of the kitchen?

Q. Yes; the southwest corner. How far from that was it that that
bullet struck ?-A. It may be about 2 or 3 feet, 3 or 4 maybe; I don't
remember exactly.

Q. Show us. Give us an idea.
(Witness indicates about 4 feet, a little less.)
Q. What did that one strike--the second one I am talking about

now-what did it strike flrst?-A. The cornice, too, and went into
the wall and into the partition and struck a picture and got stuck in
the door.

Q. How much lumber did that go through f-A. Went through
about 2 inches in the cornice; I inch of wall; 1 inch of partition.

Q. That's 4.-A. And the picture-just a common picture.
Q. Bury itself into the picture --A. Yes, sir; just went through

from one side to the other; broke the glass.
Q. Did it go through the wood back of the glass?-A. I think

there is no wood; I think it is paper or cardboard.
Q. Where did that bullet lodge? Where did it stop?-A. In the

dining-room door.
Q. Went from the picture to the dining-room doorl-A. Yes, sir.
Q. Did it go through anything else in order to get to the dining-

room door --.A. No, sir.
Q. The picture was hanging in front of th dining-room door,

was it?-A. Hanging opposite the door.
Q. The picture was hanging on the wall, where it first struck the

outside wall was it ?-.A. Yes, sir; right in front, about there.
Q. How far above the floor was this shotf This is first or second

story ?-A. In the first story in the house.
Q. How far above the floor, then f-A. From the ground?
Q. From the floor, not from the ground.-A. Must be about 6 or 7

feet.
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Q. And where did it enter the dining-room door--A. It's about
3 or 31 feet.

Q. Three and one-half feet from the-A. From the floor of the
dining room.

Q. And this door of the dining room communicates with the
kitchen ?-A. No, sir; communicates with the yard.

Q. The door that it buried itself then in, this particular shot-the
door that that was buried in was not the communicating door between
the kitchen and the dining room ?-A. No, sir

Q. But that particular shot only went through the outside wall
of the house and that picture, that's all? -A. That's all; and the
partition.

Q. What partitionl-A. Between the kitchen and the dining
room.

Q. How many inches of wood is that ?-A. About an inch, I guess.
Q. And where is this dining-room door? Which side of the house

does it o pen onto ?-A. That door is open on the north side of the
house. (Witness indicates on the map.)

Q. Tell the court where that picture was; what wall was it hang.
ing against ?-A. About here.

Q. On the partition wall, then, between the dining room and the
kitchen ?-A. Yes, sir.

Q. W17hich way does it face, toward the dining room or the
kitchen ?-A. Toward the kitchen.

Q. Was it in the dining room or in the kitchen ?-A. In the dining
room is the picture.

Q. How high above the floor was that picture--A. About 6 or
6O feet.

Q. Show us about how high.-A. About this high. (Witness in-
dicates about 6 feet.)

Q. Was it higher or lower than where the bullet came into the
house--A. A little higher.

Q. That's two of those you have described. Where is the other
bullet? Where did that strike?-A. I did not examine that.

Q. Now the other bullet-the third bullet-you are positive about
three. Tell us where that struck?--A. I did not examine it; I
didn't go through it at all; I saw the hole there.

Q. Where was that hole ?-A. Right in the wall; I don't remem-
ber whether in front of the dining room-between the dining room
and the kitchen somewhere. I saw the hole; I didn't go through it.

Q. You don't know where, that was fired from ?-A. I didn't
examine it.

Q. Did you find the bullet from that?-A. No sir.
Q. Do you know what ever became of that bullet--A. I don't

know.
Q. What bullets do you know about--A. The.one I took out of

the top of the well, and I saw the one that was at the door.
Q. Who took that out--A. I understand it was taken out by

Major Rlocksom; I never saw him.
Q. You never saw him ?-A. I never see him taking it out.
Q. You never saw that shot at all 7-A. I saw the bullet; I saw

the bullet there.
Q. It was after Major Blocksom had taken it out?-A. I don't

remember, I say.
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Q. You marked with great accuracy yesterday the line of certain
bullets, two of them. How did you determine that line; did you do
it alone?-A. I do it once alone, and the second time I do it Major
Blocksom and myself.

Q. You did that in company with Major Blocksoni? -A. Yes.
Q. Was Teofilo there at the tinie?-A. No sir.
Q. Did you sight along the line of that that first time you exam-

ined it, when you were alone?-A. Yes, sir; I did.
Q. Where did you place yourself to sight along it?-A. I went up

on the railing in the gallery.
Q. hIlere is the gallery, what side of the housel-A. In the

kitchen; right in the kitchen.
Q. In the kitchen ?-A. Yes; outside of the kitchen.
Q. And you sighted which way ?-A. I sighted toward the post.
Q. What did you look through ?-A. I just took the direction of

the hole.
Q. As it passed through what?-A. It passed through some trees

around the street there.
Q. There was some trees ?-A. They' are there.
Q. First, I want to get that well fixed. What side of the house was

that well on? Show us there.-A. About here. (Witness indicates
on map.)

Q. How high off the ground was that well?-A. About 3 feet.
Q. That well was about 3 feet from the ground ?-A. Yes."
Q. And the bullet was how high tip on it?-A. On the top of the

well.
Q. So it was about 3 feet from the ground, eh--A. Yes, sir.
Q. If I understand you correctly, you were standing back of the

railing of the gallery of the upstairs, passing along the kitchen and
the dining room. You were up on the upstairs railing back of the
kitchen ?-A. I was up on the railing; yes; right on the railing.

Q. Is there an upstairs and downstairs gallery to the kitchen and
dining room of Mr. Yturria's house ?-A. Some two or three steps
only, from the ground; about three steps.

Q. How ninny stories to that part of the house, the kitchen and
dining room of Mr. Yturria's house?-A. Only one story; single
story.

Q. Then the railing you referred to was the railing along the porch
or gallery on the garrison side of the Yturria house. Is that true?-A.
Yes, sir.

Q. How high is that railing from the porchI How high up off the
porch does it come? Show the court, from the floor there.-A. This
is the railing and this the cornice. About 6 feet.

(At this point member of the court said he did not think witness
understood question, to which counsel replied: "No; I do not think
so either. My attention was attracted elsewhere for a moment.")

Q. Do you recognize this picture (handing witness Exhibit
[ ])- fA. Yes, sir.

Q. What is it 1-A. Mr. Yturria's place.
Q. Looking from where?-A. From the post.
Q. WVhat's that you see in the background, the tank, etc. f-A. This

is the kitchen and the dining room.
Q. What's that great big tank ?-A. A windmill and tank.
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Q. Is that the well you were talking about ?-A. No, sir; this is a
waier tank.

Q. Any bullet holes in any of that that you found ?-A. Yes; I
saw some of them.

Q. In that framework of the tank -A. On the tower of the wind-
mill.

Q. Did you sight from those too ?-A. No; I didn't look at that.
Q. You didn't know which way they canie fromn?-A. No, sir.
Q. When did you think to tell about that? Did you ever mention

that Ifore-A. I never mentioned it, no: I just looked at them.
Q. Who showed them to you V-A. I saw them, and Teofilo too.
Q. When did you see them -A. Next morning, 14th of August,

1906.
Q. You didn't tell Major Blocksom about it I-A. He was looking

at it too; he didn't examine, I suppose.
Q. Did he? Do you know whether he did or not?-A. I don't re-

member.
Q. Whereabouts did those strike?-A. About here.
Q. Way up high V-A. Yes.
Q. Which side did they come from, which direction .-A. The

direction of the barracks, the post.
Q. Show us just where it struck there.
(Witness here indicates the west corner, the post running up from

the west, that is to say looking from the post would be the farthest to
the left.)

Q. Now, that's the only one you saw strike that framework of the
well there?-A. No; the one I saw strike the-

Q. No, no; is that the only ope you saw strike that windmill, or
the framework of the windmill?-A. Yes, sir; I saw only one.

Q. How high above the house was that -A. Aboit the same
direction.

Q. How high above the hose? You indicated it was above the
hoi-:e; I want to know whether it was or not. where the bullet
struck.-A. I don't know exactly how far.

Q. Do you know whether any more shots went into that or not?-
A. I don't know.

Q. But you are certain you found one there-A. Yes, sir; I saw
the sign of one there.

Q. The sign of one shot or more -A. I saw only one sign.
Q. Did that go through that piece you indicated there?-A. Just

on one side of the-
Q. How much lumber did it go througli-A. Maybe about one-

fourth of an inch.
Q. How for is that trestle work there of the windmill from the

kitcier V--A. From the kitchen? I think it, is about 18 or 20 feet.
Q. Now, then, you said you stood back of the gallery there, that

means on the porch, when you were sighting this shot -- A. Yes, sir.
Q. Did you look through the hole to see where it came from -

A. I saw-
Q. Did you or did you not look through the hole to see where it

came from•-A. Yes: I looked on one side of the bullet hole.
Q. Did you look through any of those bullet holes-through

them -A. go, sir.
Q. You did not?-A. No, sir; I did not.
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Q. At the time you were there alone you did not look through them
to determine where it came from?-A. I just looked on one side of
them, the closer I could do it.

Q. Tell us what you mean by that.-A. I went up on the railing
and I took the best line of it.

Q. If I understand you correctly, Mr. Garza, you were standing on
the porch, and you were between this bullet hole where it struck the
house or the coping and the garrison, were you not?-A. Yes; I was
looking toward the post.

Q. '1 hen you put your eye on the line of where thle bullet hole
struck and looked at the post ?-A. Yes, sir.

Q. And from that you determined that bullet was fired from the
post --A.. From the barracks.

Q. Is that the way you. determined the direction of all those
shots?-A. The two l examined; yes.

Q. And from that method of looking at the direction you deter-
mined the directions you put on the map here yesterday ?--A. That's
about correct. I could not tell you exactly if they are correct, but it
is about the best I can do.

Q. Now did you make any examination subsequently with Major
Blocksom i-A. I made the same examination that I did myself.

" And in the same wayl-A. In the same way.
" Did you tell Major Blocksom what the direction was t-A. I

never told him; he saw them himself and I did myself.
Q. Did he tell you ?-A. He-well, I don't remember.
Q. What's your best recollections Did Major Blocksom tell you

the direction ihey came from ?-A. I suppose so; I don't remember
exactly.

Q. What's your best recollection? We want to know.-A. Yes;I supp~ose.
Is that the reason, really, you are so sure about their coming

from the post?-A. That's the best I knowed it.
Q. You testified before Mr. Purdy, didn't you ?-A. No, sir; I

did not.
Q. Testified before Major Blocksom, didn't you?--A. Yes, sir.
Q. Sigined it and swore to itt-A. Yes, sir.
Q. Before Mr. Kowalski -- A. Mr. Kowalski, district clerk.
Q. Read it before you signed it, and swore to itt-A. Yes, sir.
Q. And that was the first day of this last January, wasn't it--A.

Yes, sir.-
Q. You commenced the year making that afldavit--A. Yes, sir.
Q. Were you asked this question: "State if anything unusual

occurred that night and what you saw and heard.-A. At 12 o'clock
p. m. I heard some shooting toward the garrison. I got up from my
bed and went to the back window and heard some noise toward the
garrison. When I went to the window the shooting had stopped
and then started again after I got to the window. I called my wife
and three children and put them on the floor, because I could hear
bullets." Was it because you first heard bullets that you grabbed
your wife and children?--A. Yes, sir.

Q. Where were the bullets going-A. Coming from the post.
Q. Sure about thatf-A. About that direction.
Q. Why didn't you tell Major Blocksom sot-A. He may not ask

me.
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Q. Why didn't you tell us so yesterday--A. I answered all the
questions.

Q. You heard 8 or 10 shots and you wme in room No. 4 I-A.
No.4.

Q. Was it while you were still in room No. 4 that you determined
those shots came from the garrison, or where were you when you
,,rode up your mind to that-A. I was in room No. 4.

Q. How inany bullets did you hear--A. I heard about from 150
to 00.

Q. You heard all those while you were lying on the floor, wasn't
it?-A. Yes, sir.

Q. You didn't hear where any of those first 10 shots went, did
you ?-A. Sometimes you can.

Q. Did you hear where any of those 10 bullets you spoke of--did
you hear any of them --A. I heard the bullets-the shots.

Q. I am talking about the first 10 shots you heard.-A. I heard
the first 10 shots.

Q. Did you hear the bullets from thosef-A. I don't remember
whether I do or not.

Q. Then you might have been mistaken when you swore you heard
them, to Major Blocksom, weren't you I-A. I don't remember.
4 Q. Don't remember whether you were mistaken or not?--A. No,

sir.
At this point the president of the court stated as follows:
The question is asked whether the document from which counsel reads

questions and answers has been introduced In evidence before tire court.
To which counsel for accused replied:
May it please the court, It is a matter of general knowledge, it Is a matter

of official information what this Is, and the witness swears that he did swear
to this before. It is as nearly properly identified as any evidence can be,
and we certainly have nothing to conceal from that, and when the proper
time comes we propose to take proper action in regard to It, and I wish to
say here that we claim the right, as long as that question Is Introduced now-
I suppose for the purpose of questioning our right to do it-that we claim
the right to go into everything this man has sworn to before, and every other
witness brought up here, and to compare his sworn evidence here with every
other sworn evidence In every other Investigation. That's our purpose.

By the president'of the court:
The only question is whether It ha been Introduced before the court.

By the counsel:
This Is the document from which the pictures have been Introduced with no

question or objection on our part, and we have always been willing and anxious
that the witness himself should see what is written down, and you notice we
always ask with great particularity whether he read It over and signed it and
swor! to It.

By the president of the court:
While there is this interruption I will say that, knowing the nationality of

the witness, if there Is no objection I would like to ask if he understands what
Is meant by bullets, and if he means bullets or shots.

By the counsel:
I have no objection to that; glad to have you do It. I am simply trying to

have the court measure up this witness. The point we make, and the court may
as well understand it now as any other tine-there have a lot of witnesses
been introduced here and their evidence has been taken two or three times,
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and we w~nt to show whether the Interests of both sides were safeguarded by
the only method krown to American jurisprudence, or common law either, the
test of cross-examination. If It won't stand that test, you can't convict any.
body on It; if It will stand It, we will have to stand by It. I want to be under.
stood that neither In this witness or any other do we want to take advantage
of any technicality. and If there is any question In the mind of the court any
time that the witness is not understanding, we hope you will Interrupt, be.
cause we don't exlect to find anything In any such manner, only on the merits.

By the president of the court:
I understand, but i thought It should be cleared up now.

Q. Do you understand the distinction-what is meant-between
bullets and shots?-A. Yes, sir.

Q. You understand that. (He says distinctly in his evidence he
heard some shooting; then in that part I read to him he said he
heard some bullets. The witness repeated "I heard about 10 shots."
He spoke of it in this examination as shooting, and then separated it,
you recall, as bullets.)

Q. Then, I understand you say you don't know whether you heard
any of those first 10 bullets or not t-A. No, sir.

Q. When did you first hear bullets?-A. When they were shooting
right in front of my house.

Q. That's the first bullets you heard ?-A. That's the first bullets
I heard strike.

Q. Did you hear any bullets whizzing over you, or anything of that
sort ?-A. I could hear that, too.

Q. Whien did you hear that ?-A. At night; the same night.
Q. What tine?-A. About 12 o'clock.
Q. What stage of the proceedings; in the first 10 shots?-A. No,

sir; after they started again thesecond time.
Q. Did you hear any bullets before they got to your house-when

they were shooting at your house?-A. I heard shots.
Q. You didn't hear any bulletsl-A. No, sir.
Q. Where were they when you first heard the bullets?-A. They

were right in front of the diiiing room of my house in the alley, Y
suppose so, because I could hear also the magazines.

Q. You were in No. 4 at that time ?-A. Yes, sir.
Q. Were the doors all open ?-A. Yes, sir.
Q. Wide open, front doors and all?-A. No; not front doors;

the doors inside what separates, connecting one room and another.
Q. Windows wide open ?-A. The sash of the window in the din-

ing room were open and the blinds were closed.
Q. When you put your wife and children and flattened volrelf

out on the floor ofNo. 4 you didn't take the trouble to close the doors
at all t-A. No; the door connecting 3 and 4 was open and remained
open.

Q. Let's fix that time you swore to Major Blocksom and Mr.
Purdy you could hear bullets. I want to know when you heard them.
Where were the men shooting when you heard those bullets -A.
They were right in front of my house in the alley.

Q. You didn't mean to say you heard shots, you heard bullets?-
A. I heard the shots and I could heard that they strike.

Q. You heard how many strike?-A. I don't know; I don't re-
member.
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Q. You heard the shots strike? -A. Yes, sir; the bullets strike.
Q. Did you hear any besides the one you heard strike in your

room ?-A. Yes; I heard more.
Q. How many ?-A. I didn't count them.
Q. What did they sound like they were hittingf-A. Sound like

they were hitting a piece of lumber.
Q. 1)id you think it was your housc?-A. I never thought so.
Q. Where did you think it was striking?-A. Right in front of

my house.
Q. You thought it was striking lumber right in front of your

hou ?-A. Yes sir.
Q. What lumber is in front of your housef-A. Pine lumber.
Q. What is it in ?-A. A house.
Q. You thought they were striking a house across Fourteenth

street from you --A. Across the alley.
Q. You thought they were striking the Cowen housef-A. Yes,

sir.

Q. You didn't tell anybody so?-A. No; well--I didn't say to any-
body so.

. Did you tell the grand jury sot-A. No, sir.
Q. Did you tell Major Blocksom so?-A. No; I. didn't tell him

ihev were striking the Cowen house, but I told him I could hear.
Q• Tell this court what you did mean when you said, "I could

hear the bullets."--A. I could hear the bullets-it means I could
hear where they strike, and the shot and the whistling.

Q. You could hear the bullets whistling --A. Yes; I heard some.
Q. Could you imitate that noise?.-A. Yes. (Witness makes a

whizzing noise.)
Q. Where was that?-A. When they were shooting in the alley.
Q. And you were flattened out on the floor at that time in room

No. .41-A. Yes, sir.
Q. Were all those shots just the same-A. Looks to me the same.
Q. You mean by that they sounded the same?-A. They sounded

Ile same.
Q. You didn't hear any shots that sounded different from that

you have just described? * A. No, sir; I did not.
Q. Have you ever heard any bullets go over you like that bfore?-

A. No. sir.
Q. Let's find out when that bugle call sounded. How long after

these first ten shots that wakened you up?-A. Maybe one or two
minutes-about two minutes.

Q. Was it during the interval when there was no shooting--A.
No, sir; the bugle cAll they gave the bugle call after they commenced
shooting again the second time.

Q. Immediately afterwards?-A. 0Just about immediately.
Q. Was the bugle call going before the shooting was right out in

front of your house -A. Yes, sir.
Q. You are sure about that?-A. Yes, sir.
Q. How many bugle calls did you heart-A. Several; I didn't

count them.
Q. But they all seemed to be at the same place, or different parts

of the garrison?-A. I can't tell you anything about that; I don't
remember.
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Q. Did you hear any movements in the garrison at all V-A.
After the first shooting-the first, about ten shots-I went out in
the window and I heard a big noise toward the garrison, sir.

Q. You said on cross-examination yesterday that you didn't go
to that window during the shooting at all. that you flattened .your.
self out on the floor with your famly.- I was fiat on the floor
there after they started shooting the second time.

Q. That is it, eh--A. Yes, sir; that's it.
Q. What did you see when you went to the window --A. I sav

nothing, but heard a noise.
Q. What was this noisel--A. Looks to me like somebody was

walking around the galleries of the barracks.
Q. Bugle call sound then V-A. No, sir.
Q. How long after this thing was it until you heard the next

shot ?-A. Maybe one or two minutes, or two or three minutes; I don't
remember exactly.

Q. You didn't hear any shots, about three together, almost imme-
diately after these 10 shots, did you I-A. No; I don't remember.

Q. You testified before Mr. Purdy and Major Blocksom as follows:
"Q. Did you hear any bugle call --A. Yes; inside the aarrison-
one or two minutes after they commenced shooting.'--A. he second
time.

Q. You also testified that you heard three or four men, persons
running back east after the shooting had all stopped; you didn't
see anybody that night ?-A. I didn't see nobody.

Q. Ind when you heard those men shooting, where were you -
A. Lying on the floor.

Q. In room No. 4 V-A. In room No. 4.
Q. Are you positive they were running down the alley V-A. Yes,

sir.
Q. Sure about that-A. That's the best of my knowledge.
The judge-advocate then addressed the court as follows:
For Information of counsel would state I have a new Interpreter, named

Aurelio N. Flores, of San Antonio.

(The judge-advocate asked interpreter if he had ever lived in
Brownsville to which Mr. Flores replied in the negative.)

Aurelio N. Flores was then duly sworn as interpreter.
Mr. N. A. ALANJs, a witness for the prosecution, was duly sworn

and testified as follows:

.DIRECT EXAMINATION.

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. Please state your name, residence, and occupation.-A. Nicolas
Angelus Alanis; jeweler; Brownsville.

. Do you know Major Penrose?--A. No, sir.
Q. Where were you living on .August 13, 19061-A. In Browns-

ville.
Q. Where were you about midnight upon this night-A. In the

saloon of Mr. Tillman.
Q. In what part of Mr. Tillman's saloon V-A. In the garden.
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Q. Is this garden in the rear of the saloon or in front of it?-A.
In the back.

Q. Did anything unusual occur about this time? If so, describe
fully to the court what you saw and what you heard.-A. Yes. I
l('ard several shots about 12 o'clock, about midnight, more or less.
A few moments after the shooting had begun I saw the saloon keeper
ftll dead-that is to say, the clerk.

Q. Tell in what general direction you first heard firing.-A. In
the direction of the post.

Q. How far away did the first firing seem to be?-A. To me it
seemed about two blocks, more or less; something like that.

Q. Did the firing remain stationary or did it appear to approach
nearer --A. It was peace, and after a while they shot again.

Q. How close did the firing seem to come to you--A. About
from here to the door, more or less. (Distance of about 15 feet.)

Q. Where were you when the firing was at the closest point--A.
I was in a place inside the garden, close to the toilet.

Q. Were you in plain view or were you hidden ?-A. I was hidden.
Q. Why did you hidef-A. Because I heard voices.
Q. What was there about these voices that caused you to be

afraid ?-A. I first heard that they were shooting on the streets.
Q. (Question repeated.)
A. I imagined that it could be for the ones that were shooting.
Q. You spoke of seeing a clerk fall dead.-A. Yes.
Q. What' was the name of this clerk ?-A. Frank Natus.
Q. Do you know what caused him to fall dead ?-A. A shot that

struck his body.
Q. Did you see who fired this shotf-A. I did not.
Q. Did you see from what direction it was fired f--A. I never saw

the direction it came from, but could calculate from what direction it
came.

Q. What was he doing just prior to the time he fell dead I-A. He
was coming in the direction of the door in the alley to close it.

Q. Did he say anything to you or did you say anything to him
about this time --A. I told him to return, because there were some
people in the alley.

Q. Did he say anything to you ?-A; No.
Q. Did he say anything just prior to the time he dropped f-A. I

don't remember him saying anything.
Q. At the time?-A. He said: '-Oh, God," and opened his arms

and fell.
Q. Were you in a position to see Natus distinctly f-A. Yes, sir.
Q. What did you do after Natus was shotl-A. Advised the

police.
Q. You spoke of hearing voices in the alley; describe them.-A. I

could not decribe them, because they were murmuring.
Q. Were they speaking in English or in Spanish f- A. I could not

know.
Q. About how many shots were fired ht the moment or about the

moment Natus fell to the ground f-A. From four to six; something
about.

Q. Were there any bullet holes about the premises of Tiliman's
saloon after the shooting --A. Yes, sir.
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Q. Did you examine them that night?-A. Yes, sir; some of
them I did.

Q. When did you examine the rest ?-A. The following day.
Q. From their alignment, from what direction were they probably

fired ?-A. From the alley and the street.
Q. About what height above the ground were these shots fired ?-.

A. About 4 feet, I think; more or less.
Q. Is Tillman's saloon sometimes also called the Ruby Saloon?-

A. It is named that way; yes, sir.

The court then took a recess until 2 o'clock p. m., at which hour
the members of the court the judge-advocate, the accused, his couiviel,
and the reporter resumed their seats.

The witness NICOLAS ALANS, was reminded by the judge-advocate
that he was still under oath.

CROSS-IEXAMINATION.

QUESTIONS BY COUNSEL FOR THE ACCUSED.

Q. How long have you been in business in Brownsville?-A. Since
1894 to this day.

Q. Are you an American citizen ?-A. No, sir.
Q. Where is your place of husiness?-A. On Twelfth street and

Adams-I am not certain whether it is Adams or Madison-between
those two.

Q. Can you speak English?-A. A little.
Q. Do you understand English ?-A. Very little.
Q. Do you transact any business at all in Einglish ?-A. Sometimes.
Q. You are able to make a sale or explain about repairs to an

American customer in English ?-A. Sometimes- yes, sir.
Q. Do you understand what I have just said i-A. I don't under-

stand.
Q. "eli the court where you were when you went and hid your.

self.--A. In the lot of Mr. Tillman's saloon.
Q. That is. in the rear lot ?-A. In the garden; yes, sir.
Q. Is this enclosed by a fence or wall ?-A. Yes; sir.
Q. Which -?-A. By a wall.
Q. How high is it.-A. It is a round house.
(Interpreter repeats question.)
A. More or less about that high (pointing).
Q. What does he mean when he points at thnt?-A. The height

of the wall there.
. Q. Is there more than one gate or door to this rear wall I-A. Yes,

sir.
Q. How many doors ?-A. I don't. understand what you said.
Q. Is this wall directly on the alley-the rear wall?-A. Yes, sir;

on the alley.
Q. How many doors or gates are there through this wall on the

alley ?-A. It is a large gate with a small door in the center.
Q. How large is this gate, how tall, and how wide. and how"

high ?-A. I have never measured it; I don't know what size.
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Q. Ask him to show the court.-A. About 10 feet high by 6 or
7 feet wide.

Q. How large is this small door in this gate ?-A. More or less it
is 6 feet by 8 wide.

Q: What did he go over to that place where he went fort-A. I
went there with some friends to drink a little beer.

Q. No. What I want to know is what he went in this back lot
for?-A. I went to urinate.

Q. Whereabouts is the urinal that he went to in the lot?-A. In
a corner of the lot.

Q, Now, tell him to describe which corner of the lot it is located
in.-A. About north, on the north side.

Q. Well, is it in the corner next the building or is it in the corner
next to the wall on the'lot?-A. It is in the same building; it is all
one whole building.

Q. Isn't there a lot back of the saloon ?-A. It is a small-where
there is a garden.

Q. Now, wasn't this urinal in the garden --A. Inside; yes, sir;
in the. corner of the lot.

Q. Now, what corner? That is what we want.-A. I can't men-
tion the side, but it is on the corner this way.

Q. Was it over close to the wall that he 'has described as being on
the alley?-A. Yes. sir; it is close to the wall.

Q It is against the wall and not against the store?-A. Against
the wall of the alley.

Q. Now, which corner is it in as he goes out of the back door of
the saloon-to his right or to his left ?-A. On the left.

Q. Now, how far is it from this large gate to the door that leads
out of the saloon ?-A. About twenty steps, I believe.

Q. Then he was up close to the wall on the street in that corner,
was he?-A. Yes.

Q. How long did you remain at the water-closet?-A. I wasn't
in the toilet.

Q. How long did you remain at the place where you urinated?-
A. About ten or twelve minutes.

Q. Well. were there any stairs close to the place?-A. Yes, sir.
Q. Where did those stairs lead to?-A. Upstairs to the second

story.
Q. To the second story of the saloon?- A. Yes, sir; it is upstairs-

it is all around.
Q. Do these stairs go up along the wall at the rear that is on the

alley?-A. Yes, sir; you go up.
( the reporter read the last question.)
A. Do these stairs .go up along the wall that is on the alley?-

A. Yes, sir.
Q. What direction do these stairs go up ?-A. On this side-on the

left hand as you go out of the hall or saloon.
Q. Ask him how far this stairway is from the wall on the alley.-

A. It is very cloFe; about from here to the wall; it is very close.
Q. Do yow'think from here to the wall indicates about 12 or 15

feet?-A. More or less; I have never measured it.
Q. Now, what I want to know is this: In going up these stairs

does he go toward the saloon itself or does he go toward Twelfth
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street in going up the stairs-A. You go in the direction of Twelfth
street bpt you turn around as you go up.

Q. Jow, are these stairs boxed up so that you can not see through
them ?-A. There is a small portion of it upstairs on the passway.

Q. But the part that goes* from the ground toward Twelfth
street?-A. About 2 or 3 feet-3 feet.

Q. Now, is that boxed in so that a man getting behind it could not
be seen from the front of the stairs?-A. Not from the front of the
stairs. If you stoop there, you can see them.

Q. What part of these stairs did he hide behind-the part that
takes him up toward Twelfth street or the other part?-A. Which
part?

Q. The part that turns toward the saloon -- A. Yes, sir; in the
hollow where the stairs go up.

Q. Could any person at the gate see him f-A. Where I was? No.
Q. Where would a man have to be in order to see him where he

was?-A. Very close-from here to there.
Q. He would have to be that close before he could see him?-.

A. Yes sir.
Q. Wihy--A. Because where I was hidden he couldn't see me no

What position was he in I-A. I had all my body down on the

ground.
Q Tell him to show the court.-A. More or less?
Q. Exactly, as near as he can recollect.-A. (Witness illustrates.)

Supposing that is the wall and that is the stairs, and this turns as it
goes up; I was right in the stairs in that hollow part in that position.
(Witness indicates that he sat upon one heel with the other foot ad-
vanced, in a squatting position.)

Q. Which direction was he facing when he got in that position ?-
A. Facing Elizabeth street.

Q. Tell-hin to tell the court, using the exact language that this
man Frank Natus ,ised when he was shot.-A. What Frank Natus
said?

Q. Yes.-A. He said "Oh, God I"
Q. I want his exact language, not a translation of it.-A. He said

"Oh, God !"
Q. He said "Ay, Dios I" didn't he f-A. Yes, sir; an exclamation.
Q. He didn't say "Oh, God I" He said "Ay, Dios 1" Ask him

that question.-A. He said "Ay, Dios 1"
Q. Tell him to tell the court exactly in the same language, the same

words, as near as he can recollect them, that he used to this man
Natus-what he said to him, if anything, that night.--A. "Return,
Frank; they sre shooting from the alley.

Q. I went you to give that in the witness's own language, in Span-
ish. I want his exact langmage in Spanish.-A. "De vuelve, Frank;
estan tirando del callejon.

Q. How long did you remain in that squatting position -- A.
Some ten or twelve minutes.

Q. How long did you remain there after Frank Natus made this
exclamation f-A. About two or three minutes.

Q. Did you o up to Frank Natus I-A. No.
Q. Where did you go ?-A. I remained there where I was.
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Q. No; but when he left there?-A. After awhile, yes, sir; I went
to see him.

Q. How long after he made this exclamation before you went to
see him -A. About eight minutes-seven or eight minutes.

Q. Did you speak to him or feel of him at all ?:-A. No.
Q. Did you actually see any bullet hole in him or not-A. No;

not that moment, I didn't.
Q. When did you see it--how long after that-A. About half

an hour afterwards.
Q. When did you actually, of your own knowledge, know that he

was dead f-A. Since the moment I saw him.
Q. How did you know that-A. Because when he fell he was

agonizing until completely he lost his voice; I was looking at him
this way.

Q. Did you examine any of the bullet holes that night-A. I saw
some.

Q. Ask him if he testified before Major Blocksom and Mr.
Purdy.-A. If they asked me, I think so.

Q. Ask him if he didn't testify before those people and that John
J. Kleiber didn't interpret for him.--A. Yes sir.

Q. Ask him if that testimony was taken down and he afterwards
signed it.-A. Yes, sir.

Q. And he swore to it when he signed it ?-A. Yes, sir.
Q. Ask him if he remembers this question: "Did you examine the

bullet holes in Tillman's saloon there that night?" and you answered
"Yes, sir; the next morning."--A. Well, yes, sir; it is true.

Q. You didn't tell him that you examined any that night, did
you ?-A. If they asked me, I think I did.

Q. Did he say sot?-A. It may be; I don't know.
Q. How many shots did he examine the next morningl-A.

Several, but I don't remember what amount; there were several.
Q. Can he tell us now how many there were I-A. I don't re-

member.
(The witness was then excused.)
The court then took a recess until 2.20 o'clock p. m., at which hour

the members of the court the iudge-advocate, the accused, his counsel,
and the reporter resumed their seats.

Capt. DANA W. KILBUN, Twenty-sixth United States Infantry,
a witness for the prosecution, being duly sworn, testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDOE-ADVOOATZ.

Q. Please give our name and your rank and your present sta-
tion.-A. Dana W. Kilburn, captain and quartermaster, Twenty.
sixth Infantry, quartermaster, Fort Sam Houston, Tex.

Q. Captain, are you familiar with the cartridges used in the army
service to-day -A. Yes, sir.

Q. Are you familiar with the cartridges used just prior to the
present authorized cartridge -A. Yes, sir.

Q. What is the cartridge they use to-day in the Army -A.
Springfield.
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Q. Is that its full namet-A. That is the only one that I know
it by.

Q. What was the cartridge used previous to the present car.
tridge--A. It was a modification of the Krag rifle and adapted to
our army Krag-J~rgensen.

Q. If you know, please tell the court how the present cartridge is
marked?-A. Do you wish to know the difference between the two,
or the exact marking?

Q. I would like to know whether you know how the present
Springfield cartridge is marked -A. The Springfield cartridges
are furnished by about three different firms, and each firm has its
own mark-the Union Metallic, F'rankfprd Arsenal, and Remington.

Q. If you remember, how is each marked --A. I don't remem-
ber exactly how each one is marked, but each one has its markings,
referring to where it is made. The Frankford Arsenal has an "?'
on it and the Union Metallic generally have "1 U. M. C.;" the Rem.
ington sometimes have a mark and sometimes they do not-just have
the date stamped across it.

Q. Are you familiar with the Mannlicher cartridge V-A. I have
seen them.

Q. How do they differ, if in anywise, from the present Spring.
field cartridge V-A. A little bit shorter bullet. The marking is
usually on tMe base of the cartridge-it ias some letter. A good
many of these are made in this country, and generally when they
are shipped out of this country they have a special mark or letter
showing they are shipped from this country; that does not always
obtain but usuallyy it does.

Q. Ire you familiar with the cartridge used in the Mauser rifle?-
A. Yes sir.

Q. How does that differ, if in anywise from the Springfield l-A.
There is a perceptible difference in the bullet and the size and the
marking on the back; it is usually marked with a "D. M." and the
date an the year it is made.

Q. How could yoti tell the Mauser or the Mannlicher from a
Springfield cartridge?-A. By the lointh of the bullet, markinlgs on
its base, and I think the caliber of theWMauser is a little bit smaller.
That is my impresion.

Q. How are these Mannlicher and Mauser cartridges carried V-A.
In clips.

Q. And how rre the Springfield cartridges carried -A. In clips.
Q. Are these clips in anywise similar-A. They are practically

the same except the Mannlicher and Mauser are shorter clips.
Q. And these clips for the Springfield rifle, what are they carried

int-A. Th.y are carried in kind of a bandolier.
Q. What is a bandolier?-A. It is a web belt fitted with pockets

for carrying two clips each and with straps suspended for holding
them on.

Q. Would you recognize a bandolier if you saw one -A. Yes, sir.
Q. So far as you know, is a bandolier used in any other army be-

sides the United States Army ?-A. Not that I know of.
Q. Will you tell me what this is?-A. That is one of the regulation

bandoliers issued to the troops in this country.
Q. How do you recognize it as such -- A. By the stampings and
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the markings on it, "Frankford Arsenal," and from its shape and
the material it is made of.

Q. How long have you been in the service, Captain ?-A. Fourteen
years-that is, in the commissioned service.

Q. I will hand you several cartridges and bullets; will you kindly
take those and tell the court, if you can, what each is and mark each
in some manner so it can be identified later ?-A. That is the Frank-
ford Arsenal Springfield.

Q. Any special kind of Springfield ?-A. It is the une that is used
nows

Q. Is that the service bullet or notl-A. That is the bullet that is
used at present.

Q, Will you mark that in some way --A. (Witness marked car-
tridge "I.') This is another Springfield of Frankford Arsenal,
model of 1905; the bullet is a little bit different.

Q. How have you marked that ?-A. Marked that with "II." This
is the same, only it is the model of 1906; little difference in the jacket
of the bullet. '

Q. Marked what?-A. Marked "III" This one marked "111"
is one of the old Krags, model 1901. This is another Frankford
Arsenal of 1904; I never saw one like that before; it looks like a
reduced charge. It is for a clip. I will mark it " IIII ' That one
is one of the Krag-J6rgensen without the clip, single loader, marked
"111111.1'

Q. Identify that, if you can.-A. That is one of the clips used for
the Springlield; it is a little bit short for a Springfield clip, though.

Q. How many cartridges does a Springfield clip usually hold ?-A.
Five.

Q. Will you take five Springfield cartridges, if there are that num-
ber in evidence-can you identify this cartridge -- A. That is one of
the service cartridges, model 1906.

Q. Now, will you take the five cartridges that you have identified
as Springfield cartridges and insert them in the clip --A. These two
are different years; they have got different jackets to their bullets.
There are only four of them here, but the fifth will go in. (Witne6
inserIs five cartridges in the clip.)

Q. Will that clip hold five Springfield cartridges such as you have
identified --A. Yes, sir.

CROSS-EXAMINATION.

QUESTIONS BY COUNSEL FOR THE ACCU5..,.

Q. Will this same clip hold five Mausers ?-A. I never tried it; I
think there would be a little over.

Q. Do you know ?-A. No; I do not.
Q. You don't know whether it will or not-A. No; I have never

tried it.
Q. Do you know what is the actual difference between the Mauser

clip and the clip for the Springfield ammunitionf-A. There is a
difference in length; I know that.

Q. How much ?-A. I couldn't say; a slight amount, though; not
over a quarter of an inch; possibly not that.

Q. Have you ever actually compared them together -A. I never
have.
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Q. Where did you get that information that they were not much
different? -A. I have seen a good many Mauser clips down in
Cuba and our own clips here.

Q. But you never actually put them together I-A. I have had
some at honio laying around there and I have noticed them and I
could pick it out as being shorter.

Q. You didn't put five Springfield-rifle cartridges in this clip here?
Are they all ident; ied as Springfield cartridges that you ut in ?-A.
I don't remember now whether all of them were identiied as such.
I put five cartridgCs into it.

Q. They were not all Sprinifeld cartridges?
The judge-advocate:
The record will bear out the fact that they were all Springfield cartridge

Counsel for the accused:
I beg your pardon; I have a right to ask him whether he did or not.

A. I don't know whether that one was identified or not.
Counsel for the accused:

Thbt Is Just the point that I want to make, that he did not Identify them all
as Springilelds. That was my understanding, and I was trying to get it clear.

Q. Do you know what that short cartridge is?- -A. No, I do not:
I never saw. one.

Q. What other cartridges were identified by you aside from the
Springfield f-A. The Krag.

Q. You identified two as being the KragI-A. Yes, sir.
Q. Aside from the Springfield being made for a clip, what is the

difference between a Krag and a Springfield --A. There is a differ.
ence in the bose; one has a shoulder and the other has a-

Q. I said aside from the fact that one is prepared for use in a
clip.-A. The Krag is a trifle longer. They vary from time to
time-from year to year.

Q. Now, are there any other distinctions you wish to make that you
think of between the Krag and the Springfield ?-A. External dif-
ferences?

Q. Yes; omitting, of course, those that you have mentioned.-A. I
don't know of anythingespecially, unless by an expert taking it and
examining it closely. I don't know of any marked difference. Of
course by not having that shoulder on it, it makes the base of it
smaller.

Q. Which did you say is the longer, the Sp rngfield or the Krag-
the cartridge?-A. I said that the Krag, i thought, was a little
longer. That was what I stated and that is my impression now,
without comparing the two.

Q. The Krag is the longer of the two? How much --A. Cer-
tainly not more than an eighth of an inch; it is *ery slight.

Q. This bandolier that you describe how did you identify that;
solely by the markings, as you stated i-A. As I recognized them.
I have them in my company.

Q. Are the all of this same make that you have identified here ?-
A. All that I have seen.

Q. You never knew of any to be made with a flap for this part ?-
A. Do you mean for each pocket?
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Q. Yes, sir.-A. Yes, sir; I think the first lot that came out were
with flaps sewed down.

Q. Do you know whether these are used by anyone else than the
Governmentf-A. I do not.

Q. Then you identified this as being a Government one solely by
the stamp on it ?-A. Yes, sir.

Q. You don't know whether the manufacturer that put that stamp
on isQues them to outsiders f-A. I do not know.

Q. You don't know whether those are subject to purchase by out-
siders ?-A. I don't know whether they are or not.

Q. All that you know is that similar ones were issued to youI-
A. Yes, sir; issued to us.

QUESTIONS BY. ASSOCIATE COUNSEL FOR TE ACCUSED.

Q. Are bandoliers to be obtained from any other place than the
Frankford Arsenalf-A. I was relieved from duty with the com-
pany shortly after those new rifles were received, and I only got the
one batch, and since that time I have not had anything to do with
tiet practice or rifles or bandoliers.

Q.From what places does the Government get their ammunition
for the Springfield, 1903 model ?-A. From the Frankford Arsenal,
Union Metallic Company, and some, Remington Company.

Q. Any other places that you know of f-A. Not that I know of.
Q. Did they ever get any from Lowell, Mass.-the United States

Cartridge Company? -A. I wouldn't say, because I am not sure.
Q. Any from the Winchester Repeating Arms Companyf-A.

Yes, sir; the Winchester; that is another place.
Q. Any from Bridgeport, Conn. I-A. I don't know.

QUESTIONS BY COUNSEL FOB THE ACCUSED.

Q. What is the difference between the Mannlicher cartridge and the
Mauserf-A. I don't know much about the Mannlicher cartridge. I
have seen theme I saw them in 1898 and I haven't seen any since,
except over in the islands, and I wouldn't like to state exactly what
the difference is.

Q. You know it is a clip kind f-A. Yes, sir.
Q. You haven't kept in touch with their ammunition since 18981-

A. Except over in the Philippines; we used to run across them occa-
sionally; and I saw them in 1903.

Q.AYs' late as 1903 did you see them over there I-A. Along, I
would say, about March or April of 1903.

Q. Now, what did you say was the difference between the Mann-
licher clip cartridge and the Mauser clip cartridge ?-A. I didn't say.

Q. You don't know the difference between them f-A. i didn't say.
Q. So if those two were laid down before you you couldn't tell one

from the other f-A. Yes, sir; I could recognize the one, and I would
know the other must be the Mannlicher.

Q. And you would recognize the Mannlicher by knowing that it
wasn't for the other?

Counsel for the accused:
We will have to formally object to the Introduction of the .w under the Idea-

tification by this witness; they are not properly Identified. We can demonstrate
it to the court, but we don't care to do It before the witness.
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'The judge-advocate:
I will ask for i ruling of the court on this subject.

(The court then excused the witness temporarily and asked counsel
if he desired to make any remarks.)

Counsel for the accused:
Yes, sir. Now. we object to It, because the comparison between the Krng

and the Springfield Is manifestly erroneous, and anyone can look at It and see;
and he certainly Is not an expert on the difference between a Mannlicher andthe
others; lie has got to adduce that by a process of elimination." We haven't the
slightest objection to having these Identified by anyone here. You have got
here on the court an expert, and we would like to have him Identify them and
let them come In. We don't care about them coming In; we just want to have
them Identified properly, and we Interpose no objection to an expert identifying
them.

The court:
If there Is no objection, we would like to liarvt Colonel Baker Identify them.

Oounsel for the accused:
We would also like to have Colonel Baker Identify them, and we have no

objection to his doing so.

The judge-advocate:
I am very glad to hear the remarks of counsel. I would like alO to have

Colonel Baker sworn as a wltnes,; for this particular purpose.

The court (to the judge-advocate) :
Will you please see that the record is made right?-We haven't acted on your

objection, Colonel Glenn.

Counsel for the accused:
I don't care for the court to act on It now.

(The objection was withdrawn.)
ounsel for the accused:

We want them properly Identified; that Is all.

The judge-advocate:
In view of the remarks of counsel we will withdraw our request for a ruling

of the court.

The previous objection and reply was read by the reporter.)
ounsel for the accused:

I simily want tu correct a minor error: we don't want to go on record as
having asked to have them Introduced. but we asked that If the judge-advocate
wants them Introduced that they be Identified by an expert, so the court will
know what Is being bilked about.

Lieut. Col. FRANK BAxun (member of the court), Ordnance Depart-
nent, U. S. Army, a witness for the prosecution, being duly sworn,

testified as follows:
)flET EXAMINATION.

QUESTIONS BY THE JUDGE-ADvoCAT&

Q. Please state your name, your rank, and your present duty.-A.
Frank Baker, lieutenant-colonel, Ordnance Department, U. S. Army,
chief ordnance officer, Department of Texas, in command of the San
Antonio Arsenal
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Q. How long have you been in the Ordnance Department, Col-
onell-A. Twenty-eight years.

Q. During this time I suppose you have become more or less
familiar with the various classes of cartridges used in the army
riflef-A. At various times.

Q. Are you more or less familiar with the cartridges used by the
rifles of other countries--A. I am not.

Q. You could tell, could you, a cartridge used by the army service
rifle of to-day if you saw it-A. Oh, yes.

Q. And could you tell one that had been used just previous to the
present service rifle --A. I could.

Q. I would like to place before you certain cartridges and have
you tell the court what they are, to the best of your knowledge and
belief.-A. This cartridge case was manufactured at the Frankford
Arsenal in 1004 and was for what is known as the Krag-J~rgensen,
caliber .80, model 1903. Something has been done to that; it has
been shortened in some way and the bullet appears to bear marks of
having been apparently inserted in some rifle having a chamber too
short for it. That cartridge is marked "11111" on the exterior sur-
face. I don't know how many marks are intended there, but this
case is likewise a case manufactured at the Frankford Arsenal in
1905, and was intended for use in the magazine rifle, model 1903,
and it is what is known as model 1903 ammunition. There is a
mark around the mouth or neck of this case which I do not under-
stand. That bullet is marked "I." This is a cartridge known as
model 1903, and is for the magazine rifle, model 1903, and was inede
at the Frankford Arsenal m January, 1906, and it is marked
1' 1111111." This cartridge, marked "liII," was made at Frank-
ford Arsenal in 1901, and is what is known as model '98 ammunition,
being intended for use in the Krag-Jbrgensen rifle. This is a
cartridge known as model 1903, arid is for use in the magazine rifle,
model 1903 it was made at the Frankford Arsenal in January, 1006,
and is marked "III." This cartridge marked "II" on the case is
a cartridge, model 1903, for use in the United States magazine rifle,
caliber .80, model 1003, and was made at the Frankford Arsenal, in
October, 1905. There is a crimping on the neck about that that I
don't recognize. This cartridge marked "IIIII " on the case is
what is known as ammunition, model 1898, for use in the Krag-
Jbrgensen rifle, and made at the Frankford Arsenal in September,
1901.

Q. I will introduce these two objects and ask you to identify
them.-A. This clip is identical in appearance with the one which is
used with the present model of magazine rifle. This is a bandolier,
such as ammunition is at present issued in.

CROSS-EXAMINATION.

QUESTIONS BY COUNSEL FOB THE ACCUSED.

Q. Colonel, all that ammunition comes in that form, whether It
comes for the Government or otherwise I-A. How is that?

Q. Does all this ammunition for the new Springfield guns come in
that form, whether used by the Government or not, or are these
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bandoliers used exclusively for the Government ?-A. I do not know
that.

Q. All this ammunition that you have identified here is ammuni-
tion that is used, or has been used, in the Government rifle, either the
present new Springfield or the old Krag-Jtrgensen 1-A. I have no
doubt in regard to the ammunition, which is for the present maga-
zine rifle. I haven't any doubt as to the cartridges I have identified
as pertaining to the Krag-Jrgensen gun. Ordinarily Frankford's
mark is, now, as you see, ,1F. A." This is marked simply "F," but I
firmly believe that is Krag-J6rgensen ammunition.

Q. It is a little shorter than the new ammunition ?-A. I am not
familiar with the exact dimensions; I simply can tell by comparisononly..n. Are you familiar with these various other amnmunitions I have

spoken of f-A. I am not.
Q. So that a cartridge made just like that, for instance, for one of

the other guns-for instance, for my Savage-you would not know
whether it was this or the Savage?-A. I could only tell by the
markings on the base.

Q. That is the only means of identification ?-A. That is the only
identification I would have except a trial by gauges or in the rifle
itself.

Q. Do you know what that is used for ? (Hands witness cartridge
he first identified.)-A. I do not.

Q. Is that the guard ammunition or gallery practice I-A. I have
never examined personally a single guard cartridge. Since they .have
been used I have only had to do with their issuance in quantities and
it never has been necessary for me to ever break a package.
SQ. They are not manufactured down at your place at all ?-A. No,

sir.
(The witness was then excused.)
FELIX VALDEZ CALDERON, a witness for the prosecution, being duly

sworn, testified as follows:

DIRECT' EXAMINATION.

QUESTIONS BY THE JtDGE-ADVOCATIL

(The-witness was sworn through an interpreter.)
Q. Do you speak English ?-A. No, senior.
Counselor the accused:
I don't think that oath was Interpreted exactly as you gave It. Let him

repeat It.

(Interpreter repeated the oath to the witness.)
unsel for the accused:

It is not the oath as it was give.

The interpreter then repeated the oath after the judge-advocate.)
.Just give your name, your residence, end your occupation.-

A. Felix Valdez Calderon.
Q. Your residence I-A. In Brownsville.
Q. Occupation1-A. City police.
Q. What was your occupation on August 13 and 14, 19001-A. I

was named in the point of the city of Brownsville.
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Q. What do you mean by being named in a point of the city of
Brownsville ?-A. Between two streets in the city of Brownsville.

Q. Do you mean posted as a policeman ?-A. Yes, sir.
Q. Where were you about 5 a. m. of August 14, 1900 ?-A. I was

accompanying the commander of the Brownsville police.
Q. What is his name?-A. George Connor.
Q. Were you in the neighborhood of the Miller Hotel about this

time ?-A. We entered in that direction by the alley in the direction
of the Miller Hotel through the alley.

Q. From what direction ?-A. In the direction of the Miller Hotel,
through the alley.

Q. Where were you proceeding from ?-A. We was going from the
market and entered the alley that turns to the Miller Hotel.

Q. Did you see anyone in this alley about this time?-A. Almost
getting out of the alley I saw Juan Cerda, an old man, and advanced
a little in front of the commander captain of the police.

Q. What was Juan Cerda doing about this timeV-A. I saw him
stoop and grab something, and I advanced to see what he was doing.

Q. What was he getting--A. I asked him what he was picking
up, and he said that he had found something that looked like a belt.

Q. Looked like a belt or what?-A. I then saw it and took it and
spread it out and told him to give it to me, that this belongs to the
IbIack troo ps, so as to give it to the commander.

Q. Well, what was this object that you thought belonged to the
troops--A. Because at this time there was no more scandal than
what had been during the night.

IRe orter reads last question.)
A.It is something what we call bandolero.
Q. Do you know what a bandolier is ?-A. I named it a belt,

where you put in cartridges.
Q. Would you recooize one if you saw it -A. I could not swear

that it is the one I piced up but perhaps could distinguish one.
Q. Was it similar to that (Hands witness bandoier.)-A. En-

tirely the same. .
Q. How do you recognize it as being the same sort of bandolier

as the one found ?-A. It had all these little boxes the same; entirely
the same.

Q. About what place was this bandolier picked up V-A. Mr.
Juan Cerda found it close to the back gate.

Q. The back gate of what--A. The Miller Hotel.
Q. How far from' Thirteenth streett-A. Just what you would

measure the width of the street and the entrance.
The court:
What was the last part of that answer?
A. It measured the street and the entrance. The street was about

this wide; the alley goes to that gate; it is a narrow alley just as you
go in.

Q. Do I understand you to say this was found at the mouth of the
alley ?-A. I said Juan Cerda found ib inside the alley and gave it
to me.

Q. About how far inside the alley off Thirteenth street--A. Just
about this side of the back gate I met Juan Cerda.

Q. What became of this bandolier V-A. I gave it to the com-
mander.



AFFRAY AT BROWAISVILLE, TEXAS.

Q. After you took the bandolier from Juan Cerda what did you
do then ?-A. I went to picking up blank cartridges-those long ones.

Q. What do you mean by blank cartridges f-A. Those cartridges
that the troops use.

Q. Do you mean by blank cartridges cartridges that had been
already discharged f-A. I found some with bullets also.

Q. Where did you find any I-A. I was picking them little by little,
and where I found a whole lot was on Fourteenth street, just down
Fourteenth street where it is the corner of an alley in front of a
house-I can't remember his name. He had his family there, but
I can't remember his name. I found many cartridges there and
picked up some.

Q. About how many--A. I think I picked there over fifteen my.
self.

Q. What did you do with these?--A. I picked them up and con.
tinted down the alley.

Q. Did you see any officer or soldier about this timetf-A. I went
when the morning was more clear and you could see a whole lot,
and close to the alley, by the wall, a gentleman walked out with
leggings on, and he had a pistol on his hip and a red belt; he wasn't
a soldier, but was dressed privately just like a citizen. He didn't
have leggings like the ones soldiers use; he had red ones of leather.

Q. In your opinion, was this man an officer of the Army --A.
Yes, sir; he was.

Q. Did you see him find anythingl-A. He picked up two car-'
tridges ana went up to the wall, where you could dsee a negro soldier
with a big gun, and showed the negro the cartridges, because I saw
them in his hand.

Q. Where did he pick these cartridges upf-A. Inside the alley.
(The witness answered the last question without it being inter.

preted.)
The court:
If the witness can talk English-
Counsel for the accused:
We would like to have him talk It If he can.
(The interpreter asked witness if he could speak English and he

answered:)
A. I understand one or two words.
Q. Was there anything in this bandolier you saw Juan Cerda pick

up?--A. I think there was a little empty box; I am not sure.
The court then took a recess until 4 o'clock p. i., at which hour

the members of the court, the judge-advocate, the accused, his counsel,
and the reporter resumed their seats.

CROSS-EXAMINATION.

QUESTIONS BY COUNSEL FOR THZ ACOU8ED.

Q. How long have you been a policeman -A. Some seven or
eight-close to eight years.

Q. Are you an American citizen f-A. Ys, sir.
Q. Where did you start from with the chief of police the morning

of the 14thf-A. From the market.
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Q. What time?-A. The morning was almost arriving.
Q. What hour was it?-A. I am not sure what time it was, but day

was coming on.
Q. Was the sun shiningf-A. Not yet.
Q. Where did you go to first?-A. He and I entered the alley

that goes to the Miller Hotel.
Q. How did you get there I Tell us what streets you went over ?-

A. We went down Twelfth street entered the alley called El Gayo,
the corner of the alley that goes directly to the Miller Hotel.

Q. Where is the market -A. Between Twelfth and Eleventh
streets.

Q. And what other streets-A. Only those two.
Q. Does no street pass it on the other two sides ?-A. There is.
Q. What are they 1-A:. One is Tenth and the other is Thirteenth.
Q. He don't understand. I am asking about the four streets that

pass on the four sides of the market.-A. We went through there.
Q. No; he hasn't answered it yet. I want to know what four

streets are on the four sidbs of the market?-A. The streets are
recognized as Eleventh, Twelfth, Thirteenth, and Fourteenth.

Q. What streets run the other direction by the market?-A. I
don't know them, by name, but there is one street running on each
side.

Q. He doesn't know the name of them f-A. I am not sure whether
they call one of them Isabel or not and I don't know the other one.

. What does lie call this alley that passes by the Miller Hotel I-
A. It is known as the" Callejon del Gayo" that goes up to the Miller
Hotel.

Q. Is that the same alley that passes directly by the Cowen
house ?-A. What is that? Cowen I

(Reporter reads last question.)
. Louis Cowen?

Q. Yes.-A. Yes, sir.
Q. Now, he passed down that alley from Twelfth to Thirteenth

street, did he ?-A. Yes, sir.
Q. And where was this Juan Cerda when he first saw him ?-A. I

saw him coining a little on the other side of the back gate when I saw
him.

Q. Where was the witness when he first saw him?-A. The com-
mander and I hadn't passed the street when I saw Juan Cerda in
front.

Q Not passed Thirteenth street-A. Not passed Thirteenth street.
Q. They were still in the alley on the further side of Thirteenth

street?-A. We were still on the inside of the alley and we were on
this side of Thirteenth street; then I crossed to the other side to go
with Juan Cerda.

Q. Was Juan Cerda inside the gate of the Miller Hotel --A. Not
inside.

Q. Does that gate open out into the alley or open into the yard -
A. I am not sure on which side it opens.

Q. Well, was it open that morning--A. I am not sure whether
it was opn.

Q.W l, whereabouts exactly did Juan Cerda pick up this thingI-.
A. He was a little on the other side of the gate, I imagine; I am not
sure whether he was right in front the gate or a little on the other side.
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Q. Did he actually see him pick up this thing?-A. I did.
Q. Wlht did he do with it when he picked it tip?-A. After salut-

ing him I asked him what he had found.
Q. No; what did he do with it when he picked it up ?-A. He had

it in his hand.
Q. Did he pick up anything else besides that?-A. Who?
Q. Juan Cirda.-A. He only gave me that bandolier.
Q. What is this Juan Cerda's business?-A. He is a poor man;

he is a vegetable man.
Q. What did he say to Juan Cerda, exactly ?-A. What he had

found and he said, "This thing."
Q. Is that all he said to him ?-A. No. "Give it here; that is

something that belongs to the negro soldiers."
Q. Is that all he said-the witness?-A. He gave it to me and I

gave it to the commander.
Q. Is that the commander of police he is talking about?-A. Yes,

sir; commander of police.
Q. Did this witness pick up any shells at this place?-A. From

there I started picking up shells.
Q. How many did he pick up right there?-A. I am not sure

whether I picked up two or three and I went picking on as I went.
Q. Did he pick up any outside the alley -A. Outside of which

part of the alley?
Q. There at the Miller Hotel ?-A. I picked up there two or three;

perhaps more.
Q. Well, did he pick up any except in the alley itself? That is

what I want to know.--A. I crossed Fourteenth street and right in
front-

Q. No; I don't want that. What I want to know-I have no
objection to that going in the record, but it is not in answer to my
question-whether right there at the Miller Hotel he picked up any
except in the alley itself ?-A. Those are the ones I am making ref-
erence to.

Q. Ask him if he understands a plat or drawing.-A. No, sir.
Q. Well, did he pick up any on Thirteenth street, directly on the

street --A No sir; just as you -oss Thirteenth street I raised the
first shell, and I think it was two or three.

The judge-advocate:
Did he not say the mouth of the alley?

Counsel for the accused:
I understood him to say within the mouth of the alley. I would be glad to

have you repeat It.
Interpreter repeats question.)

A Right in the corner of the alley on the other side of the street.
When day was coming on the commander and myself were there, and
we could see Juan Cerda in the distance.

The court:
That Is not Interpreted fully, Mr. Interpreter. What Is the last answer?

Repo rter reads last answer.)
.Now tell the court where you found the next cartridges--A.

Just as I crossed Fourteenth street right in the corner where it makes
a corner on one and the other side.

Q. He didn't find any more until after he had crossed Fourteenth
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street ?-A. Up that way there wasn't any more;, right there I picked
up some. I picked up some right in front of Louis Cowen's, andthere
was many shells.

Q. Well, that was on Fourteenth street-A. On the other side,
right in front of the mouth of the alley.

Q. Did he go down Fourteenth street toward Elizabeth street
from there?-A. No, sir; I went down the same alley toward the
post.

Q. How close to the wall did you go --A. Very close. When that
member was coming out, or soldier-

Interpreter:
"Jefe" he calls it, and that Is a "boss ,1" but he may be a lieutenant or

captain.

The court:
Please have him repeat his answer.

A. I went down the alley until very close to the wall, when an
official-I don't know whether he was a lieutenant-who had on red
leggings, and a pistol at his waist-

aReporter reads the answer at request of court.)
A. id you want me to finish telling thisI

A member of the court:
I submit that it wasn't translated correctly.

Counsel for the accused:
I ask the court If we can't have a little more accurate interpreft tion of this

witness's testimony. It Is very unsatisfactory when you don't either get the
question or the answer placed exactly as you Intended It. I don't think we are
getting good results with this witness and I am sure the witness don't under-
stand and the court don't understand. I am not a flnisb.od scholar in Spanish,
yet I don't believe that last question was Interpreted properly, and I will ask
the court If it won't suspend proceedings until we can get an Interpreter that
can Interpret the proceedings accurately.

The interpreter:
I have been Interpreting to the best of my ability. As far as I have under-

stood him, I have submitted it. I would like to see any part of It that has not
been Interpreted right, so as to give my advice about It.

A member of the court:
I raised the objection. He said "Wall of the garrison;" the words "Of the

garrison" were not translated.

Counsel for the accused:
He said he went down the entire length of the alley, which wasn't translated.
Now, there has been so many of these omissions that we don't feel warranted

In going ahead with the cross-examination unless you Insist on It.

(The court then instructed the witness to go slow in his talk, and
also cautioned the interpreter.)

(The reporter read the last question as follows: "Q. How close
to the wall did you go? ")-A. A very close distance, where you could
distinguish persons. The morning was clear.

Q. Where was this officer when you saw him I-A. He went out
in the direction of the alley.

The interpreter:
May It please the court, the witness himself gets we mixed up in the trninsla-

tion of this transaction and that Is why I can not give a full and disliluct traus.
lation of It. I can only give a substance of what he means.
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The court:
That Is what they don't want you to do.

A member:
I would like to say that I understand Spanish myself, and the witness

answers so that It can not be Intelligently Interpreted.

The court again instructed the witness to talk more slowly.
The reporter then read the last question, as follows: "Q. Were

was this officer when you saw him 1?") Q. Exactly; where was thjs
officer when you first saw him ?-.A. He went to the mouth of the
alley.

A member:
He sld " Salto," which means "Was going out."

A. He was going out of the gate to the mouth of the alley.
Interpreter:
He didn't say "gate;" he Just said going out. If you want me to add some

to my translation I will do It.

A member:
That thing Is entirely unintelligible and I don't understand It.

The court:
I think you had better suspend the exnmlnntlon of this witness and secure

the services of another Interpreter-an older Interpreter.

The court then, at 4.27 o'clock p.. m., adjourned to meet at 10
o'clock a. m. on February 21, 1907.

CHASE. E. HAY , Jr.,

Captain and Judge-Advocate, Judge-Advocate.

HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., February 91, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocate.

The accused, his counsels, and the reporter were also present.
Thoe reading of the proceedings of February 20 was dispensed with.
Mr. Tarver Bee was duly sworn as interpreter.

FzLix VALaEz OAERON was reminded that he was still under oath.

CR088-EXAMINATION CONTINUED.

Q. Ask him exactly where he picked up the first shells.-A. Pass-
ing Thirteenth street, entering in the alleyway of the Hotel Miller.

t. Was it within the alley, or was he still on Thirteenth street-
A. Thirteenth street, on the edge of the corner of the alley.

Q. How many did he pick up in the alley there ?-A. Two or three;
not certain; it may have been more.

Q. Did he pick up any more shells or cartridges than the first two
or three named in that immediate vicinity?-A. Yes; I lift up more.

Q. In that immediate place --A. All down the alley, coming out
on Fourteenth streetA
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q. How many did you pick up before you got to Fourteenth
street--A. Only those first that he picked up at the entrance of the
aley.
q" How many did you pick up at the crossing of the alley and

Fourteenth street?-A. He is not certain, but it is more than 15
shells.

Q. Did he pick up any cartridges at that pointf-A. He says he
is not certain whether two or three with balls-bullets would be the
word.

Q. D id he pick up any cartridges or shells on Fourteenth street
to the right or left of the alley I-A. In the alley is where he lift up
the shells.

Q. Repeat the question, please. Did you pick up any cartridges or
shells in Fourteenth street, to the right or to the left of the alley I--
A. He wants to know if he can explain how that street runs there?q. We know how it runs. We want to know if he picked up any
on Fourteenth street, away from the alley, on either side.-A. Oh
both sides in the alley in fiont of Louis Cowen's house.Q. Did he pick up some on Fourteenth street, directly in front of
Louis Cowen's housef-A. Inside the alley.

(With the permission of the court the interpreter then took witness
to the map and explained it to him thoroughly.)

Q. Ask him whether immediately in front of Louis Cowen's house
on Fourteenth street he found any cartridges or shells.-A. No, sir.

Q. Did you find any on Fourteenth street in front of the house of
Mr. Garzaf-A. Inside of the alley.

Q. Ask him whether he found any on Fourteenth street.-A. No,
sir.

Q. Did he find any in the alley on the side of Fourteenth street
away from the garrison I-A. Those that he lift up on the corner of
the Hotel Miller.

Q. Where did he find the next ones in the alley-what point-
A. Going into this alley. (Witness here places his finer on the
alley southeast of Fourteenth street, and between the houses of
Louis Cowen and Mr. Garza.)

Q. How many did he find there?-.A. From fifteen up.
Q. Is that as near as he can recall the number?-A. He is not

certain, but something like that.
Q. Can he tell us whether he found any cartridges theref-A.

Those that he found-he found some with bullets in them.
Q. Does he remember how many he found with bullets -- A. No,sir; whether it was two or three-it was not many.
Q. Does he know whether he found those two or three there or at

another pointl-A. Found them there.
Q. Where did he go to from there-from the mouth of the alley, I

meant-A. Going down the alley, looking for more shells.
Q. How close to the garrison wall did he go I-A. Right close to

the wall of the garrison.
Q. Did he go out of the mouth of the alley into the road by the

garrison wall p-A. No, sir.
Q. How far from that was he ?-A. A short distance he says.
Q. Tell him to show the court what the distance was from the road

to where he stopped.-A. He is not certain, but about as far from
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here to the corner of the room, more or less. (Distance indicated,
about 50 feet.)

Q. Where was the officer when he first saw him ?-A. He came out
of the alley, he thinks; he was standing there looking down.

Q. He came out of the alley I-A. e came from the street, and he
says it is very narrow there next to the wall. He came in toward
the alley and was looking down toward the ground.

Q. How far did ho come down the alley toward the witness from
along the street by the garrison wall f-A. Very little, and he re-
mained standing.

Q. How long did the witness remain there, and how long did the
officer remain there ?-A. Just saw him stoop down and pick up
some cartridges and go in and hand them to a negro who was inside
the wall.

Q. He is certain he saw him hand them to a negro inside the
wall ?-A. He did not see him deliver them.

Q. What did he see him do to this negro inside the wall f.-A. Tho
negro was inside the wall with a gun in his hand, and he went up
there and stooped before he got there, and then he showed him the
shells.

Q. He is certain he showed him the shells --A. Yes, air.
Q. Can you read ?-A. Very little.
Q. Can you write I-A. Only write his name.
Q. Can you read English ---A. Less.
Q. Ask him how he distinguished those marks on the bandolier

that he spoke of yesterday if he can't read.-A. He says that he has
not said here nor there either that he ever saw those marks.

Q. What did he distinguish it by ?-A. He says because Juan
Cerdn gave it to him in his hand.
.Q. He said that they were "exactly equal." Ask him how he

knew thaL-A. He said yesterday it was exactly like that one (pick-
ing up a bandolier from the table).

Q. Tell the court how he knows it.-A. Because he saw it in his
hands; one like that one; Juan Cerda gave him.

Q. Ask him if he understands the nature of an oath.-A. Yes. sir.
Q. What is the oath that was administered to you ?-A. Tell the

truth, and ho comes to tell the truth only.

Mi. HERBERT ELKINS, a witness for the prosecution, was duly

sworn, and testified as follows:

DIRECT EXAMINATION

QUESTIONS BY THE JVDGE-ADVOCAT.

Q. Please give your name, residence, and occupation.--A. Herbert
Elkins Brownsville, Tex.; hotel clerk.

Q. Where were you living on August 13, 19061--A. I was living
in the Leahy Hotel, Brownsville.

Q. Where were you about midnight August 13, 1906f-A. I was
in the hotel, in my room.

Q. Did anything unusual occur upon this night? If so, state fully
to the court what you saw and heard.-A. I returned to my room
about 11.80, and about five mintites till 12 1 heard some shooting
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down between-it was just inside the wall or just outside of it, close
on to the--I don't know what's the number of the barracks-it is the
second one from the river. They shot there a good many times-
I don't know just how many-and I thought it was a fire; but a
little later I saw two men, two nigger soldiers coming up the alley,
the alley that opens east of the CMwen hose and opens into Four.
teenth street.

Q. Who were these men I-A. They were nigger soldiers.
Q. How did you recognize them as such I-. By the way they

were dressed, and I knew they were niggers by looking at them.
Q. Describe their dress, if you can.- A. They had on khaki pants,

leggings, and they had on belts, and one or two of them had on those
light summer shirts, and some of them had on coats-whether they
had on caps or hats-ome of them had on caps and some hats; but
the two I saw in lead, I don't know what they had on, I didn't notice.

Q. What did these two men you saw in lead do ?-A. They seemed
to be the leaders. They were in advance of the others by 75 or 100
feet. They came up the alley and they were stooping over carrying
their guns, and as they got close to the corner of the alley opening
by the Cowen house, close. to Fourteenth street, one of them got into
n mudhole there, just about 6 feet down the alley from Fourteenth
treet, and he pulled himself out and got on the sidewalk near the

other side of the alley from the Cowen house
Q. You say pulled himself out. Did he actually fall down in itt-

A. No; he didn't fall. He just kinJ of bogged up in it. As he got
cut the other man that was with him was a few feet behind him. He
told the other negro soldier to not go that way, to come toward him-
keep out of the mudhole.

Q. What occurred after these two men had their encounter with
the mudhole-A. They had been shooting down the alley and they
hand, I suppose, about two or three shots each, shells in their guns.
'hey emptied them toward the Cowen house. Then they put i new

clips and one of the men had trouble in getting the clip in his gun
id he got the other to help him, and then they emptied those clips

aind put in new clips, but did not fire any more. They started up the
alley back of the Leahy Hotel.

Q. In what direction ?-A. Direction of the Miller Hotel.
Q. And passed out of your sight, I suppose ?-A. Yes; they passed

up out of my sight.
Q. What did you hear after this?-A. About a squad of negro

soldiers-about 8 or 15, somewhere along there; I don't know just
how many-came running up following the two leaders after those
had got out of sight, but when they got to the corner there they
didn't seem to know which way to go, but part of them started up the
alley like the two leaders went and part started down Fourteenth
street, into Elizabeth. When they got part of the- way, just about in
front of the Cowen gate they stopped, like they didn't know which
way to go; those two leaders had stopped, I suppose, up about back
of the hotel. They hollered for them to come up that way and part
of them-I don't know whether all-turned back or not, but part
did, aud, as they turned, they shot about three or four times into the
Cowen house from the front, and ran up the alley.

Q. Were there any words of command given for the firing upon
the Cowen house -A. You mean commanding them to fire
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Q. Yes.-A. None that I heard.
Q. At what gait were these men moving?-A. They were running

when they came up the alley; they were stooping over, bending over,
running.

Q. When they 10; the alley did they also run then? I mean to
say when they proceeded on down past the Leahy Hotel.--A. Yes;
they ran.

Q. Did you see those men at any time later in the evening T-A. I
saw in the company that Captain Lyon took out that nigh1t--Mrs.
Leahy and I were standing in the gateway of the hotel, and as the
company came by they stopped here on the sidewalk, and there was
one in the company who stopped in about 6 feet of us, and he said,
with an oath, that he would come back to-morrow and finish the rest
of them-

Q. Rest of what?-A. He would kill the rest of the white people.
Q. Did this small group of men you saw by the Cowen hose

doing the firing-did you see them again, as far as you know that
night f-A. I didn't see them, only the one I took to be the leader, in
the company.

Q. You happen to know what company this was that Captain Lyon
had that night ?-A. No, sir; I do not.

The court then took a recess until 11.10 o'clock a. m., at which hloir
the members of the court, the accused, his counsels, the reporter, the
witness, and the judge-advocate resumed their seats

CROSS-EXA M NATION.

QUESTIONS BlY THNE ACCUSED.

Q. How old did you say yon were?-A. I lack a few months of
being 18.

Q. You understand the nature of an oath ?-A. Yes, sir.
Q. And the effect of violating it is what?-A. Yes, sir.
Q. Do you know what the effect is, to violate that oath ?-A. Yes,

sir.
Q. And what is it?-A. Why, it's perjury.2: And ynn are a hotel clerk, you sav?-A. Yes, sir.

How long have you been a hotel clrk -A. About two months.
Q. And where have you elerked?--A. You mean clerk in a store?
Q. As a hotel clerkf-A. Only in the Leahy Totel.
Q. For the past two months. What did you do before that?-A.

I was clerking in a confectionery.
Q. Tell the court exactly when you commenced to be a blerk for

the Leahy Hotel.-A. Wel, I don't know exactly when I commenced;
it was somewhere about two months ago.

Q. Was it before or after Christmas?-A. It was after Christmas.
Q. Was it before or after New Year's -- A. It was before New

Year's.
Q. How long before New Year'sl-A. Just a few days.
Q. Then it was between New Year's and Christmasl-A. Yes. sir;

I think so.
Q. Where were you born I-A. I was born at Sutherland Springs,

Tex.
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q How long have you lived in Brownsville?-A. Ever since-July
9, last yar.

Q. What did you do before you went to Brownsville?-A. I at-
tended school.

Q. At your home at Sutherland Springs--A. No, sir; at San
Marcos. State Normal.

Q. Did you testify before the grand jury f-A. Yes. sir.
Q. Did you testify before Mr. Purdy and Major Blocksom --A.

Yes, sir.
Q. Did you read your evidence over that you ,gve before Major

Blocksom and Mr. Purdy -- A. Yes, sir; I read it.
Q. And signed itf-A. Yes, sir.
Q. And swore to it?-A. Yes, sir.
Q. Do you know who you swore to it before?-A. Major Block-

som.
Q. Didn't you subscibe and swear to that before Louis Kowalski,

clerk of the district court?-A. Yes, sir.
Q. But you were first sworn by Major Blocksom before you gave

your evidence, were you not?-A." Yes, sir.
Q. So you gave your evidence under oath and afterwards signed,

or subscribed and swore to it?-A. Yes, sir.
Q. What had you been doing the night of the 13th of August?-

A. I had been in the store until about 10.30, I suppose. I went to
the hotel.

Q. What hotel?-A. The Leahy.
Q. What did you do then ?--A. A young lady there wanted me to

walk over to the Cowen residence with her., she wanted to return
some papers. There was a children's party over there. I walked
over with her and we went in, and the party broke about 11.30, I
think, and the children wanted us'to go hoine with them. We saw
the crowd of them home, different parts down next to the post. We
came back and I had just gotten up to my room and gotten to bed
when the shooting commenced.

Q. You were in bed when the shooting commenced f-A. Yes, sir.
Q. Do you remember the various places you went to with these

childrenf--A. I remember some, not all, because I did not know
them.

Q. How long did it take you to do that?-A. It took, I suppose,
just about an hour, nearly an hour, some time along there.

Q. Then you must have commenced what time f-A. About 11.30,
I suppose.

Q. -I say what time must you have commenced to go around taking
these children home -- A. I don't know just when, somewhere be-
tween 11 and 11.30.

Q. And it took you an hour to do it.?-A. Somewhere less than an
hour.

Q. How much lessf-A. I don't know, I didn't time it.
Q. What time did you get back to the hotel Did you note the

time then ?-A. I got back about twenty minutes 'til 1.2 o clock.
Q. You noted thie time then did you--A. No, sir; I didn't note

it; but I know it was just a few minutes later until the shooting
commenced.

. You had gotten into bed I-A. Yes, sir.
Q And you were asleep f-A. No, sir.

44bFx B. 2 1, 107.1



AFFRAY AT BROWNS2VILL TEXAS.

Q. You were not asleep ?-A. I was not.
Q. What shots did you hear first--A. I heard some shots down

just inside or just outside of the wall.
Q. Do you understand a plat, a plan f-A. Understand what?
Q. What a p lan is or a plat f-A. No, sir.
Q. Do you know what that is there hanging on the wall ?-A. Yes,

si'..
Q. What is itt?-A. It is a map or a plan of the city.
Q. Can you by examining it tell what the different things are

supposed to be--A. Yes, sir.
Q. Streets ?-A. Yes, sir.
Q. Do you know where Mrs. Leahy's hotel is, what street it is

on?--A. Yes, sir.
Q. Tell the court.-A. It is on the corner of Elizabeth and Four.

teehih.
Q. VWhat kind of a building is itt-A. The front part of it is a one

story, anti the back part is a two story, made of stone or brick.
Q. All of it of stone or brick-A. The back part is; the front

part-part of the front part is made of lumber, I think.
Q. When yoo say of stone or brick can you tell which it is?-A. I

know the back part is made of brick.
Q. Does all of it set right on the street?-A. Well, the front part

faces on Elizabeth and then the side goes down from the corner of
Elizabeth down Fourteenth to the alley.

Q. Is it directly on Fourteenth street-that is, right onu the side.
walk-all of itl-A. Yes, sir.

Q. You are sure that the one-story part and the two-story part
are both directly on the sidewalk?-A. The one-story porch is on
the sidewalk.

Q. rheife is a porch to it, is there ?-A. Yes, sir.
Q. Will you go to the map and show the court where that is, the

Leahy Hotel ?-A. Right here.
Q. Point out the Cowen house.-A. It's right here.
Q. What are the numbers on those two houses, respectively ?-,.

Three and two.
Q. What are the other houses on the corner there of the alley f-:.

Right there?
Q. Yes.-A. That is a Mexican's residence.
Q. Do you know what his name is?-A. I believe it is Garza.
Q. What's across Fourteenth street from that -- A. Another Mexi-

can's house.
Q. Do you know what his'name is?-A.'It is a Mexican widow.

I don't know her name.
Q. Do you recognize the part to your right hand there on the plat

off from the town? Do you know what that is f-A. Yes, sir.
Q. What is it supposed to be?-A. The barracks.
Q. The whole thing, I mean; the other side of the road.-A. The

Government reservation.
Q. Fort Brown, eh?-A. Yes.
Q. Do you know what's supposed to be the barracks there f-A.

Yes, sir; these four.
Q. Do you recognize those letters ther-ef-A. Yes, sir; you mean

these
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Q• °'hos in red•--A. Yes, sir; the companies.
Q. Those indicate the companies that occupied those barracks.

What was that other barracks at that time ?-A. Which, this?
Q. Yes.-A. That was vacant.
Q. Do you know what that is-up there marked "A?"--A. That's

the guardhouse, I think. I am not sure, but I think it is the guard-
house.

Q. Do you know where the officers' quarters are ?-A. Yes, sir;
right here.

Q. Do you know where the administration building ist-A. Yes,
sir; right here.

Q. What's that building nearest to you there-A. That's a school.
Q. How many shots 4id you hear when you first heard shots-

A. I can't say just how many.
Q. Your best recollection.-A. Some 15, something like that-the

best I could tell-there might have been more.
Q. Do you think there were more--A. Yes, sir; I think there

must have been more. Anyway there was about 15.
Q. Where were those shots, as near as you can place them-

A. They were just inside the wall next to B barracks I think, the
best I could place them.

Q. You think they were right next to what is called the B barracks
there?-A. Yes, sir.

Q. Oh, show the court where you were at that time; what room
you were in in the Leahy House.--A. I was in the room in the second
story back of the Leahy Hotel; it is the room nearest the alley.

Q. Next the alley on the second story ?-A. Yes, sir; and on
Fourteenth street.

Q. How many windows in that room on Fourteenth streett-
A. One opening into Fourteenth street and one on the other side.

Q. Opening toward the alley you meant?-A. No, sir; not toward
the alley.

Q. Opposite practically then ?-A. Yes, sir.
Q. That is toward the town ?-A. Yes, sir.
Q. Who occupied the next room to you on the second story?-

A. Judge Parks.
Q. And the next room to that, who occupied it, toward Elizabeth

street ?-A. There was a hallway next to it.
Q. Wasn't there another room beyond the hallway?-A. Yes, sir.
Q. Was there a window in this hallway toward the garrisons-

A. Yes, sir; I think there is.
Q. Are you sure about it I-A. No, sir; I am not.
Q. How many windows toward the garrison in Judge Parks's

room ?-A. There is one.
Q. And in the room beyond the hall toward Elizabeth street how

many are there --A. I am sure there's one.
Q. You don't know whether there's any morel-A. I don't know

whether there's any more or not.
Q. Your best recollection is, then, that those first 15 shots were

fired right close to B barracks there, between B and the wall-
A. Yes, sir.

Q. And you are quite sure they were inside the wall ?-A. I am
quite sure they were either just outside or just inside. I could only
judge by the sound.
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Q. What is on Fifteenth street on the other side of the wall there
by B barracksl-A. You mean across?

Q. What is there-a fence, or what is there l-A. Just across from
the post wall I

Q. Yes; from the telegraph office down to the alleyt-A. Resi-
dences.

Q. Who Jives there?-A. I could not tell you.
Q. You know where the telegraph office is, don't you ?-A. Yes, sir.
Q. You know who lives on that corner there, of the alley and Fif-

teenth street-Cowen alley and Fifteenth street f-A. No, sir.
Q. Do you know whether there's a fence along there on this alley,

along this road, Fifteenth street, from the corner of this alley down
to the telegraph office ?-A. Yes, sir; there's a fence there.

Q. What kind of a fence is it?-A. A board fence, a paling fence.
Q. Not a solid board fence, is it-A. I think not-i am not sure.
Q. Might that firing have been inside thatf-A. I took it to be

just outside or just inside the post wall.
Q. You don't think it could have been inside that place there --A.

It could have been there, but I don't think it was.
Q. Did you know what kind of sounds these first 15 shots made V-

A. Made a sharp report.
Q. All of them ?-A. Yes, sir; all just alike.
Q. And they all went off together, or were they so you could count

them readily--A. They were kind of scattered; did not all go off
at once.

Q. Then they were not in a volleyf-A. No, sir; but there was
some volleys, or kind of volleys fired.

Q. Right at that time?-A. Before that. I don't know just where,
somewhere down there; some volleys fired. Not exactly volleys, they
were kind of scattered shots.

Q. Do you know what a volley is--A. Yes, sir.
Q. Tel1 the court what it is.-A. It is the firing of all guns to-

gether so it would sound as one report.
Q. At this first moment, when you were aroused and heard this

15 or more shots, were they in a volley or were they scattered ?-A.
They were scattered.

Q. How long after that before you heard more shooting?-A. Just
a few seconds.

Q. You are very sure about that ?-A. I am sure.
Q. Where was that second shooting?-A. Just a piece up the alley.
Q. Show us what you mean by a piece up the alley.-A. Just about

here. (Witness indicates on map directly opposite house marked
"7 "in the alley.)

How rwiny shots did you hear at that point?-A. There were
3 or 4 shots.

Q. Then how long an interval before you heard some more
shots?-A. Just a few seconds longer, when they got to the corner.

Q. It took them a few seconds, then, to get to the corner?-A.
Yes, sir.
0 Q. Firing commence immediately then?--A. Not immediately; no,sir.
Q. How ]on after they got to the corner was it before they crn-

menced firing-A. Just a few seconds.
Q. Did you see them at this timet-A. Yes, sir.
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Q. How many did you see ?-A. I saw two.
Q. Where were they when they fired these shots?--A. They were

just about 6 feet down from Fourteenth street, down the alley.
Q, Go and show us, please.-A. Just about right there.
Q. Where was the mudhole you spoke of --A. Right along here.
Q. Right inside the alley, was it -- A. Yes, sir; extended out a

little beyond the mouth of the alley.
Q. Out into Fourteenth street, beyond the moulh or the alley-

A. Yes, sir.
Q. Have any water in it? --'A. No, sir.
Q. You couldn't see any water in it?-A. None that I could see;

the mud was-
Q. Which direction did -these men fire in at that time?-A. Into

the Cowen house.
Q. flow could you determine thatl-A. By the way they pointed

the guns.
Q. Where was the next shooting you saw, or heard, rather--A.

The next shooting was after these two men had gone up the alley.
Q. What do you mean by "gone up the alley? "-A. These two

men, after they shot here they ran up this way.
Q. Go back to those two men; how many shots did they fire

there-A. About two or three shots each; then they put in new
clips. One man had trouble with his gun when he went to put in his
new clip and lihe got the other one to help him. When he got his
qun fixel, both of them emptied their clips into the Cowen house.
'hey put new clips in, but did not shoot any more, and ran up this

way.
Q. You say they were 6 feet back in the alley from Fourteenth

street-A. Just about 6 feet.
Q. WIfich side of the alley were they on ?-A. They were on the

side opposite the Cowen house, next to'the doorstep of this building
right here.

Q. Is there a doorstep in that building that comes out onto the
nllev-I mean the Garza housel-A. A doorstep or something right
in here. I don't know whether a doorstep or not, but something, a
step of some kind. (Witness indicates toward the rear of the Garza
house.)

Q. You say they fired two or three shots apiece there?-A. They
fired about seven or eight shots apiece.

Q. Those two men ?Z-A. They first fired about 2 or 3 shots each,
because they had shot some down the alley, once or twice.

Q. At that jRarticular point?-A. They fired about three shots
" there, then their clips-the clips, I believe, are five cartridges-

which made eight shots.
Q. Did they fire those clips full right there ?-A. They fired those

clips full; they fired about seven shots each.
Q. Before they left that particular point, 6 feet inside the alley-.

A. Stood right in one place.
Q. And right by that mudhole, before they passed the mudholel--

A. Yes sir.
Q. They were still right at the Garza steps, were they l-A. Yes,

sir.
Q. You are sure they were at the Garza steps when you saw them

doing that?-A. They were right here.
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Q. Were they right by the Garza steps -- A. They were just
about right here; whether there are steps there I don't know.

Q. That's where you think the steps are l-A. Yes, sir; where I
think the Fteps are - a window there; either a window or a door.

Q. And you think there are steps theref-A. Yes, sir.
Q. How were these men standing with respect to each othei'*?-A.

They were standing right opposite each other when they did the
shooting.

Q. And facingf-A. No, sir; they were not facing; they were
facing the Cowen house.

Q. -What did these two men do then ?-A. After they firedI
Q. This number of shots. What did they do then ?-A. They ran

up the alley, up back of the Leahy Hotel.
Q. You say they had some trouble inserting these clips?-A. One

of them did.
Q. How long did it take them to get that clip adjusted ?-A. Just

a few seconds.
Q. How long did they stay there doing this shooting you have

described f-A. They stayed there about two or three minutes.
Q. And they ran across the alley then, you say f-A. They ran

across Fourteenth street into the alley.
Q. Then did they pass out of your view f-A. Yes, sir.
Q. Could you hear them running, or did you see them ?-A. I

couldn't hear them or see them.
q You couldn't hear them or see them f-A. Not those two; no,

sir.
Q. What do you mean, you couldn't hear them or see them f-A.

I mean I could not hear them run after they passed the point along
here.

Q. You couldn't see them after they passed the middle of the
intersection of Fourteenth street and the alley; is that what you
mean to say? That's where you pointed--A. Yes, sir.

Q. Now, you said something about seeing some others come up?--
A. Yes sir; I saw-

Q. How many were there in that bunch f-A. I saw about 8 or
12, not less than 8 and not more than 15 at most.

q. And had that bunch been shooting previous to the time they
came up there ?-A. I think they had.

Q." Where did you think they had been shooting f-A. Had been
shooting down right along here somewhere.

Q. Near the niouth of the alley f-A. Yes, sir.
Q. You couldn't see them shoot there, though f-A. I could not see

them. •
Q. Where did that bunch go. to f-A. They came on up here, Four.

teenth street. They stopped right here, and part of them started up
this alley anI part started down here.

Q. Wiat did they do ?-A. These two soldiers I
Q. I am talking about this bunch of not less than 8 and not more

than 15; what d they do?-A. Somebody gave the command fot
them to come u *the alley, evidently those two soldiers, I suppose,
and these men that came own this way-I don't know whether part
of them went in Elizabeth or not* but part of them turned to follow
the leaders up the alley, and as they turned they fired tree or four
shots into the Cowen house from the front.
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Q There were only three or four shots fired into the Cowen house,
then, from the front-at that time, I mean, by those men t-A. Only
three or four I saw. They might have shot more from along up
here; it was out of my sight.

Q, You don't know whether they did or not ?-A. They were shoot-
ing; I don't know which way.

Q. But you now swear there were only three or four shots fired
directly from Fourteenth street into the Cowen house that you know
of yourself ?-A. I only saw three or four.

Q. You could see those men shoot-A. Yes, sir; I could see them
shoot.

Q. Could you see them work the guns I-A. Yes, sir.
Q. You say some of them might have gone down Fourteenth street

toward Elizabethf-A. Yes, sir; might have.
Q. What makes you think they might have?-A. I only saw when

the crowd got just about here, the middle of Fourteenth street; part
of them came over this way toward my room, under my window, and
I couldn't see them.

Q. You couldn't see them I-A. No, sir; but the rest that stood out
in the middle of the street I could, and I saw them shoot into the
building and then run up this way.

Q. You don't know what became of these under your window I-A.
No. sir; I don't know which way they went. I heard them.

Q. How were those two men dressed -A. The first two men were
dressed, one of them in khaki pants and leggings and d light-blue
summer shirt, and the other one I-

Q. What kind of hat did he have on I-A. I did not notice his hat.
Q. What kind of shoes-A. I did not notice his shoes.
Q. Don't know whether tan or black?-A. No, sir.
Q. You don't know whether he had on a hat or cap?-A. I didn't

notice whether a cap or a hat; but he had a belt on.
Q. What kind of a belt f--A. One of these brown khaki belts, I

suppose you call them.
Q. Where did he wear that -- A. Around his waist.
Q. Did he have suspenders on it?-A. Not that I could tell.
Q. How was the other man dre%5ed theref-A. The other man-

dressed in khaki, and he had on a khaki coat, the best I could tell.
Q. What kind of hat-A. I didn't notice his hat.
Q. What kind of shoes?---A. Didn't notice.
Q. Did he have a belt ont-A. Yes, sir; he had a belt on.
Q. You are sure about that I-A. Yes, sir.
Q. Did you distinguish whether they had suspenders on them or

not?-A. I didn't notice whether they had suspenders or not.
Q. Did you say that some of them went up Fourteenth street to-

ward Washington ?-A. They went as far as the alley, so far as I
could tell.

Q. You couldn't see beyond the alley--A. I didn't see.
Q. You didn't actually see any of them then go up toward Wash.

ington street from the alley, I mean --A. No, sir; I saw them go
right down Fourteenth and make a turn along here--a short cut.

Q. Show the court exactly how far down in front of the Cowen
house these men actually came when you saw them.-A. The men
that started into Elizabeth street?
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Qa When they left the alley, how far down Fourteenth street in
front of the Cowen house did they come?-A. They went just about
there.

Q, And how far were they from the Cowen house when they ared
into it--A. Just a piece down-

Q. How far ftrm the Cowen house were they ?-A. Right in the
middle of the street; I don't know how far.

Q. Fourteenth street you meant-A. Yes, sir.
q. And they fired three shots into it?-A. They fired somewhere

along there, I am not sure; not less than three.
Q. Any lights in the Cowen house?--A. None that I could see.
Q. Wliat color were these two negroes you saw up there--A.

They were black.
Q. Both of them ?-A. Yes, sir.
Q. Neither what we call saddle color nor tan color--A. No, sir;

they were black.
q. Were any of them you saw that night saddle or tan color--A.

Some of them in the main bunch that were tan color-saddle color.
Q. Any of them have frecklest-A. Not that I could see.
Q. You could not determine the freckles?-A. Not that I noticed.
Q. How many do you think were saddle color or tan color--A.

About two or three in the bunch that I noticed.
Q. Were they wearing hats or caps --A. Some wearing hats and

some caps.
Q. These tan-colored ones you saw were they wearing hats or

caps?-A. I did not notice. I noticed in the party some had caps
and some hats; which ones I did not notice.

Q. You didn't notice the color of the shoes of any of them ?-A. I
did not.

Q.' You are quite sure some of them had caps on, are you ?-A. Yes,
sir' sure of it.

4. What was the color of these caps?-A. They were navy blue,
or dark blue. They were blue all right.

Q. And the hats, what was the color of the hats you noticed ?-A.
They were those dark kind of khaki color; dark, or regulation; I
don t know just what color you call it.

Q. You know the regulation hat, do you I-A. Yes, sir.
Q. Could you see whether they had cords around these hats or

not?-A. They did not.
Q. Now, about. the time of this first firing, did you hear any other

noises of any4cind at that time I-A. I heard somehing like a wagon
moving down in the post.

Q. Whereabouts in the post 1-A. Just about where the first shots
took place, about C Company barracks.

Q. You heard a wagon moving there, did youl-A. Something
sounded like a wagon; it might not have been, though.

Q. Hear any other noises-?-A. None; only the men in the bar.
racks.

Q. You heard the men in the barracks?--A. Yes, sir.
Q. What were they doing-A. Some of them were on the porches.
Q. You could see themT-A. I could hear them running up and

down, and I saw some of them shooting from the barracks toward
town.

Q You saw some of tLem shooting, did you --A. Yes, sir.
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Q. Where were you when y(ou saw them shooting toward town I-
A. I saw one or two shots from the window of my room, and then I
went into Judge Parks's room and saw several more from his window.

Q. With respect to this first firing, when was it you saw them from
your window ?:.-A. It was after the men had gone uptown.

Q. How long from the time the first firing commenced I-A. I
don't know exactly.

Q. About where were they uptown when you saw these men shoot.
ing from the barracks --A. I couldn't tell you.

Q. Your best recollection.-A. They ware somewhere up about the
saloons, I suppose.

Q. But they had gone quito a ways up from the alley in front of
the Leahy Hotel, or by the Leahy Hotel ?--A. They were in the upper
part of the stret--alley.

Q. ]How many shots did you see from B Company barracks, or B
barracks?--A. I saw several shots, and I saw some-

Q. Give us your best recollection of how many.-A. Somewhere
like five or six; somewhere along there:

Q. Did you see any from any other barracks?-A. From my win.
dow I saw one or two shots from the end of C Company's, I believe.

Q. Is that your best recollection now-that you saw some from
the end of C Company barracks?-A. I don't know just what bar-
racks it is, but I could see a portion of it, the end of it from my
window.

Q. Show the curt which one you mean. You described B bar-
racks. Wo want ? know what the other one was.-A. It was 0
Company's.

Q. Show the court, please, what part of C Company barracks you
saw that firing from.-A. I saw the firing from Judge Parks's room,
right along here. (Indicates on map B barracks.)

Q. What did you see from your window l-A. Right here, as best
I know. (Indicates the west end of C Company barracks.)

Q. Let's go back and fix that. You said first, as I understood you,
that you saw some firing from B barracks while in your window. Is
that correct ?-A. From Judge Parks's Avindow. Judge Parks's win.
dow is just nbout 6 or 8 feet-

Q. My recollection is pretty distinct that you said you saw some
from B barracks from your own window. Did you see any from B
barracks from your own window --A. I saw it from Judge Parks's
window.

Q. You didn't see any, then, from B barracks from your win-
dow I-A. I did not.

Q. Then the only shots you saw fired from the barracks from your
window was from C Company barracks, was itf-A. From C bar-
racks, right here; yes, sir.

Q. How many shots did you see fired from your window from C
Company barracks?-A. I only saw just one or two.

Q. How long after the firing commenced, the first firing you heard,
was it until you saw that firing thereI-A. It was after the men got
uptown.

Q. How long after the first firing was it that you saw from Judge
Parks's window the firing from B barracks?--A. The same time. I
just stepped in the other room.
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Q. How many shots did you set,, you sa.t, from B barracks?-A. I
saw about five or six.

Q Not more than that -A. Well, I think about five or six; might
have been more or less.

Q. Well, could you see which direction this firing was-what. di.
rection they were shooting from B barracks-while you were at
Judge Parks's window I-A. I could see they were shooting toward
the town, but toward what building I don't know.

Q. Were they shootingin your direction, or to the right or left of
you ?-A. The ones that-I saw were shooting to the left of me, to the
best of my knowledge.

Q. That's toward-which part of town I-A. That's toward a few
buildings east of the hotel.

Q. That's the only ones you saw fired toward the town ?-A. Yes,
sir.

Q. Now, I thought you said you saw some men moving around in
the barracks there.-A. Yes, sir; I did.

Q. When was this with respect to the first shooting that roused
you; how long after that, after the men had gone uptown ?-A. Yes;
after the men had gone uptown.

Q. What window were you at when you saw that--A. I was in
Judge Parks's.

Q. And at what barracks was it you saw this?-A. I saw it in
B Company's.

Q. And where were they moving around ?-A. On the inside of the
barracks, too.

Q. You could see them Inside the barracks, could you I-A. I saw
one on the porch with a lantern or a light of some kind.

Q. What porch was that--A. The porch facing toward town, the
upstairs.

Q The second-story balcony, then, of B barracks f-A. Yes, sir.
Q. How long did he stay up there with that lantern ?-A. Just a

few seconds.
Q. How many men do you think you saw there --A. I only saw

that one with the lantern that I could tell.
Q. Didn't I understand you to say you saw some inside the bar-

racks -- A. In the barracks.
Q.. This was about how long after the firing commenced ?-A. That

was when the men were uptown.
Q. Did you hear any noises at that time?-A. I heard a bugle call

a little later. When the firing first started, the first shots at the
barracks, I heard a bugle call.

Q. At the very first shots you heard, then, you heard a bugle call,
did you ?-A. Yes; then another bugle call just a few seconds after.

Q. Then any nore bugle calls ?-A. Then about five or ten or fif-
teen minutes later another bugle call.

Q. Were they all just alike -A. No; they were different.
Q. Had you ever heard the first ones I-A. Not that I remember.
Q. Had you ever heard the last one before ?-A. No, sir; not that

I remember.
Q. Did you see any men moving about in any other barracks?-

A. No, sir.
Q How long did you stay at Judge Parks's window watcihitg these
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men I-A. I stayed there just a few minutes. Well, the shooting from
tie barracks had stopped-just lasted only a very few seconds.

Q. Where did you go to from there f-A. r stayed there in the
window and I saw part of the men run back through the alley, back
toward the post; then I went downstairs.

Q Then you saw what--A. Well, I was in Judge Parks's window
I saw about four or five negro soldiers running down the alley toward
tlie post; that was just about the time the roll was being called.

Q. You heard the roll being called, did you I-A. I heard the noise
I took to be a roll call.

Q. You are sure it was a roll call-A. I am not sure of it, but
I-

Q. Where was itt-A. It was-it sounded like just about in front
of B barracks.

Q. What do you mean by in front of B barracks?-A. Between
B barracks and the officers' quarters.

Q. Might it have been down on the other side of D barrack.R-
A. No, sir; I think not.

Q. You are sure about thatf-A. I am pretty sure what I heard
was in front of B barracks.

Q What makes you so sure of that?-A. I could hear the men
running down the stairs there and going over to it.

QCouldn't. you hear the men running down D barracks? Wasn't
that practically as close to you as B barracks?-A. I could not hear
them going over to in front of D barracks- I heard the names or
the sounds coming from in front of B barracks.

Q. You are very sure about that --A. I am sure.
Q. Look at the barracks on the plat, and I will ask you if D

barracks isn't practically as close to you as B barracks; aren't they
as close together, practicallyl-A. Just about the same distance,
or maybe just a little farther.

Q. As a matter of fact, Mr. Elkins if a roll was being called be-
tween D barracks and the wall, couldn't you have heard it more
plainly than a roll being called in front of B barracks-A. I don't
know whether I could or not.

Q. What's your best judgment--A. But the one I heard was in
front of B barracks.

Q. Did you hear any roll call in the rear of D barracks that
night--A. No, sir; I did not.

. You are sure about that?-A. Yes, sir; I am sure.
Q. If there had been one about that time would you have heard

it?-A. Well, I think maybe I would.
Q. What's your best recollection? There's the map. What's your

best judgment? Would you or would you not have heard a roll call
if it had been directly back of D barracks that night and about
that same time ?-A. r only heard one roll call--

Q. (Same question repeated.)-A. I don't know whether I could
have heard it or not. It's next to the river there.

Q. What's your best judgment now ?-A. I think I would have
heard it.

Q. Then you want to give the impression to this court that there
was no roll call back of D company at just about the time we nre
talking about now?-A. I mean to say I didn't hear any. Tim,.:."
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might have had a roll call there, but I didn't hear it. I only heard
one, and that was at B barracks.

The court then took a recess until 2.10 o'clock p. m.; at which hour
the members of the court, the judge-advocate, the accused, his count.
sel, and the reporter resumed their seats.

The witness, HBERT ET.KlNs, was reminded that he was still
under oath.

CROSS- EXA MINATION.

QUESTIONS BY COUNSEL FOB THE ACCUSED.

Q. I understood you to say before lunch that if there had been a
roll call of D Company at the rear of the barracks of that company,
at the time we were discussing it, that you would have heard it?-
A. No sir; I said that if there was a roll call there I didn't hear it.

Q. i thought I asked you if there had been a roll call you woldd
have heard it?-A. It might have been possible that I could have
heard it, but I didn't; I heard the roll call in front of B quarters.

Q. That is the only roll call you heard that night?-A. Yes, sir;
that is the only one.

Q. Now, how long did you remain in what you called your window,
looking outf-A. Till the men had passed up the street.

Q. Well, let's put it from the time you heard the first shots, how
Ion did you remain in that window-how long would that be-
A. " didn't time it; I couldn't tell you.

Q. Give uslour best judgment f---A. Well, it was somewhere about
ten minutes, Isuppose.

Q. You didn't go into Mr. Parks's room during that ten minutes?-.
A. No sir.

Q. About how long did you remain in Mr. Parks's window when
you went there--A. I remained in there about ten minutes longer,
Isuppose.

Q. Then you remained in these two windows altogether about
twenty minutesf-A. Somewhere about that.

Q. Did you go to any other window during this time?-A. No, sir.
Q. When dil you say you heard the first bugle call with respect

to the first shooting that waked you up?--A. Just as soon .as the shots
began.

Q. That is, the first shots that aroused you, afterwards you heard
those bugle calls. Now, did that seem to e repeated at all by other
bugle calls-A. Yes, sir.

Q. There were other bugle calls--A. No; only that bugle, but
there were about three different calls from that one bugle.

Q. How far apart were they?-A. The two first were right to-
gether-only a fiw seconds between.

Q. And how long after that before you heard the next one?-A.
About five, or ten, or fifteen minutes; somewhere along there.

Q. And where was this bugle call located-these first two that you
heard that were right together-where did they seem to be sounded
from -A. About the west end of B barracks, or just inside the wall;
right along there somewhere.
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Q. You are quite sure that it was close to B Company barracks?-
A. Yes, sir.

Q. Then it seemed to be sounded from close to where the men fired
the first. shots?-A. Yes, sir; very close.

Q. You are quite sure you didn't hear any other bugle calls over
in any other part of the garrison ?-A. No, sir; none but that one.

Q. And that you only heard twof-A. I heard two.
Q. I mean at this particular time?-A. Yes, sir; only two then.
Q. Then it was some five or ten or fifteen minutes after when you

heard the next?-A. Yes, sir.
Q. Were these first two calls just alikef-A. No, sir; they were

different calls.
Q. Had you ever heard either of them before--A. Not that I

know of.
Q. You lived there long enough to become more or less familiar

with bugle calls, didn't you?-A. No, sir; I was there only about one
month before.

Q. At that time?-A. Yes, sir.
Q. Had you been asociated with soldiers before?-A. No, sir.
Q. Never had seen any soldiers before that-before you came

there?-A. I had seen them, but had had very little to do with them.
Q. Where did you see them before ?-A. I have seen them here.
Q. Before that?-A. Yes, sir; and at different places.
Q. Well, tell us where? I want to know how familiar you were

with soldiers?-A. I have seen them herQ and on the march.
Q. Whre?-A. I saw them marching to Austin, and I saw soldiers

that marched down to this post here from up North-a long march
that. was made some time last winter. '

Q. How were these soldiers dressed each time that you saw them-
I mean aside from those at Brownsville ?-A. Dressed in the khaki.

Q. Always dressed in the khaki?-A. Except in their dress suits
of blue.

Q. When did you see them dressed in their blue sultal-A. On
some special occasion.

Q. hereabouts?-A. I don't remember.
Q. You don't remember where you ever saw any soldiers dressed

on a special occasion in blue clothes, then ?-A. Yes, sir; I remember
seeing them in blue clothes, but wh t they were dressed for I don't
know.

Q. Where ?-A. I have seen them here. I have seen them in dress
uniform when the President was here.

Q. When was that? Before or after the 13th of last August?-.
A. It was before.

Q. Now, how many times-count it up, please-have you seen
soldiers before you went to Brownsville?1-A. I have seen them often.

Q. Tell us how many times.-A. I couldn't tell you; I don't
know" myself.

Q. But you hadn't been familiar with soldiers-that is, you didn't
see them from day to day, or every day, until you went to Browns.
ville ?-A. No, sir.

Q. Did you go out in the post much while you were at Browns-
ville ?-A. A good deal.
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Q. How much-every day I-A. About two or three times a week.
Q. Where did you go when you went out there ?-A. I went down

by the lake.
Q. To what is called the Lagoon ?-A. Yes, sir.
Q. What did you do down there--A. The cemetery and to the

hall grounds.
Q. "What did you go down there for--A. Walking around.
Q. That was a great fishing place, wasn't it--A. I couldn't tell

you; I never fished.
Q. Never saw people fishing down there t-A. I have seen a few.

but never saw them catch anything.
Q. What is the last time you were in the post previous to the 13th

of August last 1-A. The Sunday before, I believe.
Q. That is your best recollection now ?-A. Yes, sir.
Q. Where did you go that day ?-A. I went to the ball grounds.
Q. Did you hear any other noises than this bugle call and that

shooting you say you saw there in that barracks and this one roll call
after this first firing that was heard by you ?-A. I heqrd, a wagon
or some rumbling noise that sounded like a wagon.

Q. And that was also at B barracks, I think you said ?-A. Yes, sir.
Q. What other noises did you hear there at all t-A. I heard a

command given; I don't know what it was, though.
Q. Could you give us any idea where that came from ?-A. It came

from B barracks.
Q. Was it inside the barracks--A. No; it was out in the parade

grounds. o
Q. It was the other side of B barracks, then ?-A. Yes, sir; a few

yards on the other side.
Q. You couldn't see there, could you ?-A. No, sir.
Q. But you did see inside the barracks-saw men moving around

inside the barracks ?-A. Yes, sir.
Q. How many did you say you saw moving around inside the bar-

racks I-A. I saw a good many-nmaybe fifteen or twenty, or some.
where along there.

Q. Is there any light on the corner of the alley-that is Cowen's
alley-and Fourteenth streett-A. No, sir: no light there.

Q. Was there any light in the Cowen house that night?-A. None
that I know of.

Q. There was none that shown in the alley ?-A. No, sir.
Q. Where are the lights, with.respect to that alley-what are the

nearest street lights that you know oft?-A. Well, on the corner of
Elizabeth and Fourteenth.

Q. On Elizabeth and Fourteentht Did that shine up that, fart-
A. No, sir.

Q. What kind of a light is that really, on the corner of Elizabeth
and Fourteenth ?-A. It is an oil lump.

Q. How big a wick is itt-A. I don't know.
Q. Did you ever notice it t-A. No, sir.
Q. Did you ever notice the light up on the corner of Fourteenth

and Washingtont-A. I never have noticed the size of the wick; I
have noticed lamp being there.

Q. That didn't shine down so as to show this man down there in
the alley, did itt-A. No, sir.
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Q. What kind of a night was it-moonlight or not ?-A. Starlight
night.

o. Bright or darkl-A. Starlight; very bright. The night was
not dark or not light; kind of a medium.

Q. Medium dark and medium light, do you mean to say?-A.
The shti were shining, but not so very brightly.

Q. 'T'here was no moonshine?-A. No, sir; not at that time of
night, I don't think.

Q. You were in the window of your room all the time that you
saw these men there in the alley, were you not ?-.A. Yes, sir.

Q. Yon didn't go into Mr. Parks's room and look out of Ins win-
dow until after they had gone down by?-A. No, sir.

Q. How many slots did you hear after they passed Fourteenth
street alley?-A. Well, about 50-25 or 50; I couldn't tell exactly
how many.

Q. Twenty-five or 50. Do you remember the nature of those shots
at all?-A. 'The nature?

Q. Yes. What kind of shots were they--how did the reports come
to you ?-A. They were sharp reports.

Q. They were all sharp reports, were they ?-A. Yes, sir.
Q. There were no other sounds than these Sharp reports, mixed

up with that firing?-A. Well, about the last shots fired were fired,
I think, by the police.

Q. Y ou think the last shots fired were fired by the policemen-
A. About the last.

Q. What makes you think so?-A. I think 4 or 5 shots were fired
froin a coninion gun-they had a dull sound,

Q. Where did you locate those?-A. Those were up in the neigh-
borhood of the Miller Iotel.

Q. You heard some dull-sounding shots up there in the neighbor.
hood of the Miller Iotel?-A. Miller Hotel or Washington street;
up there somewhere.

Q. Are you certain of this, that. these sharp-sounding shots were
not mixed up with those dull-sounding shots?-- A. No, sir.

Q. Then these dull-sounding shots came after those others?-A.
They were separate.

Q. WVere they after or before?-A. They were after the largest
part of the shooting.

Q. There were still some of these sharp sounds after you heard
those dull heavy reports?-A. There might have been; I didn't notice
it.

Q. What is your best recollection, now that you think of it--A.
I think they shot some more.

Q. After that ?-A. Yes, sir.
Q. Did you hear any pistol shots?-A. None; only those dull shots

I took to be pistol shots.
Q. So those just before the thing was over weie the only ones yo,.

took to be pistol shots?-A. Yes, sir.
Q. There were no dull shots aside from those you spoke of mixed

with the first firing?-A. Not that I could tell.
Q. Nor at any time until after those men had passed to the alley

by the Leahy hotel ?--A. No, sir.Q. How long did it take them to finish up this firing after they
left the alley by the Leahy HIotel?-A. About ten minutes, I suppose.

S. Doe. 402, 00-1, pt 2-30
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Q. I wish you would go to that window right over there and show
the court what position you were in-how you looked out.-A. (Wit-
ness goes to window and indicates that he spread his hands, putting
the palns of the hands on the sill of the window, and looked out,
turning his head to the left.) I was standing just this way, only
my window was just about half as high as this one.

Q. That is the position you assumed during the time you were
looking out of the window ?-A. Part of the tie.

Q. Did you change your position?-A. Part of the time I was
sitting down on the bed.

Q. What part of the time were you sitting down on the bed ?-A.
When the shooting first began.

Q. But when you went to the window, you remained in that, posi.
tionl-,A. Yes, sir; that was during the shooting into the Cowen
house-the first shooting.

Q. Until after they went up the alley there, as I understand you ?-
A. No, sir; when teiy were shooting in front there I stepped back
into the room apiece.

Q. What I want to get at, is this: During the time you were there
at the window looking out, you stood in thut position that you
showed the court there then ?-A. Yes, sir.

Q. But you stepped back from the window dining what time?-
A. When the men were in front of my window-that is, in friit of
the Cowen house.

Q. Why did you step back at that time?-A. I didn't, think it
would be' safe in the window, because I couldn't, judge their move-
ments when they were scattering so.

Q. You couldn't tell what their inoveinents were going to be
next?-A. No, sir.

Q. Let's go into Mr. Parks's room. I wish you would go up and
show the court how you looked out of the window in Mr. Parks's
room when you were looking out of there at the firing?-A. (Wit-
ness goes to window and indicates that lie had his left arm above the
elbow against the upright portion of the window and his left hand
against that side of the window and his right a little distance from
Ins body to tie righi, looking diagonally out of the window.) Lean-
ing there like this. And Judge Parks 'was opposite me, looking out.

Q. Show us where Judge )arks was and hlow lie stood.-.A. lie
stood just about this way (indicating corresponding position on the
opposite side of the same' window). a

a Did you remain in that po-sition all the tie wo were at the
wiiidow in Judge Parks s rooi ?-,A. It a pos-ition similar to that.

Q. Standing up at the window all the time that you were there ?-
A. Not all the time.

Q. What were you doing ?-A. When the shooting at the barracks
was over and the soldiers had gone back, I stepped back in the roomi,
and Judge Parks dressed, and we went down stair.s.

Q. During all the time you were looking out of the window you
were in that position, were you?-A. Yes, sir; in a position similar
to that.

Q. You were standing on one side and Judge Parks on the
other?-A. Yes, sir.

Q. Mrs. Leahy, I believe, keeps a hotel ?-A. Yes, sir.
Q. Did you see her during any part of this proceeding?-A. When
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the shooting first commenced she came upstairs into a room that
opened out toward Elizabeth street--it was vacant at that time.

Q. A room that opens out next to Elizabeth street?-A. I mean
the room next to Elizabeth street on that end of the building up-
stairs. She went into that room, and she looked out from the win-
dow (here.

Q. Did you see her there?-A. No, sir; but I heard her talking.
Q. Who was she talking to?-A. She was talking to Judge Parks

and mysqel f.
Q. What aboutt-A. About the shooting. We thought it was a

fire, but she contended all the time the negroes were shooting the town
up; but as soon as the negroes came up and shot in the house I knew
that shc was about right on it.

(iteporter reads last question.)
A. l nean she was saying the negroes were shooting the town up.
Q. How many times did isho say that?-A. Three or four times, I

suppose.
Q. You never saw her at all during the time you were in your own

room-the ten minutes you were at your own window-before you
went into Julge PIlrk-i's?-A. No, sir.

Q. Did you hear her saying anything during that time?-A. Yeo,
sir.

Q. What did she say then?-A. Well, site said it wasn't a fire;
that the negroes were shooting anBl we had better watch out or we
would be hit by the bIllets; and when the negroes had shot there and
passed oi up the street, she went across the street and brought the
Cowen fillilV over to the hotel.

Q. Did youi go with her?-A. No, sir.
Q. Didn't she ask y'ou to go with her?-A. Why, she said that she

would go over there , and I told her that I would go if site would
wait a minute until I could dress enough to go out on the street. I.
wasn't dressed, because I thought it was only a fire.

Q. Where were you when you said that to her--.A. I was in
Judge Parks's room.

Q. You remember you said that one of these negroes got kind of
bogged up like at that mudhole ?-A. Yes, sir.

Q. And you said he got up on the sidewalk -A. Got out where
the sidewalk should be. There is no sidewalk there.

Q. Didn't 'ou sa, in your direct examination that he got out on
tile sidewalk ?-A. Yes, sir; but it is leveled off there and used for a
sidewalk.

Q. Where was thntt--A. That is in the alley on the side next-.
well, on both sides there is kind of a trail that leads down.

Q. Now, just at that time and that place you said you saw them
put in some clips in their guns and onie had trouble doing itt-A.
Yes, sir.

Q. You had no trouble seeing these clips--A. I didn't see them
but I heard the other one say that his gun had caught on him, and
ask the other one to help him fix it. The otlier one stepped over and
took the gun in his hands away from tile man that had it at first,
and put the clip in it and handed it back to him.

Q. Tell the court now just exactly what the man said. You say
pu heard him say his clip hung. I want the exact words, as near as
you can recollect the.-A. I don't remember just the exact words
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he used, but it was to the effect that. his gun had bung on him, and
the other man stepped over and fixed it.

Q. Did you hear him say "cli p ? "-A. No, sir.
Q. Well, why did you say "clip I "-A. Well, it was his clip that

hung.
Q. How do you know that it was his clip that hung?-A. When

he went to put it in, he couldn't Ogt it in.
Q. Might it not have been a cartridge lie was putting in?-A.

They couldn't fire five bullets from one cartridge.
Q. Could you see the five bullets?--A. I heard the five reports.
Q. Could not they have put in five shots that didn't go in in a

clip&?-A. No, sir.
Q.You are sure about that?-A. Yes, sir.
Q. And you say that gun was so distinct that you know it was

bound to b% a clip gun ?-A. Yes, sir; I could see the gun plain
enough to tell it was a Springfield rifle.

Q. What was there about it that enabled you to tell it was a
Springfield rifle?-A. It had a knob on it that they worked it by.

Q. You could see the knob on it?-A. Yes, sir; when he fired I
could.
Q. What light enabled you to see the knobl-A. When he fired,

the light from the gui.
Q. The flash of the guns, eh ?-A. Yes, sir.
Q. Then you must have seen what direction they fired exactly?-.

A. Yes, sir; he fired in the direction of the Cowen house.
Q. Was the flash between you and the man that was shooting?-

A. No, sir; it was to the side of the man; it was to the right of me
from the man's shoulder.

Q. The flash was to the right of you ?-A. Yes, sir; he was shoot-
ing this way and I was over this way (indicating), and the light
fr6m his gun it made a very good light-from both guns together-
shooting as fast as they did.

Q. They were both firing as fast as they could I-A. Yes, sir.
Q. And they were firing, as I understood you, directly into the

Cowen house from across the alley? -A. They were firing toward the
Cowen house.

Q. Will you go up there to the map and show the court where you
were standing, and where the men were standing, and which way
they were pointing their guns?-A. Th6 men were standing just
about here.

Q. And they were shooting at what?-A. They had their backs
turned toward that house.

Q. And they were firing toward- -A. And they were firing
toward this way.

Q. Directly toward the Cowen house?-A. I couldn't say just
what part of the Cowen house they were firing toward.

Q. But directly toward it--A. Yes, sir.
Q. Now, then, show the court where you were.-A. I was in the

second story, just about there, somewhere along there.
Q. Now, lay the line of the street-lay your pointer in the diree.

tion in which you saw these men.-A. Just aboit that way. (Wit.
ness lays pointer in direction in which he saw them, on the map.)

Q. Indicate the direction in which the men fired. Were they
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firing back that way?-A. No, sir; not quite so much as that.
About there (indicating).

Q. And how far was that from where you stood ?-A. I don't
know just how far it is; just across. the street.

Q. Across the alley, too, wasn't it ?-A. Well, they were standing
about 0 feet down the alley, across the street.

Q. You said this forenoon that they were standing about where
those steps tinder the window or door are?-A. Yei, sir; that is
about 6 feet down.

Q. Now, then, you are very sure that it was by means of the flashes
of the rifles that you saw amid could distinguish the hnob that works
tie breeclbloc'k of that piece, could you?-A. Yes, sir; by the flashes
I could see the inalcc-up of the gun.

Q. Well, tell the court what the make-up of that gun was? Give
us the description of it. Tell how it differs from some of the other
guns you have seen.-A. It wasn't a very long gun and a heavy
gun-Iheavy-looking build, and the wood went nearly to the end, or
in an inch or two of the end of the gun-I mnean the end of the
barrel. Instead of a hammer it had that knob on it and had a strap
on it, or sling.

Q. Do you mean the gun slingf-A. Yes, sir.
Q. Ana you could distinguish where the wood stopped on it by

the fla.sh of the gun, could you?-A. Yes, sir.
Q. And you could see the strap?-A. I could see it; I could see

the straps.
Q. I mean you could see the gun sling-the leather strapl-A.

Ye, sir; and thien in front of the Cowen house I could see the straps
plainly without the aid of any lights whatever.

Q. Yrou didn't have to depend on the flash of the guns to detect
themn?-A. No, sir.

Q. And you could do that even though you had stepped back
from the window? Didn't you say you had stepped back from the
window when they canie down there? -A. After the bunch of them
come in front of the gate, and more of them coming, I stepped back.

Q. Con you give the court an idea of the distance from your
window to where you saw these men and recognized the knob on the
gun-can you give it by any distance you see here? Indicate it in this
room, if you can.-A. I don't think I can by the conditions here.

Q. How many steps was itM-A. It was about 30 or 40, somewhere
along there.

Q. About 30 or 40 steps?-A. Yes, sir; somewhere along there,
or maybe not so far.

Q. What is your best recollection?-A. I think about 30 or 35 or
maybe 40. I am only guessing at it..

Q. You would't "pAce it at less than 30, would you ?-A. It
might be less than 310 and it might be more than 30,'but I don't
think it is less than 30.

Q. You said you heard a squad of negro soldiers coining in rear
of lie.se first two-the two chefs or leaders-what did you mean
to imply by that-Nwhat part of it did you hear?-A. I lheard them
shooting d6wn the nlev-down the alley a few shots-and then they
came on up.

Q. Could.you hear them waiking?--A. I could hear them run-ning; yes, sir. C
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Q. They were running-you heard them running ?-A. Yes, sir.
Q. That particular bunch?-A. I heard them after they got close

up to the corner.
Q. Now, you said that some of thn-some of this bunch of 3

to 12 or 15-turned down and got directly in front of the Cowen
house-in front of the gate, were theyt-A. Yes, sir; just about in
front of the gate.

Q. How long after they started down there that way was it before
you left the window and stepped back in the room ?-A. After they
got there-after part of them, about 5 or 0 of them, got there.

Q. How many came down irst?-A. They conic in a squad as far
as the corner, but some of them stopped there, and then about 5 or 6
of them went in front of the gate. I stepped back in my room
a little before that, and some others canie up, and I heard them
come up, nnd they came lip in a bunch to join the other 5 or 6,
and then part of them stopped over toward the hotel-over next to
my window-and I stepped back. Whether they went to Elizabeth
street or back to the alley I don't know, but the 5 in front of the gate
went up the alley.

Q. What I want to get fixed is this: Exactly where were these first 5
or 0 men that caie down in front of the Cowen gate-exactly where
were they when you stepped back from the window ?-A. They were
about thie middle of the street, in front of (he gate.

Q. What were they doingl-A. They were standing there like
th were undecided Iiihieh way to go.

9. Do you remember which way they were facing?-A. They were
facing toward Elizabeth.

Q.They were facing down toward Elizabeth street?-A. Yes,
Pir- they had started to Elizabeih.

Q. How long did you stand there at the window and watch
them ?-A. Just a few seconds.

Q. Then you stepped back f-A. Yes, sir.
Q. Then you heard some others come up ?-A. I heard the others

come up before I stepped back.
Q. Ifow many others came up then ?-A. Several more.
Q. What is your recollection ?-A. Somewhere about 6 or 8, I

suppose.. S~o then there must have been there, directly in front of the

Cowen house, some 5 or 0 and 6 or 8, and that would be at least 11,
then?-A. Somewhere about that.

Q. And went up the other way or across the alley?-A. Some
turned and went toward my room.

Q. In your direct evidence this morning you said that they split
up when they got to Fourteenth street, some of them turned down
this way and some of them followed the leaders?-A. Yes, sir; they
separated up there; part come this way and part went that way, but
those that came. back to join the bunch that started into Elizabeth
street they were the same ones.

Q. You think they must have been the same ones?-A. Yes, sir.
Q. So this 11 or 12 included all that were behind the first two

]eaders-A. I think so.
Q. There was a good deal of confusion there among them while

they were in front of your room f-A. Not very much confusion.
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Q. I thought you said they didn't seem to know where to got-A.
They didn't seem to know where to go, but they didn't seem to be
puzzled about it.

Q. They did turn back?-A. They didn't turn back until the
leader, who was in the alley, called to them.

Q. What did he say, exactly ?-A. He hollered to " Come this
W a V"

(. '1hat is all you heard him say?-A. That is all I understood,
but. he said something else.

Q. What did it sound like?-A. I didn't catch it.
Q. Well, had you stepped back before this man hollered " Come

this way," from the window ?-A. Yes. sir.
Q. You had stopped back then?-A. Yes sir; I had stepped back,

but when I heard himi' holler there I stepped up to the window to see
the nien; all that was out where I could rsee them were going back
toward the alley where the leader was.

Q. Then your curiosity got the better of your caution. I under.
stood you to say you stepped back beca.eie you were uncertain what
they would dot-A. Yes. sir; I did; but when they started away,
going on back they were not headed toward me at all in my room;
they had their backs to me.

0. I don't understand vet, where you were when vou heard this
man say,," Come this way.' Were von at the window or back from the
window ?O-A. I was a piece back from the window; I could still see
the middle of the street, bit there were soldiers under my window
that I couldn't see.

Q. Could you see the men in the street ?-A. Yes. sir.
Q. And yo0u distinctly saw them turn and shoot in the Cowen

house there?-A. Yes, sir: after they had moved down toward the
alley a few steps.

Qi. But this was after the leader said "Come this wav?"-A. Yes,
sir; kind of a parting shot.

Q. How ninny shots were in this parting shot?-A. About three,
I think, would cover it.

Q. Then, after those men turned and went. up there, how long
after that was it before you went into Judge Parks's room?-A.
After the men had turned-do you mean when the men turned to go
back to the alley?

Q. Yes; after they responded to thi. leader, saying "Come this
way," how long after that was it until you went. ito Judge Parks's
room ?-A. Immediately.

Q. You went immediately into Judge Parks's room ?-A. Yes, sir.
Then when I stepped into'Judge Parkss room. from his window-
he was standing at the window when I went in-and he called me
and told me to come to his window and showed me where they were
shooting.

Q. Now, I want you to show the court how.these men went from
the Cowen house toward the alley; you said this morning they were
running when they left the front of the Cowen house in front of the
Lenihy Hotel there, and I want you to s~nw the position in which they
were; you said they were stooping.-A. Yes., sir; they were stoop-
ing, just about this way; holding their guns this way. (Witness in-
dicates a stooping position.)
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Q. Holding their guns in both hands--A. Yes, sir.
Q. All of them in that position?-A. Yes, sir; about all of them;

the two in the lead were ill that position, and sone in the back; but
I don't know whether all wetre or not.

Q. All held their guns in both hands?-A. All in the back were
Stooping over, but whether they all had their guns that way I
couldn't say.

Q. 1)o you recall seeing them in any other l)osition ?-A. No, sir.
Q. lo1'V long was it after this when you went into Judge Parks's

room that you .aw the-e men running back--you said you saw them
running baick down the alle?-A. It. was about five or ten minutes.

Q. From live to (en minuut.-; after that.?-A. Yes, sir.
Q. W'er you still in .Judge l'arks's room when you saw them run.

ning down de alley -A. Yes, sir.
Q. And how inany did you see go down ?-.. I saw about 4 or 5.
Q. )id you see the.e men have guns?-A. Yes, sir.
Q. Were they the salute kind of giunts that thoo: other men had-the

two men that'you idejitilied?-A. Yes, sir; I took then to be the
same kind of guns; they vere soldiers, I could see; they were run.
ning, but not stooping over %%licit they went back, and they carried
the gunls in one hand and let them sling.

Q. Tihey held it by tile sllgr?-A. So, sit; as they run they let
their gulis sling.

Q. Do you reinemier whicl hand [hey held it. in.?-A. I only re.
member 2 or 3 of themi carried tteir guns that way, because they were
a kind of at squall. ani I coulld only -ee thost towilrd ine.

Q. Do yon u e ihat word " squad " in a technical sense, or do you
mean in a bunicl?-A. 'They were ini a bmch.

Q. Did von see aty nI Illcarrying their gus in any other position
Than what'vou said ?--. No. sir.

Q. ]low'long was it after this till you .saw this (Oinpany?-A.
Why, it was about an hour or liwmir and a half; it, might havebeen a
little longer.

Q. About an hoiur or hour and a half after, 0 -?A. Yes, sir.
Q. Well, how many mon were ill that, conip:ny when you saw it-

A. I su)l)0 os about 50 or (0.
Q. Who was this man that was guilty of using this language that

you spoke of?-.A. lie was the s:anme one that I took to be the leader-
one of the leaders.

Q. You are sure about that, are yout?-A. I am pretty sure he was
the same one.

Q. Ilow did you identify that man ?-A. By tie shape of his face,
the color of his'skin, and his size.

Q. Well, what was his size ?--A. Ilis size was about 5 feet 0 inches,
or 5 feet 8 inches.

Q. And the color of his skin; what was peculiar about that ?-A. It
was black.

Q. I thotlght youl said ioth of these leaders were black?-A. Yes,
sir; but one was taller than the oier.

Q. This was the ,llorter one?-A. Yes, sir.
Q. And what part of the company was he in when you ident ified

him?-A. Ile was in the rear part of it.
Q. Did vo .ee any other inarks on him that enabled you to

identify hin I-A. No, sir.

466 [ FE9. 21, 19O1.



AFFRAY AT BROWNSVILLE t TEXAS.

Q. Cin you remember his exact languaget-A. Yes, sir.
Q. Did he swear ?-A. Yes, sir.
Q. What was the swear word he used ?-A. He said-do you want

me to give the language he used ?
Q. I asked you what was the profane word he used ?-A. I don't

know whether you would call that swearing or not, what he said.
Q. What was it ?-A. It was a vulgar word.
Q. I mean nothing obscene; I just want the profanity.-A. I don't

get what you are after.
Q. Don't you know what I mean by profane?-A. Yes, sir.
Q. Did he use a profane word ?-A. Yes, sir.
Q. What was it-A. It was-he said he would kill the rest of

the-I can't well tell it without putting it in-
Q. You can omit any part that was v'ulgar.-A. It. is all vulgar.
Q. All the rest is vulgar?-A. Yes, sir.

The court:
The Judge-advocate can anniounce that this answer will be vulgar and those

not desiring to hear it iay leave the room.
The judge-advocate:
By direction of the court I announce that the answer of this witness to this

question may shock some that are in the court and they can leave the court
room if they desire.

The court :
Now, give the exact words.
A. Ile said: "We will come back to-morrow and kill the rest of the

God damn son-of-a-bitches."
Q. You are sure lie said lint?-A. Yes, sir.
Q. And those are his exact words?-A. Yes, sir; that is his exact

wordS. Mrls. Lealty was there and heard it.
Q. How eho.e were you to thein at this time?-A. You mean the

eoimpany that the men were in?
Q. Ykes.-A. About 5 or 6 feet; he was standing just off the side-

walk.
Q. And how far from the light. on the corner?-A. About 00 feetr-

not so) far as G0 feet; about 40 feet.
Q. About. 40 feet from the light?-A. Yes. sir; I think so.
Q. Did you recognize any mud on his clothes or his feet?-A. No,

sir; he was' stanidin in tlie'eoipany. a good manny men ahead of him.
Q. You didn't recogiiize hin by the mud on hIls person, then?-A.

I coid't see the lower part. of him.
Q. How far 'was thits mian from the rear of the company-that is,

that part of the company fairihest from the gate?-A. Ile was just
about tie second mal from tie last.

Q. Did von notice tile man that. was exactly in the rear-the last
man in the coll)an -A . I didn't, pay any special attention to him.

Q. I thi,,k ,you sail .you trstilied before Mr. Pardy?-A. Yes, sir.
Q. And youi looked it over. vou said, and signed it, and swore to it

before M.l Kowalki ?-A. Yes, sir.
Q. " Q. After you left ,Judgo Parks's room. where (lid you go?-A.

I welt back to mmmv room. Mrs. LeAhmv was in the window upstairs and
didn't know wlat waq ul) or anA:yhing about it; she called and
waited to .4) over 11id gti tile ('o'en family. Mrs. Cowen came to
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the gate and screamed, and we told her to wait until we could dress a
little and we would come over. She wvnt over herself, and we were
downstairs when she came back, which was in a minute or two."
What do you mean by saying she didn't know anything abot it?-
A. She didn't know what was the shootillg until ihey got there and
s cho saw them shooting at the house.

Q. This was after that.?-A. After that, when she went. over-she
went, down the street when tie shootiigv was taking place. and by mie
tepcing back into my room-wlin I Went into JIIdge Parks's room I

wash t. dr 6 d1:ed• and I stepld back into Ily roolm and stepped right
back out when Igot my clotlie:.

Q. You were in yoi-r room first fr (en inmiutes?-A. Yes, sir.
Q. Then voui were, ill Judge Parks's room for tfnii tnIillles.; then

you went hack to your own room and (re~s(d?-.. I jst stepped
right. in and drew on a pair of linen breelies.

Q. 1 o1 did slep aback to yomr room to draw on tie pair.of linen
breeches, and it. imii4 hav. been t wenlty minlltes after this thing
commenced-it was certainlv after all (l,,.e ,ln passed by?-A. I
dressed a fter the men passed'on i back to tih, post.

Q. So hit it. wa.s after that when yomt stepped into Mr.. Leahy's
room, as you testified hero?-A. I didn't go in Mrs. leahiv's room.

Q. This was after 'ou left Judge Parks's room. It' says, "Q.
After you left Judge "arks's room, where did you go?-A.• I went
back to my room. Mrs. Leahuv was in the window upstairs, and
didn't know what was up, or anything g about it." Now, that was
twenty minutes after this thing coliieicled. It must have been
front ihe staiteient you: make here.-A. ''hat was before the shoot-
ing.

Q) yoX didn't tell Mr. PirdY so?-A. You will notice in there
that a whole lot of that evidence that canlie at tile last was really
what hapPllSi at the first.

Q. I canit reat(d it so from the text, but Ave will take it i ) a little
more in order. " Q. How many shots did you hear fired ?-A. It
seemed to me like it was ten or fifteen, maybe more, right there
about (lie wall or barracks. Q. Were you in bed at tie time?-A.
Yes, sir; but I raised up as soon as I heard tile reports; tl:n I got
Up and sat ill tile wiudow-in m,v window."-A. Yes, sir.

Q.- Is that trite ?-A. I sat on tihe bed in the window. The window
is low, and (lie bed is only a few inches lower than the window.

Q. Then you were mistaken when you told ,Judge Purdy under
oath, and signed it and swore to it, tlat y"ou got till and sat in your
window?-.\. I was in tile window. I was sitting on the bed With
my arms in tie window that wy. Part of tle time I was sitting in
the windom.. I didn't sit in one position all the time.

Q. You stated to this court that yol did all tle time that you were
at the window ?-A I said I staycl in similar positions; part of the
time I was leanimig ip in the window, andi part of tile tie standing.

Q. Could you distingiiish light blue from dark blue that nightin the alley while you were standing i your wndow ?-A. I don't
think I could distinguish that; but I could distinguish blue from
black though, I think.

Q. Now, You said in your evidence to Mr. Purdy, its follows:
" Q. How were they dressed, and what did they have in their
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hands, if anythingl-A. Both of them had guns-rifles-and they
were dressed in yellow khaki pants, and one of then had on this
light-colored army shirt-light blue-and I think the other one had
on a coat. I am not sure."-A. Yes, sir; one was dressed in a light-
blue shirt-that is, not like the navy-blue uniform.

Q. You could distinguish that while they were still over in the
alley?-A. Yes, sir; lie had it unut toned in the front.

Q. Could you see the color of his skin through it?-A. No, sir i
he had on underclothes.

Q. What color were they?-A. White, I believe.
Q. Do you know?-A. I(didn't pay any attention to them.
Q. You could hear the voices of those inen distinct when they were

in (lie alley, couldn't you ?-A. Yes, sir.
Q. Did you recognize them by their voices us being negroes?-A.

Yes, sir.
Q. Well, what kind of a voice was it? Tell the comt what en-

abled you to di-tingvii.h them as being negroes.-A. It wa,4n't a very
coarse voice, but kihd of a long voice; I can't describe the diirerence.

Q. You can't describe the differeince?-A. No, sir; kind of a long,
whining voice-not so long, but longer than a white man's-do not
speak so clearly.

Q. You don't know at any tine that they fired at the Miller Hotel,
do you-directly at (he Miller IIotel?-A. No, sir; here was two
shots fired into the back part of my room, but I don't know where
they- were fired frin.

8. In the back part of your room?-A. I mean on the back wall
of iy 'oo0l0.

Q. Where is the back wall of your roown?-A. It faces on the
alley.

Q. Whereabouts on the wall were they fired ?-A. They A% ere fired
just about a foot and a half-one of them-above the floor and the
other one was a foot and half, I reckon, above that, a little to one
side. I can't locate them just exilctly. Tlhey knocked out a hole
in the brick-both of them--and fell 'down to the ground, and the
cook picked them til) next morning, so she sai(l; I didnt see them.

Q. Where were they fired fromix'-A. I don't know.
Q. You didn't exatinine the direction from which they camne?-A.

I think they must have been stray shots, or something, fired from
another part of the town. They were tired straight, though.

Q. I %want to read you a littl of your evidence in this connection:
Q. Did you hear firing after that?-A. After that shot at the

corner' they went toward the Miller Hotel and they fired 6 or 8
shots there. Q. Were von still in the winldow?-A. Yes, sir; I
was then in JiIdge Parks's window. Q. Was he in his room ?-A.
Yes, sir; he doesn't see very well,, though, and he couldn't tell
whether they wvere negroes or whites, but lie cold hear their voices,
and lie said they were negroes. Q. You were in Judge Parks's
room at this timnC?-A. Yes, sir; up to the time I went, in Judge
Parks's room I thought it was a fire down at the post, bitt when I
saw them shooting at the Cowen house I knew different. Q. When
you saw them shooting at the Cowen hose, in whose room were
you?-A. In mine." So you must have seen them shooting in the
Cowen house after you went in Judge Parks's room ?-A. No, sir;
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I saw them from my window before I went in Parks's room. I
didn't go in his room until after the soldiers had passed up the
street--up the alley.

Q. In the first part of your testimony: "Q. Were you in bed at
the time?-A. Yes, sir; but I raised up as soon as I heard the
reports; then I got up and sat in the window-in my window. Q.
Which way did it face?-A. It faced the post. Q. Could you see
the post from your window ?-A. No, sir. Q. Could you see any
portion of it?--A. I could see tie roofs of the quarters." Did you
so testify or not--A. Yes, sir; I could see a small portion, I be.
live of 6 barracks.

Q. Did you so testify before Mr. Purdy and Major Blocksom ?-A.
Read that over again, please.

Q. "Q. Which way did it face?--A. It faced the post. Q. Could
you see tOm post from N'or window ?-A. No, sit. Q. Could you see
any portion of iU-S. I could see the roofs of the quarters.'--A.
Yes, sir.

Q. You so testified ?-A. Yes, sir.
Q. Who was at the head of that coipanO-A. Why, I didn't see.
Q. Iho was in command of it-A. I didn't see anybody-any

white man with the cornpany, though he nmust have been there. Doc-
tor Combe and, I think, Doctor Combos brother-I didn't know
either one at the time-but )octor Combe stopped there at the gate
and talked to us a few minutes. Tlen he went up to the head of the
company.

Q. Never mind tint. What I wanted to know was, did you kaow
who was in comnniand of that conin ,any then ?-A. No, sir.

Q. Tlen, why did you testify th1is moriting that it was Captainl
Lyon's complany?-A, I didn't testify it was his company-only
from hearsay.

Q. You w:ere testifying lear-ay. then. this morning on your direct
extermination so far as that is c;itverned ?-A. Captain Iyon's corn-
pany, so it is said. I didn't. see a whiite man with it.

cf. Q. Did you see those men at any time later in the evening?-
A. I saw in the company that Captain LIvon took out that night, etc."
So t111t you don't kliuw whelhlr tl'at w:as Captain Lvoni' company
or not?-A. Only whatt Doctor Combo said tmat night.. We asked
wlho.e company it was and he said Lyon's. As far as me seeing him
My.Slf, I did iot; but I took his word for it.

WTero you asked this que.stionm: "Q. You don't know who the
officer was in charge of that squad, or who lie was talking to?-A.
No; he was talking to some one. Q. lie had his squad at halt ?-A.
Ye-, sir." Referring to this same squia(, you didn't know who it
was at that time?-A. No, sir. Wlivi lhe was talking in front of h1i.
company Doctor Combe was talking to us.

Q. Bit this teAimony' was given to Mr. Purdy in January, wasn't
it -A. It was after Christmas.

Q. No; it was about the 27th of December?-A. Yes, sir.

QCFSTIONS BY ASSOCIATE COUNSEL FOR THlE ACCUSED.

Q. Walt time did this firing occur on August 13-A. About 5
till 1 2.

Q. How do you kiow that ?-A. 1 the watlh.
Q. I)id you look at your watch ?-A. Yes, sir.
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Q. Did you testify this morning that you didn't look at your
watch ?-A. I looked at. my watch after I went downstairs. It was
only about twenty or thirty minutes later, and, besides, Mrs. Leahy
looked at her clock.

Q. What tinie was it when you looked at your watch?-A. It was
after 12.

Q. What time?-A. About twenty-five minutes after, I think. I
don't remember exactly.

Q. Ilow do you know it was five minutes to 12 when the firing
oceirre( ?-A• l.ecause Mrs. Leahy looked at her clock.

Q. MAs. Leahy told you so, you inean.-A. She told me, and
besides I had my watch "hanging there, and I noticed it when I went
down, and I knew it wits in (he neighborhood of five to 12.

Q. What time did it show ?-A. It showed about 12.25.
* Q. How do you know it was five minutes to 12 when the firing
occurred?-A. I knew it was somewhere a little before 12. I got
back about fifteen minutes to 12, and I ludn't been in my room only a
few minutes when the shooting occllrred.

Q. How do you know you got back about fifteen minutes to 12?-
A. I looked at my watel.

Q. Didn't you testify this inorning that you knew it. was twenty
minutes to 12 because you came in about twenty minutes to 12, and
didn't you fix your time with respect to the firing?-A. I got back
about twenty till 12 that night.

Q. )id 61u not testify tlih-s morning that you fixed the time of your
return to the hotel b)y knowing it was 12 o'clock when the firing began
and that you had retulrneld about, twenty minutes previolts to that
time?-A. I don't understand what you ale trying to get at.

Q. When asked this morning, in su stance, what time you returned
to the hotel after taking these children to their respective houses, you
said it was about twenty minutes to 12?-A. Yes, sir.

Q. In explanation of that. you said fihat it was about twenty min-
utes before the firing began, that you knew the time was about twenty
minutes to 12 because it was about twenty minutes before the firing
began and the firing began at 12?-A. The firing began a few mi-
utes before 12.

Q. Is that a correct explanation?-A. In a very few minutes; I
can't tell exactly.

Q. Did you look at your watch when you returned to the hotel?.
A. Yes, sir. •

Q. What tine (lid it show ?--A. It showed twenty minutes to 12.
Q. Do you remember what time it did show?-A. Yes sir; I

always have to work on time, and I looked at my watch.
Q. What time did it show?-A. It showed, to the best of my

memory, twenty minutes to 12.
Q. Do you remember?-A. I am not sure just what time-I didn't

pay any special attention to it.
Q. You do not know, then, that it showed twenty minutes to 121-

A. To the best of my recollection it did.
Q. Might it have shown fifteen minutes to 121-A. I don't think

it did.
Q. What room was Mrs. Leahy in in her house that night?-A. Do

you mean the room she sleeps in or the room she was in upstairs?
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Q. The room upstairs.-A. She was in this room right here (indi.
eating on picture in evidence marked "B," room No. 3).

Q. Which room were you in?-A. Right here (indicating on same
picture room No. 1, nearest the alley).

Q. And which room was Judge Parks in ?-A. Right here (indi.
casting on same picture room No. 2).

Q. Can you see the post, from your room that you occupied in tile
Leahy Ilotel ?-A. I could see about 5 or 6 feet, of the upper story of,
I believe, C barracks.

Q. Five or 6 feet of tle upper story?-A. Yes, sir.
Q. Will you just, point, that out liere on the inap?-A. (Witness

goes to map on wall.) I believe it is this barrack (pointing to C bar.
racks).

Q. Then I understand that you could see the tipper part of the
barracks on (he porch, 5 or G feet, from your room in the Leahy
Hotel?-A. Yes, sir.

Q. Where is your room in the Leahy Hotel?-,A. Right here (indi.
eating on niap).

Q. Now, will you point from that. room over to the barracks to the
point you could see?-A. (Witness indicates with pointer line from
his room to porch of C barracks.)

Q. Then this house didn't obstruct your vision?-A. Not from the
second story; no, sir.

Q. Then this map is incorrect in that particular?-A. I won't say
which one of the barracks it is, because I never looked for myself.
Between the houses I could see (lie end of one of the barracks. I
know it is B Company's that I could see from Judge Parks's room.

Q. It is not B Iarracks that. you could see from your room ?-A.
No, sir; it inst bo the corner of'this one (indicating).

Q. Then that map is incorrect in that particular, is it, in that that
house doesn't obstruct your visionI

The judge-advocate:
Mny It please the court, I would like to take the part of my poor old map.

The house Is a one-.story house and the hotel Is a two-story building, niid lie
could probably look over the roof of the house.

Q. The question I asked was, Does that house, occupied by Mr.
Cowen, obstruct your vision of the post from your room in the Leahy
Hotel?-A. It obstructs part of it and nearly all of it, if not all-I
don't think it obstructs all of it. I know I can see the end of one
barrack from my window.

Q. Then, as far as the side direction goes, if the map shows that it
obstructs your vision, then that map is incorrect ?-A. I could see
the top of the barrack roof over the Cowen house.

Q. As far as (lie side direction goes, if that map shows that the
Cowen house obstructs your vision from your room, that map is
incorrect?-A. I think the map is correct.

Q. You won't answer the question directiv?-A. I believe the
map is correct; I believe I can see the end of ihe barracks from my
window; I don't know which one it is.

Q. You didn't find it necessary to explain in your previous testi.
mony that you could see any portion of the barracks of the post
from your room, did you, when you testified to Mr. Purdy and Major
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Bloclsom ?-A. Mr. Pi,'dy said that he didn't care anything about
that; all lie wanted to prove was that if the negroes did the shooting.

Q. lie wanted to prome that ?-.. Yes, sir; anything of that kind
lie said lie didn't want to know ; tile court-martial will find that out.

Q. Tien Mr. Purdy told you lie wanted to find out whether the
negroes did tie shooting i-. h'lat. is what Major Blocksoin told me.

Q. lHut (lid. yoU testify to Major Blocksom that you couldn't see
the post from your window ?-A. That I could not see ti grounds.

Q. You answer the que.,tion this way: " Could you see the post
froil Aou wildow ?-A. No, sir. Q. Could. you see any portion of
it?-A. I could se the roofs of the quarters.'--A. I ould see roofs,
then a little of one barracks.

Q. In what position is Mrs. Leahy's room with respect to Judge
Parks s room and ti Cowen house ?-A. What position?

Q. Yes. Is her room nearer Elizabeth street or- A. It is nearer
Eliztilwlh street.

Q. What position doe.s his win(low occupy with respect to the
('Owen house t--A. Just nearly in front of the gate.

Q. Nearly in frolit of tile gate of tile Cowen house?-A. Yes, sir;
a little to tile left from the gate) I am pretty sure it is.

Q. What portion of the l)ost cal you see from Judge Parks's
I'oOII-A, "You can see onie ha'rackls, nearly all except either end-,
yoii voul .iot see the enls of the barracks. You could sece all but
a very s1i11ihl l art of each end.

Q. \What barravk' was that ?-A. I thiink it is B barracks.
Q. You eoldu't see all of 1. hairaics from Judge Parks's win-

(low -. No, sir.
Q. What pe'eited yo fromi seeing all of it ?-A. The houses on

caich side cut off the view of the end.
Q. '[lie Cowen hollo-e didll't interfere with your seeing B Company

barracks from Judge Parks's room, did it?'-A. I think not. Not
the Cowen Iouse; there is a two-story biling-the telegraph office,
I believe-right next to it.

Q. Thlie Cowen house didn't preveuit your seeing any portion of the
1)04 from Jldge Parls's room ?-A. No, sir; it didn't.

Q. Why does it prevent you seeing any portion of the post from
your window ?-A. It wasn't tile Cowen' house that prevented me
from seeinig.

Q. What house was it ?-A. The house next to it, I believe.
Q. Can you show it on the picture?-A. The house next to the

hotel ; there i, some hou'se-I don't know just which one, but I know
the ends of tie barracks could not be seen.

Q. Show it on the pieture.--A. Right here, these two; you could
see right through to the Iarraeks there.

Q. In whose room ?-A. From Judge Parks's.
(In answer to that question the witness points to the picture which

is taken from the room in the Leahy Hotel in which Mrs. Leahy stood,
and says this is the view from Judge Parks's window.)

A. f said could be seen from Judge Parks's window, just about the
same.

Q. Then you can get almost tile same view of the post from Judge
Parks's window, which is about the middle of the Cowen house--
about opl)osite the middle of the Coweni house-as you can from Mrs.
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Leahy's window, which is more to the right?-A. Mrs. LeTahy could
see from her window D barracks too-D and 13.

Q. Please listen to that question' ati answer it.
5IReporter reads last question.)
.I don't know about Mrs. Leahy's window, !:: " know from

Judge Parks's window you can see the barraeikg through-ull see
between two buildings, And see tile barracks, nearly all of 4.the bar.
racks except a few feet on each end.

Q. I will ask the witness to identify this picture which is already
in evidence.-A. 'That is a picture of ihe Cowen house and the house
next to it-the annex to the hotel.

Q. Picture as taken froll where and s howiiig a view from where?--
A. Showing it view from tli last window; the window Mrs. Leahy
was in).

Q. If a view was taken from the window in which 1"on1 were in it
wotm!d repreent a view to tle left of tle present view, would it ]lot ?--
A. Yes, si r.

Q. A view is taken from the left of the pre.-mit view?-dA. My
window would be to lie left andai you coidhl not see this part of it
from it. Youi cold see the barracks across liat w:v.

Q. The question is. if the picture was take' front ,you' window it
would relpres.i1t at point of viw to the left of the P'l't, ltt point of
view.-,. I think it would: yes. sir.

Q. What is tlis holle ott tlhe hen ?- 110 Cowen Ihowe.
Q. And this hoise ont the riglht ?-A. That is (lie annex to the

hotel.
Q. When (lid you firSt hear any lirillg in the post at F'ort Brl'wi ?-

A. I heard (lie Ir-,t slots right t (lie wail t here about e'lose on to 12.
Q. And with respvet to that iir..t firing, weln did von hear any

firing front any of the porch es of the barracks in tile po.s ?-A. After
the men hia( p assed by the alley fronm ,o turtenth street.

Q. About wlat length of tinte?-A. I think about ten ininutes,
or somewhere along tere.

Q. When was it w.th respect to the biug.le ealls in the post?-A. It
was after tile two first bulgle calls and N fbeore the third.

Q. You heard then firing froit the porches of barracks in the
post before the third bugle call had sounded ?--A. Yes, sir; I think
so.

Q. And you think about how long after thtt first firing that you
heard that" eight ?-A. 1ow long after the tir-t firing?

Q. Yes.-A. I think about. ten tibilmtes.
Q. Which firing did you Iar Iirt, the firing from C Coipany

barracks or front B1 Comapany Iarrae.ks?-k. I saw olte or two shots.
Q. Which ?-A. I don t, know which. I don't know the barrack-"

I can see from any room, l)lt I thinki it is C barracks.
Q. You tlink "yol heard the firin;g froml, C Company barracks

before you ieard tihe firing from B Company barracks. is that cot'-
rect?-A. Yes, sir; fromtt the end: and the'n I went into Parks's
room and saw them firinga front B bt macks.

Q. You saw the firing from C Company barracks in yomr room
before you went in Judge 1ark-s room .- A. I saw one or' two shots.

Q. 'hen volt went i1to Judge P'arks's rootti and saw tile firing
from B Contipany barracks?-A. Yes, sir.
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Q. How long after this firing from C Company barracks did you
hear the firing from 1 Conmpanii barracks-iniinedintely after you
went in the room?-A. Ininediaely; they were shooting before I
got inl there.

Q. How do you know that?-A. Judge Parks called i,, to the
wilidow and sh'OwCAed il,

Q. lie showed you them firing?-A. Yes. sir; he showed me be
fore lie calh.d me'in tl(here front iv roolm.

Q. lie showed you before lie called you from your rooni?-A. I
said he called tme in and showed mie.

Q. I say did lie show you before he called you inl from your
ro100i10-A. No. sir.

Q. Then how do virloiknow th.re was any firing from those bar-
ra'ks before you went in there vf.. Becaiite lie saw them.

Q. Ilow did you know ?-A. ie had seen tie shooting and called
al1e to slow it to nw.

Q. )o ve| iiiidertlatd No111 tetilinonl? You state in answer to
a r|nestion tiat N'on knew tCiere was irin , from B Company barracks
before youi left your room.-A. I know'it because Judge Parks told
lIe SO.

Q. That is file only way you knew it ?-A. That is the only way
I knew it until I went 3111d ,aw for iv.self.

Q. You stated that you later ran downstairs and heard a roll being
called. Now. wheti was this roll bnIing called ?-.k. I heard tile roll
being alliedd before I went down.tairs: then it was being called when
1 got downstairs.

Q. W 1helre were you when it was being called?-A. Ill Judge
Parks' room.

Q. Wihen was lhat. roll being called with respect to flie firing from
11 Coainy l, vbarrllkS?-;k. It was after.

Q. Io% lowhg nfter?-A. )ou1t fifleell lrinlites.
Q. Then it was about fi (teen minutes after the bugle call?-A.

AIbout fifteen or twenty ninute.4
Q. About fifteen or tweity minutes after the bugle call you heard

that roll being called ?-,. Yes. sir.
Q. Yo'ol .lated that yo' call identify those rifles that you saw those

two lnei armed with that were firing into the Cowen house?-A. I can
identtifv their size and their length h. but their general innke-up I
coildnt, because I a1 iot familiar With any kind of rifle. made on
that order. All I know iibout tihe rifles is thev were not very long;
the wood piees cate near to the end: they h'ad knobs on them, and
thmy had tile shoillder st ra ps.

0. What. (o viou neal hV sliolder strap.?-A. The straps that
iil',4 fastend otol the glns to 'carry theln by.

Q. What kind of a strap was'it?-A. A web strap-either web or
leather'. I)11L which onle I (lout know.

Q. Yon said you .saw at knob on thec guns?--A. Yes. sir.
Q. W'hat. side of tle gun is that on ?l-A. Tint knob is (on the top

a1( bends down to the side.
Q. ()n the tol)?-A. ()n the toqp or (on the side. either one.
Q. Which side-the side nearest to ou ?-:. "'le side to the left.

'i'he knob was on tlo) when I s:lw it.
Q. You only saw it wlien it was on top?-A. Yes, sir..

S . iDov.' 1102. 01.ill I1"2 .. }
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Q. I think y'ou said you recognized this knob from tie light that
flashed from tie gilis as they were being fiired?-A. Yes, sir.

Q. And then the knob was on top oft the gun ?-A. The mnen wtu'e
shoothig Ihem.

Q. Ten'in ye. g recognized one knob as the other man was firing, is
that trutv?-A. Yes. si r.

Q. When did you recognize the knob on the second riflo,?-A. I
didn't recognize that.

Q. You only saw one knob.?-A. I could see in the dlark the ouitliine
of it- -tl- builk Iof it. It wa-n't a vert dark iighl; I could see plainly
wlt kinId of gilns fliy were losing.

Q. Wlt enabled v;n to see what kind of guns they were ising-
was it the natural ]lght of (ile iight or the flusies tat came from
the gulls ?-A. T1'he tlahes f(romntimi guns, how I recognized the gin5.

Q. I low did yen recognize the gmn, ?-A. By the lught.
Q. What light ?-A. By the light of the men's guns.
Q. N4-ow, you say you recognized one man's gun while the other

man was firing ?-A. Yes, sir.
Q. How did you recognize the second imn's?-A. 1 didn't recog-

nize it; I could rmeognize the bulk of the gun as being like the othermian's 11 n.
Q. lt' was there about this second man's gin tht prevented it

from bei. any one of ten different gins, as far as voil kue that
ni ht?-A. It might have been any kind of a gun on t'lht ordvr, that
I kinow; I don't klow what kind It was, but I know it was made on
the style of the new Springfield or the Krig; I know it was made that
wa

sa.' From the fact that you saw its bulk and from the fact thit yoi
saw wood running partly or nearly out to (lie end of the barrel,
and from the fact (hat the flash Jighted up tle other so yoou could se
a knob on top of this second gun from the time a flash occurred
from the first; is that corret?-A. Yes, sir; I could tell that the
guns were different in the nigh(; I could tell they were different from
Winchesters or any other kinld of gun except an army gun or high-
velocity sporting gun.

Q. You were able to do this all by that flash ?-A. Not altogeller
by the flash; but the flash helped out.

Q. What else helped out ?-A. The lightness of the night.
Q. The light of the star.?-A. Yes, sir.
Q. Is that true-the light of the stars?-A. The light of the night,

whether it. wan stars or not.
Q. What other light was there that night except stars?-A. It was

starlight, but it wasn't very dark.
Q. What other light was there that night, except the stars?-A.

There was no other light. except. the light from the rifle.-.
Q. You testified to-day that you thought you recognized one of the

negroes that you claimed was doing some shooting later when he
appeared in Captain Lyon's comply) a . Yes. sir.

Q. Then you were able to recognized him b his color.--.\, By his
color an(l by his form. i h

Q. And you say his color was black?-A. Yes. si.
Q. That was a a(istingui~hiug mark with re;peet to the other men

in that company, was it-A. No sir.



AFFRAY AT BROWNSVILLE9 TEXAS.

Q. And his form was?-A. His form was very erect; well built,
bit not leavy.

Q. And that servedd to distinguish him from the other men of that
company?-A. Y(!s, sir; somewhat.

Q. You testified also that he made use of certain language; when
voii te.4ilied befc re, did you state that that man had used that same
):mgtinge?-A. Yes, sir.

Q. Your recorded testimony does not bear out that answer.
The judge-advocate:
I would like to hiave it read to the court.

Q. It differs in this particular: You said " damn " before: to-day
you said " God damnn." -In other words, today you think that this
man made iise of a little stronger language than yout thought lie made
use of on )ecember 27?-.A. lie used tile language as I gave it to-day.
Thliat language there, if it is that way, I wasn't asked to give it like I
heard it.

Q. What were you asked to do?-A. I was asked to tell it m.y-elf L
to describe how he said it and what he said in the words lie said.

Q. Then because you were asked to describe it your way you be.
lived it was necessary for you not to use the words that he actually
did uis,?-A. Any words in'an oath wotild convey the idea.

Q. Is not your memory of this entire tlihig. smonger to-day than it
was on tie 2"Tth day of December last?-A. No, sir.

Q. is it as strong?-A. Yes, sir.
Q. Is it strmiger than it was on the 14th of Aigmilt ?-'A. It is as

stroimg; yes. sir.
Q. I low long ago is it since this niatter occurred ?-A. It is about

Seven mothS. I slippo. e.
Q. I [as your memory been refreshed on any of these particulars

within the'last seven rnonths?-A. I have talked about it some, hut
not very much. I have heard talking about it., and when I see any-
tbing like that I remember it well enough.

Q. I.s y'our memory any silonger just after that event occurred
thaln it is in seven months after?-A. It is owing to the event.

Q. Al important event of that kind?-A. One of that kind; time
don't have much effect on it.

Q. Even on the details?-A. The details; no, sir.
Q. Doesn't affect tile details; a seven months' lapse of time doesn't

affet: the details?-A. Not thoqe special details I paid special note of.
Q. And you did pay special note to those details?-A. All that I

have told you about. "There is lots of them I didn't.

QUESTIONS BY COUNSEL FOR TIlE ACCV' SI'.

Q. Did von tell this to the Citizens' Committee at all ?-A. T testi-
fied before the Citizens' Committee.

Q. The next day?-A. Yes, sir; the next day.
Q. Whereabouts did von testify bt-fore the'Citizens' Committee;

where were tley?-A. In Judge Wells's office.
The court then took a recess until 4 o'clock p. in., at which hour

the imembners of the court, the judge-advocate, the accused, his Coita.sel,
aid the reporler resitmied their seats.
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QUESTIONS BY ASSOCIATE COUNSEL FOR THE ACCUSED.

Q. Mr. Elkins, to illustrate that question as to whether or not your
memory is at present better than it was on the 14th of August, I want
to read your testimony before lhe Citizens' Cominittee.-A. I read
over that evidence myself, aid there is some things that were not put
down correctly. i'l;e stenographer was not good, and, besides, in
that Citizens' 'Committee I only gave a very short, story of it.

Q. " You know the object. of this meeting; you knew that this
outrage was comiutted by negro soldiers; we want any information
that will lead to a descrii)tion of whoever did it?-A. About fifteen
minutes before the shooting come tip I went up to my room in the
Leahy Hotel, second story back. Wihen this shooting commenced I
got up and sat in tie window ; they catte ip thwl street, 2 of them
scented to be in the lead. 'There were 5 o' 0:. I could swear they
were negro soldiers. hley empticd their guins into Mr. Cowen s
house, aid then split up, and part of then went up Elizabeth street,
one of them got into a mudhole an( hollered for the others to go
around the other way. They wore khaki pants, regulation blue shirts
and belts. The 2 in advance were small black "negroes. none of them
over 5 feet 6. I might recognize the face of the one that got in the
mudhole and I think I could recognize it, but inaybe I cul not p ick
hini out. They didn't turn back when the bugle' call sounded; they
went on, and iii a little while they cate back. I saw them shoot into
Mr. Cowen's house once. and I think they shot into it three times.
They got back to tie barracks before the roll call and I think before
the squad went out in town. When the squad went back I was
standing with Mrs. Lealhv at the front gate. and (lie squad passed
within a few feet of us. One little black negro whom I took to be
the sane one that got in the nudhole when they were shooting into
Mr. Cowen's house said 'We will kill the rest of the
to-morrow.' I heard the policemen shoot up town; could tell it
because the shots were dull."

QUESTIONS BY THlE COURT.

Q. As to this man in the company that made the profane remark
and whom you thought was a leader in the shooting, did he have
men to the "ri'ht amI left of hin when in ranks, or was he a little
to one side of' the main body of the company ?-A. He was in the
middle but the nen were not in line. 'They were mixed ip more
like a mob tian they were soldiers. They came down the street just
in front of the hotel and a little up the street from the entrance into
the yard of the hotel. The tree is right off the sidewalk, and the
soldiers catte down that way out in the street. The soldiers in tlte
lead went around the tree, and those in the back part started to
get on the sidewalk and not go around the tree, but, when the mien
in the lead went around tie tree and these others starting to go
around oit the sidewalk, kind of threw them apart. Then these
others went around the tree like the first did, but when they got
around there tiev got tip on the sidewalk, but the front part of the
company didn't. Part of them got, on the sidewalk-not all of
them--one or two men went around in a row, and they were kind of
mixed up and were not in line at all.
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Q. When you then saw him at short distance, did yOU then notice
finy distinguishing feature or :ark of any kind whereby he may
now be identific. -A. I did not.

Q. Could you mark his position in the compai! , with reference to
any other man who may be distinguished ?-A. No, sir.

(The witness was then excused.)

L:ox.%ID.A SAxcivenz, a witness for the prosecution, was duly sworn
through an interpreter, and testified as follows:

DIREC' EXAM 11NATION.

QU'ESTIONS BYV MEI J UI)GEAIVo(ATF.

Q. Please give your name.-A. Leonarda Sanchez.
Q. And your residence?-A. Brownsville.
Q. Wlhere were you living on August 13, 1900?-A. The street of

Martin Gonzales; I don't know the name of the street.
Q. Were you living in the neighborhood of Fort Brown ?-A.

Yes, sir.
Q. Did you hear anything unusual happen upon the night of Au-

gust 13, 1906?-A. Si, senior.
The court:
Ask lier if she ti ler.ialnas ii'igilsli.

(The interpreter asked the witness if Ohe understood English and
sie answered.)

A. No, sir.
(The question was related by the interpreterr)
A. She said she Ieard something the negro said in the house of

the negro woman she lived with.
Q. Ask her if anything out of the ordinary occurred on the night

of August 13.-A. She said she only heard a negro imian tell a negro
woman in her house not to have any fear that night, there was going
to be some shots in the town.

Q. Who was this negro that made this remark?-A. A negro that
worked at the house of Lieutenant Grier.

Q. Was lie a soldier?--A. Yes, sir.
Q. What time a day was this?-A. About 4 o'clock in the evening.
Q. Later on (during tile night, did you hear anything unusual ?
(The reporter here read the foregoing testimony of this witmess

at request of counsel for the accused.)
A. ,,he says when the shots were ffied she and the negro went

inside the quarters-inside the barracks.
Q. )o you mean actually inside the barracks or inside the reserva-

tion ?-A. I went inside the barracks-the house of a negro woman
who lived in there.

Q. Why did you go inside tile barracks when you heard these
shots?-A. Because she worked with the negro woman, and went
with ier.

Q. What company did this soldier belong to, if yoii know?-A.
To the company ol this side (she points). I don't know what com-
pany it is.

Q. As you go into the reservation from the back gate, is this comi-
pany on tihe right or the left of the walk?--A. The left, hand.

479Fso. 21, 1007.]

4 .



480 AFFRAY AT BROWNSVJIJLE TEXAS. [FE.21,9of.

Q. Comiting from the river, is this the first, second, or third bar-
racks?-,\. Not the first on the edge of the river, but the second.

Q. What was the amine of this soldier?-A. I don't know his name.
Q. Have you ever worked for any oflicer?-A. No, sir.

CROSS-'XAM. INAvION.

QUESTIONS BY COUNSEL FAM T lE ACCUSED.

Q. Ask her how she makes a living.-A. Washing.
Q. For whom?-,A. For the soldiers.
Q. How does she gain a living now?-A. I am washing clothes

for the soldiers here.
Q. When did she leave Brownsville?-A. Beeni here four months.
Q. Is she married ?-A. No, sir.
Q. Ever been married ?-A. No, sir.
Q. What is the name of this woman that was with you thatni lht? -A. Miss Johnson.
V Is she married -- A. Yes, sir.
Q. Who is her husband ?-A. A soldier of color.
Q. What is his namne?-A. I dOnit kow his ime.
Q. Where was he that night?-A. lie wa-sn't in Brownsville; he

was in Austin.
Q. What was he doing in Austin?-A. Site says she dout know,

because the woman said her husband had stavyed iii Austin.
Q. Where did the" two actually go when thyic went, into the gar-

rison that night?.-A. I .,topped in the house ot a negro woman for
a little wlile.

Q. IHow long did they stay there?--A. Ialaf an hour.
Q. 'T'hen where did tie' go;-A. '1To the hmse of the guard.
Q. Where did they go itrom there?-A. To the ho~ipital.
Q. WILen she said she went to the calaboo-c, did site mean in the

post or m the towit?-A. In the post.
The court:
Ask her If she ilealls the post glar'diouse.

A. Yes, sir.
Q. Ask her if the guard was there in this same house that she calls

the calaboose.-i. Yes, sir.
Q. Did site talk to any members of the guard ?-A. She had noth-

ing to say to the men that were there. The other woman talked to
them.

Q. What did she say?-A. Said she wanted to wait there in the
guardhouse.

Q. hy ?-A. Because site was afraid to wait in the town.
Q. liad either of them becni driikiig?-A. The negro had been

drinking'.
Q. Vies she drunk or sober?-A. She says she doesn't know

whether she was drunk.
Q. Was she filly dressed ?-A. Yes, sir.
Q. And both women were fully dressed?-A. Yes, sir.
Q. Ask her to describe this ,nan that she said come to her house

from Lieutenant Grier's.-A. I don't know what class of man lie
was; a thin man.
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Q. Was this man working for Lieutenant Grier?-A. Yes, sir.
Q. How does she know it was 4 o'clock ?-A. Because she had her

clock.
Q. What was she doing when he told her this?-A. She was doing

her work in the house-ironing.
Q. Where was the other woman?-A. She was washing.
Q. Where was she?-A. In my house.
Q. Tell her to tell us what that woman's name was again.-A. Miss

Johnson.
Q. Well. could she identify this soldier that conie in and told her

this?--A. She said she knew she would know him.
Q. She knows that ie was working for Lieutenant Grier?-A.

Yes, sir.
Q. Was he talking to this ether woman in English?-A. Yes, sir.
Q. And you hard what lie said?-A. Yes, sir.
Q. Then, tell us what lie said in English, just as he said it.-A. She

says she can't say it because slte can't talk English. She understands
Eliglish, but can't talk it. She says you can't make me talk English
because I can't talk it.

(The remainder of the examination was conducted by counsel for
the accused asking the witness in EInalish the questions and the inter-
prcter translating the answers from Spanish.)

Q. Did you tell this to anvlody?-,A. No, sir.
Q. Did you tell it to anybody at the time?-A. No, sir.
Q. Where is your hous?-A. Where she lives lime or in Browns-

Ville?
Q. Where did you live in Brownsville?-A. On the street of

Martin Gonzales.
Q. Is that close to the garrison?-A. I don't know what the name

of the street is.
Q. Is your house close to the garrison of Fort Brown ?-A. I don't

know what street it is on.
Q. How long had you lived there?-A. Four months.
Q. Was your house close to where the enlisted men lived in the gar-

rison ?-A. I don't know what street it is.
Q. How many streets was your house from the Rio Grande

River?-A. Six blocks.
Q. low far was it from the barracks--the last barracks from the

river-A. I don't know how far it is.
The judge-advocate:
I would like to have these questions translated. I don't think slei Is under-

standing more tMan half the cui.i.el saild.
Counsel for the accused:
That Is what we are trying to find out, if she oomhl understand what lie said

that night.

Q. Were you living anywhere near Fifteenth street?-A. She
wants you to talk in Spanish; you have an interpreter to translate it.

A member:
I would like to know whether she has undt-rstood the last few questions by

the counsel.
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(The interpreter asks witness if she has understood the last few
questions and she answered:)

A. No.
Another member:
Understandhig the trend of these questions, that they are for the purpose of

ascertaining whether or not the witness could understand words she had claimed
to have heard In English, It Is suggested that In order to save time and If there is
no objection you could state In EInglish what you assume she may have heard
and see if she understands It and ask the question.

Counsel for the accused:
Upon reflection, I think I shall have to decline to do that. My object In

asking these questions this way, and If the court please, you will notice I was
very particular In my articulation-and I want to say here that I am especially
gifted In artlculailoi,, and I know this because a great many stenographers
have so told me-and my sole purpose In asking these questions was simply to
let the court ascertain whether or not this woman did hear what she claims to
have heard In English. Now, If you will recall, once or twice she was asked
If she could speak Enaglish and she said no, but she could understand It. And she
subsequently stated In conversation with the Interpreter, "I will not speak In
English, although I understand It." Now, I don't understand all the Spanish
that was spoken, but I do understand some, lid there Is absolutely uo question
in my mind that she said that more than once: anid If the woman heard that or
heard It at the time she said, and she Is certainly very accurate In her state-
ment as to time, and she had a watch, then I certainly have the right to test
her In that way and I don't think It would be quite fair to repeat what she said.

A member:
I would like to have the stenogiapher read the last four or five questions of

the counsel and the replies thereto.

(The reporter read as requested.)
The judge-advocate:
I wish to state to the court that this witness believes she Is being ridiculed

and her feelings are hurt, and she says she didn't come here to be made the
laughing stock of by anyone.

The presiding officer:
If there Is no objection, the interpreter can exl)lnln to her In Spanish that

these questions are simply to find out how much English she understands.

(The sanie being explained to the witness by the interpreter,)
(The examination continues by counsel asking questions in English

and the answers being interpreted.)
Q. How long did you remain at the guardhouse that night?-A.

Half an hour.
Q. Who did you talk with?-A. To a negro man that was there

from the house of the guard.
Q. How long did 'oi talk to himn?-A. I didn't talk with him;

the negro woman talked to him.
Q. What were they talking about all this timel-A. Said she

wanted to remain there because she was afraid.
Q. Whereabouts on the guardhouse was this-on the front porch,

or where ?-A. In front.
Q. Did you go inside of the guardhouse or speak to any other men

or see any other men besides tflat one ?-A. Only she and the negro
woman went inside.

Q. How long did you remain inside the gilardhonse and what did
you do there?--A. I went out and went to the hospital.
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Q. What part of the hospital did you go to, and who did you talk
to?-A. With a negro woman.

Q. What part of-the hospital did you go to, and who did you talk
to at the hospital ?-A. We went in front of the hospital, and the
negro woman talked to a negro.

Q. Did she talk to any white znen at the hospital at that time?-A.
No, sir.

Q. Were there any white men on the porch of the hospital when
you got there?-A. No, sir.

Q. How many negroes were on the porch of the hospital, and what
porch was it?-A. Only the negro guard were there.

Q. Only the negro guard ?-A. No, sir.
Q. How many negro guards were there in front of the hospital ?-

A. I only saw one.
Q. Were there any men on the front porch of the hospital while

you were there?-A. No, sir.
Q. Does this porch run sill around the house or only in front of

the hospital ?-A. In front of the hospital.
Q. Did not this col',red woman at any time during your stay at

the hospital talk with enlisted men bes ides the guard ?-A. The negro
woman wanted to go and talk to a cook that was in the kitchen, but
they wouldn't let her go.

Q. Who wouldn't let her go and talk to the cook in the kitchen ?-
A. The guard at the hospital.

Q. What has become of this colored woman that went with you to
the hospital?-A. She wanted to go and see that negro.

Q. Where is this colored woman that went with you to the hospital
that night-where has she gone to ?-A.. After she come back from
the hospital?

Q. What I want to know is whether you know where that woman
is now that went with you to the hospital that night ?-A. The negro
went to another house." From the hospital the sergeant of the guard
took her to the house of another negro.

Q. Where was this other house that he took this woman to-the
guard ?-A. Inside the barracks.

Q. What side of the barracks?-A. The last house; of the washer-
woman.

Q. Do you know where this woman is living now-the one that was
with you that night at the hospital?--A. What?

Q. *Do you know where this woman is living now-the one that
was with you at the hospital that rqight?-A. She lives in the same
hoise that she lived in.

Q. Where does she live now?-A. She said she was going to Fort
Ring (Reno), there where the colored troops were.

Q. Do you know if this woman is up there now?--A. She doesn't
know; she said she was going tip there; she worked with Lieutenant
Grier.

Q. How long since you haie seen this colored woman?--A. She
said two or three nights after the shooting she went to her house and
after that went totlie barracks.

Q. How long had this woman lived in your house in Browns-
ville?-A. Two weeks.

Q. How many roomis were in your house?-A. She only lived in
the house one day, because she went to the quarters every day.
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Q. How long had she been living in your house?-A. Two weeks.
Q. How many rooms were in your house?-A. One room.
Q. No more than one?-A. No.
Q. You both lived in the same room ?-A. She lived in the other

room; there were two rooms.
Q. Were there more than two rooms in your house?-A. No.
Q. You just said there was one room: now you state there were two.

Which is right?-A. She lives in one room and I live in the other; she
didn't live with her.

The court then, at 5.05 p. mi., adjourned to meet at 10 o'clock a. m.
Friday, February 22, 1907. CIKAS. E. HAY, Jr.,

Captain and Judge-,1 deoeate, Judge-Advocate.

HEADQUARTERS DEPARTMENT OF TEXAS,
8an Antonio, Tex., February 2, 1907.

The court. met, pursuant to adjournnent, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocate.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of February 21 was dispensed with.
The judge-advocite then announced to the court that the witness

on the stand yesterday afternoon had not, yet arrived, and if there
was no objection he would proceed with another witness in order to
save time.

Counsel for accused replied that he had no objection to this method,
but that he did wish to cross-examine witness of yesterday'when she
should arrive.

Second Lieut. GEOR6E C. LAWRASON, Twenty-fifth Infantry, a wit-

ness for the prosecution, was duly sworn, and testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDG-ADVOCAT

Q. Please give your name, rank, and present station.-A. George
C. Lawrason; second lieutenant., Twenty-fifth Infantry; present
station, Fort Sam Houston, Tex.

Q. Is Fort Sam Houston your permanent station?-A. No, sir;
Fort Reno, Okla.

Q. Do you know the accused? If so, state who he is.-A. Yes;
Major Penrose, Twenty-fifth Infantry.

Q. Where were you stationed on August 13 and 14 ?-A. At Fort
Brown, Tex.

Q. Who was in command of Fort Brown at that time?-A. Major
Penrose.

Q. What was your status on August 13, 19061-A. I was com-
manding Company B, Twenty-fifth Infantry.

Q. What barracks did Company B occupy 1-A. The -ecomnd set
from the river.
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Q. What companies occupied the other barracksl-A. Company
D occupied the set next the river and Company C the third set from
the river. The fourth set was vacant.

Q. What quarters did you occupy ?-A. I do not remember the
number of the quarters. It was in the second set of officers' quarters
from the river.

Q. Will you point out on the map the quarters you occupied and
give its number as there given?-A. In this set. Ao. 10 (indicating
on map).

Q. Who lived in the set next door toward the river--A. Capt.
Edgar A. Macklin lived in No. 11.

Q. Did anything unusual occur on the night of August 13, 10?-
A. Yes, sir. It was on that night that the trouble took place in which
enlisted men of the Twenty-fifth Infantry were accused of shooting
up the town of Brownsville.

Q. About what time did this occur?-A. Shortly after 12 mid-
night. I am not sure of the exact time.

Q. Will you de.scribe what you first heard ?-A. I first heard a
bunch of shots, followed by, I suppose, about 5 or 6; followed by
another volley of 5 or 0 shots and some scattering shots.

Q. Where did this first shooting appear to be from-from the
sound ?-A. I could not tell. The general direction was toward the
town of Brownsville.

Q. Describe the sounds of these shots, to the best of your ability.-
A. They sounded like rifles.

Q. How long did the first shooting last?-A. I don't understand
what you mean by the firsb shooting.

Q. I think you said you heard a-bunch of shots first; how long did
that continue?-A. Probably three seconds.

Q. Were you asleep or awake at this moment?-A. I was just
waking up, sir.

Q. The sound of these shots aroused you ?-A. These or previous
shots.

Q. What were your first movements after being aroused ?-A. My
first movement was to get out of bed and dress myself hurriedly.

Q. What did you then do?-A. I then seized my pistol and hat
and repaired to my company parade ground.

Q. Describe the conditions existing at the barracks when you first
arrived there?-A. I found the company in great confusion. It was
being formed on the company parade by one of the junior noncom-
missioned officers.

Q. Had the men all come from the barracks at that time?-A. No,
sir; they were still corning from the barracks when I got there.

Q. Did you receive any orders from the commanding officer about
this time ?-A. I was ordered by Major Penrose to form my com-
pany and then post it along the wall between the-post and Browns-
v'ille.

Q. Was Major Penrose upon the scene when you arrived at your
company ?-A. He was not at that moment on my company parade
ground. but he was in the neighborhood.

Q. Yoou saw him, did you ?-A. Yes, sir.
Q. Did you hear any bugle calls about this time?-A. I heard call

to arms as I was, I think, coming out of my quarters. It was re-
peated before I reached the company parade.
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Q. Was there an asserroly sounded ?-A. I do not recollect hear-
ing assembly sound, sir.

Q. After your company had been formed in front of B Company
barracks was the roll called ?-A. Yes, sir.

Q. Who called it?-A. The first sergeant called it.
Q. How long after the first call to arms was it before the roll was

called ?-A. I should say that it was within five minutes at any rate;
probably about three minutes.

Q. W hat report was made to you as the result of this roll call?-
A. That three privates were absent.

Q. Were these men on pass?--A. No, sir; they were not.
Q. Absent without authority?-A. From such formation, yes.

Everybody is supposed to be there.
Q. Did you personally make any check of the men yourself ?-A.

None; other than listening for each mania's name as it was called by
the first sergeant, for his answer. Listening for his answer.

Q. Did you or anyone present in 1 C tipany have a light at the
time the roll was called ?-A. Yes- sir; Te first sergeant had a
lantern.

Q. Did this lantern give sufficient light so you could see each man
who answered?-A. I could see those in the front rank, directly in
front of the first sergeant.

Q. Could or could not mien answer to names other than their own
without your detecting it?-A. I think not. I was familiar with
the-I had heard the roll calls in this company for a good while and
was familiar with each ntin's voice.

Q. I[ow many men were there in the conipany at this tieue?-A.
I would like to know if you mean the men present, or counting the
men on guard?

Q. I mean the enlisted strength of your company at this time.-A.
About 156 or 7; I do not recollect the exact number.

Q. How long had you been in conmumand of this company?-A.
Since about .July 1. 1900.

Q. So withil six weeks you had learned to know the voice of
every 1man, had you?-A. I" had been in command of this company
off and on probably for a year, but I relieved Captain Shattuck as
commanding officer of it alHmt the 1st of July, 11100.

Q. I)escribe a little more fully where this roll was called; that is,
with respect to the barracks and with respect to the officers' quar-
ters.-A. It was called on the company parade ground in front of
the company barracks and about 40 feet from theni.

Q. On the side of the barracks toward the officers* quarters?-A.
Toward the officers' quarters.

Q. Did the men of the company fall in promptly, or did they
straggle in ?-A. They straggled in; there was a good deal of con-
fusion.

Q. Tell if you remember how long it was after you arrived in
front of your company before the last man had taken his place in
ranks.-A. I can only guezs at the time. I suppose about five or
six minutes.

Q. And how long Nv-s this after the first call to orms?-A. I
suppose about eight minutes.

Q. And approximately about how long after the first shots you
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heard ?-A. In the neighborhood of eight or nine minutes I should
say, sir.

Q. Were you completely undressed when you heard the first alarm;
that is, the first shots?-A. Yes, sir.

Q. When, with reference to the first shots, did call to arms go?-
A. You mean the first shots I heard, sir?

Q. 'The first shots you heard.-A. Probably about a minute and
a half after.

Q. Do you happen to know by whose order the call to arms was
sounded?-A. No, sir; I do not.

Q. How much clothing did you put on and how long did it take
you?-A. I put on my trousers, blouse, shoes, without lacing them,
a hat, and that was all.

Q. Did you hear any firing after you reached your company?-A.
I recollect hearing shots while I- was crossing the parade ground
from my quarters to the company parade. I can not say positively
whether I heard shots or not whie I was forming my company.

Q. Do you recollect hearing any firing after the r;ll was called?-
A. No. sir; I think not.

Q. What was the nature of this firing you heard as you were cross-
ing the parade; the same character of firing you had previously
heard, and which you described as rifle shots?--A. Yes, sir; it struck
me as about the same.

Q. Any different from the earlier firing?-A. I could detect no
difference, sir.

Q. Did you hear the sound of any bullets going over the post at
the time you crossed the parade or later?-A.. No, sir.

Q. What was the purpose of this roll call which you described ?-
A. To see if all men of the company were present.

Q. Was it simply the ordinary roll call which is called at any for-
mation, or was it called for some special purpose?-A. It was simply
called to see that all men of the company were present; I don't know
for what purpose.

Q. Was there considerable excitement manifest in the company at
the time you arrived ?-A. Yes, sir.

Q. Did you hear any spoken words as the men were falling in?-
A. There was some conversation about getting ammunition. Most
of the men had come down without their guard cartridges, which are
kept in their McKeever cartridge boxes, and those men without am-
munition were trying to borrow from those that had it. This caused
some talk. I can remember no other conversation.

Q. Were the arms of the men inspected at this time?-A. No, sir.
Q. When were they inspected, if at all?-A. They were inspected

the next morning.
Q. Where were they inspected?-A. On the company parade.
Q..Who did the inspecting?-A. I inspected tiem myself, and

later Major Penrose and, I think, Captain Lyon.
Q. About what hour of the morning was this inspecting done?-

A. As near as I can recollect, I think it was some time after 6;
probably half past 6.

Q. Did you do this inspection of your own volition or were you
given an order?-A. I was ordered b Major Penrose.

Q. At what time?-A. The night before; to make an inspection as
soon as it was light enough to see in the morning.
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Q. About what hour is daybreak in Brownsville at that season of
the year, if you have any idea?-A. I remember at the march for
reveille, about 0.15, it was not yet light enough to make a complete
inspection of the pieces. IF should say half past 6 was about the time
this inspection was made.

Q. About what time did Major Penrose give you this order the
night before, if you remember?-A. I think it was somewhere about
2 o'clock, sir. I am not sure of the hour.

Q. How long does it take to clean a rifle after it has been fired?-
A. You refer to the bore only?

Q. I refer to the bore only; a rifle otherwise clean.-A. I should
say about from five to ten minutes.

Q. Have you ever been an enlisted man?-A. No, sir.
Q. Are you a West Point graduate?-A. Yes, sir.
Q. Did you ever fire a rifle as a cadet?-A. Yes, sir.
Q. Did you find it necessary at that time to spend five or ten min.

utes upon the bore of your rile, after having fired it, in order to re-
move the traces of burned powder?-A. Yes, sir; tMat's what I
based my answer on, as near as I could recollect.

Q. Were any special instructions given you as company com-
mander, by Major Penrose on thie afternoon o? August 131-A. I
was ordered to have my company notified that ill patises would ter-
minate that evening after retreat, and ithat no man would be allowed
in town on any pretext whatever that night.

Q. Were you told how you were going to communicate this in-
formation to men already on pass?-A. I think that I was told
that if any men of the company were already in town, to send out
and have them notified to return to the post.

Q. But ymu are not positive of tis?-A. No, sir; I am not. I
do not recollect the exact words of the order at this time. The im-
pression I got was that till men in town were to be brought in imme-
dintely. and none allowed to go out.

Q. Were you directed to eause your noncommissioned officers to
make any additional inspections of the company after taps?-A.
No, sir.

Q. Were you told to have any roll calls of any nature to ascertain
when all of the men had come back to the post?-A. I was told to
see that 'this order was carried out.

Q. Do you know whether or not it was carried out?-A. Yes, sir;
I am sure that it was carried out. My first sergeant reported to me
after retreat that he had published the order to the company at re-
treat, pnd that all the men of the company were in barracks.

Q. How do you account for the absence of these three men when
the roll was called about midnightO?-A. Two of these men had per-
mission to sleep at the quartermaster corral, and the third was drunk,
asleep on his bunk in quarters and could not be gotten up.

Q. Did you see him there?-A. I did not see him there, but the
noncommissioned officer whom I.sent to verify his presence reported
this fact to me.

Q. When did you next see this drunken soldier?-A. About an
hour and a half after this, when I was superintending the locking
of the pieces in their racks, the company h,,'ing been ordered back
to their barracks, I saw him in his bunk and tried to stir him up.
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Q. How many men were on pass on August 13, 190G--A. I do
not recollect, sir.

Q. Were passes required at Fort Brvwn before enlisted men could
leave the reservation?-A. Passes were required to be absent from any
formation or to remain in town at night.

Q. At any other time the men could pass freely in and out?-A.
During the daytime; yes, sir.

Q. What method, if aiiy, was adopted to ascertain whether men
paICiisng out at night had passes? In other words. who saw the pass
before they passed out of the reservation?-A. You mean men that
had passes?

Q. Yes.-A. It is my recollection that they left their passes with
the noncommissioned oflic~r in charge of quarters.

Q. So if a man had no pass and didn't present himself to the non-
commissioned officer in charge of quarters, might he not just as well
go downtown as the man who had the pass?-A. Yes, sir; provided
lie got back in time for the next check or formation.

Q. And after the next check, could he not then return to town?-
A. Yes, sir.

Q. How many guns were there in the company at this time in
excess of the number of men?-A. About 13 or 14, sir.

Q. About the time the company was assembled, about midnight,
was any inspection made to see whether or not these 13 or 14 guns
were in place?-A. No, sir.

Q. Was any order given in your company to have extra check roll
calls made after taps on the night of Auguist 13--A. I recollect no
such order, sir.

Q. If any such order had been given, it would have been given
through you, would it not?-A. Through me or the officer of tlh, day,
sir.

Q. Would the officer of the day have authority to give orders to
your first sergeant of that nature?--A. The officer of the day can
take check at any time he pleases and turn out the noncommissioned
officer in charge of quarters for that purpose.

Q. Do you know whether or not he so did upon this night?-A.
No, sir; I do not know.

Q. How many rounds of ammunition were in the possession of each
man on the afternoon of August 13--A. I believe each man had 10
rounds of ammunition for guard purposes.

Q. What was the character of this ammunition ?-A. I think it
was the regular jacketed bullet--I mean the regular-yes; rifle am-
munition, for the model 1903 Springfield rifle.

Q. With jacketed bullet?-A. Jacketed bullet.
Q. If each man was supposed to have 10 rounds of ammunition,

how do you account for the fact that certain men turned out to this
roll call without any?-A. The men were tinder great excitement;
there was no light in quarters, with the exception of a small candle,
I believe. Most of the men believed they were bein fired upon;
some of them believed it was fire call, and they got d-own about as
quick as they could, most of them with very little clothing on. I
tlink it quite possible, in the confusion, for them to overlook their
boxes. Quite natural, I mean, instead of possible.
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Q. Some of the men, however, fell in full dressed, did they ?-A.
Some of them, as I recollect it, had on blouses and trousers. I recol-
lect none having leggings on.

Q. Do you remember whether or not any of the men showed signs
of recent exertion; that is to say, panting, or anything of that
kind ?-A. No, sir; I recollect no such signs.

Q. What efforts were made by you or anyone else to your knowl-
edge, after the shooting, to detect the guilty parties?-A. The next
morning pieces were inspected by order of Major Penrose, and I was
ordered to carefully question each man by himself and take down his
statement in regard to this affair and find out, if possible, anything
he knew about it.

Q. Were these statements sworn ?-A. No, sir.
Q. They were not, then, in the form of an affidavit?-A. No, sir;

they were not in the form of an affidavit, though I cautioned them-
that is, each man-that he might have to swear to this later-that is,
it might be pitt in the form of an affidavit.

Q. Did you make any effort subsequent to these statements, as made
by the enlisted men. to discover whether or not they were true?-A.
You mean did I believe they did not? In what way, sir?

Q. No; I will explain my question. These men made certain
statements to you, and did you investigate any other persons to dis-
cover whether or not the statements of these men, if they perhaps said
they were in garrison, were true f-A. I knew of no other persons toinvestigate.Q. What special efforts, if any, were made to hold the men in gr-
rison after 5 p. m. August 13?-A. I believe the officer of the day
was instructed to send patrols into town-

By the counsel:
Is this to go In as hearsay or are you trying to get what the witness knows

himself? lie Indicates that lie does not know.

Q. Do you know that of your own knowledge?-A. No, sir; I
heard this.

Q. And as far as you know, aside from the order that men F'hould
come back, no other orders Awere given to hold them after they got
back ?-A. No, sir; none that I know of of my own knowledge.

By tlie counsel for accused:
Mny It please the court, and I refer to the record, I think that the witness

has stated that all passes were to he withdrawn and the men held In quarters
that night.

By the judge-advocate:
No such statement was made, way it ple:ise the court.

(By request last three questions and answers on page 1035 [488] of
record were read over.)

(President of the court here asked that witness explain his answer
to last question.)

(Question was repeated to witness.)
A. I did not exactly understand the question.
By counsel for accused:
May It please the court, I object to that form of questioning anyway. It Is

a leading questions, iltemled to furnish the witness with an answer and based
upon a supposition in the winds of the prosecution, which does not exist In the
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record. It Is objectionable on several grounds, bnt In its form particularly, and
I object to It, We ask for a ruling of the court and that the judge-advocate
be Instructed to desist from that form of questioning.

By the judge-advocat 6:
I have no objection whatever to changing the form of the question. I am not

trying to take any utifair advantage of counsel.

By the counsel: ,
Counsel can look out for himself.

By the judge-advocafe:
I dare say.

By the counsel:
The court has asked for an explanation of a question to which we object.

We object to the question on n fair ground ; we have stitted our objection and
asked for a ruling of the court. I want to know Is the court going to Insist
on that going on?

By the president of the court to the judge-advocate:
Do you withdraw your question?

By the judge-advocate:
I will withdraw the form of It, but If they object and want a ruling of the

court I have no objection to that.

By the counsel:
All we want. if question is withdrawn, Is that witness be not made to go on

with explamition of the question.

(The judge-advocate then withdrew the question.)
Q. Were you aware of the state of feeling existing toward the

ien of the command on August 13?
To this question counsel for accused objected, as follows:
I object to the question, may it please the court. It has not been establIsld1

In evidence that there Is any state of feeling to furnish the witness with that
Inforaintlon being previously adduced In evidence, and it forms a leadlng
question, to which I object. Furthermore, tis witness is not supposed to know
what is charged agalnsi the accused, and that furnishes him Information thrreof.

By the judge-advocate:
May It please the court, the state of feeling Is a question of fact. Tint

feeling might have been the most kindly in the world, and the witness might
so answer. I do not know what his answer will be. I merely asked If he wns
aware of the feeling toward the nmen of the command by the people of the
town.

By the counsel:
My contention is simply that this Is Intended to furnish the witness with the

Information that there was a state of feeling-

By the judge-advocati:
Of course there was; kindly or otherwise Is a question of fact.

By the counsel:
It must be first established through the testimony of the witness whether or

not there was any feeling at all. There might have been a complete absence
of feeling between the soldiers etud the people at Fort Brown; there has been
nothing established, as far as this .witness goes. that there was any feeling nt
all, and for any question to assume that he hba. testified there was a state of
feeling that question Is objectionable In Its form. I think the judge-advocate
should be Instructed to frame his questions so as to bring out from the witness
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all the knowledge be has on the subject-not to assume he has any knowledge
that has been previously brought out or that the judge.advocate may wish to
bring out from any other witness. He Is continually making use of that form
of questioning, and It Is objectionable.

By the judge-advocate:
I still maintain that the state of feeling, whether pleasant or otherwise, Is a

question of fact, and I simply asked him If he was aware of that fact.

By the counsel:
As I understand, our objection is that this Is a leading form of examination.

He has got an Intelligent witness. and while we don't object to bringing out
all the facts we do object to bringing out tile facts in the iorm In which he Is
attempting to da It, suggesting answers in nny way to the witness, and we ask
especially at this time that Instructions be given on that point, that the Judge.
advocate refrain in any way from the form of a leading question or suggesting
an answer. I don't believe it necessary in regard to this particular witness.

By the judge-advocate:
As the court id well aware, this officer was a company commander of Company

B on the night of August 13, 1900, and, while I do not doubt lie Is telling the
entire truth. at time same time I think under the circumstances it Is allowable
and permissible for me to ask questions which are perhaps a trifle leading-
for that reason alone.

The accused, his counsels, the witness, the reporter, and the judge-
advocate then withdrew and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objection Is
not sustained, and the court declines to give Instructions to tie judge-advocate
as requested by counsel for the defense.

(The question was then repeated, as follows: Were you aware of
the state of feeling existing toward the ien of the command on
August 13?)

A. I am not sure what the state of feeling was. I knew of no
feeling on the part of the soldiers, as a body, against the town people,
or of the town people, as a body, against the soldiers.

Q. Was there a sentinel about B Company barracks on the night
of August 13 ?-A. Yes, sir; B Company barracks was a part of
this sentinel's beat. In other words, he passed the barracks in march-
ing along his post, in front and in the rear.

8. Do.you happen to know who this sentinel was?-A. No, sir; I
do not.

Q. Aside from the order revoking passes and the l)atrol sent
out to bring men back to.the garrison, were any orders given which
would tend to hold the men in the post?

By the counsel:
We again object. The question suggests something this witness has not said

anything about, If I recall it, about patrols. We appeal to the record. Cer-
tainly the evidence of this witness can be brought out without suggesting that.

By the judge-advocate:
I am willing to appeal to the record, and If It is not there I will change the

form. I am perfectly willing to do that.

By the counsel:
I am quite sure that the witness did not say he knew of his own knowledge

anything about patrols being sent out, and we appeal to the record and request
It be read.
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By the judge-advocate:
To save time I will withdraw the question. Is that satisfactory?

By the counsel:
Yes.
Q. In answer to the question, "1 Describe the sound of these shots"

you said they sounded like rifles. Any particular kind of rifle?-k.
No, sir. I know they were not .22 caliber rifles.

Q. What were they-that is, what did you think they were?-A.
I thought they were ordinary high-power rifles.

COOSS-EXAMNATION.

QUESTIONS BY THE ACCUSED.

Q. When did you join, Mr. Lawrason, the service, from the acad-
ezny?--A. I joined my regiment 15th of Septeniber, 1904.

Q. Have you been in action at al ?-A. No, sir.
Q. Are you an expert at all on rifle firing?-A. No, sir; I don't

think I am.
Q. Could you distinguish that night any different sounds from

the ones you described as rifle shots?-A. N o, sir.
Q. Might there have been other shots mixed up with it?-A. Yes,

sir; there might.
Q. You don't think you are expert enough, then, to detect the

difference, even if they had been there-been pistol shots mixed up
with it?--A. No, sir; there might have been pistol shots mixed up
with it.. I failed to detect them.

Q. I-low long had you been at Brownsville, Mr. Lawrason, when
this occurred, on Auglust 13 ?-A. About three weeks, I believe, sir.

Q. Do you remember the exact date when the regiment got there?-
A. It was near the latter part of July, I do not remember the exact
date, sir.

Q. Do you know where all the officers lived there at Fort Brown,
Mr. Lawrason-that is, during your stay there?-A. Yes, sir; I
believe I do. I know where most of them lived.

Q. Will you go to the map there and point out where they lived?
You pointed out your own and Captain Macklin's. There were three
other officers there that night, weren't thero?-A. Yes, sir.

Q. If you know, Nill you point out their houses, call off the num-
bers and the names ?-A. Major Penrose lived in A, I believe, the
commanding officer's quarters.

Q. That's known as the commanding officer's quarters ?-A. Yes,
Sir.

Q. Who lived in No. 1?-A. I believe No. 1 was vacant.
Q. No. 2, who lived in that? Wasn't that vacant, also?-A. I

believe it was; yes, sir.
Q. Who lived in No. 3 ?-A. No. 3 was where Captain Lyon lived,

I think:
Q. And who lived on the other side of Captain Lyon, No. 4, at

the time I mean?-A. I think that was vacant at the time.
Q. And No. 5 ?-A. I think No. 5 was vacant.
Q. Wasn't Lieutenant Grier in No. 5?-A. I believe he lived in

No. 6, I am not sure of that.
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Q. Either 5 or 6 was vacant, and Liputenrnt Grier lived in one or
the other?-A. Yes, sir; I believe he lived in P).

Q. How about 7 and 8?-A. Seven was vacant, I think, and
Lieutenant Thonipson-no; lie had moved out-8 was vacant also at
that time.

Q. You lived in where?-A. No. 10, sir.
Q. Who was in No. 9?-A. No. 9 was vacant..
Q. Where was Captain Macklin, you say ?-A,. In No. 11.
Q. Who lived in No. 13?-A. A quartermaster clerk there.
Q. What is his name; do you know?-A. I can't call his nani just

this minute.
Q. Matlock ?-A. Matlock.
Q. Now. you said this firing commenced about a little after 12;

how did you fix that in your mind-that time?-A. I do not recol-
lect looking at any clock at this time. I probably got this impression
from conversation I heard after-

Q. Aflerwards?-A. Yes, sir.
Q. You are not sure of the time. then ?-A. No. sir.
Q. Now, vou said the first thing you herd was a bunch of shots,

and that this was followed bv five or six, anl bv a volley of five or six,
and then by scattering shot.s. Have you any* distinct impres-sion of
how many, shots were in this bunch. "the first that you thoght-
A. It seemed to me about five or ix; that was about the idea I got.

Q. Have you in your mind now a distinct impression that tflere,
were three bunchltes of five or six shots separate from each other?-
A. No, sir; I have not, a distinct impression of the exact number of
bunches or volleys. I might have heard two or three or perhaps only
one distinct volley.

Q. Can you tcll the court just how these have impressed them-
selves on your mind, commencing with the bunch you say had five
or six; then how long was it after that before you Ieard the next ?-
A. The first shots waked me up; that was a bunch of shots, as I
recollect, or volley.

Q. A volley?-,. By a volley I mean a scattered volley.
Q. And where (lid vonA locate that? What was the impre s sion on

your mind at the1ime, as to the direction of this?-A. In the direc-
tion of town, sir.

Q. Were they close., or did they seem to be pretty well off?--
A. They seei1el to be'pretty well away from inc.

Q. IIHave you got any distinct impression in your mind now as to
about where they were in the town?-A. No, sir; I don't think I
could late them within five or six blocks--the general direction of
towi.

Q. Could you locate any of them within five or six blocks at any
time, any of this firing you have described?-A. I don't believe 'I
could, sir. .

Q. Did you have the distinct impression in your mind at the time
that this was coming from town ?-A. Yes, sir.

Q. What time (lid you get that impression; what stage of the pro.
ceedings, I mean ?-A. Very soon after I woke utp.

Q. Before you came out of the house?-A. Y es, sir; while I was
putting on my clothes.

Q. How long do you think it really took you to put on your .flh,.s
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and get out of the door, from the time you roused yourself up?-
A. Inside of four minutes I believe I was out on the parade ground.

Q. Whereabouts? You mean in front of your company ?-A. In
front of my quarters, on the way to the company.

Q. What kind of a night was it, Mr. Lawrason I How would you
describe it?-A. It was starlight; there was no moon, but I don't
believe the sky was cloudy.

Q. Did you see anybody or meet anybody before you got to the
company?-A. Yes, sir; I met a soldier who had been sent over from
the company to wake me.

Q. Who was this? Do yot remember?-A. I believe it was Pri-
vate Conn, of Company .

Q. Do you know who sent him?-A. I think the senior noncom-
missioned officer present, who was forming the company.

Q. And you don't recall who that was? -A. I believe it was Cor-
por'al Coltrane, of Company B.

Q. Will you go to the plat now and show this court about where
this man Conn met you ?-A. I met him just as I got on the grass-
about there, I think. (Witness indicates on map point in front of his
quarters, just off the cross walk leading from No. 9 to the east end of
D barracks.)

Q. Is that cross walk put in correctly on the plat ?-A. The cross
walk went right straight across from the other end of B Company
barracks, much nearer B Company than D.

Q. Then was it about the same point in front of quarters Nos. 9
and 10, or where did it strike that walk in front of the officers' quar-
ters?-A. My recollection is it was up nearer quarters 8; 47. other
words, went across more like that. (Witness indicates a line just to
the west of No. 8 and B barracks.)

Q. Then you were just off that cross walk on the grass?--A. Yes,
sir.

Q. How close did this man get to you before you recogrized him?-
A. About 2 feet. I almost ran into him.

Q. You mean you almost ran into him before you recognized him
or before you saw him?-A. Yes, sir; in fact, I l;assed him before he
called to me.

Q. Then, in your hurry getting out you almost passed the man
without seeing him? Is that what you mean to say ?-A. Yes, sir.

Q. How far could you have recognized him, know who he was-by
sight, I mean, not by sound of voice ?-A. I don't believe I could have
recognized him over 3 feet.

Q. Are you sure that this man Conn was sent by this noncommis-
sioned officer and not by Major Penrose?-A. No, sir; I am not sure
who he was sent by. ie reported to me that lie had been sent over to
wake me up, and I assumed that the noncommissioned officer in
charge of the company had sent him.

Q. That was all the conversation that passed between you at that
time that you recall now ?-A. Yes, sir; that's all.

Q. How long after this before you got to your conipany quar-
ters?-A. I believe about ten seconds. I ran.

Q. You ran there?-A. Yes, sir.
Q. Was anybody-any officer-in front of your company at that

time?-A. I am not sure that there was any officer in front of the
company. I member Major Penrose being in the vicinity.
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Q. Was the first sergeant calling the roll when you got there ?-A.
No sir.

4. Where did your first sergeant live--A. He lived in a set of
noncommissioned officers' quarters in t!,-i northeast corner of the post.

Q. Is that the set up there northeast, or nearly north of the guard-
house, indicated on the plat ?-A. Yes, sir.

Q. That's the locality in which he lived, was itt-A. Yes, sir.
Q. How long after you got there before the first sergeant got

there -A. Probably about two minutes.
Q. The company was being formed at this time, was itt-A. Yes,

sir.
Q. This call to arms, then, sounded before you got onto the

parade? I understood you to say it was about a minute and a half
from the time you first heard the shots.-A. My recollection is that
call to arms sounded while I was coming downstairs. It was before
I reached the parade ground.

Q. And you remember where this was sounded from, what direc-
tion ?-A. From the direction of the guardhouse.

Q. Was it taken up by any others that you recall I Any other
buglers--A. Yes, sir; I heardit sounded in B Company and I think
C, as I came across the parade ground. From the barracks in that
direction, at any rate.

Q. Do you remember how many times those buglers sounded that
call --A. I do not recollect the exact number of times, but it was
sounded several times I know.

Q. Do you know of your own knowledge whether this was ordered
sounded, and if so, by whom ?-A. Not of my own knowledge, sir.

Q. Now tell the court how much confusion-what you meant by
confusion-how much confusion there was in your company at this
time. What was the nature of itt-A. The men seemed very much
excited, and the impression I got right away was that they believed
their barracks to have been fired into from the town of Brownsville.
Most of them were only partially dressed, and those that were com-
pletely dressed seemed to be just finishing their toilet as they came
down, buttoning up blouses, etc.

Q. Do you know how these men got their arms that night from the
armracks?-A. No, sir; I do not.

Q. How many armracks did you have in your barracks V-A. Four,
I believe, sir.

Q. And are those armracks of the latest pattern for the new
Springfield rifle-A. Yes, sir.

Q. They carried how many rifles, do you know ?-A. I don't know
exactly, sir.

Q. Were they prepared to carry anything else than the rifles?-
A. Yes, sir; they were prepared for revolvers.

Q. Did you have any company revolvers in them i-A. No, sir.
Q. Where were your company revolvers kept?-A. They were kept

locked in the ordnance storeroom in the company barracks.
Q. And *here were your extra rifles kept I--A. They were kept in

the storeroom also.
Q. Were they kept locked ?-A. Yes sir.
Q. Who had the key to that --A. The company quartermaster-ser-

geant.
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Q. Were the rifles themselves locked in boxes, besides the door
being locked ?-A. Yes, sir; they had not yet been unpacked after the
move of the company from Fort Niobrara, Nebr.

q All of your extra ones, then were still packed in the original
package, as it came from Fort Niobrara --A. Yes, sir.

Q. Did you examine that package the following day?-A. Yes,
si; examined it next morning.4. At the same time you examined the arms ?-A. Yes, sir.

Q. What was the condition of that package at that time?-A.
The box was nailed.

Q. Was it intact, or did it give evidence of having been tampered
with ?-A. As far as I could tell, sir, it was intact.

Q. Where were your- pistols?-wA. My pistols were locked in the
company arm chest in this ordnance storeroom.

Q. Did you examine them next day at the time of the inspection I-
A. Yes, sir; I had the box unlocked and the pistols counted.

Q. Were they or not intact?-A. They were intact, sir.
Q. Were any of them out in the hands of the noncommissioned

officers --A. No, sir.
Q. Now, you said that you saw this man who was drunk on his

bunk when you locked the rifles in the armracks that night about
an hour after this ?-A. Yes, sir.

Q. You locked them in yourself ?-A. I saw them locked in by
the noncommissioned officer in charge of quarters.

Q. Was it possible for anyone to clean a rifle barrel in that arm-
rack ?-A. No, sir; I believe not.

Q. Have you any doubt in your own mind that those arms were
intact in that armrack, in the same condition the following morning
as you put them there that night and locked them in ?-A. I believe
they were, sir.

t. When your first sergeant reported the men absent it included
the guard, of course? The guard was not formed with your com-
pany at that time ?-A. No, sir; the guard was at the guardhouse.

Q. When you said the company was composed of 50 or 57 men,
that included the guard ?-A. Yes, sir.

Q. Do you recall how many men you had on guard that night?-
A. I believe I had seven, including noncommissioned officers.

Q. How many posts did you have on in that garrison ?-A. We
had four, sir.

Q. Can you tell the court where they were? If you prefer to show
it on the map, it is immaterial to us.--:A. One was at the uardhouse;
another walked around the four sets of enlisted men ' barracks;
another was in rear of the oftkers' quarters, and the fourth was
around the quartermaster corral, the wood yard and building.

Q. Where is that quartermaster corral and wood yard with re-
spect to the guardhouse ?-A. It is about southeast of it, sir, or nearer
south; more south than southeast.

Q. Isn't it nearly southeast? You see the indicator there, Mr.
Lawrasonf-A. Oh, yes, sir; I see. Yes, sir; it is more nearly
southeast.

Q. I think you said you had two men sleeping at the corral. What
was these men s names ?-A. Private Alfred N. Williams and .Private
Elmer Brown, of Company B.
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Q. Did they have their rifles with them, or where were they i-A.
Their rifles are kept locked in the company armrack.

Q. Were these men subsequently accounted for, and did you see
them that night?-A. Yes, sir; after the roll was called and three
absentees reported to me I sent a noncommissioned officer to look
these men up, and he returned and said he had found them all
told me where he had found them, and the men subsequently joined
the company, with the exception of Private Smith, who, as I said
l~fore was drunk in quarters.

Q. Are those the only two men that subsequently joined yoitr com-
pany that night on the position from the time you called the roll-
had the roll call?-A. There was Private John Brown, who slept in
the bake shop.

Q. Where was his rifle kept?--A. His rifle was kept in the com-
pany armrack in barracks.

Q. And they were in the barracks at that time-these rifles of
these men ?-A. Yes, sir.

Q. Did those men report to you personally ?-A. They joined the
company, and the first sergeant told me that they had joined. They
were present at roll call about an hour, I think, after the company
was posted.

Q. Who was your first sergeant?-A. Mingo Sanders.
Q. How much service had he?-A. He was in his twenty-sixth

year of continuous service.
Q. Do you remember when the first sergeant reported to you that

these men were in ranks?-A. It was shortly after the company had
been posted along the wall; within ten minutes, I think, after the
company had been posted.

Q. What were you doing when this was reported to you 1-A. I
was standing near the gate between Fort Brown and the town of
Brownsville.

Q. The main gate you mean ?-A. Yes, sir.
Q. Do you know of your own knowledge how these men reported-whether they reported equipped or without their equipment, to the

company itself ?-A. They reported without their equipments, and
were sent by the first sergeant into the quarters to get them.

Q. You know that of your own knowledge, do you ?-A. Yes, sir.
Q. That is, the three men whose names you have given, and in-

cluding Private Smith, who was drunk?-A. I would like to state in
explanation that Private Alfred N. Williams joined the company
before it marched out. I told the judge-advocate that three men
were repoi:ted absent; one of those was Private John Brown, that
slept at the bake shop.

Q. Right in that connection tell us exactly who the men were who
were reported absent.-A. They were Private John Brown-

Q. Aid he was where?-A. He slept in the bake shop.
Q. And who else?-A. Private Elmer Brown.
Q. And he slept ?-A. At the quartermaster corral.
Q. And who else--A. Private William Smith, who slept in quar-

ters.
Q. Those were the only three men that were reported absent l-A.

Yes, sir.
Q. And the two men sleeping at the corral and one sleeping in the
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bake shop were both reported as you say, and were sent to et theirrifles and equipments.V-A. esy, sir. g
Q. In this connection, do you happen to know whether PrivateElmer Brown-the one who was in the corral, I mean-had any spe-cific instructions from the commanding officer, Major Penrose, as towhat he was to do in a case of emergency? Do you know of yourown knowledge?-A. Only what he told me later himself, that hewas ordered--
By the judge-advocate:
I object to this as hearsay. The witness says he does not know It of his ownknowledge, and was told afterwards.
By the counsel:

Wait; I will ask one question.
q. Was this brought out as a result of your investigation and re-ported to you officially by this man ?-A. When I questioned Brownthe next morning I askedihm why he didn't come up with Williams,and he told me that he thought it was a fire-the alarm was overfire-and he had been ordered in such a case to remain with thehorses.
Q. Whose horses?-A. Major Penrose's horses.
At this point the court, at 12.10 o'clock p. in., adjourned to meetat 10 o'clock a. m., Februay 23, 1907.

C ,s. E. gA o Jr.,Captain, Acting Judge-Advocate, Judge-Advocate.

Figs.'22, 1 107.1
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HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., FebruaW 3, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. In.
Present: All the members of the court and the judge-advocate.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of February 22 was dispensed with.

Lieut. GEOROE C: LAWRASON, Twenty-fifth Infantry, was reminded
that he was still under oath.

The counsel for accused here addressed the court as follows:
May it please the court. we think it In but fair to announce at this stage

of the proccedings, while this first real military witness Is on the stand, that
we purpose on cross-examination going into everything that we can legitimately
go Into on cross-examination and try to our utmost to place before you everything,
In so far as we can, he and each of them saw that night. It is not our purpose
or our desire to suppress anything or to limit the examination, either by the
Judge-advocate or on our own part or, finally, and more Important still, the
examination on the part of the court; but we wish to say to you that we expect
to place this and each of the other military witnesses on the sand as witnesses
for the defense when the proper time copies, to bring out slclal things that
perhaps will not be brought out here, and our purpose In making this announce-
ment is to advise you, so that you can feel certain that you will have further
opportunity, at a later stage of the proceeding, to go into things that the judge-
advocate may not have scene fit to bring out at this time.

CROSS-EXAMINATION OF LIEUTENANT LAWRASON CONTINUED.

Q. Mr. Lawrason, have you since giving your evidence of yester-
day taken any steps to ascertain the hour of reveille at Brownsville
on the 13th o? last August ?-A. Yes, sir.

Q. What steps have you taken?-A. I procuired a true copy of
the order giving the hours for the calls at Brownsville.

Q. From whom did you procure this true copy and by whom was
it certified?-A. I procured it from the military secretary of this
department, and I believe it was certified by Mr. McCaskey.

Q. Have you that copy in your possession I-A. I ho ve, sir.
Q. Let's see it, will you?
( Witness hands pa er to counsel.)

. This is certified to be a copy of the order giving the service
'aills at Brownsville at the time of its issue?-A. Yes, sir.

By the counsel:
May It please the court, and in order that we may not be called upon further

to have confusion as to the hour of the service calls at the time In question, we
now offer In evidence this duly certified copy of the service calls, and we will
ask that the witness be authorized to read that portion of It relathg to that.

(Witness then read to the court the entire order, which is hereto
appended and marked
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By the judge-advocate:
Simply one point: That Is a true copy of a true copy; but I don't Intend to

make any point of that. It can go In as it is.

Q. It was given you by the military secretary of the department
from the proper files, as the service calls at that time, was it not?-
A. It was given mo by Mr. McCaskey after I had spoken to the mili.
tary secretary about this, and he had given permission that this be
given..

Q. Did you also have practice marches down there, Mr. Lawra-
son ?-A. Yes, sir.

Q. At what time did you have those? What was the practice in
that regard ?-A. As soon after reveille and breakfast as possible.
We generally left about 6 a. m.

Q. And when did you return ordinarily from those practice
marches?-A. Generally about 10 o'clock a. in.

Q. And when was guard mounting held on days you made your
practice marches?-A. Guard mounting was held after the return;
as soon as possible after the return of the company from practice
march, time being allowed the men to change uniform.

Q. As a matter of fact, wasn't sunup about 0.02 in the morning
on the 13th of August in that latitudeJ-A. I believe sunup was in
the neighborhood of 0 o'clock. Very near 0, as I remember.

Q. How was the light at reveille as you recall it?-A. At first call
for reveille, quarter past 5, it was not very light. About half past
5 it was light enough to distinguish objects easily.

Q. Was it light enough at reveille, or at half past 5, to see to make
an inspection of guns satisfactorilv?-A. About five minutes after
assembly for reveille, or about 5.35, 1 believe it was.

Q. When did you actually commence your inspection that morn-
ing?-A. It must have been in the neighborhood of 5.45 that I com-
menced this inspection. I believe it was sunrise before I finished it.

Q. Had you caused these pieces to be placed in the gun rack, as
distinctly ordered by Major Penrose the night before-the guns of
the command that were out?-A. Yes, sir; f saw them placed in the
rack, counted, and the rack locked.

Q. And these guns remniiied in there until your inspection the
following morning?-A. I believe they did, sir.

Q. Are you familiar with the construction of these gun racks that
were in us6 for the Springfield rifle?-A. Yes, sir.

Q. Explain to the court generally the construction thereof.-A.
There are three circular rests, you might call it, extending around an
upright post. The lower is a few inches from the floor and supports
the butts. The second holds the muzzles of the rifles, I believe, a
few inches from their ends, and the third, the upper one, is meant to
contain revolvers. An iron band circles the racks near the top for
the rifles and also for the revolvers, and these are locked on.

Q. These three circular pieces that you mentioned-as I under-
stand, the bottom one has a place cut out to hold the butts of the
pieces?-A. Yes, sir.

Q. And about how deep is this cut that holds the butts?-A. I be-
lieve it to be about half an inch in depth.

Q. There is an iron band o:a the outside of that circular piece of
wood?--A. Yes, sir; you can not pull the butt out f rom this groove.
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Q. The middle piece, is that the part around which the band goes
that holds the muzzles of the guns in place ?-A. Yes, sir.

Q. And that's the part that is locked ?-A. That's the part that is
locked to hold the rifles in.

Q. And this band is how locked?-A. There is a Yale lock which
goes through a hasp or staple after this iron band is closed and holds
it shut.

Q. Now, this upper piece is for what purpose-the upper circular
piece I refer to ?-A. That's for the purpose of holding the revolvers.

Q. And with respect to the rifles themselves, what purpose does
it serve?-A. It fits down almost on top of the muzzles of the rifles
and extends out over them.

Q. Does its location prevent the removal of rifles while the band
that locks them is locked?-A. Yes, sir.

Q. How much play is there, as you recall it, between the muzzle
of the piece and this upper circular wood piece?-A. As I recall it,
the upper circular wood piece almost touches the muzzles of the rifles.

Q. There is enough play for what purpose?-A. Just to allow the
rifle to be put in and taken out, as I recall it.

Q. But not enough to permit the rifle being taken out while it is
locked ?-A. No, sir.

Q. Is there any opening through this upper piece that covers the
muzzles of the rifles through which a ramrod or other similar rod
for cleaning a gun could be inserted into the muzzle while the gun
is in the arm rack?-A. I believe not, sir.

Q. Were these arm racks locked the next morning when the com-
pany was formed for inspection?-A. Yes, sir.

Q. Were ill your guns properly accounted for when they were put
in there the night before, to your knowledge?-A. Yes, sir.

Q. You stated that you had 13 or 14 rifles packed away ift the ord-
noice storeroom. Where were they in the ordnance storeroom?
Tell the court about it.-A. They were in an arm chest.

Q. Where was this arm chest?-A. It was in my ordnance store-
room, and when I went there the next morning it was covered with
bunks and a box or two.

Q. You had to remove these in order to get at this particular
box ?-A. Yes, sir.

Q. When did you leave Fort Niobrara to come down there? How
long before this, approximately ?-A. About three weeks before this.

Q. Was this box fastened up at this timef?-A. Yes, sir.
Q. Had it been opened, to your knowledge, from the time it was

packed at Niobrara until you opened it the following morning,
August 14 last ?-A. No, sir.

Q. When you opened it, tell the court how it was done.-A. It
is my recollection that the top of this box was nailed on. I had a
man open it with a hatchet. The pieces were in place inside the
arm chest and fastened in with blocks to prevent their rattling around
duringshipment..

Q. Did you notice specifically whether or not these blocks or cleats
were in their places and had to be removed in order for you to see
the guns to examine them ?-A. Yes, sir; they were in their places
and had to be taken out in order to remove the guns.

Q. So that in order to get at this box you had to remove two or
three boxes and a lot of bunks?-A. Yes, sir.
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Q. And you found it nailed down?-A. Yes, sir.
Q. And these cleats in place?-A. The cleats were in place.
Q. Now in regard to your pistols. Do you recall how many pistols

you had ?-A. I believe I had nine.
Q. Did you have at that time the same number that you were

accountable for on your ordnance accountability ?-A. Yes, sir; I did.
Q. Where were those pistols when you-you did inspect these

pistols the next day ?-A. Yes, sir.
Q. Where were these pistols?-A. TIhey were in a box.
Q. And this box was where?-A. In the ordnance storeroom, the

top nailed on.
Q. And whereabouts in the ordnance storeroom? Do you remem-

ber specifically?-A. I think it was packed with the box I just
mentioned carrying the rifles.

Q. Did it halve anything on it? Was it necessary to move any-
thing in order to get at it?-A. I believe it was. My ordnance store-
room was very small and the stuff therein was a good deal crowded.

Q. What did you remove, as near as you can recall it now ?-A.
I can not recollect the particular variety of box or package I moved.
I remember the qiiartermnster-sergeant; pulling several articles out
of the way before reaching the box with pistols in it.

Q. This was in what condition-this box?-A. The top was nailed
on.

Q. Did you have it opened then and there in your presence?-A.
Yes, sir; I had the top removed and the pistols counted.

Q. And you examined the pistols?-A. Yes, sir.
Q. What was their condition. if you recall?-A. They were coated

with cosmic oil and had been for sone time in this box.
Q. Being coated with (osiic oil, do you mean it was in substan-

tially the same condition as these pistols are shipped from ordnance
depots or arsenals?-A. Yes, sir; just about.

Q. There was no evidence of their having been used whatever?-
A. No, sir.

Q. How wfs your ammunition? Tell us about your ammunition.
Do you remember how much you had ?-A. I hadin the neighbor.
hood of 8,000 rounds; I do not'remember the exact number.

Q. In what kind of packages was it?-A. All in original pack-
ages and sealed, except one box, which contained some loose ammuni-
tion that had been left over from target practice.

Q. Did all of your ammunition come in these bandolierst-A. Yes,
sir.

Q. 'Was each and every of these packages of ammunition nailed
down or in an original package when you inspected it on the night
of August 13 and the morning of the 14th?-A. Yes, sir; all were,
sealed except the one box mentioned. The issue of ammunition that
I made on the night of August 13 was from a sealed box.

Q. Now, tell the court about this box that was a broken package;
first, how much ammunition comes in an original package of this
new ammunition ?-A. One thonuand two hundred rounds.

Q. And that comes in bandoliers. all of it?-A. Yes, sir.
Q. And how many to a bandolir?-A. Sixty rounds to a bandolier.
Q. And then there would be twenty bandoliers to an original

package ?-A. Yes sir.
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Q. Iow much ammunition had been issued out of this box thia
open box, or this box that wasn't an original package, I mean [-A.
This box had contained about 1,000 rounds at the conclusion of the
company target practice. One man, the company's candidate for the
division rifle competition, had been allowed to use about 500 rounds
of this in individual practice for the competition. As I remember
my invoice when shipping my ammunition from Fort Niobrara,
Nebr., to Fort Brown, Tex., this box was invoiced as containing 500
rounds of ammunition.

Q. Who was this man that was using this ammunitiont What is
his name 1-A. Artificer Thomas H. Jones, of Company B.

Q. Had you given Jones any other ammunition than that he had
used at Fort Niobrara--A. Yes, sir; when he left for the competition
ie was given two bandoliers of ammunition-120 rounds.

Q. What became of these two bandoliers?-A. He returned them
upon his return from the competition at Fort Reno, Okla., stating
that he had been furnished ammunition of a better grade at the com-
petition and had had no use for this.

Q. This box was fastened after this was issued to him?-A. Yes,
, sir.

Q. And that was issued to him just on the eve of his departure
for the competition ?-A. Yes, sir.

Q. At Brownsville--A. Yes, sir.
Q. You knew how much was in this box before it was opened?-

A. Yes, sir.
Q. And when it was opened in your presence and taken from

* under those others did it or did it not compare-the ammunition
and the bandoleers-to what you knew should be in them -- A. Yes,
sir; it corresponded almost exactly.
d. Do you recollect just how many bandoleers were taken out?-A.

You mean to give to Jones?
Q. No; at the time you were making your check up the following

morning--A. I do not recall the exact number of bandoleers taken
out. All of the ammunition in these boxes was not in bandoleers;
most of it was; the rest was in clips.

Q. And these clips were intact -A. Yes, sir; with the exception
of three or four of them.

Q. You checked up the ammunition that was in the hands of the
men?-A. Yes, sir.

Q. You said something about opening up some ammunition the
night before; tell the court about that.-A. Most of the men in
ranks at the time the company was formed on the night of August
13 were without ammunition. I ordered the quartermaster-sergeant
to have a box of ammunition brought from the ordnance storeroom.
He did, and it was opened in my presence and the bandoleers dis.
tribute along the ranks. I told each man to take, as I recollect,
three clips. Some of them had three and others four, probably.

Q. Was this issue made under instructions from anyonel-A. I
do not recall being instructed to issue ammunition, but as I was
forming my company in response to call to arms I wished each man
to have ammunition. o

Q. You felt it your duty then. to see that the men were property
equipped with ammunition I-A. *Yes sir.

S. Doe. 402, 60-1, pt 2----3
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Q. How many did you say were in the hands of each man previous
to this issue?-A. At the time the company was formed?

Q. At the time the company was formed, how much was each man
changed with?--A. Each man was charged with-I can not state
positively now whether it was 10 or 20 rounds, for guard purposes.

Q. This issue was made under your direct personal supervision,
was itt-A. Yes, sir.

Q. Was any ammunition used by any member of your company-
exploded, I mean-after this issue and up to the time you made your
examination and check up of ammunition the following morning?-
A. No, sXe; I am sure none was.

Q. Mr. Lawrason, is it not a practice in your company for the
men to keep their ammunition always in the belts or boxes?-A. I
believe it is kept in the b'oxes-in McKeever boxes.

Q. Did you have any men among your company known as "or-
derly suckers? "--A. Yes, sir; a few.

Q. Was it or not a practice for that class of imna to take great
care of his ammunition--clean it?-A. Yes, sir; they used to shine
it up.

Q. Did any of them to your knowledge keep this cln.s of ammu-
nition in their lockers?-A. Not that I know of, sir.

Q. Now, this following morning, at this check up. did your ammu-
nition in the hands of the men and what you were accountable for
check up properly-correctly ?-A. Yes, sir; it did.

Q. So iat, while you don't recall whether it was 10 or 20 roirnds
that the mien were ch arged with, they had their accotil~taIiity, and
you lihad, in addition to that. all the ammunuitioni thal you had. ex-
cept this 200 rounds you had imued-A: Yes. sir: they were
charged on the books with the amount of amnuinitioji they had,
whether 10 or 20 rounds I do not at this moment r"c'iviI.

Q. Your men were equipped with what kind of belts?-A. With
the web belt, with suspenders.

Q. And how did they carry the ammunition in tliese?-A. They
carried them in the pock~ets.

Q. Pockets of the belts?-A. Pockets of the belts.
Q. And you also had something else you kept ammunition in;

what wias that?-A. In the MKCeever cartridge box.
Q. So that the men had both this McKeever cartridge box and

this belt with the straps?-A. Yes. sir.
Q. You think they kept ome of their ammunition-usually kept

their ammunition--in the McKeever box ?-A. I am sure they kept
10 rounds of it there anyway.

Q. Now. tell the court exactly what condition your men were in as
to dress whlen they came down at this call to arms and when you got
there, during the period that you were supervising the formiition of
the company.-A. Very few of them were in complete uniform.

Q. And the others were how dressed?-A. The majority, I believe,
of the cornpany, or half of them at any rate, were in their trousers
and undershirt. They had on various kinds of head gear, campaign
hats and caps. One or two were barefooted.

Q. Did any of them come down without their arms?-A. Yes, sir;
4uite a number came down without their arnis.

506 ( rm. 23, Un0w.



AFFRAY AT BROWNSVILLE, TE.XAS.

Q. Did you give or hear given any instructions about that I-A.
Yes, sir; thie noncommissioned officers and the file closers sent sev-
('ir*l men back to get their arms.

Q. That was within your hearing?.-A. Yes, sir.
Q. Did you actually see anybody barefooted, or how did you know

of this?-A. I saw one man who fell in the front rank, or was about
to do so, without shoes on, and I heard conversations taking place in
the rear rank, one soldier complaining that he had no shoes on, and
another saying that it was no time to think about shoes when you are
being shot. at.

Q. YoU said that you listened very carefully or attentively to the
calilng of this roll?-,-A. Yes, sir; I did.

Q. Why? What was your purpose in doing thaot?-A. I believed
at. the time that the barracks had been fired into froin the town, and
wanted to be sure that all the nien were present, thinking perhaps
some of them might have been hit.

Q. So that at that time your concern was that some of your com-
mand had been hit. e ?O-A. Yes, sir.

Q. Did you personally see any light in your barracks that night
at the time of the formation ?-A. No, sir; I saw no light.

Q. Yoll, if I ai not mistaken, gave the court the impress -ion yes-
terday that there was a candle light-hi your direct evidence-did
%o not?-A. Yes. sir. Taking the testimony of the nl next morn-
ng, a number of them testified that the racks'were unlocked by means

of a candle light. Some of them stated that it was repeatedly blown
out, and it was very slow work to get the arms.

Q. So that your knowledge of this was based on your investigation
and was not personal. Is that what you mean to say ?-A. Yes, sir;
I did not seen the light myself.

Q. The only Jight you saw. then, was the one you say the first ser-
geant used to call the roll by?-A. Yes, sir.

Q. Were vour mien properly equipped at the time you received the
order from Major Penrose to take your station around in rear of
the barracks, between the barracks and town, along the wall ?-A.
Xot entirely. As I recall it, I received this order before the men had
been completely equipped.

Q. But they were equipped before you moved around, were they
not ?-A. Yes, sir.

Q. Were you in a position to have determined whether or not any
men joined your company from the time it was formed and started
around to take its position along the wall ?-A. I do not believe that
;mv men could have joined the company without my knowing it at
this time.

Q. I want to go back now and take up the question. the strength
of your compaiuy. Do you remember what. the exact strength of
your company was?-A. I do not remember the exact strength. I
carried about CO or 61 men on paper.

Q. Now, then. you had 56 or 57 that. should be accounted for there
at that time?--A. There at Brown'ille; yes. sir.

Q. And the rest of the men were whie?-A. There were two at
the general hospital, Fort Bayard, N. Mex., and one on furlough in
Washington, D. C., and one at the division rifle competition, Fort
Sill, Okla.
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Q. Did you have some men on sick report that night ?-A. Yes;
there were two men in the hospital and one sick in quarters.

Q. The " an sick in 41uarters was accounted for with the company,
was he?-A. Yes, sir.

Q. Now, these two men in the hospital were not included in your
roll call that night ?-A. No, sir; they were not.

Q. Where was the arms and equipment of these men t-A. They
were locked in the company armrack.

Q. They did not have them with them at the hospital ?-A. No,
sir they did not. I

6. The practice of your company then was to have the men turn
in their arms, equipments, etc., when they went to the hospital l-A.
Yes, sir; they carried no article of their equipment to the hospital
with them.

Q. How long had you been on duty with this company, Mr. Law-
rason --A. Since September 15, 1904.

Q. Did you attend calls practically every day during that time?-
A. Yes, sir; I suppose I averaged at least two roll calls a day during
that time.

Q. Had the personnel of your company changed much during that
period ?-A. Very little.

Q. Did you actually supervise the roll call and listen to it durij -
this time?-A. Yes, sir; I had become familiar with the appearance
and general characteristics of every man in the company.

Q. And you were satisfied that night, from the careful attention
you gave it, that every man who should be there was present at the
roll call made on the parade ground of your company when the call
to arms sounded ?-A. Yes, sir; with the exception of the three men
reported absent.

Q. Those three men you have in our testimony of yesterday, I
believe, prop .Ily accounted for?-A. Yes, sir.

Q. You said in your direct evidence yesterday thnt there was con-
fusion about the men falling in. What impression did the situation
make upon your mind at the time as to the condition of the men,
etc.-the situation generally I-A. I believed that the barracks had
been fired into from the town. That seemed to be the belief of the
men, and they were very much excited and some of them seemedfi kitened..

Q. Do you remember any specific acts or remarks that indicated
this fear or excitement--A. I remember one soldier remarking that
it was dangerous to stand out there where you could be shot.

Q. This was at the time of the formation ?-A. Yes, sir.
Q. Do you recall any other acts or words of the men that indicated

this state of feeling?--A. I can not at present recall any of the words.
The general appearance of the men was what gave me this impression
more than anything else.

Q. As we recollect your testimony yesterday on cross-examination
you said that there was a John Brown, an Elmer Brown, a man by
the name of Smith, and a man by the name of Williams who were
absent. Smith was the man who was drunk ?-A. Ye, sir. I think
I corrected that later on in my testimony, stating that Williams was
not reported absent.

Q. Why not?-A. Because he reached the company before the
roll call was finished.
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Q. What duty was Williams on?-A. Teamster in the quarter-
master's department, and slept at the quartermaster corral.

Q. He had to get his equipments after he joined ?-A. Yes, sir; he
was sent in the barracks to get them when he joined the company.

Q. Where did Elmer Brown sleep ?-A. Elmer Brown slept in the
end of the stable, where there were some officers' horses-Major Pen-
rose's and the adjutant's brses.

Q. And John Brown was what, and where did he sleep ?-A. John
Brown was assistant baker and slept at the bake shop.

At this point the court took a recess until 11.15 o'clock a. in., at
which hour the members of the cou'1t the accused, his counsels, the
witness, the reporter, and the judge-advocate resumed their seats.

Q. Now, Mr. Lawrason, were there any men, in addition to those
you have named, who were sleeping out of quarters, barracks, that
knight in your company ?-A. The fivt sergeant of the company slept
in a set of noncommissioned officers' quarters.

Q. He the only one, in addition to those you have named, that you
now recall ?-A. In addition to the three I named as sleeping out of
quarters he is the only one.

Q. Check roll call of your company is at 11 o'clock at night, isn't
it ?-A. Yes, sir.

Q. What is the practice at that post in regard to that? Who
takes it?-A. Cbeck roll call is taken by the noncommissioned officer
in charge of quarters, who then reports to the officer of the day the
result of his check.

Q. lie reports the result of his check to the officer of the day.
Now, how are absentees checked up? How does the company com-
inander get at that in that post?-A. They were usually reported to
we the next morning. When the first sergeant brought the morning
report he would also bring a list of men that had been absent from
check or reveille.

Q. At that hour, then, when the morning report was brought you
were informed officially of the status of the company at check roll call
and at reveille roll call ?-A. Yes, sir.

Q. Was that the general practice in your regiment?-A. I believe
it was, sir.

Q. You had served under no other commanding officer of the regi-
nient than Major.Penrose?-A. I had served under Colonel Hoyt
;nd Captain O'Neil for a short time.

Q. That was the practice under them ?-A. Yes, sir.
Q4 Now, was the practice under your regimental commander the

came in regard to the passes, the method of handling the passes-
A. Yes, sir; it was.

Q. Then, as far as you can now recall, the practice in your regi-
inent was to send the passes to the guardhouse or to deliver them to
the company after being approved by the adjutant--A. I am not
sure whether the passes when approved by the adjutant were left at
the guardhouse for the men to get or sent to the quarters at Fort
Niobrara, Nebr., where I served under Colonel Hoyt.

Q. You spoke of cleaning the rifles, that you obtained experience as
a cadet; what rifle did you use there at the academy, West Point-
A. Most of my service there I usd the Krag-Jrensen rifle.

Q. And cadets are required to clean their own rifles--A. Yesw, sir.
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Q. Had you had any experience in cleaning of the present service
rifle, the new Springfield f?-A. Not after it had been fired. We were
issued these rifles as cadets several months before my graduation at
West Point, but I never fired this rifle on the range there or with
service charge.

Q. Did you fire this rifle at all in the service?-A. During target
practice with my company at Fort Niobrara, Nebr., during target
season of 1900 1 used this rifle.

Q. Did you clean it during that tine?--A. I believe I wiped it owt
once or tw ice on the range. I never gave it a thorotigh cleaning.

Q. So that you had no actual experience in cleaning the present
service rifle, the new Springfield, for inspection ?-A. No, sir; I
have never cleaned it.

Q. Speaking of target practice, as I understand, your target prac-
tice season closed and was completed before you left F'ort Niobrara ?-
A. Yes sir.

Q. You had not had any target practice at all during the time you
were at Fort Brown I--A. No, sir; none whatever.

Q. You were asked about what efforts you made to detect thit
guilty parties; tell the court specifically what orders you had in
regard to that investigation ?-A. To make a careful inspection of
the pieces of my company-rifles-next morning as soon as it was light
enough to see clearly, and to conduct as thorough an investigation as
possible among the enlisted men of my company to ascertain if any
of them had been in the town that night or had been implicated iii
any way in the trouble that took place in Brownsville.

Q. When did you get this order for investigating your men; was
it that night or the next morning, as you recall it?:-:A. I believe it
was the next morning.

Q. Were you charged with the investigation of anyone aside from
the members of your own company? -A. No, sir.

Q. Then, as I understand, your investigation, as you understood,
your inspections, was limited to the investigation ol your own men
of B Company--A. Yes, sir; it was.

Q. That order was separate and distinct then from the order di-
recting you to inspect the rifles and ammunition as soon as it was
light enough to see the following morning, which was given the night
bifore--A. Yes, sir.

Q. -Now, you stated that you took your company around by the
wall; where did you post them ?-A. I first posted them as a line of
skirmishers or sentinels along the wall that separates the post of
Fort Brown from the town of Brownsville; the left at the main
gate into the town and the right in rear of the west end of C Com-
pany's barracks connecting with C Company on my right.

Q. Go to the,map, please, and show tile court just where you did
post them.-A. The left of the company was about here, near the
gate. The right extended was about there, as I recall it, C Company
being on my right.

Q. They were close to the wall f-A. Yes, sir; they were right
against the wall.

Q. And about what interval was there, as you recollect -- A. The
interval varied slightly. I think it was about 2 paces.

Q. Did you go along your line 'at all personally ?-A. Yes, sir;
several times.

510 I VE it. 23,190J7.
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Q. Did you have any instructions as to what the men were to do?-
A. The only order that I remember distinctly was that the men were
not to fire unless ordered by a commissioned officer.

Q. Who gave that order?-A. Major Penrose in person.
Q. Gave it to you in person ?-A. Yes, sir.
Q. Was that after you had posted your command or before, as you

now recall it.-A. I believe it was before I posted my command.
Q. And how long did your company remain there, Mr. Lawrason,

in that position ?-A. They remained at the wall until, I suppose,
about half past 2 or 3 o'clock.

Q. Was there any change made in the disposition of the command,
the entire command, during this time ?-A. Yes, sir; Company D,
under command of Captain Lyon, was sent into the tovn of Browns-
ville, and I extended the left of my company to partly take the place
of D Company along the wall.

Q. Go to the map and show the court where you extended that
squad.-A. I extended the left of my company across the gate here
znd down the wall, I suppose, this far, about the center of D Com-
pany barracks.

Q. And that squad remained there during the absence of Com-
pany D?-A. Yes, sir.

Q. Did you see Company D return with Captain Lyon--k. Yes,
sir; I was standing near the gate when it returned.

Q. And who was with him?-A. The mayor of Brownsville, Dr.
Fred Combe, and his brother.

Q. Did you hear any conversation between Mayor Fred Combe
and Major Penrose ?-A. Yes, sir; I heard parts of the conversation,
from which I gathered that Doctor Combe was accusing the soldiers
of the Twenty-fifth Infantry of having done the shooting in town.

Q. And did you hear any reply on the part of Major Penrose? If
so, what was it?-A. I can not recall the exact words. I heard
the Major say he thought this was absurd; that he believed none
of his men had been in town; that they were all there at the time.

Q. Did you receive any orders from Major Penrose just at this
time? If so, what were they?-A. A short time after this Major
Penrose ordered me to certify my company and see if every man was
present.

Q. Was this order iven only to you, or do you know whether it
was given to anyone else at the same time?-A. I believe it was given
to the other officers at the same time.

Q. Did you verify your company ?-A. Yes, sir; I did.
Q. What was the result?-A. the result was that all men were

present, with the exception of Private Smith, who was still in quar.
ters, and Private Elmer lBrown, who was still at the corral.

Q. When did Elmer Brown join-how long after this ?-A. I do
not recollect when Private Elmer Brown joined the company that
night.

Q. You are quite certain that he was still absent at that check upI-.
A. Yes sir; I believe he was still absent at that check up.

Q. This Elmer Brown is the man who had charge of Major Pen.
rose's horses, is he?-A. Ye, sir.

Q. And about whom you stated he gave the special instructions yes-
terdayl-A. Yes, sir.

Q. How did you verify your company ?-A. I went along the line
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with my first sergeant, as I recall it, and counted the men and com-
pared them with the list which he had of the men that should be
there.

Q. And the were all there except Elmer Brown and the sick and
Smith ?-A. And Smith; yes, sir.
• Q. Of course your guard was not present at that time--A. No,

Sir.
Q I wish you would state now whether you received any other

instructions or orders from Major Penrose from the time you were
ordered to verify up to the time you were dismissed to your quarters,
that you now recall.-A. I recollect his instructing me, when I
marched my company into quarters, to see that the racks were
locked-gun racks.

Q. Did he say anything about verifying your pieces at this time-
A. Yes, sir; he told me to count them and see that all pieces were in
the racks.

Q. And you were to do that personally, eh I-A. Yes, sir.
Q. Did you do so?-A. Yes, sir; I did.
Q. Did lhe say anything about ammunition at this time, or what

were the orders given about that?-A. The orders were the next
morning to make a careful inspection of the rifles and verify care.
fully my ammunition.

Q. Do you remember where you were when Major Penrose gave
you that order --A. I was near the main gate into Brownsville, as I
recollect it.

Q. That was before you had assembled your company and taken
them in --A. Yes sir.

Q. Were the other company commanders present -A. I am not
positive of this. I believe that Captain Lyon was present or in the
vicinity.

Q. J wish you would repeat that order as nearly accurately as you
can about the inspection and checking up the amtnunition.:--A. As
I recall it, Major Penrose told me to make a careful inspection of thk
pieces of the company the next morning as soon as it was light
enough, and to see that they were properly locked in the racks and
verified that night after the company was dismissed, and to make a
careful inspection of my ammunition and verify same the next
morning.

Q. And it was in compliance with that order that you made the
inspection the following morning of the rifles and the ammunition V-
A. Yes, sir. I believe Major Penrose also stated on giving me the
order that he was sure no men of his command had done this shoot-
ing and he wanted to prove it beyond a doubt.

Q . That's your best recollection of what he said at the time, or
about the time he gave you that order ?-A. Yes, sir; that's my recol-
lection of it.

Q. Then your inspection the following morningwas made with
the object of determining whether any of your rifles-had been fired V-
A. Yes, sir; it was.

Q. What was the result of that inspection --A. I believed that
no rifles in the company had been fired.

Q. That was your best judgment after a careful examination of
these rifles?-A. Yes, sir.

O. Did you have any rifles at all about which you had a sus.
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picion f-A. There were none about which I had a suspicion in my
own mind. There were six or seven rifles that were not particularly
clean and I had the men that carried these rifles fall out and form
in a squad on the right of the company, my intention being to make
a more minute inspection of these pieces later.

Q. Did you make a personal and more minute inspection of these
later --A. No, sir; about the time I finished my first inspection
Major Penrose came along, and as it was time for me to relieve C
Company with my company on guard I turned over these seven men
to Major Penrose and Captain Lyon for this inspection and marched
my company out to relieve C Company on guard.

Q. You did not take those six or seven men whose guns were not
as clean as you liked on guArd with you at that time to relieve C
Company ?---A. No, sir;. I left them with Major Penrose.

Q. Do you know of your own knowledge whether they were care-
fully inspected at this time, or minutely inspected, as you expressed
it I- A. I was not present, so I do not know of my own knowledge.

Q. What report, if any, did you make to Major Penrose about the
condition of our mins? Did you make a written reportt-A. No,
sir; I think I mae a verbal report in which I stated to the major
that I had found no pieces that I believed had been fired. I told him
that the seven men I had formed in a squad on the right of 'the
company, that their pieces were not particularly clean andl intended
making a more careful test with them.

Q. Was this before or after you started out to relieve 0 Com-
pany -A. It was before.

Q. Did you receive any instructions from Major Penrose at that
time when you made this report?-A. It is my recollection that I
asked him and Captain Lyon who was present, to make this inspec-
tion or to be present while i made it, and remember turning the
men over to the major and Captain Lyon to make this inspection
while I posted my company.

Q. Did you get a specific order at this time from Major Penrose to
post your company?-A. I do not recollect the exact conversation,
but my recollection of the case is that I was told to post my company
and the Major and Captain Lyon could go on with this inspection.

Q. C Company had been on guard since the night before ?-A.
Yes, sir.

Q. Had C Company been to breakfast --A. I believe not.
Q. Do you recollect whether that had anything to do with your

relieving them at once or not?-A. I remember that the necessity for
my relieving them was very urgent. They had been on guard the
greater part of the night, and I am pretty sure had had no breakfast.

Q. You don't remember-or do you remember-what time this
was?-A. I believe this was a little after 6 o'clock a. m.

.Q. About how much time did you occupy in this inspection of your
pieces?-A. I think I took about fifteen minutes.

Q. You looked carefully through the bore of each gun ?-A. Yes,sir I examined only the bore and-the chamber.
d. Did you have a good light on the chamber and reflected in the

bore when you made this examination of each of them ?-A. Yes, sir;
I had a good light; I remember that the sun rose while I was making
my inspection.
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Q. And every gun that wasn't perfectly clean the owner of it was
placed in this squad, was he?-A. Ybs, sir.

Q. You investigated and took the statement of every man in your
company, did you, under the orders from Major Penrose?-A. Yes,
sir.

Q. You did this personally--A. Yes, sir; I did.
Q. You did it separately and apart from each of the othersl-A.

Yes, sir; I called each man in the orderly room by himself.
Q. What was the nature of the efforts you made to get at the full

facts from these men -A. I questioned them and asked then to tell
me. beginning at the beginning, what they did and saw and heard
on the night of August 13 after being wakened. I asked them to toll
of anything that they knew that would tend to show that the so].
diers--any of the sofdiers-had a grievance against certain persons
in Brownsville. Asked them if they knew or suspected any soldier
of having been out that night, and other questions of a similar nature
that I can not recall at this moment.

Q. How long did you keep up this investigation, taking the state-
ments of these noncommissioned officers and men of your com-
pany?-A. I think it extended over about a day and a half.

Q. Did you take down the statement of each" man?-A. Yes, sir;
I did.

Q. In writing?-A. In writing.
Q. You stated that you cautioned them to tell you the truth; that

they would have to swear to it, probably?-A. Yes. sir; I told them
that would probably be put in the form of an affidavit and they
would have to swear to these written statements.

Q. So, in so far as you were able by virtue of your position simply
as an officer, you attempted to surround their statements with the
sanctity of an oath?-A. Yes, sir: I tried to impress upon them that
this was being written down and ihey would probably have to swear
to all they said.

Q. Did you at any time during this investigation have in your
mind the idea of shielding the people or bringing out the facts, or
what was your frame of mind; what was your attitude in which you
took up this investigation ?-A. My attitude was to find out, if pos-
sible, whether any soldier or soldiers had been imiplicated in the
crime.

Q. Did you make every honest effort to find out whether'or not
your men or any of them had been implicated or could haive been im-
plicated in that shooting the night of the 18th and 14th of August?-
A. Yes, sir; I mzide every effort I could think of.

Q. Did you report the results of your efforts to Major Penrose?-
A. Yes, sir.

Q. Did you keep him fully in touch with everything that was de-
veloped, as far as you coufil--everything of iiniportancel-A. Yes,
sir.

At this point, it being 12 o'clock m., the court adjourned to meet
at 10 o'clock Monday morning, February 25, 1907.

CHASE. E. HAx, Jr.,
Captain, Acting Judge-Advocate, Judge.Advocate.
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San Antonio, Tex., Februa.y R5, 1907.
The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocate.

The accused, his counsels, and the reporter were also present.
Reading of the proceedings of February 23, 1907, was dispensed

with.

Lieutenant LAWRASON was reminded that he was still under oath.

CROSS-EXAM I NATION CONTINUED.

Q. Mr. Lawrason. on Saturday when the court adjourned we were
investigating your examination mnd inspection of the company. You
testified that you made a report to Major Penrose that none of your
guns gave evidence of being fired, but that certain ones, about seven,
had been placed aside because they indicated dirt. What time was
it you nade this report to Major Pecirose?-A. Before marching my
company out to relieve C Company.

Q. And this was about what time of day?-A. Shortly after 6
o'clock a. m.

Q. Did you subsequently make a report of any kind to Major Pen-
rose as to the result of your inspection of the aninunitionl--A. Yes,
sir; I believe in the neighborhood of 9 o'clock that morning I re-
ported the result of my inspection of the ammunition to Major
Penrose.

Q. What did you report to Major Penrose at that time, as near as
you can recall it?-A. As near as I can recall it I reported to Major
Penrose that my ammunition checked up all right; that the only
issue of ammunition that had been made while tile company was at
Brownsville, with the exception of that issued on the night of
August 13, was some that had been issued to Artificer Jones for his
use at the rifle competition.

Q. And this was subsequently turned in to the company you say?-
A. Yes, sir; on his return when he rejoined the company at Fort
Reno, Okla.

Q. Did you at any time subsequent to this report change that re-
port in any way to Major Penrose?-A. No, sir; I do not remember
changing (his report.

Q. Now, as a result of this examination of the men, what became
of these papers that were written down by you; these written state-
,nents?-A. I kept the statement of each man in rough form and
later, when at Fort Reno, had the form of affidavit made and took
down each man's statement in more complete form, which statement
was later sworn to by each man.

Q. Then you used this original wriitten statement as a basis for the
more complete statement that was sworn to ?-A. Yes, sir.

REDIRECT EXAMINATION.

QUESTIONS BY THE JUDOZ-ADVOCATE.

Q. Mr. Lawrason, you have said that the general direction of the
first shooting you heard was toward the town of Brownsville; now,



I
516 AFFRAY AT BROWNSVILL~t TEXAS. (F55.25,1907.

with respect to B Compan barracks, where was this sound ?-A. I
could not locate the firing lrom my room with respect to B Company
barracks very well. The general idea I got was it came from the
direction of the town.

Q. To the right or left of B Company?-A. As B Company is
about in the middle, I should say from B Company.

Q. In the general direction of B Company barracks toward town?
By counsel for accused:
In this connection. way it please the court, I wish to say the Judge-advocate

keeps using the word "toward," and the witness dlstintity said, "Shooting from
the town."

At request of the court, the redirect examination was then read
over, and witness then answered last question, as follows:

A. No more in the direction of B Company barracks than C Com-
.pany barracks or D Company barracks. I could not locate the sound
that definitely.

Q. You say that the sound of some shots or previous shots aroused
you ?-A. Yes, sir.

Q. Do you think firing had been going on before you came to a
state of complete consciousness?-A. I think it had been, sir.

Q. Can you give any idea for about how long a time?--A. No, sir;
I can not.

Q. You state that you found your company being formed by. a
junior noncommissioned officer. What grade had this noncommis-
sioned officer ?-A. He was the senior corporal.

Q. How do you account for the absence of the other noncomniis-
sioned officers senior to hind--A. The first sergeant had not yet ar-
rived from'his quarters. The commander of the guard was a ser-
geant from this company and at the guardhouse; the noncommis-
sioned officer in charge of quarters was on sick report--that is, marked
sick in quarters-and he came no farther down than the porch; he had
been giving out the arms, and the other two-I think there were two
sergeants besides that who had not, yet reached the company. This
corporal was the senior noncommissioned officer present with the
company when I reached it.

Q. Is it customary for B Company to be thus left with only junior
noncommissioned oficers present ?-A. I do not think it is customary
for the company to turn otit under such conditions.

Q. How many noncommissioned officers, and what rank, habitually
slept in the quarters?-A. As I recollect it, four sergeants. I do not
recall the exact number of corporals; I believe there were five at this
time.

Q. I believe you stated that you saw Major Penrose in the vicinity
of Company B parade ground, although he was not on Company A

arade ground.-A. Yes, sir. I do not recollect his exact location;
think te passed me as I was about to join my company.
Q. About how far away from him were you ?-A. As I recollect it

I passed within 2 or 3 feet of him.
Q. How do you know he then remained in the vicinity ?-A. I do

not know that he remained in the vicinity of B Company throughout
the entire roll call. I heard his voice several times; I could not see
him.
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Q. In answer to a question, were you aware of the state of feeling
existing toward the men of the command on August 13, you replied,
"I am not sure what the state of feeling was; I knew of no feeling on
the part of the soldiers as a body against the townspeople, or of the
townspeople as a body against the soldiers." Now, tell us if you
knew of any feeling of any particular soldier or group of soldiers
against any person or persons in the town.-A. No, sirj I knew of
my own knowledge of no feeling of any particular soldier or group
of soldiers against persons in the town.

Q. Tell us whether you knew of any feeling on the part of any
person or group of persons in town against any particular soldier
or soldiers..--A. No, sir; of my own knowledge I knew of no such
feeling on the part of any particular person or group of persons in
town.

Q. Were you aware of the so-called Tate incident?-A. Yes, sir;
I heard of it in the afternoon of August 13.

Q. W7hen did the Tate incident occur?-A. I believe it occurred
on the night before, on the night of August 12. 6

Q. What was the Tate incidentl-A. It was reported that a sol-
dier had mistreated or insulted the wife of a citizen of Brownsville.

Q. Did you ever hear of the so-called Evans incident?-A. Yes,
sir' the Evans incident was what I was thinking of.
6. Let us go back to the Tate incident again. Do you know what

the Tate incident wasl-A. Yes sir; the Tate incident was-it was
reported that a soldier had brushed against some ladies on the side-
walk, I believe, and that he had been knocked down by a Mr. Tate,
of Brownsville.

Q. Did not this engender a certain feeling of resentment in the
command against Tate?-A. Not that I know of, sir.

Q. Isn't it rather unusual, in your experience with soldiers, that
such an event would not create a certain feeling of resentmentl--A. I
think it would probably create resentment on the part of the soldier
who was injured or, perhaps, some of his friends. I had seen no
manifestation of any feeling by the soldier or any of his friends
against persons in Brownsville.

Q. When you heard these first shots on the night of August 13
did the Tate or Evans incident rise to your mind ?-A. I thought of
the Evans incident and imagined that probably some tough persons
in town, perhaps under the influence of liquor, had fired on the
soldiers' barracks.

Q. Did you hear that there were separate bars put up in the saloons
for members of the Twenty-fifth Infantry --A. I had heard that
soldiers had-

By counsel for accused:
I would like to ask if the judge-advocate fq going into all these Incidents with

this witness now; and if so, why he didn't do so in direct examination, so we
might have had a chance to cross-examine? It is certainly now direct examina-
tion. I want to say we have no objection to this being gone Into, but as there
are a number of witnesses we think It but fair that he be instructed to bring
out everything he knows of from these witnesses In direct examination If he
purposes doing so. We recognize, may it please the court, in our practice, In
order to save time and recalling of the witness, that this Is sometimes per-
missible, but In a case of this kind. where the Judge-i.h'ocate. has had ample
time for preparation and where he has known all the facts and thrashed them
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over for two or three weeks. we think we are entitled to have him go Into
all these things. If he purposes to make hit his witness for that. on his original
examination. And, as I say, while we don't inake any objnetion directly to
this, we want to know If he is going Into It: and if so. and that is going to be
his practice, we ask the court to Instruct that with future witnesses he do
that on the direct examination.

By the judge-advocate:
In reply to the counsel we have this to say: 'ihat counsel Informed the

codrt on Saturday, I believe, that it was his Intention to wander far from the
record, and, second, that he infrnied the (ourt of his Intention to recall this
witness its a witness for the defense. and I therefore claim it as a matter or
fairness and Justice to the prisieuti'in that the saine latitude be allowed the
prosecution In redirect as has been allowed the defense on cross examination.
nud it Is easy to see that, while thiN witness Is not espeLtially hostile to the

prosecution, he Is certainly a fast and willing witness for the defense.

By counsel for accused:
I request that first part of the Judge-advocate's reply be reread. (First

three lines of Judge-advocate's reply were read over.) 'T'hat's the part I take
exception to. No such statenent-and I refer to the record-his been nmad.
If so, I certainly was dreaming, and I have not been in that state of mind,
to my knowledge, thus far. I did say that I purlosed going Into everything
on the cross-examination that I legitimately could. mid 1 dii say, and I repent,
that we are going to put this witness on the stand: and I did say. and I repeat,
that we have no desire to keep from the court anything this witne.4s knows; and
I now say, and I say It with emphasis, that in so far as I can detect there
Is no unwillingness on the part of this witness to testify to anything either
of us has asked. lie Is not, and I don't believe if any fair-minded way. can
be classed as an unwilling witness., and I repeat ugaln that. while we make
no objection to the Judg eadvxcate going into anything lie wishes to, we do
object to his opening up fi this way, and we do rLeuest that he be directed to
carry out his examination in the recognized form, so as to give us notice on
what we are to cross-e.wmiine. and we are entitled to that.

The accused, his ounsels, the witness, the reporter, and the judge-
advocate then withdrew and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce that the court declines to Instruct
the Judge-advocate as requested by counsel for defense.

(The question was then repeated to witness, and his incomplete
answer read, as follows: "I had heard that soldiers had "-)

A. Been made to drink at separate bars, and that a new saloon had
been started by an ex-soldier and supplied with liquor by one of the
saloon men in town.

Q. Did the placing of these separate bars create any ill feeling in
the command?-A. I believe not in the command as a whole.

Q. Did you hear any muttering of discontent among any portion
of the command?-A. No, sir; I did not.

Q. You spoke, in your direct examination, of a sentinel whose post
was about B Company barracks. Will you tell us how much terri-
tory this post covers?--A. The sentinel walked around the four setsq
of 'barracks, leaving them to the left; his beat extended along the
walk in front of them and around behind.

Q. Was the beat the same on the night of the 13th as on the other
nights--A. I believe it was.

Q. Were any extra sentinels added on the day or night of the
13th, to your knowledge?-A. I do not believe there were any extoi
sentinels added.

Q. You have previously stated that passes were ordered revoked
after retreat, and you were told to send out after men in town and
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have them notified to return to the post. What precautions were
taken in your company to see that men did not later return to
town ?-A. Thq first sergeant and noncommissioned officer in charge
of quarters, as well as the men themselves, knew that no men would
he allowed in town that night. I had no guard placed in quarters
or took no steps in that direction to prevent men from leaving them.

Q. I think you said your first sergeant didn't sleep in barracks?-.
A. No, sir; he slept in a set of noncommissioned officers' quarters.

Q. Have you ever been on the target range?-A. Yes, sir; I have.
Q. Ever heard small arms discharged there?-A. Yes, sir.
Q. What kinds?-A. The Krag rifle; the Springfield rifle, model

1903. and the Colt revolver, caliber .38.
Q. Did the revolvers and rifles make the same sound?-A. No,

A-ir; they made different sounds.
Q. You could readily detect that difference, could you ?--A. I

believe in most instances I could, especially if I was near them.
Q. If you could detect it there, could you not have deteted by the

sounds whether there was revolver firing mixed with the rifle firing
on the night of the 13th?-A. The conditions were somewhat dif-
ferent on the night of the 13th. I recollect hearing no revolver
s ots, or noticed none.

Q. Did the rifle fire that you heard on August 13 sound in any
manner similar to the rifle fire on the target range?-A. Yes, sir;
I believed I heard rifles being fired at the time.

Q. And it wits similar to the rifle fire you had heard on the target
rnnge?-A. Yes, sir.

Q. You have testified that you did not know how the men got
Iheir arnis from the arm racks. Who kept the key to the arm racks
habitually?-A. The noncommi.sioned officer in charge of quarters
usually kept the.e keys.

Q. I take it he was a different lmn every day?-A. Yes, sir; he
Wias.

Q. And the key was turned over by him to his successorl-A.
Yes, sir.

Q. It was never turned over to the company commander--A.
No sir.

4. Did you exanine the barracks of B Company the following
(lay, August 14, for bullet marks?-A. Yes, sir; I examined them
some time the next day.

Q. With what result?-A.. I found no bullet marks.
Q. Did you have an official conver.ation with Major Blocksom

after the 13th of August concerning the events of that night?-A.
Yes, sir; I had a short conversation with Major Blocksom.

Q. Did Major Blocksom tell you anything about the path of
certain bullets which had been seen in a house in the neighbor-
hood?-A. Yes, sir- he mentioned to me that he had examined the
: cars on a frame oi a window made by bullets.

Q. In what house?-A. In a house in Brownsville.
Q. Do you know whose house it was?-A. I do not remember.
By counsel for accused: I
I would like to ask the Judge-advocate the purpose of this exanluation. It

Is certainly not to clear up any matters that have been developed In the Cross-
examination. It reintes to a conversation with tin outside party and the wit-
ness at wiich the accused was not present, and, unless It has some clear pur-
pose which makes It admissible, I object to the question.
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By the judge-advocate:
My reply will be the same as previously made to an objection by the counsell ,

namely, that I claim It as a matter of Justice and fairness to be allowed to
go Into matters which perhaps have not been touched on exactly In previous
examination. The defense has surprised me a little by its method of cross.
examination, and for this reason I will have to go a little outside of what has
been touched upon by the direct and by the cross examination recently

By counsel for accused:
The explanation of the judge-advocate does not clear up the point. The ques.

tion Is objectionable on that ground; also objectionable on the ground that It
Is a matter of conversation between the witness and an outside party, to which
the accused had not the privilege of being present. It has no direct connection
with any previous testimony of the witness, and, unless It has some purpose
which makes It admissible and the Judge-advocate can explain that purpose, we
object to the question. It Is a form of hearsay examination.

The accused, his counsels, the witness, the reporter, and the judge-
advocate then withdrew and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objection is
sustained as tending to Introduce hearsay evidence-remarks not made In the
presence of accused. In connection with this objection the following remarks
of counsel for defense are read:

"May It please the-court, we think It is but fair to announce at this stage of
the proceedings, while this first real military witness Is on the stand, that we
propose, on cross.examination, going Into everything that we can legitimately go
into on cross-examination and try to our utmost to place before you everything,
In so far as we can, he and each of them saw that night. It Is not our purpose
or our desire to suppress anything or to limit the examination, either by the
judge-advocate or on our own part, or, finally, and more Important still, the
examination on the part of the court, but we wish to say to you that we expect
to place this and each of the other military witnesses on the stand as witnesses
for the defense when the proper time comes, and bring out special things that
perhaps will not be brought out here, and our purpose in making this announce-
ment Is to advise you so you can feel certain you will have further opportunity
at a later stage of the proceeding to go Into things that the judge-advocate
may not have seen fit to bring out at this time."

It Is the Intention of the court to allow, and the court has allowed, the widest
latitude in the examination of the witnesses that the rules for procedure for mili-
tary law permit, and counsel are cautioned not to consume time unnecessarily
by disrep rdng this ruling of the court.

By the counsel:
We wish to s&y to the court that we do not Intend any such thing. Our pur-

pose in making that statement, which Is correctly read to us, was to be abso-
lutely fair, and we had in mind, and we wish the court to know we had In mind
at that time, that while we wanted this fullest examination possible, we did
not waive, nor do we waive now, any rights of orderly and regular procedure.
and the purpose was so that, as we announced, we would not depart from what
was proper on cross-examination. Nor did we Intend this morning to ask that
this judge-advocate be limited In his examination of this particular witness,
but we did ask, and we regret that the court declined to give the Instruction,
that with the knowledge he now has that In so far as practicable or possible
he should treat the other military witnesses and bring out everything practi-
cable, so we would have the advantage of the knowledge of what we were to
cross-examine him on legitimately at that time, and our further purpose was
so that the court would not feel It bad to go outside of the direct or cross-
examination at this stage In order to bring out certain points that had not been
covered either by the judge-advocate or the defense. That was our purpose.

By assistant counsel:
I would like to ask If that decision of the court covers all questions relating

to conversation between Major Blocksom and the witness? If It does so cover
these questions, I request that so much of the'testimony of the witness as relates
to that conversation may not be considered In evidence.
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By the president of the court:
The decision of the court, of course, refers to the objection to the particular

question.

* By assistant counsel:
May it please the court, I request that so much of the testimony of this wit-

ness as relates to conveimatton had by him with Major Blocksom subsequent to
August 18, 1900, at which the accused was not present, be not considered In
evidence by the court-struck out of the record.

(At request of the court, the questions and answers referred to,
page 1100 [519], were read over.)

By the judge-advocate:
I have nothing to reply. I will abide by the decision of the court.

The accused, his counsels, the witness, the reporter, and the judge.
advocate then withdrew and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am instructed by the court to announce that the request of counsel for the
accused is not acceded to.

Q. Were there any lights in the portion of the reservation near
your quarters, where you met Private Conn -A. It is my recollec-
tion that generally in the evening there was a gas lamp or oil lamp,
I do not recall which. I believe it had gone out by 12 o'clock on the
night of August 13, because I do not remember seeing the light when
I came out of my quarters.

Q. Where was this lamp or light located -- A. If I recollect cor-
rectly, it was by the sidewalk'alniost in front of my quarters.

* Q. That is, the sidewalk running in front of the line of officers'
quarters ?-A. Yes, sir.

Q. At what gait were you and he moving when you saw him--A.
You mean Private Conn and myself?

Q. Yes.--A. I was moving at a double time.
Q. And was he also ?-A. Yes, sir; he was running also.
Q. Were you on the lookout for anyone ?-A. No, sir; I was not.
Q. Was this meeting sudden and unexpectedt-A. It was, sir; he

passed me a few feet in the dark before recognizing him.
Q. You stated it took you ten seconds to get from your quarters

across the parade to B Company. Is that correct--A. I think I
said about ten seconds.

Q. Do you know how wide that parade ground is--A. I believe
it to be less than 100 yards.

Q. If you wer6 told the parade ground was 175 yards across, would
you still maintain you crossed it in ten seconds?-A. No, sir; I
would not.

Q. When Major Penrose gave you instructions to have your arms
inspected as soon as it was light enough to permit, what reason did
he give for wanting the arms of your company inspected --A. He
stated that it had been reported to him that members of the com-
mand had been implicated in the firing in the town, and he wished to
be sure and prove beyond a doubt that none of the men had been im-
plicated in this.

Q. At the time the roll was first called you say you know that the
men were all present but three, and that yon knew this because you
heard the men answer to their names. id all but these three men

S. Doe. 402, 60-1l, pt 2-44
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answer?-A. All but these three and the men who were absent prop-
erly on guard and sick in hospital.

Q. Wen these men who were on guard and sick in hospital failed
to answer their names you recognized at once, did you, that they
were absent with authority or were you told that at some later
time ?-A. I do not believe their names were called.

Q. The entire roll, then, was not called?-A. It was the custom of
the first sergeant to make out a roll each day to be called that day,
which carried the men on guard marked as such, the men in hospital
marked as such, and any authorized absentee.

Q. And what did he do with this list? I think you stated he was
not in the barracks at this time.-A. I suppose he carried it in his
pocket, sir.

Q. Then how did the corporal happen to have it, if the first ser-
geant was not there ?-A. The corporal did not call this roll.

Q. Who called the roll ?-A. The first sergeant of the company.
Q. Now, you said yesterday that you had secured a copy of the

service calls that were in use at Fort Brown about August 13. At
whose suggestion did you get that?

By counsel for accused:
I will state to the court, for a matter of record, that It was at the suggestion

of counsel, and counsel attempted to make that clear to the court by stating
be wished to place beyond any further question the exact times these roll
calls did appear, and I want to go further and say that I suggested he go to the
proper source for securing It, and it was at our suggestion and for the purpose
as I stated to the court. I have no objection to the question being answered.

By the judge-advocate:
The explanation renders the question unnecessary.
Q. Do you know whether on the morning of August 14, following

the events of the preceding night, the time of any of these calls was
in any wise departed from-:X. I believe not.

Q. I believe you also stated that your company was almost at once
taken to the wall. Is that correct? I have no desire to misquote
you, but that's my recollection.-A. After the completion of the roll
call; yes, sir.

Q. How long were your men held at the wall I-A. I do not recol-
lect exactly how long.

Q. Approximately.-A. I should say about an hour or an hour and
a half or two hours.

Q. In what formation were they kept?-A. They were deployed
along the wall.

Q. With what interval, approximately --A. Approximately 2
yards, I believe, sir.

Q. Could you see every man there all the time --A. I could not
see every man all the time.

Q. Did you leave the immediate vicinity of your company while the
company was at the wall ?--A. No, sir; I did not.

(Counsel here asked if witness understood the time that was re-
ferred to by the question. Counsel got impression morning of 14th
was referred to.)

Q. Did the witness so understand the question ?-A. No, sir; I un-
derstood it to be the time the company had been posted along the wall,
just after the roll call.

Q. Was it dark or light where your men were along the wall ?-A.
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There was a lamp at the gate-the main gate: The other end of my
company, as I remember it-that is; the end extending up to the rear
of C Company barracks-were in the dark.

Q. So men could have cleaned their rifles without your observing
lhem, could they, while they were at the wall ?-A. Possibly, by
leaving the other end of the company-that is, the dark end-while
I happened to be at the end near the main gate.

Q. How are these new Springfield rifles cleaned? That is to say,
with what implements ?-A. In the butt of each rifle there is a thong
or cord and a brush. In most instances the rifles are cleaned with a
brass cleaning rod, I believe.

Q. But the cleaning can be done just as effectively with this thong
and brush, can itt-A. .I do not believe it can, sir.

Q. Do you know exactly to a round how much ammunition you
had on the afternoon of August 13 ?-A. I do not know exactly to a
round how much I had, sir.

Q. Did you know at that time? In other words, have you for-
gotten since-A. No, sir; I did not know to a round. I believe that
I knew to within a few clips.

Q. Did you count the ammunition to a round the morning of the
14th I-A. Yes, sir; I did.

Q. And you say it checked up, as I understood you, exactly ?-A.
It checked up with my records, and I was satisfied that the ammuni-
tion was all accounted for.

Q. Did you have any ammunition in excess of your records?-A. I
might have had at that time two or three clips in excess.

Q. And you also made a statement. on Saturday, I believe, that
most of the men were without ammunition when they fell in after the
call to arms had been sounded.-A. Yes, sir.

Q. Didn't that appear strange to you when every man should have
had 10 or 20 rounds each?-A. No, 'sir; it did not. I think I stated,
in connection with that question, the rather unusual conditions under
which the company was formed.

Q. Now, you also stated it was necessary to break open an original
package of this ammunition to distribute it because these men had
none. Couldn't they have been sent back into the barracks just as
easily for their 10 'or 20 rounds as to have this original package
broken open ?-A. No, sir. I had just formed the company with con-
siderable difficulty, and thought I could get them properly equipped
and in their proper places along the wall quicker by making an issue
of ammunition to them while formed than by dismissing them and
sending them rambling through barracks again.

Q. You were not certain on cross-examination whether the men
had 10 or 20 rounds of ammunition in their possession. Were you
certain that night?-A. No, sir; I was not; but I was certain the
next morning.

Q. Might not the accountability have been 20 and you have checked
up as 10--A. I think not, sir.

Q. You sent certain men back into the barracks for their arms.
How long did these men remain in the barracks before they returned
with their armst-A. A very short space of time, as I recollect it. I
do not believe these men took any pains to find their own rifles. The
racks were at that time unlocked, and they went tupstairs and got their
rifles and came right down.
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Q. Were the arms of the men sick in hospital inspected on the
morning of the 14th--A. Yes, sir.

Q. Now, I think you stated on cross-examination that after the
men returned from the wall their arms were locked in the arm racks
and there remained until inspected at daylight. Who kept the key
during the night?-A. It is my recollection that the keys were in
the hands of tle noncommissioned officer in charge of quarters. The
first sergeant might have had them; I do not recall now.

Q. You did not ?-A. No, sir; I did not.
Q. You stated to the court that you were practically positive that

all the men were present, except those three you have spoken of and
those sick in" hospital and on guard, because you recognized their
voices when they answered to their names. Do you mean to tell the
court that you could distinguish the vocal characteristics of some
56 different men so as to be able to identify them in the dark,
although they only spoke one word, and that was "Here? "--A. As I
recollect it there were only about 48 men in ranks.

Q. Then you recognized each of these 48 men by their voices when
they said "HFiere? "--A. Almost every one of them, I think; yes, sir.

Q. You testified also that you believed at that time-that is to shy,
at the early part of the affair on the night of the 13thi-that you
believed the barracks were being fired into from the town.-A. Yes,
sir.

Q. Are you still of that belief I
To this question counsel objected as follows:
I object to that question. may It please the court. It Is a matter of opinion

and has nothing to do with this question at issue at all. I object to it; it is
strongly Improver to ask for the onion of the witne.s at this present time;
it has no conection with this testimony to ascertain the facts which are In
issue in this case.

By the judge-advocate:
This point was brought out by the defense on cross-examination, that witness

believed the barracks were being fired Into. I want to know If he is still of
that belief, and If not, when he changed his mind. I think the question Is
perfectly legitimhte.

The accused, his counsel, the witness, the reporter, and the judge-
advocate then withdrew and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am instructed by the court to announce tho decision that the objection be
not sustained. The question will be answered.

uestion was then repeated.)
. I have changed my mind several times on this pointL The next

day I examined the barracks, and finding no bullet holes in them or
scars of any bullets, I came to the conclusion that the barracks had
not been fired into.

Q. What is now your honest belief?
The court then took a recess until 2 o'clock p. m.; at which hour

the members of the court, the judge-advocate, the accused, his counsel.
and the reporter resumed their seats.

The witness, Second Lient. GFonoi C. LAwBAsoN, was reminded
that he was still under oath, and the
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RE-DIRECT EXAMINATION CONTINUED.

QUESTIONS DY TIM JUDGE-ADVoCATM.

Q. I believe you stated this morning, Mr. Lawrason it was your be.
lief that the barracks had not been fired into?-A. es, sir.

To this question the associate counsel for the accused objected as
follows:

May it please the court, if the judge-advocate has not a copy of the record
of this morning's proceedings, he might use this. The last question that was
asked the witness is unanswered.

The judge-advocate:
I was not aware of that fact; I haven't a copy.

Q. I will read you the last question and answer at this morning's
session: "Q. You testified also that you believed at that time-that
is to say, at the early part of the firing on the night of August 13,
that you believed the barracks were being fired into from the town V-
A. Yes, sir. Q. Are you still of that belief f" Then after the clos-
ing of the court and reopening of same, the question was repeated:"A. I have changed my mind several times on this point. The next
day I examined the barracks, and finding no bullet holes in them or
scars of any bullets, I came to the conclusion that the barracks had
not been fired into." The next question was: "Q. What is now your
honest belief?1"

Associate counsel for the accused:
May It please the court, I object to this question on the ground that It calls

for an expression of opinion on the part of this witness. In connection with this
objection I want to read the rules of evidence that bear on that objection from
McKelvey on Evidence, the general rule as to opinion evidence. (Here counsel
read from McKelvey on Evidence, page 172, section 123.) And also in this
connection Wharton on Evidence. (Here counsel read from Wharton on Evi-
dence, page 402, section 460.) In answer to a summary objection by the de-
fense the judge-advocate replied this morning that in cross-examination the
defense had asked this witness a question which involved his opinion. May It
please the court, we contend that that question was indirectly brought out in
examination of the witness on cross-examination, but whether directly or In-
directly made by the defense or the prosecution, and it was a question of opinion,
it comes clearly within this rule read from McKelvey on Evidence. If any
questions were asked this witness by the prosecution or defense as to a state
of facts when those facts come within his knowledge at practically the sane
instant of time, that question is purely one not covered by the rule of opinions
and Is one that Is covered by the rule of exceptions; but the present question
from the judge-advocate was not from a variety of facts that came into his
possession at one and the same time but after a lapse of time and formed
from facts that continue throughout that period of time. It Is not our pur-
pose to object to any of these questions on purely technical grounds, and at no
time have we availed ourrlves of the rules of evidence. We have objected
for technical reasons at a time that It has seemed to us that the interests of
the abused were not being properly safeguarded, and the judge-advocate has
left the rules of evidence, and we have availed ourselves of these rules. This
matter came up this morning once on hearsay evidence and we had a clear-
defined idea of why the judge-advocate brought in that evidence, and we re-
quested him to define his object in bringing it out, and the court Is on record
of having him state his purpose he had in mind, and the court ruled out par-
ticular portions we were objecting to. He now asks him for his opinion upon
an allegation in the specifications on which Major Penrose Is being tried, and
It is no more the province of this witness to give his opinion on that allega-
tion than it would be to give his opinion on the entire specification. If this
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question Is permitted. the Judge-advocate may properly ask this accused his
oiiuon uipoi the entire specification, and the ruling of the court must be the
same on these two questions to be consistent. It opens up a way for the Judge-
advocate to introduce before this court a number of witnesses whose opinions
he knows to be framed In accordance with the wishes of the prosecution. We
here wish to say that we are not afraid for this witness to answer this ques-
tion. We know that If he does answer it fully it will revert to the benefit of the
defense, but we object to It; for if allowed, the prosecution In the vase of this
witness will make use of It with other witnesses. and I say to pre.ent to the
court matters of opinions dealing with an inipurtant phase of the prosecution,
those opinions must have some Influence with the court, and I maintain that
it Is the custom for the cour* to frame their own opinion upon this speclflca-
tion and upon each and ever allegation contained in it. And, furthermore,
the time that Is contained in this allegation ur covered by this allegation Is on
August 13 and 14, 1900, and in no sense Is the present time concerned In those
specifications.

The judge-advocate:
The Judge-advocate has no remarks to make In reply to remarks of counsel,

Associate counsel for the abused:
May It please the court, In this connection we again ask that the court

strike out those answers in which the opinion of the witness Is asked for.
Those questions just preceding this last question objected to, for the reasons as
have" been stated.

The judge-advoate:
In reply to the closing remarks of counsel. I will call the attention of the

court to the fact, of which they are doubtless well aware, that te record of a
court-martial should contain everything which transpires during the session
of the court-martinl, and to strike out or remove from the record anything
which has been said or done would manifestly Impair the correctness of the
record.

Associate counsel for the accused:
May It please the court, we don't wish to make any point of that at all; we

simply wish that this testimony that Is in evidence be uot considered as
evidence.

The judge-advocate:
That places an entirely different aspect on the case, if the court please.

The presiding officer:
It Is requested that you sly cify more clearly what you would like to have

not wado a matter of evidence
Associate counsel for the accused (reading from morning's pro-

ceedings) :
"Q. Are you still of that belief?-A," the aiswer to the same, and "Q.

What Is now your honest belief?" No answer to that.
The accused, his counsel the reporter, and the judge-advocate with-

drew and the court was closed, and, on being opened, the president
announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objection Is
sustained. The question will not be answered. That the court declines to
accede to request of counsel for the defense with reference to the answers to
the preceding questions.

Q. You have spoken about firing and cleaning a Krag-Jorgensen
rifle at the Military Academy. Did that Krag rifle burn black or
mnokvless powder ?-A. It burned smokeless powder.
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Q. Have you ever had occasion in hunt'a or otherwise to clean
a rifle which had burned black powder:-A. Yes, sir; I think I
have cleaned a hunting rifle that burned black powder.

Q. What. was your experience-did it take longer to clean the
rifle that had burned black powder than it did the one that burned
smokeless powder ?-A. As I recollect it, it used to take me quite
a while to clean the rifle that I once owned that burned black powder.
I used to let it go a little time between cleanings, which was one
reason for this.

Q. Will you tell the court the names of the men-seven, I think
you said there were-whose guns were not perfectly clean upon the
morning of the 14th, and whom you had fall to one side?-A. I do
not recollect the names. of all of those men; I recollect one of them
was Private Horn, of Company B; I believe another one was Private
Allen, I think James Allen; another one, I believe, was Private
William Anderson. I can not at present recall the names of the
others of the seven.

Q. Of your own knowledge do you know whether or not these
seven men ultimately passed the inspection satisfactorily to the
officers who made the inspection ?-A. Iwas not present and there-
fore do not know of my own knowledge.

RECROSS EXAMINATION.

QUESTiONS Y COUNSEL OB R-T ACCUSED.

Q. Do I understand that you had no fixed idea in your mind as
to the location of that first firing you heard, with respect to any
particular barracks?-A. No, sir; the impression that I got was that
it was in the general direction of town.

Q. Mr. Lawrason, do you know where that new saloon was located
that you referred to that was opened by a discharged soldier?-A. I
do not, exactly; it was near the northeastern corner of the post.

Q. Do you remember accurately about the time that guard mount-
ing was held the next day, Mr. Lawrason-that is, on Augu st 14
last?-A. I do not remember accurately; I believe it was in the
neighborhood of 9 o'clock; of this I am not sure.

Q. As a matter of fact, wasn't an entire company placed on guard
on August 14, and thereafter as long as the battalion stayed there?-
A. Yes, sir.

Q. When were these posts increased, then, speaking generally of
the guard duty V-A. There was an organized system; in other words,
a number of cossack posts established on the morning of August 14;
how soon after my company turned in on that night or morning I
do not know.

Q. Well, when you left that nigh or when you turned 1" as you
say, did or did not you leave an entire company on guard along this
wall or fence on the northeast side of the reservation, extending
around to about the corral -- A. Yes sir; I left C Company estab.
lished along this line* I do not know how far they extended, because
my company hadn't been extended, if I recollect correctly, when I
marched them in.

(The last answer was read by the reporter.)
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Q. Then, from the time you were posted on the early morning of
August 14 alongside of D Company, you had practically one of your
companies on guard until you were relieved and went to El Reno;
is that true?-A. Ys ir; that is true.

Q. You have stated once or twice that the men of your company
had either 10 or 20 rounds in their personal possession and .were
charged with them. Now, when you made this check up of the am-
munition that you testified to was this check up made with the knowl-
edge of what the record showed, and did it check up with the records
at that time--A. Yes, sir; I consulted my records and shipping
invoices.

Q. By records do you refer to charges made against the men on
the company books?-A. Yes, sir; the retained ordnance return
and the book kept in the ordnance storeroom on which the men were
charged with articles of ordnance that they were equipped with-
supplied with.

Q. And in your check up you found that the men had the ammu-
nition and other ordnance equipments that they were charged with?
Is that what we understand you ?-A. Yes, sir.

Q. Did you know at the time you were making this inspection the
number of rounds that each man was supposed to have ?-A. Yes, sir;
that was on the ordnance book.

QUESTIONS BY THE COURT,

Q. Do you know whether any of the men of Company B had any
extra ammunition on the night of August 13?-A. No, sir; they
had none thut I knew of.

Q. Could the men get possession of ammunition without the knowl-
edge of the company commander?-A. They could not have since
being at Brownsville, Tex.

Q. Do you know who had the gun-rack key of Company B on the
night of Auguist 13f-A. Sergt. George Jackson, of Company B,
Twenty-fifth Infantry, who was at that time noncommissioned officer
in charge of quarters.
- Q. Do you know where the key was kept?-A. I believe that he

kept it in his pocket; he is supposed to keep the keys with him at all
times when noncommissioned officer in charge of quarters.

Q.' Did you run a rag through the barrels to see whether there
were powder stains or not ?-A. No, sir; I did not.

Q. Do you know whether anyone passed a rag through the barrels
of all of the rifles of the company to discover powder stains?-A.
Not of my own knowledge. I believe that Major Penrose and Cap-
tain Lyon passed rags through those pieces belonging to the seven
men that I turned over to them.

Q. At about what hour did Major Penrose instruct you to inspect
the arms of your companyt-A. As soon as it was light enough to
see thoioughly-properly.

(The reporter reads last question and answer.)
Q. Did you send anyone to find Elmer Brown? If so, with what

resultf-A. Yes, sir; I sent Corporal Wade Harris, of CompanyB_-
Q. At what hour did Major Penrose give you these instructions?-

A. I didn't finish answering the last question. Will you read the
question over, please?
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Q. 'That last question should read a little different-
The judge-advocate:
If the court please, I don't think be has quite finished answering that last

question.

A. The question was if I sent anyone to find Private Elmer
Brown and if so, what was the result? I sent Corporal Wade Har-
ris to And him and he returned and reported that he was at the
corral with the horses.

Q. At what hour did Major Penrose give you these instructions to
inspect the guns--A. As iear as I can recollect, about 2 a. m,
August 14.

'. Whatdid you say had become of the 10 or 20 rounds of ammuni-
tion each man in the company had in his poswssion on the 13th of
August?-A. I do not recollect answering this question. On the
morning of August 14 when I checked up ie ammunition, each man
had his 10 or 20 rounds plus what was issued to him on the night be-
fore. The excess was turned in.

Q. Please state where the two sergeants were whom you did not
account for during the formation of Company B on their parade the
night of the 13th of August.-A. One that I did not account for was
the quartermaster-sergeant; he was present in the file closers and
later making the issue of ammunition. I think the only other ser-
geant that I didn't account for was Sergeant Luther T. Thornton, of
Company B, who was properly accounted for that night. I do not
remember at this moment his exact whereabouts with the company.

Q. Are keys to the company arm racks in duplicate; and if so,
where were the duplicate keys on August 13 and 14, 1906 ?-A. I be-
lieve not. Each lock has one key on the bunch numbered with a
number corresponding to the lock, and will unlock no other lock on
the racks or any of the other racks.

Q. Were you fully aware that the rifles when placed in the arm
racks after the shooting, were to remain there secure until their in-
spection the following morning ?-A. I believed that they would re-
main here-there--secure until the following morning.

Q. Referring to the keys to the arm racks remaining in possession
of company noncommissioned officers during the niglt of August
13-14,. after the rifles were secured in the arm racks under your
supervision, was it the duty of Major Penrose to specify details as
to the carrying out of his ordur to attain the desired end, such as
disposition of keys, etc., or was it your duty as company commander
to have looked after such details?-A. I rather think it was my duty
as company commander to have looked after such details.

Q. Referring to the privates who were fallen out by you on ac-
count of rifles not perfectly clean, were these men accustomed to
keeping their rifles clean, in good order, or were they men careless in
the care of their rifles 1-A. i do not know that any o f these men had
a bad reputation as to the way they kept their rifles.

Q. How long was your company stationed along the wall the night
of August 13 and 141-A. In the neighborhood of two hours, I
believe.

Q. Tell the court what you know of the Evans incident August
13, 1906. When did you first hear of it ? Describe fully where and
how you got your information.--A. I first heard of it through a
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conversation at the table at Mrs. Leahy's boarding. house; I believe
it was about 1 o'clock on the afternoon of August 13. I took my
meals there. I do not recollect the exact conversation, but gathered
that on the night before a soldier had insulted the wife of Mr. Evans,
a citizen of Brownsville. I later heard that Mr. Evans, in company
with the mayor of Brownsville, had called on Major Penrose and
complained of the incident.

Q. How many classes of ball cartridges did you have with your
company? If more than one, describe the difference between them
and tell where the different kinds were kept.-A. There were two
classes, I believe. Only one class was in the hands of the men; that
is, the nickel-jacketed bullet-that is, the cartridge with nickel-
jacketed billet-and the regular service charge of powder. The
other class, called I believe, the "guard ammunition," was kept in the
company ordnance storeroom. This ammunition is loaded with a
soft-lead bullet, no jacket, and a reduced powder charge, being meant
for short-range purposes.

REC308-EXAMINATION.

QUESTIONS BY COUNNEL FOR THE ACCUSED.

Q. What time a day, did you say it was that you heard this Evans
mcident discussed at the Leahy Hotel ?-A. In the neighborhood of
1 o'clock on the afternoon of August 13.

Q. What time was it when you heard of the second part of the
incident-to wit, it was reported to Major Penrose by Mr. Evans and
the mayor, Doctor Combe?-A. It must have been very nearly P
o'clock in the evening.

Q. Did you report this incident to Major Penrose previous to that
time--the talk you had heard ?-A. No, sir; I didn't think it was of
sufficient importance to warrant my going to the Major and making
a special report of it.

(The court here requested the reporter to read the following ques.
tion and answer: "Q. Please state where the two sergeants were
whom you did not account for during the formation of Company B
on their parade the night of the 13th of August.-A. One that I
did not account for was the quartermaster-sergeant; he was present
in the file closers, and later making the issue of ammunition. I
think the only other sergeant that Irdidn't account for was Sergt_
Luther T. Thornton, of Company B, who was properly accounted
for that night. I do not remember at this moment his exact where-
abouts with the company.")

QUESTIONS BY ASSOCIATE COUNSEL TOR THE ACCUSED.

Q. Could you account for Sergeant Thornton's whereabouts if you
had the opportunity of looking up the matter ?-A. I could by ques-
tioning the first sergeant and possibly the company records of thatni ht.%. His absence was authorized or not--A. I believe he was

present. If absent, his absence was authorized.
(The witness was then excused.).
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The judge-advocate:
I will state for the lienefit of the court and counsel that the witnessLeonarda Sanchez, whose cross-examination was Interrupted a few days ago,

is now present without the court, and I would like to hear the pleasure of
counsel aS to tcntlnuing the cross-examnation.

Counsel for the accused:
We can, If the court please, go ahead with her examination, but we have been

so busy with these other witnesses that we have not had time to look up the
matter. If the court prefers, we will go on with It, however.

The judge-advocate:
I have another witness without that we can go ahead with.
The court then took a recess at [until] 3.10 o'clock p. m., at which

hour the members of the court, the judge-advocate, the accused, his
counsel, and the reporter resumed their seats.
. E. M. GEBHARDT, first sergeant Company F, Twenty-sixth United
States Infantry, a witness for the prosecution, being duly sworn, tes-
tifed as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. Please give your name, your rank, and your present station.-A.
Earl M. Gebhardt; first sergeant Company F, Twenty-sixth Infantry.

Q. Do you know the accused I If so, state who he is.-A. Yes,
sir; Major Penrose.

Q. How long have you been in the servicef-A. Fifteen years, sir.
Q. Have you ever been in active service?-A. Yes, sir.
Q. Where and when ?-A. Philippine Islands, 1898, 1899, 1900,

1901, 1902, and 1903. #
Q. What arms have you used in your servicel-A. The old

Springfield carbine, caliber .45, and the Springfield long Tom-that
is, the rifle-caliber .45, Krag-Jorgensen, and this new Springfield
rifle.

Q. You are familiar with the present rifle used-the so-called
Springfield rifle?-A. Yes, sir.

Q.Does the present Springfield rifle require an armrack in anywise
different from that required for the Kragf-A. Yes, sir; requires
a shorter one.

Q. What is the difference, if you can tell the courtf-A. Well,
the difference-I can't tell exactly how many inches it is-about .4
inches shorter, or something like that.

Q. Do you recognize this armrack here (indicating) -- A. Yes, sir.
Q. As what?-A. The new Springfield rack.
Q. Will you demonstrate to the court, if you can, by coming to this

armrack, the difference between that and the Krag;-A. The only
difference is the height of this part here (indicating lower pistol
rack). That is the only difference that really counts. The differ-
ence between this part and the bottom (indicating same portion of
pistol rack).

Q. Do you know what this is technically called-this portion of
the rack?:-A. No, sir.

JP
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Q. In the Krag-Joirgensen---
Counsel for the accused:
Won't you Indicate In the record what you mean?

A. This is the pistol rack.
The judge-advocate:
The lower portion of the pistol rack Is what he Indicated.

Q. Now, with the Krag-Jlirgensen, is it or not a fact that the lower
portion of the pistol rack was perforated so that the barrel of the
gun projected through or could be reached ?-A. I don't remember,
Ir.

Q. Are these armracks provided with lockst-A. Yes, sir.
Q. And are the locks supplied from the same source, so far as you

know, as the armracks?-k. Yes, sir.
Q. How many keys are there to these locks ?-A. Two to each lock.
Q. In your company, who keeps these keys?-A. I keep one set

and the noncommissioned officer in charge of quarters the other set.
Q. What is the character of this lock ?--A. It is a Yale lock.
Q. How many locks are there on the armrack ?-A. Two to each

one.
Q. Are these locks different or not?-A. There are no two alike in

the company.
Q. Where do you habitually keep the key that you carry -A.

Keep them locked up in the field de.lc.
Q. What kind of a lock has your field dosk?-A. A common flat

lock and a small flat key.
Q. What implements are generally used in cleaning a Springfield

rifle?-A. Usually the brass cleaning rod is supplied by the Ordnance
Department.

Q. Are any other implements ever used ?-A. There is a thong
and a wiping" brush carried in the butt of the piece.

Q. Have you ever fired black powder in any of the various service
rifles that you have just mentioned -A. Yes, sir.

Q. What kind of powder is contained in the service cartridge to-
day?-A. Smokeless powder.

Q. Is there any difference in the fouling of guns by the u% of
black and smokeless powders?-A. Yes, sir; there is quite a differ-
ence. The black powder fouls easy and is hard to clean; the smoke-
less it takes more shots to foul it and it is easier to clean on the start,
but it takes three or four days to get it all out--to thoroughly clean
the piece.

Q. About how many shots are required to foul the bore of the
present rifle--A. One will slightly foul it, but it will take 8 or 10
shots to foul it, so it is hard to clean.

Q. For the benefit of the court I wish you would open that gun
rack as quietly as possible.

Witness opens gun rack as requested.)Q. Take out the gun.
(Witness removes gun as requested.)
Q. Now, I wish you would take the thong and brush, if there is

such a thing in the rifle, and demonstrate to the court how quickly
or how slowly signs of visible fouling could be removed -- A. it
would be impossible to do it with this brush, Captain. The brush
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doesn't do anything but just loosen it up. (Witness pulls brushthrough barred of run.).Q. how long would it take to clean the bore of a rifle properly

after having been fired, say, 10 to 20 times, with any implements-
At. At least twenty minutes.

Q. You couldn't remove the powder stains inside of twenty minutes,
-av ?-A. It couldn't be; no, sir.

'Q. Are the arm racks habitually fastened to the floor in the bar.
raeks with which you are familiarl-A. No, sir.

Q. Ilow many men would it take to lift one of those arm racks and
carry it out?-A. You mean empty or filled with rifles?

Q. Filled with rifles.-A. Well, sir, it holds 20 rifles and each rifle
weighs about 71 pounds; it would take at least two men.

Q. Have you no idea how much the rack itself wcighs?-A. No,
sir; I haven't. It isn't very heavy, though. I judge 50 pounds.

Q. Now, will you kindly look at that rifle in the rack again?-
(Witness goes to arm rack as requested.)

Q. And demonstrate to the court whether or not it is possible to
clean a rifle so located in a rack?-A. (Witness demonstrates with
rack.) With a brass cleaning rod it would be possible to clean it by
removing the bolt.

Q. And inserting the rod where?-A. In the breech. It would
have to be cleaned from the breech; it could not be cleaned from the
end of the barrel at all; and in that way it would be impossible to
do so without leaving some at the top and the muzzle.

(The witness was then excused.)
The judge-advocate:
I have sent for another witness who hasn't arrived, so far as T know.
For the purpose of awaiting the arrival of another witness the

court then took a recess until 3.30 o'clock p. in., at which time the
members of the court, the judge-advocate, the accused, his counsel,
and the reporter resumed their seats.

Capt. E. A. MACKLIN, Twenty-fifth United States Infantry, a wit-
ness for the prosecution, being duly sworn, testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. Plea.se give your name, rank. and present station.-A. Edgar
A. Macklin; captain, Twenty-fifth Infantry; Fort Reno, Okla.

Q. )o you know the accused? If so, state who he is.-A. I do;
Maj. Chnrles W. Penrose, Twenty-fifth Infantry.

Associate counsel for the accused:
May It please the court, as counsel for Captain Macklin, It may be necessary

during the course of his examination to object to questions that may be asked
him, provided It comes clearly within his personal privilege; and while I do
not expect to avail myse!f of this privilege. I think It proper and Just to serve
notice on the Judge-advicate and to Inform the court that certain questions will
he linble to objection. I think It will lie most Infrequent, because It Is the
desh of this defense to peii up ,is wide a lIntitude as Is possible to the examina-
tion to which this witness is subjectedL
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The judge-advocate:
In response to the remarks of counsel, T will state to the court thai I shall

use every endeavor not to encroach upon what might be called dangerous ground
with this witness: will stay as far from anything in which be is personally con-
cerned as possible.

Q. Where were you stationed, Capthin, during the month of
Au ust, 19061-A. At Fort Brown, Tex.

. Where were you stationed on the 13th day of last August ?-
A. At Fort Brown.

Q. Who was in command of the post of Fort Brown upon this
date?-A. Major Penrose.

Q. What official status did you have on the 13th day of last
Algust?-A. I was commanding Company C, Twenty-fifth 'Infantry,
andalso officer of the day.

Q. When did you mount guard? That is to say, when did your
tour as officer of the day commence on this date?-A. It commenced
at about 10.30 in the morning.

Q. Do you remember the orders ien you that morning by the
commanding officer, as officer of the d ay?-A. There were no special
orders given. I was directed to carry out the usual orders of the
post.

Q. Were these orders, at any time before your tour as officer of the
day ceased, modified or added to in any way whatsoever?-A. They
were.

Q. In what respect, pleasel-A. No; the orders were not. I would
like to withdraw that answer. They were not changed in any way.

Q. They were not changed in any way?-A. No, sir; the regular
special orders were not changed.

Q. You got no special instructions?-A. I got the special in.
structions about a quarter to 6 that evening that ai1 passes were with-
drawn, and also, as company commander, I was instructed to send
out and have all men of my company who were on pass return to the
garrison.

Q. That order was given to you as company commander-that last
part?-A. Yes, sir; I was also given a special order as officer of the
day to send out three patrols to bring in all men of the command who
might be in town and to notify all men who were out that all men of
the command were to be in the quarters by 8 o'clock that night.

Q. Was the glard in any way increased during that day or during
the night of August 13--A. It was increased at about-the main
guard was not increased in any way-but my company was placed on
guard at about 2 o'clock the morning of August 14.

Q. For what reason, Captain ?-A. It was on account of the shoot-
ing that had been in Brownsville a few hours before.

The judge-advocate:
May It please the court. uffle.* the court desires ur'gelltl that I continue

with the exonluaton of this wItniemq, I woIld like to l~tve til opxtrhilty to
prepare a little bit more fully for his direct exitiiation, its the court has
probably seen that it was somewhat of a sunrise tiimt this witness was called
by me this afternoon. I had two witnesses out there, and I thought the
examination of these witnesses would consume the entire afternoon. and I
haven't given as thorough attention to framing the questions on the direct
examination of this witness as I would like, and it the court will grant this
Indulgence I would like to postpone this examination until to-morrow morning.
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The court:
You have no witnesses on the outside?

The judge-advocate:
No, sir; and none that I know of that I can get immediately.

Counsel for the accused:
May It please the court, we don't arise for the purpose of Interposing any

o hjetlon to the request at all, but merely as a short explanation of our situa-
tion. We don't object to going into the details of officer of the day, and I
don't know but what some of the questions of counsel-certainly those that
refer to any allegation against Captain Macklin-may be objected to just as
strenuously as those by the judge-advoeate, but we don't understand that the
judge-advocate Is barred from going Into the duties performed by Captain
Macklin as officer of the .day that night; It Is only such as might, perhaps,
raise a question of personal privilege covered by his specific charges.

The judge-advocate:
I think I understand the attitude of counsel perfectly.

The court then, at 4 o'clock p. m., adjourned to meet at 10 o'clock
a. m., Tuesday, February 20, 1907.

CHAS. E. HAY, Jr.,

Captain and Judge-Advocate, Judge-Advocate.

HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., February R6, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocate.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of February 25 was dispensed with.
The counsel for the accused addressed the court a;, follows:
May It please the court: It Is with extreme regret that I get up to request

the Indulgence of the court and ask for an ndjournment until to-morrow morn-
ing. Our client, Major Penrose, is suffering from a sick headache, to which he
Is subject. He advises ine that le is taking his usual remedy for it, and it is
barely possible he will be able to listen to evidence by 2 o'clock this afternoon.
We would prefer, however, that the court Indulge us with an adjournment until
to-morrow morning at the usual hour.

The court then, at 10.15 o'clock a. m, as requested by counsel for
the defense, adjourned to meet at 10 o'clock a. m. February 27, 1907.

CHASE. E. HAY, Jr.,
Captain, Acting Judge-Advocate, Judge-Advocate.

HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., February £7, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the me.mbers. of the court and the judge-advocate.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of February 20 was dispensed with.
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The judge-advocate then read the following order to the court:
SnzPaL Om1nst HzADQuAwRERs DErurzmN OF TExas,

No. 4. 1 an Antonio, Tex., February re, 1907.
4. First Lieut. Roger S. Fitch, First Cavalry, Is detailed as assistant to the

Judge-advocate of the general court-martial convened by paragraph 2, Special
Orders, No. 264, series of 1906, these headquarters, and will Immediately report
for duty to the Judge-advocate of the court-martial.

By command of Brigadier-General McCaskey:
0. J. CAIZ,

Lieutenant-(Jolonel, Military Secretary.

Lieutenant Fitch was then duly sworn by the president of the
court.

Capt. E. A. MACKLIN, Twenty-fifth Infantry, was reminded that
he was still under oath.

DIREOIM EXAMINATION CONTINUED.

Q. You have. stated that you were in command of Company C,
Captain Macklin, on the night of August 13. Did you have occasion
during this night to assume actual command of your company-
A. I d(id.

Q. Under what circumstances, please?-A. I did. I was directed
by the commanding officer to take command of my company, after I
reported to him at the main gate, or in the vicinity of the main gate.
Also directed by him to take my company and place it in line of
skirmishers extending from in rear of D Company quarters near the
old gate of Fort Brown around as far as the quartermaster store-
house. This I did, and remained on guard at the main gate with the
company during the rest of the night.

Q. About what hour did you report to the commanding officert-
A. At about 1.20.

Q. Did you receive any orders from the commanding officer to in-
spect your arms on this night?-A. I did. I was ordered to inspect
the arms of my company as soon as it was light enough to see them.

Q. Did you do so?-A. I did.
Q. With what result?-A. They were all clean to my entire satis-

faction, showing no signs of powder.
Q. At what hour (lid you make this inspection?-A. Between 6

and 6.30; possibly a few minutes earlier; it was just light enough to
see.

Q. Where was this inspection made--A. The men of my company
were still on the line as sentinels, and I went from one to one, iight
along the line, to each man.

Q. How long did your men remain on guord at the wall, or at the
res-!rvation line?-A. I believe they were .-elieved at about 9 o'clock.

Q. Were they at the wall when you took charge of your com-
pany ?-A. They were, yes; at the right end of the wall. almost in
rear of my own company qorters.
Q. Were there any lights along this garrison wallf-A. There

were two lights at the main gate; no others.
Q. Your company was how far from the main gate?--A. After it

was finally posted ihe main part of the guard was at the main gate.
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Q. Where was the extreme right of your company I-A. The ex-
treme right was about 20 yards beyond the (itlarternaster store-
house.

Q. And where is that, if you can show us on the map; is it shown
on the map there ?-A. No.

Q. Now, you will tell us, if you please, how many lights there were
along this line of skirmishersl-A. There were two at the main
gate; no others.

Q. Were any other offlcers with your company at the time you
were? I don't mean previous to your arrival, but after your arrival
at the company.-A. Lieutenant Grier was there! and I relieved him.

Q. And the remainder of the time you were alone with your com-
pany I-A. All alone all night.

Q. Did you pass along this line of sentinels or take up your posi-
tion in sonle particular place?-A. After posting the sentinels, which
I did in person, I then directed my acting first sergeant, Harley, to
go along the line and make an inspection.

Q. Of what nature?--A. To see if the men knew their orders and
to see if they were properly posted and patrolling. After his return,
about half an hour, I made a personal inspection of the line of senti-
nels, goiiig as far as the quartermaster storehouse.and the end of the
line, returning by way or the guardhouse. After my return to the
main gate, in about three-quarters of an hour, I sent around my next
senior sergea|nt, who was Sergeant Carlisle, and he inspected the line.
'rho.. weie all the inspections made until after it was daylight, when
I made my inspection of arms.

Q. Was there any opportunity during this night for men to have
cleaned their gns wOhile at the val l.-A. I do not think so.

Q. Why no't?-A. There were no means at hand to do so.
Q. Does not each rifle contain in its butt implements which may be

used for cleaning purposes?-A. It does.
Q. Could not these have been so used upon that nightl-A. I do not

think so.
Q. Why not ?-A. Because the brush wiper which is in the butt of

the piece will not clean a piece -so that an officer who is used to hand-
ling arms euild not detect the signs of powder somewhere in the gun.

Q. Is it not cu.stomary also to have in the butt of the gun a small
piece of rag which may be used in place of or with the brush -A.
I don't recollect that I have ever seen it.

Q. It might have been there without your seeing it, however?-A.
It miglt be, yes.

Q. Did you ever hear of the so-called Evans incidentl What was
it, and wh6 did you hear it ?-A. I heard it late in the afternoon of
August 13, from the evening paper of Brownsville. A few minutes
afterwards-after reading the article-Major Penrose told me that
Mayor Combe and a Mr. Evans had been out to see him and had
reported that one of our soldiers had grabbed his wife the night be-
fore as she was returninur from a ride. Immediately after this the
major directed me to notify the men that all passes were revoked and
all men would be inside the limits of the garrison by 8 o'clock. This
order I gave to my company. Further, the major directed that we
send out in town and bring in all men who were out, as Mayor
Combo had informed him that there was an ill-feeling against the

R. Doe. 402. C-1, pt 2-25
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men, and soldiers going around alone might not be safe from the
wrath of the people.

Q. You carried out the instructions of the major, I suppose-A.
I did.

Q. These orders were given to you as a company commander, as I
understand you, and not as officer of the day?-A. Another order
was given me as officer of the day, which was to send out patrols and
bring in the men. This was in addition to the orders given as com-
pany commander, to send out noncommissioned officers to bring in the
men who were on pass. I was directed by Major Penro., as officer
of the day, to send out three patruls from the main guard, which
I did.

Q. What orders, if any, requiring a special vigilance on your part
were given to you by the commanding officer on August 13--A. I
was instructed to carry out the guard manual.

Q. Nothing else?-A. That is, the usual orders were given, which
carried with it the general and special orders pertaining to an officer
of the day and the guard.

Q. And these orders were given you when ?-A. When I reported
as officer of the dNy in the morning.

Q. I think you .have already been asked and have answered the
question whether or not these orders were added to at any time dur.
ing the day or modified.-A. Is that another question?

It has been asked, and your answer is of record.)
Q. How many inspections were required by existing orders of the

officer of the day between dark and daylight -A. Three. The offi.
cer of the day was required to inspect each sentinel on post once dur.
ing his tour.

Q. Any special times designated--A. No; there was no special
time.

Q. Could it have been daylight as well as dark?-A. It might
have been daylight, if it was before reveille, or the sentinel might
be on in the daytime. No. 1, for instance; all the No. l's might be
inspected in the daylight.

Q.And the other sentinels were not added until dark?-A. Not
until dark.

Q. At what hour?-A. They were put on immediately after re-
treat.

And what time was retreat?-A. Retreat was at 6 o'clock.
Q. Were these orders as to the inspection of sentinels altered or

modified in any way on August 13 1-A. They were not.
Q. How many inspections were usually made before 12 o'clock mid-

night by you when previously acting as officer of the day ?-A. Some.
times a I and sometimes one after midnight, depending-

Q. The question was, before midnight I-A. Sometimes all before
midnight and sometimes one after midnight, depending on the sea.
son of the year and my guard.

Q. Was it an order, t or otherwise, for an officer of the day to
inspect after 12 o'clock--A. There was no post order to inspect the
guard after 12 o'clock, and it is not required by the guard manual.

Q. Did you make as many inspections or more on August 13 be-
fore midnight as usual --A. I should say that I probably made one
more, on account of the patrols that went out into town, as I went
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in person to the guardhouse and sent out the patrols myself. This
was exclusive from the int.pections made of the sentinels on post.

Q. This, however, was not the result of an order which you re-
ceived?-A. The orders in the Twenty-fifth Infantry, both under
Colonel Iloyt and Major Penrose have always been, as I have stated
them, that the officer of the day would visit each relief once on post.
That is a standing order.

Q. Were you ordered to give the sentinel about the barracks any
special instructions on August 13 ?-A. I was not. I will change
that a little to add that there had been a great inany boys around
the quarters and 't was either on that guard, or just before, that
Major Penrose had given me instructions to keep the boys away
from the immediate vicinity of the barracks. They came in there-
we had all our property on the back porches, were just getting settled,
and these boys would run up there and take some things-and always
hanging around tt meal time-s, so this special order was given to keep
the boys away fronm the barracks.

Q. Did you examine the vicinity of the post and the barracks on
the morning of the 14th ?-A. I did.

Q. Did you find anything unusual?-A. In what respect?
Q. Did you find any ammunition, or shells, or anything of that

sorti-A. 1 found shells and a few clips.
Q. What kind of shellsi-A. They were our regulation shells,

some of them U. M. C., and some Springfield.
Q. Empty shells, all of them?-A. They were all empty except

one.
Q. Where did you find these shells?-A. I found the shells imme-

diately in rear of the lavatory, or the sink of B Company quarters in
the road at the mouth of the alley that's next to Elizabeth street.

Q. What time in the morning was this?-A. Just as soon as r
could see. I could not tell you the exact time.

Q. Immediately following daylight-A. Yes; it was just the
streak of dawn.

Q. What did you do with these shells?-A. I showed them to
Major Penrose.

Q. At once?-A. Just as soon as I saw him, which was very
shortly afterwards.

Q. Do you know where these shells are now?-A. I do not. I can
explain that. I put them in a desk that I had at Brownsville, they
are probably in the drawer of that desk yet.

Q. Your personal desk in your quarters?-A. No; a quarter-
master desk.

Q. Did you examine the inside of these shells to see whether or not
there was any residue of burned powder, showing they had been
recently fired f-A. I did not.

Will you give the extent of the post of each sentinel of the
regular guard who was on guard that night?-A. No. I was at the
guardhouse. No. 2 extended around the barracks, keeping the bar-
racks on his left. No. 3 was around the officers' quarters, keeping
them on his left. No. 4 started at the commissary and extended down
the main road as far as the wood yard, which was right next to the
quartermaster storehouse. That post he marched, keeping the build.
ings and everything on his left.
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By counsel for accused:
At this point I ask officially that the court be supplied with a blueprint, or

some print, showing the post of Fort Brown. Certainly at department head-
qunrters they must have such a thing, and I know we are frequently going to
bare to refer to certain roads, and I will state that In my Investigation yester-
day that the road this map shows passing in front of the guardhouse passes
In rear entirely. It is confusing, misleading, and everything else, and certainly
there must be something that shows our own post down there, and certainly
we should have It, so the conrt nmy not be misled, and, as a matter of fact,
we ought to have It to ahow where these sentinels were. We should have It
to append to the record.

By the judge-advocate:
I inquired at the beginning of this trial If there was such a map, and did

secure a rather Imperfect blueprint of Fort Brown, on a very small scale, and
I think this same one can be gotten In a few minutes by sending to the chief
quartermaster's office. The amp Is not very satisfactory; It Is rather small.

By the counsel:
Anything Is more satisfactory thnn this map that shows houses 150 yards

from where they really are. It is wrong. I will state that I have written and
reminded Mr. Klelber of his promise to send a ump of the city, which would
show Fort Brown also. In other words, I anm trying to get all the Information
I can for the court.

The judge-advocate was instructed by the court to send for the
blueprint mentioned.

Q. Who was the sentinel on No. 2 post that night?-A. Private
Howard, of Company D.

Q. Do you know whether or not Private Howard has ever had
any trouble with the people in Brownsville; any people in Browns-
villel-A. I never have heard that he had.

Q. You know nothing about it if he had had ?-A. I do not.
Q. I ask you, as a question of iact, whether if the post of Howard

had extended merely up and down in rear of the company quarters
would it have been possible for him to have seen any man or any
group of men jump over the wall upon that night?--A. It was a
very dark night. don't believe if he had been, for instance, at the
end of D Company quarters that he could have seen anybody in
rear of B Company quarters. In fact, I came around from the
guardhouse between that vacant set of quarters and C Company
quarters, and I could not-this was about half past 11--could not

istinguish anyone in rear, except on the main walk going out of the
garrison when they came in the glare of the street lamp.

Q. As a matter of fact, was there anyone there? You said you
could not distinguish-

A. I was looking for the sentinel; he was there. I found the
sentinel immediately between D and B Company quarters on the front
walk.

Q. But there was no one else in rear of the quarters at that time V-
A. Yes; there were some others-some children.

Q. At what point-A. Right on the walk at this end of B Com-
pany quarters there were three or four children-five children.

Q. But these children were* in the light?-A. They were in the
light so I could see them.

Q. There was no one else, however f-A. No; no one else.
Q. Did you ever hear of the so-called Tate affair ?-A. I have.
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Q. What was it?-A. It was an affair between a man named
Tate who was in the customs service of the United States, and a
member of my company named Newton--James W. Newton. That
question was What was it?

Q. Yes.-k. I think this affair occurred on a Sunday night, a
week or twd weeks before the shooting. The exact night I do not
remember, except that it was a Sunday night, when Newton came
to my quarters and reported to me that lie had been knocked down
on Elizabeth stivet, on the block or in the block, about a block be-
vond the post-office; that he and Private Lipscomb, of my company,
were walking down the street. The sidewalk there was quite nar-
row, and on the outer edge of the walk a man stood with five women.
Newton said that it woild be necessary for he and Lipscomb to go out
into the street or to pass between the people and the fence, and they
decided to do that and dropped into single file; that Newton-he
was in the lead, and when opposite this man Tate, whose name I
afterwards found out in my personal investigation of the matter-
he hit Newton in the head with the butt of his revolver and said,
"Here, you damned nigger, I will teach you not to walk on the side-
walk when ladies are standing there." Newton told me at the time
that one of these women said something to him, he was not positive
what it was, but Newton was knocked to the ground, and Tate
covered him with a revolver. Lipscomb reported to me that he
himself was frightened and turned and ran to the corner, which was
about 30 or 40 feet distant. Newton staggered to his feet, and Tate
covered him with his revolver. " Now,"lie said, "turn around and
march, and, damn you, if you make a move I will blow your brains
out." Ie marched Newton back to the corner where Lipscomb was,
cursed a little more, and told him to go home. Newton came to the -
garrison, I believe, immediately. le came to 1n house; was not
excited in any way, except slightly nervous; said his head hurt very
bad. He thought he had been very much mistreated and wished to
make the official report to me, and I made the personal investigation
that night of both Newton and Lipscomb, also a further investigation
the next day, and from L'dhe cashier of one of the banks in Browns-
ville-I have forgotten the name of it--found out the name of this
man Tate.

Q. Did you ever see Mr. Tate and question him as to his side of
the story?-A. I don't recall that I have ever spoken to Mr. Tate. I
saw him here on the court-martial the first time I ever recall seeing
him.

Q. Was Newton angry or incensed at Tate when he reported to
you-appear to be?-A. He didn't appear to be a bit excited. He
was naturally angry over being hurt.

Q. Did this incident become widely known in the garrisont-A. I
don't believe it did, unless it was general conversation among the
soldiers, and what that was I could not say.

Q. Do you know whether or not any feeling of resentment was en-
gendered by this incidentl-A. I don't think so in the least.Q ewton tell you there was a fence at this p-cel-A. AQ. Did Newo tl outeeasaenetthsp.1.co-A
fence? Yes.

Q. As a matter of fact, is there a fence there -A. I do not know;
I did not go up there. Most of the houses in Brownsville, to my
recollection, did have fences.
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The court (lien took a recess until 11 o'clock a. m., at which hour
the members of the court, the accused, his counsels, the witness, the
reporter, and the judge-advocates resumed their seats.

The judge-advocate addressed the court as follows:
The blueprint map of Fort Brown has been brought Into the court room, and

I wouhl like to hear any remarks that counsel cares to wake about the map.

By counsel for accused:
From a cursory exniniition counsel Is convinced there are a number of

errors. For Instance. it does not show the new gyminaslum, It does not show
the path described as crossihg the parade ground east of the road by the ad-
ministratiou building, it does not show one or two other buildings. It does not
show a road In front of the guardhouse and ove In the rear except one well In
the rear, which It is ansunied Is the one shown there (indicating map on wall).
It does show noncomulssioned staff quarters to the east of that last-mentloned
road and none to the west of It, as Indicated on this lIa). There are a number
of oniisslons, I presume accurate at the tine it was made. L t it does not show
the present condition of Brownsville. I Iwlieve siich a map could -be gotten
from the Quortermaster-Genera I's Office, because they must keep posted as to
where the diffe.,%nt buildings are.

By the judge-dvocate:
I understand, then, that this map Is not entirely sati mfnctory, and if the court

desires I can send n te!egrain to the Quarternhaster-Cieneral, asking If he can
supply us. with such a iap.

By a member of the court:
Could not this present iiiap be corrected to the extent the counsel desires?

By the judge-advocate:
May It please the court. I think I would be Inclined to object to that, because

there are a number of different opinions.

By the president of the court:
Mr. Judge-Advocate, if you can secure an official map that Is accurate and up-

to-date the court would be glad to have you do so.

By a member of the court:
I would like to suggest that the department commander be requested to send

an officer down to Brownsville with this map and let liu correct It down there.

By the president of the court:
Mr. Judge-Advocate. obtain n map that is certified officially as being correct.

Of courAe the ineans of obtaining it will-

Q. Did you ever hear of any trouble which a soldier by the name of
Reid had with a man named Bakerf-A. Yes; but the man's name
was Bates.

Q. I will amend the question. Will you kindly describe what this
incident was?-A. Private Reid reported to me that returning from
Matamoros lie was knocked off the plank walk that runs to the ferry'
on the American side--knocked off this walk by one of the customs
officers, whose name he afterwards found to be Bates.

Q. For what reason was this man knocked off the walk, if you
knowl-A. He told me that the walk was narrow and this man-in
passin this man he brushed against him and the man deliberately
shovefhim off, saying at the samine time that lie. would let no negro
walk on the same walk with him. I had the investigation the next
morning, which was the morning of August 13, and found out that
Reid had been drinking the night before and was quite noisy down
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there at the plotforn; also that this was before he had passed this
man, Bates. Bates was not present, in other words, when Reid was
lois.•

Q Whose story did you investigate?-A. I investigated Reid's.
Q. Did you ever see Mr. Bates and talk to him about the inci-

dent ?-A. I saw Mr. Bates last week, but did not talk to him about it.
Q. In what company was Private Reid ?-A. In my company, C

Company, Twenty-fifth Infantry.
Q. Did you ever hear of any trouble that a soldier named Adair

had with a certain citizen of Brownsville.-A. He had no trouble.
Q. Did you ever hear of any incident that might be called the

Adnir incidentl-A. Yes.
Q. Will you kindly' describe what that was?-A. Adair reported

to me, as company commander, that after a visit to Matamoros he
returned from MaNtamoros and had in his breast pocket a small
silver penholder which he paid (0 cents gold for; that after
crossing the ferry he was holdup by one of the customs officers and
searched and the penholder was taken from him. Adair said that
the man cursed him for trying to smuggle, and also informed him,
Adair, that he was going to report him to his company commander.
Adair made the report to me and said that he was perfectly willing
to pay the duty, which was a very nominal figure, but that the man
would not give him back the penholder. This incident occurred on
Saturday, Augiist 11, and in the subsequent events I had no chance
to investigate the matter further with Adair.

Q. In what company was Adair?-A. Company C, Twenty-fifth
Infantry.

Q. So the soldiers Newton, Reid, and Adair, were all of your
company ?-A. All of my company.

Q. Did not these events apparently engender some ill feeling i
your company against the people of Brownsville?-A. Not in the
least.

Q. Did that seei'n natural to you I-A." The only man who felt grieved
very badly was Newton. le was not incensed or angry, but he felt
hurt. Newton was a splendid soldier a man of good habits, and I
do not believe, knowing the man, that he would deliberately pass any
people on the sidewalk, white or colored, and brush against them or
knock them off. lie was my company clerk for a long time, and was
extremely polite and obedient.

Q. The only participants in the Tate-Newton, the Reid-Bates, and
the Adair incident were soldiers and customs officers, were they not?-
A. I believe so. Bates was in the customs service and afterwards
did the same thing, so I have found out since, to another man, and
had to leave Brownsville. Tate, I believe, was in the customs service,
and the other man was an inspector of customs, who searched Adair.
His name I do not know.

Q. I ask you as a military man whether these various incidents
would not naturally have created a feeling of resentment by. the
soldiers against the customs offiers?-A. I should think so. They
felt they were being imposed upon.

Q. Did you report any or oil of these affairs to the commanding
officer, Major Penrose?-A. I did.

Q. All of them?-A. Yes; all of them.
Q. He was, then, fully cognizant of what had occurred?-A. Yes;
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but we had had no opportunity to investigate the affair, further than
what I did personally, on account of the absence of the collector of
customs a Mr. Vann.

Q. Will you state to the best of your recollection what MAljor Pen-
rose said when you reported these incidents to him.-A. I on't be.
lieve I can.

Q. Can you state the effect?-A. Well, he felt as I did, I think-
that the men were being imposed upon; they were not being treated
fairly.

Q. Now, if both you and Major Penrose felt that the men were not
being treated fairly, isn't it reasonable to suppose that the men them-
selves in the garrison would have the same feeling?-A. I think so;
yes; those who might know it.

CROSS-EXAMNATION.

QUESTIONS BY THE ACCUSED.

Q. How long have you been in the service, Captain ?-A. Fifteen
years this coming month.

Q. Where have you served ?-A. I have served-do you wish the
especial places?

Q. Generally- yes.-A. Governors Island, New York Harbor-
Q. When?-A. From 1889 until the spring of 1890. At Alcatraz

Island from May, 1890 to 1892. At Fort Canby, Wash., from
1892 to 1894. At the Presidio of San Francisco from 1894 to Febru-
ary ~, 1890. In Porto Rico from 1898 to November 30, 1000. At
Fort McPherson, Ga., from that time until March, 1901. Then
went en route to the Philippine Islands where I served until 1.904.
Since that time I have been stationed at Fort Niobrara, Nebr.,
Brownsville, and Fort Reno.

Q. W'tnat was your enlisted service of this part?-A. Six years and
four months.

Q. And you have been a commissioned officer since when ?-A.
Since July 9, 1898.

Q. What part of the Philippine Islands did you serve in?-A.
I served for three months in Leyte, southern Leyte, when General
Smith sent me to Samar, where I stayed for a year; then went to
Tacloba', Leyte, and stayed there until the Surigao campaign broke
out, and then I went to Surigao.

Q. What was your station in Samar?-A. Quinapundan and
Guian.

Q. You were there during the active hostilities after General Lue.
ban I-A. Yes, sir.

Q. Did you remain theie after he was captured and surrender was
made ?-A. Yes, sir.

Q. How long have you been in the Twenty-fifth Infantry, Cap-
tain f-A. Since December, 1904.

Q. Have you had command of C Company ever since that -- A.
Ever since that date, yes, sir; December 12, 1904.

Q. You were wounded recently, were you not?-A. Yes, sir.
Q. When was that ?-A. The night of December 21.
Q4 Have you recovered from that yet?-A. Not entirely; no, sir.
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Q. Where were you wounded I-A. I was shot in the head and also
under the left arm.

Q. You were officer of the day on the 13th of last August--A.
Yes, sir.

Q. You marched on at what timel-A. At about 10.15--between
10.15 and 10.30.

Q. And when you reported you state your instructions were to
carry out the usual orders--A. Yes, sir.

Q. And those usual orders are found ordinarilyt-A. In the guard
manual; and they are the standing orders of the post.

Q. And these standing orders at that time included the keeping of
children away from the barracksl-A. Yes, sir.

Q. Did your standing orders at that time require you to make cer-
tain inspections of the guard ?-A. Yes, sir.

Q. And what inspections were they, do you say -A. The main
guard-I mean to visit the guardhouse at all roll calls-reveille, guard
mounting, retreat, and at taps.

Q. And what inspections were you expected to make of your three
reliefs or sentinels ?-A. Relief or sentinels were supposed to be in-
spected at least once while on post.

Q. Was there any specified time when you were to make this in-
spection ?-. There was not.

Q. Did you make an inspection of your sentinels that day?-A.
Yes, sir.

Q. Can you now tell when you visited the sentinels-the various
visits, if more than one--A. I don't believe I can give you the exact
hours.

Q. Well?-A. But I started in shortly after 6 and I finished up
the last one in front, of my own house at about half past 11.

Q. Do you recollect whether you paid any visit to the sentinels of
the main guard after 12 o'clock that night? Of the main guard, not
the company guard you put out.-A. Not from the time of my re-
porting to the commanding officer until I inspected the main guard
the next morning and inspected their rifles. Not between that.

Q. Now, you state your orders were subsequently modified by Ma-
jor Penrose between half past 5 and 6--your orders as officer of the
day. I wish you would state as nearly as you can, and specifically as
possible, what his orders were as officer of the day.-A. That order
was for me to send out into the town of Brownsville three patrols.
The first one to go out at about 7.30, and then the others. I don't
recollect that there was any special time, except they were to go out
between then and 10, and then, and taps, so as to get in any men who
might be out. There was an interval, the first-

Q. We will take up the question of patrols in a few minutes, as
to when you sent them out; but now we want to get at tbe orders,
as near as you can recollect, the specific orders Major Penrose "ave
you, as officer of the day.-A. I got that order, as I have stated it
to send out these patrols-three patrols. At the same time I asked
him if he wished me to go out, and he said, if I felt-if I desired-I
could, to follow the patrols up and see they carried out their duty and
see they got in all the enlisted men, which I did.

Q. Do you remember his saying anything in connection with this
order that no one was to be allowed to leave the garrison that
night?-A. Yes, sir.
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Q. When did he give you that order I-A. About quarter to 6.
Q. At the same time he gave you the other order -A. Yes, sir.
Q. And his order was no one was to be allowed out that night f-A.

None of the men of the command were to be allowed out.
Q. And what if anything did he say about passes--A. Passes

were all revokes.
Q. From what hour f-A. Eight o'clock.
Q. And you say no one was to be allowed to leave the garrison

that night f-A. Yes, sir.
Q. Did you understand that order was given to you as officer of the

day f-A. 'Both as officer of the day and as company commander.
Q. Did you transmit that order to your noncommissioned officer, or

commander of the guard ?-A. I did.
Q. Who was that?-A. The commander of the quard was Ser.

geant Reid, of Company B, Twenty-fifth Infantry.
Q. Can you remember where you gave the order to him f-A. At

the guardhouse.
Q. And did you give him all of this order, as given by the com-

manding officerf-A. I did.
Q. Did you understand from the order that Major Penrose gave

you, as commanding officer, that your guard was to prevent men
going out after 8 o'clock?-A. Yes, sir.

Q. And did you so transmit it to your noncommissioned officer of
the guard, Sergeant Reid-A. Yes, sir; the entire guard was in.
structed.

Q. That no enlisted men of the command were to be allowed out
after 8 o'clock #-A. Yes, sir.

Q. About what time was it when you gave this order to Sergeant
Reid, sergeant of the guard f-A. I gave him the order about no men
being allowed out at retreat when I made my inspection of the guard.
The order about the patrols I did not give until later, because I did
not want the matter circulated through the garrison.

Q. Now, Major Penrose had given you at this time (he order to
send out patrols, had he- Y, sir.

Q. Now, Captain, let's take up the question of patrols; when did
you first send out a patrol f-A. The first patrol a corporal and two
men, left Fort Brown at about 7.30. This was followed-

Q. Wait a minute. Did you give any instructions to this patrol;
and, if so, what were they f-A. The instructions to this patrol were
to go down Elizabeth street five blocks, turn to the right two blocks,
and return to the post on the street parallel to Elizabeth street. The
corporal was instructed to arrest and bring in nil men found out in
town. To notify them that their passes had been rescinded, and that
all men must be back in the garrison by 8 o'clock. The second
patrol--

Q. Went out at what time?-A. Seven forty-seven forty-five.
Q. Who was sent on that-A. Private Ash, of CompanyD,

Twenty-fifth Infantry, who was sent to the landing way where oats
left for Matamoros. I instructed him to remain on the landing plat-
form until 9 o'clock that night, until the clock struck-there was a
big clock they had there. He asked me if he should take his gun,
and I said n6, he was instructed to go there and remain on the plat-
form until 9, and notify any men returning from Matamoros, or
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attempting to go oter there, that. all passes were revoked, and that
all men must be in the garrison by 8 o'clock.

Q. And now your next patrol, when did that go?-A. The next
patrol went out at 8 o'clock. That patrol I instructed to go outside
of the garrison wall and go down three or four streets-that part of
the town was not familiar to me, but. it was over in what was known
as the " tenderloin district." They were to go down and patrol
through that part of town, then go down five blocks and turn to the
left and return to the garrison by way of Elizabeth street.

Q. Did you send out another patrol?-A. I sent but the fourth
patrol-covered the same ground as the first.

Q. And who was on that, if you recall?-A. That one, if I remem-
ber correctly, was Corporal Wheeler.

Q. Did you yourself go out at any timne?-A. After I had started
the patrols.

Q. About what time?-A. That would be about 8 o'clock. I went
down Elizabeth street from the garrison. On the way, however,
I stopped at my company and asked the first sergeant if all the men
were in. Then went down Elizabeth street to the block beyond the
post-office, turned to the right three blocks, and went down a couple
of side streets, then got en a street passed by the market. That part
of town wai not very familiar to me, so I just walked around; most of
the streets were dark. I did not see any soldiers. Went to the mar-
ket place and saw a man standing there; in fact, there were four
or five men standing there in one place on the left-hand side, but this
man I spoke to and asked him if he had seen amy of my patrols, and
he said," Yes, one had just passed by a few minutes before." I asked
him also if he had seen any of the men in town, and lie said, " No, not
recently."

Q. Was it a civilian you were talking to-A, Yes, sir.
Q. Did you know him?-A. Yes, sir.
Q. Who was he?-A. His name was Crixell; I don't know what

his first name is.
Q. Did you go out again that night, yourself, or send any patrol

out?-A. I sent out the fifth patrol a few minutes after 10. I did
not go out; no, sir. The fifth went out, covering the ground taken
by the third.

Q. Do you remember who was in charge of that patrol, and what
was the size of it?-A. It was 3 men, a corporal and 2 men. I am
not positive who was in command of it, either Corporal Burdett or
the third corporal of the guard, I have forgotten his name now.

Q. In givin the time you sent these mei out, did you note it spe-
cifically yourself, or is that given from your recollection ?-A. I per-
sonally superintended the departure of Al the patrols, and the time I
thinks actually correct.

Q. And now, you say you wnt these patrols out personally; did
they report back to you, or who did they report to _-A. They re-turied to the guardhouse and I saw them there after their return. I
visited the guardhouse at 9 o'clock, then again a few minutes after
10, and then again at check.

Q. And check was at the usual hour of 11 o'clock?--A. Eleven
'clock: yes. sir.
Q. Were any men arrested and confined that night for being out-
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A. There were no men confined. They were to be brought back to
the post; the arrest was simply to bring them into the garrison.

Q. And send them to it quarters--is that what you meant-A.
Yes, sir.

Q. There were some men reported absent from your company, was
there, when you asked your first sergeant about 8 o'clock, when you
went outI-A. lie reported to me that all the men were in except
two who were on pass-three who were on pass-and could not be
found.

Q. And these three ware whom ?-A. Sergt. George Thomas, Pri-
vate Lee, and Private EfTward Johnson.

Q. Did you report to Major Penrose the result of these orders; this
patrolling, I mean ?-A. I reported to Major Penrose at or about 9
o'clock.

Q. What is your recollection as to what you reported to Major
Penrose at that time f-A. That I reported that the patrols had been
sent out up to that time, by his instructions, as directed by him; that
one or two men, or three men, I have forgotten which, had been found
and brought back, and the patrols had not found any other men in
town.

Q. But your recollection is some two or three men had been found
and turned back by the patrols?-A. Had been brought in; yes, sir.

Q. Did you report the absentees from your own company; the
men on pass, if you recall ?-A. I think I did; yes, sir.

Q. Do you recall now anything else you reported at that time i-
A. No, sir; I do not.

Q. Was it the custom at Fort Brown for the officer of the day
to receive the reports of the first sergeant, at checkl-A. Of the
noncommissioned officers in charge of quarters; yes, sir.

Q. That's what we know in the Army as check roll call f-A.
Yes, sir.

Q. You took that report that night?-A. I did; yes, sir.
Q. Were any men reported absnt ?-A. No men reported absent.
Q. Where was it customary for the officer of the day to stand when

he took check, or was there rnv fixed place?-A. There wasn't
any particular place, but we usually stood-that is, I always stood
about the center opposite B Company, on the center walk.

Q. Did the noncommissioned officer of the guard come up and
report to you therel-A. No, sir; I went to the guardhouse, after
taking check.

Q. About what time did you go to the guardhouse?-A. At about
20 minutes after 11.

Q. And what did you do at the guardhouse at that hourl-A. I
inspected the guard nnd prisoners, sir.

Q. How many prisoners did you have, do you recall f-A. I do
not; no, sir; I believe it was four.

Q. How long were you at the guardhouse at that time?-A. I
don't think it was over five minutes.

Q. And where did you go from therel-A. From there I went
down in rear of the company quarters, passing in rear of my own
company quarters.

Q. What purpose had you in going there --A. A few days before
this the first sergeant had notified me that men returning from pass
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itd been in the habit of sitting out on the back porch, and talking
a11d disturbing the other men, and I had given an order that no men
were allowed out there after retreat, so I went there to see if any
were sitting around on the porches.

Q. Did you see or hear any men on the porticoes at that time-
A. No; I did not.

Q. You were satisfied then that your order had been obeyed at
that time?-A. Yes, sir.

Q. You said something about an incident of seeing some children
at this time. Tell us )uSt what occurred.-A. When at the south
end of my own barracks I saw, up on the walk between B and D
Company, which I supposed was a couple struggling-it was not
very ight-that is, the lights were not very bright-and I .unhooked
my saber and ran U) there just as hard as I could go, and when I
arrived at the point on this walk, I found either six or seven children,
held off by a big, black dog of one of the companies. lie was growl-
ing, and they were very much frightened and these children were
swaying back and forth, running around each other, or around the
largest boy of the party, so as to get away from the dog, and I
drove the dog off and took the children to about the center of the
parade ground. I knew nearly all of them and asked them where
they had been; they.said they had been to a party at the Cowen
house; and after taking them out there I told them they could go
along home by th.emIve,, and I went back to get my sentry andinspect him.

Q. About where (lid you get your sentry that you speak of?-
A. I found him u:n the walk between D and B Company, on the walk
which runii in front. of the company barracks.

Q. As a matter of fact, the walk indicated on the map there is
erroneous, is it not-wrongly located ?-A. In front of the barracks?

Q. I mean this walk passing close to quarters 9 and 10 and running
into D Comp,,iy. As a matter of fact, doesn't that come out nearly
at quarters 8 and 9 and come by B Company?-A. It is right by B
Company; not by D.

Q. Tell us whereabouts you found this sentinel there by B Com-
pany. Can you point it out?

(Witness indicates on map.)
Q. About the intersection then, of the walk we have just spoken

of and the walk in front of the quarters --A. Yes, sir; just about
that point

Q. While you are there show us about where you went with these
children on the parade ground.-A. There is a walk running down
the parade to the center of the administration building, and I took
them out to about that walk (indicating on map).

Q. What kind of a walk is that, old or new 1--A. It is an old brick
walk.

Q. Rather grown up with grass?-A. Very much so.
Q. About how long were you with this sentinel --A. Oh, a couple

of minutes; long enough to ask his special orders and ask him some
about his general orders.

Q. To acquaint yourself with whether he was posted in his du-
tiest-A. Familiar with his duties; yesq, sir.

Q. Then where did you go I-A. From there I -went home.
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Q. And where is home? Where was homet-A. Quarters No. 11.
Q. Did you see any sentinel on post No. 3 at that timel-A. Yes,

sir; I saw the sentinel. He was walking then between Lieutenant
Lawrason's house, which is 10, and my own.

Q. Did you examine him at that time--A. Yes, sir.
Q. And what sentinel was that? Do you remember his name-

A. No, sir; I do not.
Q. But it was No. 4; he was on post regularly at that time?-

A. No. 3.
Q. No. 3 I mean. And then where did you got-A. Went to my

ownquarters, No. 11.
Q. What did you dot-A. I first removed my saber; left it on the

front porch by the door.
Q. Why -A. It has been a custom of mine to always leave it

there, so I could get it going out in a hurry. I went into the back
room downstairs where my desk was, took the evening papers, and
looked at the headlines, and drank a bottle of beer. This all took
about ten minutes, when I went upstairs, put out the light, took my
lantern, which I always keep burning at night, and went up to my
bedroom, fixed the clock for reveille, and went to bed.

Q. Did you note the time when you fixed your clock for reveille?-
A. Yes, sir.

Q. What time was itt-A. Ten minutes to 12.
Q. Was your clock right? Have you reason to believe your clock

was right with the post time?-A. It corresponded with the post
time; yes, sir.

Q. Ilow, you say you went to bed. What did you do to go to
bed ?-A. I removed my coat and laid down with all my clothes on.

Q. Except your blouse ?-A. Ye.s, sir.
Q. Have your shoes on?-A. Yes, sir. I would like to add to that

answer. Slept as I always have when I have been alone when officer
of the day.

Q. Do you want to explain that further-slept as you always have.
I don't understand what you mean.-A. I mean with my clothes on,
as I always have when I have been alone.

Q. Captain Macklin, I wish you would show the court what room
you slept in.-A. (Indicating on map.) A line drawn through there
would divide the house in half. There was a room downstairs here
and one downstairs here; a room upstairs over this one and one over
this one. Back here, being the lagoon, the back room up there is the
one I used as a bedroom on account of the breeze that came in.

(Witness indicated the front or main part of the house at No. 11,
both downstairs and upstairs, and in indicating a line that would di-
vide the house in two parts such line was run from east to wet, pass-
ing through the middle of the front or main part of the house, or the
part forming the T-the cross to the T.)

Q. Then it was the back room in the main part of the house t--A.
Yes.

Q. And not the back room in the L or T part ?-A. Oh, no; it was
the natural bedroom of the house. The other room no one can live in.

Q. Why I-A. Because it is too hot.
Q. Were you awakened that night ?-A. Yes, sir.
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Q. What time?-A. I was awakened about ten minutes after 1 or
a quarter after 1.
.By what?-A. By a member of the guard, who told me that

the commanding officer was looking everywhere for me.
Q. Do ypu remember who this man was t-A. I think his name is

Hairston.
Q. Charles Hairston?-A. Yes, sir.
Q. How did he wake you, Captain ?-A. By running right into the

room and shook me or touched me on the foot.
Q. Had you been awake before this?-A. I had been awake a few

minutes before that; yes, sir.
Q. Tell us about it.--A. At five minutes to 1 I heard what I

thought was a knock at.the front door, so answered "yes," then got off
the he(l, went over and lit my pipe, looked at the clock and saw it was
five minutes to 1, and said, "SI must have been mistaken; I was dream-
ing; it isn't time for reveille." I thought it was the bugler calling
me for reveille, and I laid down again and went to sleep. The man
(lid not answer or say anything to me other than just knock.

Q. At least that's all you heard ?-A. That's all I heard; yes, sir.
Q. Where did you go then, Captain, after the man wakened you;

what did you do?-A. I went over and reported to Major Penrose at
the main gate.

Q. Andhe was where--A. At the main gate.
Q. Did you note who else was there, if anyone, at that timel-A.

Yes, sir; Mayor Combe was talking to the major when I reported
to him.

Q. Do you remember what was said by Major Penrose at that
time ?-A. Ie spoke to me; asked me where I had been. He told me
also that he thought they were afraid I was out in town; that I
had heard the shooting, and had run over in that direction, and prob-
ublv been shot.

0. Said lie was afraid you had been shot?-A. Yes, sir.
Q. Is that all you remember of it now I That is all that he said to

you at that time?-A. The whole conversation was something like
this: He said, "My God, boy, where have you been f" I said,
"Over in ray house asleep." lie said, "I have hunted all over for
you. I was afraid you had heard the shooting and had run out in
town, or run out there on the street, and been shot, and I sent Lyon
with his company out in town to find you."

Q. Did he give you any order thenl -A. He gave me an order
then to join my company, also to verify the company.

Q. An order to verify the company'?-A. Yes, sir; and I think it
was right at that time he also gave me the order to inspect my guns
as soon as it was light enough to see. Either then or shortly after-
wards.

Q. Are these two-the second you are not so certain of-the only
orders you recall as his having given you at that time--A. Well, I
was directed to put my conipany on the line, in line of skirmishers.

Q. Not at that time-A. -No; just shortly afterwards.
Q. What did you do when he told you to verify your company?--

A. I had the men assembled had the first sergeant call the roll, and
he didn't do it very well, so I called the roll myself; had all the men
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step forward one pace so I could clearly see them; walked down the
line and examined them, and then I also counted the men and verified
them.

Q. llere were you when you did that with your company--A.
Iit in front of my own company quarters tinder the street lam p.

T Q.Then you had taken them froin the wall to that point?-A. Yes,

Q. You were satisfied in your own mind that all the men were pres.
ent at that time that should have been ?-A. Yes, sir.

Q. Were you subsequently ordered to put your men at some other
place?-A. Yes, sir.

Q. You did so?-A. Yes, sir.
Q. About what time wits that?-A. I think shortly after 2 o'clock;

I am not quite positive about that, though.

Q. What did you do; remain on guard all night then?-A. Yes,
sir.

Q. You testified to that--A. Yes, sir.
Q. Where was your headquarters at that time?-A. My head-

quarters was at the main gate.
Q. What were your orders aboutassing men in and out?-A. No

one was allowed to pass in or out. o one allowed to pass out at all;
no one allowed in except the mayor of Brownsville, which was after-
wards changed so as to allow persons in that he gave a pass to; not
that night, though.

Q. Passing on now to the question of the inspection. Did you in-
spect your guns the following morning'-A. Yes, sir.

Q. About what time?-A. Started in about quarter of 6.
Q. Was it as soon as it was light enough to see?-A. Just as soon

as it was light enough; yes, sir. I went out on the parade and
took reveille, and then came back and started in a few minutes after-
wards.

Q. Reveille was at 5.301-A. Yes, sir.
Q. And it would be a few minutes after that before reports were

made to you ?-A. Yes, sir.
Q. So you went back from your performance of your duties at

reveille and commenced your inspection?-A. Yes, sir.
Q. Did you go through all the guns?-A. I went through every

gun I had.
Q. Did you find any guns in your company that were powder-

stainedl-A. No, sir; not in any way.
Q. You are satisfied that at that time there were no powder-stained

guns in your company-A. Yes, sir; perfectly satisfied.
Q. What did you do after you inspected the company--A. Came

back by the road leadinor from the quartermaster storehouse to the
guardhouse and inspected the guard.

Q. Did you find anythingl-A. No, cir.
Q. You inspected al the guns of the guard ?-A. Yes, sir.
Q. Did you find any guns that were powder-burned I-A. No, sir;

none at all.
Q. Were you relieved from the wall that morning before 9 o'clock

for any purpose?-A. No, sir: I think I was relieved at 9 or about 9.
Q. Wasn't your company relieved for breakfast by B Company?-.

A. Yes, sir.
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Q. About what time was that?-A. About 7.80.
Q. Or immediately after their inspection was completed ?-A.

Yes, sir.
Q. And then you went back on guard ?-A. Right after that, -r'd

stayed until 9.
The court then took a recess until 2 o'clock p. m., at which hour

the members of the court, the judge-advocates, the accused, his coun.
sel, and the reporter resumed their seats.

The witness, Capt. EDOAk A. MACKLIX, was reminded by the judge.
advocate that lie was still under oath.

CROSSoEXAM!NATIO CONTINUED.

QUESTIONS BY COUNSEL FOR THE ACCUSED.

Q. As I understand, this morning you stated that you reported to
Major Penrose about 1.15, and that his order that you got was to
take command of your company ?4-A. Yes, sir.

Q. And the next was to verify the company ?-A. Yes, sir.
Q. Who was in command of the company at that time?-A. Lieu.

tenant Grier had been placed in command of my company owing to
my not being present.

Q. Were you ordered to report absentees?-A. Yes, sir.
Q. Did you do so?-A. Yes, sir.
Q. And you reported-A. I reported that I had 45 men present,

that the absentees were 3 men on pass, 4 men on guard-
Q. We will take that tip in a minute. Now, what was the next

order you got from Major Penrose after that?-A. It was to take
position along the line extending from in rear of D Company's
quarters over to the quartermaster storehouse; that in case of an
attack the men behind the wall were to remain in their positions; the
other men were all to be instructed to fall back on the parade ground
and lie down; that under no circumstances was any man to fire unless
he had a direct order from a commissioned officer.

Q. Was there any orders about an alarm-giving the alarm-or
anything of the sort in this connection ?-A. Well, in case a party of
men were seen approaching the post, the man was to immediately
give the alarm.

Q. And then fall back?-A. And then fall back; yes, sir.
Q. And what was the next order you got, as company commander-

to inspect your rifles?-A. Inspect my rifles as soon as it became light
enough to see.

Q. Was anything said about inspecting the ammunition -- A. Yes,
sir- also to inspect my ammunition and verify it.

1. Now, tell us what the result of this roll call of yours made in
obedience to the orders of the commanding officer, as you testified
was made on company parade, as to the number of men present and
absent?-A. The result was that I found 45 men in ranks; there were
3 men away from the company-away from the garrison.

Q. Where were they-on detached services -A. Two were on
detached service, 1 at Fort Bayard, N. Mex., and the other at
K.nsas City, on furlough. In the post not present with the company,
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were 4 men on guard, 1 in the hospital, 2 in confinement, 1 sleeping at
Lieutenant Higgins's quarters, I at Major Penrose's and there were 3
men out on pass and 2 men at the Government corral.

Q. Making a total of- A. Making a total of 62 men.
Q. Now, did you make a check up of your rifles at this time?-A.

The rifles out in the hands of the men-I examined all the men and
found they each had a rifle. The rifles in the storeroom were not
checked until the morning of August 14, the following morning.

Q. Were there any rif les not in the hands of the men and not in
the storeroom?-A. Yes, sir; there were 2, one in the possession of
Lieutenant Hay, who was a competitor at the rifle competition at
Fort Sill, and another one in the posse.sion of my first sergeant, who
was also a competitor at the sanie place.

Q. How many rifles were you accountable for altogether?-A.Seventy.Q. You say there were 2 at Fort Sill and 45 in the hands of the

men ?--A. Yes, sir.
Q. That leaves-A. Thirteen to be accounted for.
Q. Twenty-three to be accounted for.-A. Twenty-three.
Q. Where were they ?-A. All the balance of the rifles were in the

storeroom in the field'chest.
Q. How many rifles did you have out of the storeroom alto-

gether?-A. I had 57. Every man
the 2 musicians. v m as equipped with a rifle except

Q. Now, where were the rifles that were not in the hands of the
men, not in the storehouse. and not at the rifle range ?-A. They were
locked in the gun racks.

Q. Did you check those up that night.?-A. I did; yes, sir.
Q. Did any of those men who were absent-that you have named

over as being absent from the post, except the gulard-have their
rifles with them ?-A. They did not; no, sir.
. Q. And the men you stated were out of quarte.s?-A. They were
all locked in the gun racks. There was a uniform order that all
guns belonging to men who were on extra or special duty would re-
main in the quarters in the gun racks.

Q. Were all your gun racks in perfect condition when you looked
at them that ni ght?0-A. No, sir; they were not; there w ere two of
them that had en damaged, and I called for the noncommissioned
officer in charge of quarters-the first sergeant reported to me also-
and reported to me that thele gun racks had been broken open by an
accident.

Q. You know, now, about that personaily?-A. No, sir; except
the simple report.

Q. W1hat was done with these gun racks-these injured gun
racks?-A. The following morning Ir reported to the quartermaster,
Lieutenant Grier, to have tem repaired. and lie gave me an order.
and I directed the quartermaster-sergeant to send them to the post
blacksmith for repairs.

Q. I)o you know what instructions you gave in sending them over
there to be repaired?-A. Yes. sir; I gave orders to the quarter-
master-sergeant to have the gim racks put on the back porch. and for
him to go to the provost sergeant and get a team and have them
hauled to the post blacksmith shop.
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Q. Were the others damaged at all f-A. There were some marks
on (hem, but not damaged to the extent of being in need of any
repairs.

Q. Did your artificer do any work on them ?-A. Yes, sir he fixed
one of them where the block turned, and he nailed it together after-
wards.

Q. Did you get an order from Lieutenant Grier, as quartermaster,
to have these repaired ?-A. Yes, sir.

Q. And they were so repairedl-A. Yes, sir.
Q. Do you recall the general nature of the injuries to these arm-

racks that were reportedby you to Lieutenant Grier, the quarter-
master?-A. The damage was about the staple near where the lock
joins-where the lock goes through, rather.

Q. How was this damage committed, apparently i-A. To all ap-
pearances it had been done by an ax.

Q. Were the locks injured, or any of them?--A. The 10ck of one
of them was injured.

Q. In what way?-A. It had been cut in two on the hinge by an
ax-what I took to be an ax.

Q. Well, what part of them were injured with the ax opposite
the lock; was it the band that holds it in therel.-A. Yes, sir; the
band was very much bent and twisted.

Q. Were the staples injured-the staples that fasten the band
on ?-A. Where the bands join together?

Q. I mean where you pull the bands around and fasten onto the
staple, and then insert the lock that locks the top of the gun in.-A.
That staple was damaged.

Q. In both of them, or in one?-A. As near as I can recall, only
in one.

Q. Is your recollection very accurate about these injuries?-A.
Yes, sir;'1 feel quite positive about them.

Q. Do you remember how long it took to repair those?-A. I
don't believe it was over an hour, sir.

Q. You have reason to believe that these were sent down in the
provost wagon the following morning?-A. Yes, sir.

Q. Well, now, as far as you know, was one or both of the other
racks unlocked that nightlor not, or do you know of your own
knowledge whether they were unlocked?--A. I really couldn't say;
I do not know.

Q. But you personally checked up your rifles at that time, and you
are certain that all of the rifles that you are accountable for were
either in the hands of the mvn or just where you placed them--A.
To my entire satisfaction.

Q. bid you report to 'Major Penrose the result of your roll call
before or after making this inspection, if you remember?-A. After
checking the rifles in the hands of the men; immediately after that.

Q. After checking the rifles in the hands of the men?-A. Yes;
the other rifles,.as 1 have already stated, I didn't check until the
following morning.

Q. By the rifles in the hands of the men, do you mean the entire
57 that were out of the storehouse?-A. No; I mean the rifles that
were in the hands of the men who were out in front of my company
and the rifles that were in the gun racks.
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Q. Do you remember what you reported to Major Penrose at this
time?-A. I don't recall it now; no, sir.

Q. You didn't report anything more than that your rifles were ac-
counted for?-A. That is all; and that my men were accounted for,
except three men out on pass.

Q. Did you examine your rifles the next morning that. were packed
away -A. Yes. sir; all of them, and my revolvers.

Q. What condition did you find those rifles in that were packed
away ?-A. I found them just about the same condition as when we
had packed them at Fort Niobrara, with cosmoline oil on them, and
unused.

Q. What condition wa4 the package containing them?-A. The
seals were unbroken.

Q. Just as they had been sealed at Niobrara--A. Yes, sir; with
the ordnance seals.

Q. Now tell the court. what condition your pistols were in. Were
any of those in the hands of the nen?-A. No, sir; there was not-
the pistols were in the storeroom, except one that was in my own pos-
session; I had to send for it that night after I had reported to Major
Penrose, and the others were in the storehouse, nine of them.

Q. You were accountable for ten?-A. Yes, sir.
Q. In what condition (lid you find those?-A. They were all cov-

ered with oil, and had been undisturbed.
Q. Now, Captain, in regard to your ammunition. What kind of

ammunition did you come from Fort Niobrara with in the hands of
thp men?-A. Each man in my company had 20 rounds of the
Springfield ammunition.

Q. The ordinary steel-jacketed bullet ?-A. Yes, sir.
Q. Did you change that at all after you got to Brownsvillef-

A. Yes, sir; within two or three days after arriving at Brownsville
I had all of this ammunition taken in and issued every man of the
company 10 rounds of what is known as the guard ammunition.

Q. That is the reduced charge with the lead bullets?-A. Yes, sir.
Q. And this ammufnition was kept where, by the men t-A. This

ammunition was kept-they used the leather" belt, and they were
issued in the McKeever cartridge box.
. Q. When you took up this ammunition what was done with it?-
A. It was put in one of the regular ammunition boxes and screwed
down and sealed.

Q. Now, when you check up your ammunition-when did you
check up your ainunition?-A. My ammunition was checked the
next morning at about 7.30.

Q. Right in that connection, had an issue been made the night
before to your company ?-A. Yes, sir.

Q. You were not present at that issue?-A. N o, sir.
Q. Were you informed how much had been issued ?-A. Well, the

quartermaster-sergeant reported to me and also Lieutenant Grier
informed me that-he had opened one box, 1,200 rounds.

Q. An original package?-A. Yes; and had distributed them to
the men, but he didn't know how many he had given to each man.

Q. Did you check that up ?-A. Yes, sir.
Q. What condition was all the rest of your ammunition in?-

A. Just as I had sent it from Niobrirai. except this one box that had
been opened by Lieutenant Grier-in his preence.
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Q. And the box that you had repacked and sealed I-A. Just
where it had been placed when it was picked up, undisturbed.

Q. Were any of those seals broken 1-A. No, sir.
Q. Before you left Niobrara, had you taken any pains about see-

ing what ammunition your men had in their personal possession-
A. Yes, sir.

Q. What was that f-A. After the completion of the target prac-
tice, which was in the latter part of June, I gave an order to the
company one Saturday morning that all ammunition in the hands of
men was to be turned in i that would make frequent inspections to
see that there were none in the lockers, and if I found any man with
any bullet ammunition at all that I would prefer charges against
him. All the ammunition for the following Saturdays-two Satur-
days following-I made inbpections of the lockers and in some cases
had barrack bags opened and the contents thrown on the floor, and
as a result I think I got in every round of ammunition that was in
the hands of my men. Then they had nothing further than the
guard ammunition, which was 10 rounds. Later I received an order
that each man was to carry 20 rounds of ammunition on the train,
so I had to open up a box to issue.

Q. Then when you took this up, this 20 rounds, did the men have
it all, or was it all turned in?-A. It was all turned in and there was
none issued.

Q. The time that .1 refer to Captain, was when you came from
Niobrara, arrived at Brownsville, and took up this steel-jacketed am.-
munition and reissued your 10 rounds.- Were these 20 rounds per
man all accounted for at that time ?-A. Yes, sir.

Q. And that is the time that it was packed away and the package
sealed? -A. Yes; all of them.

Q. Were your package--you stated, I think, that all your packages
the following day were in original packages, all your packages of
ammunition were in sealed packagesO-A. All were in sealed pack-
ages; there was this surplus that wasn't an original package; there
was one as it comes from the ordnance department.

Q. Were all these seals unbroken, of all the packages?-A. Yes,
sir; all of them.

Q. When you said surplus you mean that you had ammunition
surplus?-A. No, sir; I do not.

Q. The ammunition that you had on hand corresponded with your
returns -- A. Yes, sir.

Q. Captain, how many keys did each gun rack have in your com-
pany?-A. Two.

Q. Two to each lock?-A. Yes, sir; two to each lock; two locks on
the gun rack.

Q. Where were those kept?-A. They are usually kept, or have
been in my company, one set. in use by the noncommissioned officer
in charge of quarters, who had orders to verify the guns night and
morning, especially when he turned over, and the other set was kept
in the quartermaster's storeroom, or in my company's storeroom.

Q. They were in the charge of the quartermaster-sergeant--A.
Yes, sir.

Q. And you happeneil to know personally where he kept them?-
A. Yes, sir; he kept them in the field desk, to which he carried the
key.
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Q. So that one set was on a ring, turned over daily to the noncom-
missioned officer in charge of the room, and the guns checked up, and
the other was kept in the field desk, to which the quartermaster-
sergeant had a key ?-A. Yes, sir; and I don't think anybody else
knew where they were.

Q. Who was your quartermaster-sergeant at that time?-A. George
W. McMurray.

Q. How much service did he have ?-A. He enlisted in 1898; he
was quite an old man, but he hadn't had any service previous to '98,
as I recall it.

Q. Now, you testified that you made an inspection the following
morning as soon as it was light enough to see?-A. Yes, sir.

Q. Did you find any guns at all that raised any suspicion in your
mind at all as having been fired?-A. No, sir; not in the least. I
found a few that looked dirty, and on these I used my handkerchief,
but I didn't find anything at all.

Q. What did you report to Iajor Penrose as the result of that
inspection ?-A. [ reported to him that I had found no rifles in my
company or in the guard that were dirty; that showed any signs offiring.

Q. Do you remember when and where you reported that?-A. I
think the major waited at the gate for me while I was away, and I
made the report at the gate; I had to go all along the line and in-
spect my sentinels.

Q. Well, you reported specifically that you found nothing sus-
picious about any of your guns or of the giiards?-A. Yes, sir.

Q. Did you make any report to him about your ammunitionl-A.
Yes, sir; that report was made about 10.30 that morning at the
adjutant's office.

Q. And what did you report to him at that time about that?-A. I
reported to him-

Q. About the ammunition, I mean.-A. I reported to him that I
had examined my ammunition and found it all intact.

Q. Captain, did your men have their own rifles that night?-A.
Very few.

Q. Very few of them had their own rifles?-A. Yes, sir.
Q. You discovered that in your inspection?-A. Yes, sir; and I

permitted quite a good many men on that line to exchange rifles who
had adjoining posts.

Q. When was that?-A. That Was when I was inspecting those
rifles the following morning; I don't recall that I found one man
that had his own rifle.

Q. There was so many of them that didn't have their ovn rifle
that you noted the fact? -A. Yes, sir; it was very noticeable.

Q Was your guard ammunition all right, too?-A. Yes, sir.
Q. Do you remember how much pistol ammunition ou had, and

where it was?-A. No; I can't tell you how much I had, but that
was in the box that never had been opened while I was there, because
that night I wanted to get 10 rounds for my own pistol, and the
quartermaster-sergeant told me it would take too long to open the
box, and Lieutenant Lawrason loaned me 10 rounds.

Q. About what time were you relieved the next day--A. About
7.30, I think; between 7.30 and 8.
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Q. You now refer to what-being relieved from the- A. From
the guard for breakfast.

Q. When did you come off officer of the day, about, do you remem-
berl-A. Ten o'clock, I think; between 9.30 and 10.

Q. Do you remember anything about what was done with your
guard that morning after they were relieved from guard--A. Yes,
sir; I do. I had instructions from the commanding officer to have
my guard marched by its commander to the adjutant's office and
there report to him, and this was done.

Q. Do you know personally what the purpose of that order was.-.
A. I knew it was for an investigation. Iwasn't present atthe investi-
gation.

Q. Do you know, as -a matter of fact, that the guard was reported
there?-A. Yes, sir; I saw them go there myself.

Q. And you gave the order yourself -A'. Yes, sir.
Q. How was that order given .to you, do you remember?-A. It

was sometime early in the morning. Major Penrose was with me
for about-well off and on all the morning we were together, and I
don't recollect the exact time.

Q. Did he give you any other order about an investigation that
noring?-A. Yes; told me to make an investigation of the men in
my company find out what they knew, also to select certain men-
tle men that I had the most confidence in-to appeal to them and
try to get them to go among the men anid find out what they could
and make a report to us. This was done.

Q. Did you personally investigate your different men ?-A. I did;every man in the company.
Q. The statements were taken down of every man that you investi-

gated?-A. Yes, sir; I took a statement from every man of just
what he had to say. This statement was afterwards put in the form
of an affidavit.

The court then took a recess, until 2.45 o'clock p. m., to enable coun-
sel to find some papers. at which time the members of the court, the
judge-advocates, the accused, his counsel, and the reporter resumed
their seats.

(The reporter reads last question and answer, at request of counsel
for the accused.)

Q. Was this put in the affidavit, in the case of every man in the
company ?-A. All except those who were in confinement at Fort
Sam Houston.

Q. And those you were not able to reach at the time you wanted
to put it in the form of an affidavit ?-A. No. sir.

f. Your main guard was increased, so far as the general guard
of the post was concerned, wasn't it, Captain, at the time you got
out there?-A. Increased by my company; yes, sir.

Q. Now, was it the practice at vour post to ihspect-was it your
practice to inspect your guard between midnight and reveille tit all
posts?-A. No, sir.

Q. That was left to the officer of the day himself ?-A. It was left
to his discretion.

Q. In the absence of any special instructions from the command-
ing officer ?-A. Yes, sir.
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Q. Didn't you visit your guard and exercise a good many more
precautions after receiving that order from Major Penrose, about
a quarter to 0, than ordinarily t-A. I don't think so. I have always
gone to the guard a good many times in my tour; frequently make
inspections between 12 o'clock and reveille, very frequently.

Q. But sending out of patrols and goirg downtown yourself was
rather out of the ordinaryv-A. Yes, sir; that was, indeed. We had
never had any occasion to send out patrols before.

Q. So you regard those as extra precautions, would you not--A.
Oh, yes, indeed.

. Captain, how many shells did you find when you went out there
the following morning -A. To the best of my recollection it wa3
seven shells and five clips.

Q. It was light enough to see at that time f-A. Yes, sir.
Q. And they were all found where f-A. They were all found in

the roadway, in the road that ran along the garrison wall directly in
the rear of B Company's sink, right almost at the mouth of the alley.

Q. Inside or outside the garrison?-A. Outside the garrison, in
the roadway.

Q. Inside or outside the mouth of the alley itself ?-A. Outside;
it was really in the other street.

Q. That is to say, it was on the road ?-A. It wa. on the road. I
don't know the name of that road that runs along there.

Q. It is what is marked "road" there on the map, is it i-A. Yes,
sir- I can show you exactly where it was.

4. Just go and show us exactly where it was.-*A. (Witness goes
to map.) This is not exactly right; it should be a little over here
farther. The shells were found about that position.

Q. About the middle of the road f-A. Yes, sir; looking right
straight down the road.

Q. And the sink should be farther to the east?-A. Yes, sir.
Q. So as to cover the alley f-A. Yes, sir.
Q. Captain, while you are there, wasn't there some other house be.

tween that sink and the gate, inside the garrison f-A. There is
another house right there.

Q. A little to the west of the letter B, but close to the garrison
wall f-A. It was as close as the other one was.

Q. Do you know what that was used for f-A. That was an oil
house,'we all had that back of every company quarters; they should
be all along there.

Q. About how large was that, how broad and how high V By
broad I mean what length along the wall would you sayl-A. That
was a building that was easily 10 or 12 feet wide, about 8 feet high, a
pretty good-sized building.

Q. Do you remember what it was made off?-A. Wood. It was
about 6 or 7 feet deep.

Q. You have told about the Newton-Tate affair. As I understood
you, that occurred on the 5th, or the Sunday previous to pay day, is
that your recollection ?-A. Yeq,.sir; that is the day it occurred.

Q. Now, you have told the court the result of your investigation.
When did you report that to Major Penrose, if you remembert-A.
The affair of Tate and Newton I reported or told the Major that
night, but I made an official report in his office the next morning.
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Q. With what resultf-A. The Major directed me to try and use
every endeavor to find out who the man was that hit Newton, and
sometime on Monday I went downtown, as I have stated before, to
the bank-I have forgotten the name of the bank now-and saw the
cashier, whom I had met several times, and asked him if he had heard
anything of the affair, and he said yes. He seemed rather reluctant
to talk,-but he said yes, he had heard of the affair, and also gave
me the name of the man that he had heard that hit Newton, also
the name of the collector of customs, Mr. J. V. Vann, I think he
said, and I gave this name to the Major, and the Major told me after-
wards that he had written a letter to the collector of customiq, and
that the collector of customs wasn't at home, but was away on a short
leave.

Q. When this man Newton, whom you said was very collected or
calm, or some such expression, reported this to you, what did you say
to him -A. I said " Very well, Newt~m, I will lay; the entire matter
before the commanding oficer to-morrow morning.

Q. After you had laid this matter before ti commanding officer,
did you see Newton in regard to the matter?-A. I saw him the next
morning between 10 and 12, and talked to both Newton and Lips-
comb.

Q. What did you do to them then-did you take their statements
down at that time or any time?-A. I made a written statement in
each case and this inemorandum--I don't know what became of it,
but I made a memorandum of what they had to say at that time.

Q. Do you know of your own knowledge whether they made affi-
davits about that?-.--A. No; I do not.

Q. Did you tell them anything about what you were doing-tell
this man Newton?-A. Yes, sir; I told Newton that we had found out
the name of the man who had hit him, and also that Major Penrose
would use his utmost endeavors to see that the attention of the col-
lector of customs was brought to the affair-that is. his attention was
brought to the matter.

Q. When Newton came to you the night before, you understood
he was reporting to you officially, as company commander?-A. Yes,
sir.

Q. Did you, it) giving him this information, intend him to tinder-
stand that it was in the hands of the commanding officer and it was
undergoing invs(igation?-A. Yes, sir; to let him kniow everything
possible was being done.

Q. What was his manner-did he seem satisfied ?-A. He seemed
perfectly satisfied; absolutely so.

Q. That was the next day?-A. That was Monday morning, be-
tween 10 and 12 o'clock, the Monday following that Sunday, the 6th
of August.

Q. Where was this?-A. In my company orderly room.
Q. Anybody present?-A. Sergeant Harle'.
Q. Your acting first sergeantl-A. Yes, sit.
Q. Any further complaint come to you from Newton about this at

all ?-A. Not in any way.
Q. You heard nothing further from him -r from the company

about it?-A. No; not a thing.
() Now, what was the next affair that was brought to your atten-
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tion by a member of your company that you recall ?-A. Following
the Newton-Tate affair was the Rid affair. That was the first one
that was reported to me.

Q. When did that occur --A. That occurred on Saturday night,
the 11th-pay-day night.

Q. That was pay-day night--A. Yes, sir.
Q. I think you said that you discovered that Reid had been

niy -- A. Yes, sir.
Q. Was he partly intoxicated, or what was his condition -- A. As

far as I could find out, he was. That was the way it was reported
to me.

Q. Did Reid report that to you that nightt-A. Reid reported the
next morning. I had him in the orderly room, and Reid laughed
and told me that he had gotten about what he deserved, and didn't
care whether I did anything in the matter.

Q. It had come to your attention before that?-A. Yes, sir; an
official report before that.

Q. And when you- told Reid about it he laughed and said he got
about what he deserved ?-A. Yes, sir; I asked him if he had a hard
time getting out of the river, and he said-

Q. So you laughed when he spoke of his having a hard time get-
tingout of the river?-A. Yes, sir.

Q.You were notified by Major Penrose, officially, that the Tate
affair was under investigation ?-A. Yes, sir.

Q. WeJl, did you make a- formal complaint to the commanding
officer, Major Penrose, about the Reid affair?-A. The next morning;
yes, sir. Sunday morning, I believe it was, that I notified hint
about it.

Q. About the Reid affair?-A. Well, I won't answer that question
positively. I do not remember now, it is so long ago.

Q. Youi didn't consider that it was necessary to pursue the Reid
matter any further after lie laughed and said lie got what he
deserved?-A. No. The incident, as I recall, was mentioned casually
between Lieutenant Lawrason and myself. We talked of the matter
and laughed about it, and investigation that I made as company
commander I thought sufficient, and I let the matter drop right then.

Q. Now, you said this morning that this noise and fuss, etc., that
Reid was making at that time wasn't in the hearing of this man
Bates-I think you said thnt.-A. I said I thought not.

Q. Do you know what it was? What (lid your investigation show
that this was-thi noise. etc.?-A. The natter was reported to me
in this way: Corporal Madison, of my company, was in Matamoros,
and came back on tie same boat with this man, and he reported to
me the following morning that Reid had been very noisy and profane
down there. and that he had tried to persuade him to return to the
garrison; that he got into an argument over the fare with a man of
Company B.

Q. What fore do you mean?-A. The passage across on the boat.
And these two argued between themselves as to who should pay the
fare. Madison said lie could not get Reid away, and he left'them
there, and lie afterwards heard that Reid was pushed off in the river.

Q. But you didn't consider it nece.,sary as company commander,
when Reid wna satisfied, to go into it any furthr?-A. I simply re-
stricted Reid to tho limits of the garrison for two weeks.
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Q. On account of his noise ?-A. Yes, sir.
Q. What was that you said about this customs officer, Bates-you

said something in the direct examination, something about his bing
dismissed ?-A. I believe I was asked if I had ever seen Bates, and I
replied, "No; not until last week; I saw him in Fort McIntosh and
heard there that he had been removed to that place on account of hit-
ting some other man at Brownsville on the head with a revolver."

l .This other man wasn't a soldier?-A. I couldn't say whether
he was a soldier or not.

Q. But it was subsequent to your leaving theref-A. Yes, sir.
I met Bates there.

Q. Now, there was another man in your company-Private Adair;
he was the man that lost the pin ?-A. Yes, sir.
Q. You say this was on pay day ?-A. The afternoon of the 11th;yes. sir. ._ •

& .And it was reported to you that afternoon?-A. No, sir; the
following morning when I went to tbo orderly room.

Q. By this intan Adair?-A. The first sergeant called my attention
to it, and I had Adair called in the orderly room.

Q. And he reported to you, as you stated this morning?-A. Yes,
sir.

Q. What did you do about that ?-A. I told Adair I would investi-
ate the matter and lay the matter before the collector of customs,
ut I didn't get a chance to do so, and the incident was dropped.
Q. Did you report that to the commanding officer?-A. I really

couldn't say whether I did or not; I may have done so unofficially or
officially, but I don't recall it.

Q. Did you tell him anything about getting his pin back, or airy.
thing of that sort ?-A. f told him I woull trv. It was simply a
matter between the customs officials and myselt and Adair, and it
wasn't anything that would le liecessary to report to the commanding
officer. I wasn't in the habit of running to him with trivial things.

Q. And you regarded that as a trivial thing?-A. Yes, sir; except
the way the man was treated.

Q. Was he satisfied when you told him you would investigate it
and get his pin back?-A. Yes, sir; lie said, " Captain, I am perfectly
willing to pay the duty on the pin, but the pin only cost 50 cents gold.
and we all now that other men come across 'the river bringing
cigars." Of course, I had no way to substantiate that statement.

Q. You didn't go into that at all?--A. No, sir; not at all.
Q. Had you any reason to believe that this incident produced any

feeling or tended to produce any feeling in the company ?-A. Not
at all' the men all seemed in their usual spirits; very happy and con-
tented; very cheerful.

Q. Did you consider that any of these incidents would tend to
produce aiy feeling in the company ?-A. Not at all.

REDIRECT EXAMINATiON,.

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. You said this morning that no men were to be allowed out after
8 o'clock on the night of the 13th of August. I think you told me
that this order was given; I think you said this order was given by
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the commanding officer. Have you told how they were going toprevent their going out, except by the patrol that you sept out?:-A.
No, sir; except we had a well-disciplined command, and these men
were instructed that no man was allowed out after 8 o'clock in the
evening; that any man that was found out would be arrested; then
the patrols were sent out as a necessary precaution.

Q. Your company, then, was sufficiently disciplined that you could
merely tell them to stay in and they would do sot-A. I think so.

Q. Wasn't that ver unusual for an organization to be in such aperfect state of discipline ?-A. I don't think so; no', sir.
Q. What hour was check call?-A. At 11 o'clock.
Q. A statement was made this morning that you are slightly deaf.

Is that the case, Captain?-A. Yes, sir.
Q. How long ago were you examined for promotion f-A. In Oc.

tober or September-I have forgotten which-1904. I think it was
the last week in September.

Q. Was this defect in your hearing discovered then ?-A. No, sir.
Q. Did it exist at that time?-A. I never noticed it very mitch

then.
Q. About what time did you begin to notice it-A. About De.

cember 25 or 26 of last year. .
Q. This was subsequent to the events on the night of the 13th of

August?-A. Yes, sir.
q. If I am not mistaken, you also stated that you were quite tired

at the time you retired on the night of the 13th. Did you so
say?--A. I dont know whether I said I was tired or sleepy; I don't
remember whether I said " tired " or "sleepy."

Q. Was there any special reasoit for you to be unusually sleepy at
this time of night?

Associate cotinsel for accused:
I object to the question and to the axamination, on the ground that It Is

irrelevant.
The judge-advocate:

May It please the court, It Is perfectly relevant; It Is bringing out something
that was touched upon In the cross-examilnatlou. I don't think there Is any
necessity of my going luto the matter further.

Associate counsel for the accused:
I would like for the judge-advocate to explain the relevancy to this case o!his going into Captain Macklin's doings that night with respect to his being

tired or anything else. and, as far as iny memory serves me, there was notlanl:said on any of his examinations about It. It he did, It was Incidentally anE
had no bearing on this case.

The judge-advocate:
He admitted that lie did make a remark that he was sleepy at the time.
Counsel for accused:

The witness said he didn't know whether he was tired * sleepy. Now, in so
far as the coiusel for Major Penrose is concerned, we don't make any objectionto it, but we wih to go on record as saying whether Captain Macklin was tired
or sleepy or not could not, by any possible stretch of the Imagination, go toprove whether Major Penrose was gullt or not guilty of any act charged
against him, but we, as counsel, are interposing the objectlou-

The judge-advocate:
The same remark could apply on the cross-examination by the counseL
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Counsel for accused:
Now, I wmsh to go on record as stating positively and emphatically that we

did not go Into anything that Captain Hay, of the prosecution, didn't open up.

The accused, his counsel, the reporter, the judge-advocate, and the
witness then withdrew and the court was closed, and, on being opened,
the presiding officer stated as follows:

I am Instructed by tile court to announce the decision that the objection Is
sustained. The question will not be answered.

Q. What instructions, if any, did you leave with the scrgeant of
the guard on your last visit to the guardhouse about calling you at any
time during the night?-A. I notified the musician of the guard to
call me at first call for reveille.

Q. Did you inform him or anyone else where you could be found
during the night?-A. I did not. I didn't think it was necessary, as
I lived in my own house. The guard manual covers the case, that in
case of an alarm it is the duty of the commander of thle guard to at
once notify the commanding officer and the officer of the day.

Q. Was' he familiar with where you lived ?-A. I think every en-
listed man in the garrison knew where I lived. I told the bugler of
the guard the number of my quarters.

Q. Do you know to a round how much ammunition you had on
Augist the 13th-A. I can't tell you that; no.

Q.'Did you know on August 13-A. No; I think not; I do not
remember.

Q. Did you count the ammunition to a round after midnight on
August 13?-A. I did not.

Q. You don't know whether it checked up exactly?-A. I know
to my entire satisfaction that the ammunition in the !.oxes was intact
and the seals unbroken. I do not know round for round whether it
was all there or not.

Q. After checking up the rifles, what became of those that were in
the hands of the men actually at the wall-that is, actually on
guard?-A. They were put in my company storeroom, and tho
guns-the big door of which I had nailed and the front door locked.
It had two exits, and I instructed the company quartermaster-ser-
geant to stay right there and sleep right in that room.

Q. This was done at what time?--A. Some time between 2 and
daylight--no; after daylight, I think, to be more correct. I had
them taken out of the gun racks myself. They were still under lock
and key.

Q. You have stated that some of your gun racks were broken open
by force. As far as you know, was any request made by the Citizens'
Conimittee of Brownsville to view these damaged racks?-A. Never;
so far as I know.

Q. Did you evev have the keys in your possession of these gun
racks?-A. No; not for any length of time; just for a few minutes.

Q. Never kept them habitually ?-A. No.
Q. Who had the key to the gun racks in your barracks on the night

of August 13-A. Sergt. D. W. 0. Brawner, who was noncom mis-
sioned officer in charge of quarters.

Q. Why was it necessary to break open these gun racks, if he had a
key1
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To this question counsel for the accused objected, as follows:
I object to that, because this witness has already shown very positively that

he was not there at the time. I remember It being put directly In cross.
examination, and the only purpose It can possibly serve would be to conruse the
witness. lHe wasn't there. It bus been shown conclusively that he was In his
quarters at the hour this was done, and could not know.

To which the judge-advocate replied:
It is not the purpose of the prosecution to confuse the witness In any manner.

It Is a point. I think, that has not yet been clearly brought out-why the gun
racks were broken open.

Counsel for accused:
There will be a wItness here, Introduced by the Ju~Je-ndvocate, and he Is his

own witness, and I have interviewed hi1, may It please the court, with the full
knowledge and sanction of the Judgo-!idvocate, and I can state to the court
officially that he is the one that will know, of all others. Captain Macklin has
shown and the Judge-advocate knows he wasn't there at the time this thing was
done and he could not have personal knowledge of It, nod on that ground the
question Is objectionable, and we do object formally to its being propounded In
that shape.

The judge-advocate:
If the witness don't know, it certainly won't hurt for the witness to say he

don't know.
The accused, his counsel, the reporter, the judge-advocates, and the

witness withdrew and th3 court was closed, and, on being opened,
the presiding officer announced, in their presence, as follows:

I am instructed by the court to announce the decision that the objection Is
not sustained. The question will be answered.

(I'he reporter, at. the request of the court, read the last question,
as follows:)

"Q. Why was it necessary to break open these gun racks, if he had
a key?"

A. I do not know of my own personal knowledge.
Q. Did you check up the 10 rounds of guard ammunition supposed

to be in the possession of each man ?-A. I have already stated that I
did.

Q. You have also stated that there was one key to the arrnracks
kept in the quartermaster's storeroom, if I understood you cor-
rectly.-A.. Yes.

Q. And in a field desk was the outside door key of this storeroom,
locked?-A. Yes, sir; always while rm pany property was in there.

Q. And the field desk was also locked ?-A. Yes, sir.
Q. What kind of lock was there on this outside door?-A. As I

remember, it was a padlock.
Q. It was a lock that could be easily picked ?-A. No.
Q. What kind of padlock was it, what is known as a Yale lock

or ordinary padlock?-A,. Just an ordinary padlock, as used by the
Quartermaster l)cpartnient; I don't think it was a Yale lock.

Q. And what kind of a lock was it to this field desk?-A. The ordi-
nary lock as is used on field desks.

Q. Are all locks on field desks the same, to the best of your knowl-
edge-all that you have seen?-A. I should imagine s4; all that I
have seen were.

Q. This lock, then, would be rather easy to be opened ?-A. Yes.
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QUESTIONS BY ASSISTANT JUDOE-ADVOCATE.

Q. Captain Macklin, had an extra sentinel been posted in rear of
barracks 13 and D, and had sentinel No. 2 had his post changed so as
to extend only in rear of C Company barracks ind the adjoining
vacant harrnc., could these two sentfitl% have covered the ground
suircientlv between the barracks and town?

Counsel for accused:
I would like to know the purpose of this; I thl:ak we are entitled to know

the purpose of this. It evidently calls for exljcrt testntiony, nd If lie Is to be
Introduced as an expert, we simply want to know; we want to know the purpose
of It.

Assistant judge-advocate:
Miay It please the court.- It is merely n question of fact that Is asked for.

Captain Macklin Is an officer of considerable experience and is fanillhr with
the ground In the vicinity of those barracks and of the conditions existing at
that time, and we are merely asking him whether had sentinels been placed In
those positions they could not have suff.leently covered the ground between the
barracks and the town.

Counsel for accused:
I am certainly more than 7 years of age, and If I ever heard li my life a

question that called for the opinion of this witues on a hypothetical cose, that
Is It. IZ shows something that didn't exist at that ite. and if language means
anything, that Is calling for expert evidence, and we simply want to know If
he purposes. to nike an expert of this witness. and we are entitled to know.
It Is not a question of fact; It is a question of opinion ou a state of facts that
did not exist.

Assistant. judge-advocate:
May it please the court, I will rest the decision as to whether (Ils question Is

properly objectionalie on a basis that It Is simply a qu".tion of fact and one
coming in the common knowledge of nn officer of experience, familiar with the
ground, or that It Is a question of opinion.

Counsel for accused:
We haven't objected to It: we are asking for his purpose. We haven't ob-

jected to his question ; lie calls it a question of fact. and ,we callI it a question of
opinion; we are asking what It Is, and that Is clearly within our rights, and he
hasn't instructed us yet.

Assistant judge-advocate:
May It please the court, the purpose of this question is to find out whether,

had certain slight changes been made in the guard on the night of August 13,
It would not have been poslile for men either to leave the barracks and go
Into town or come from town across tie wall and get in rear of the barracks,
and as ('aptaln Mac.kihl was ollicer of the day, and that owing t,) that lie was
cognizant of all conditions existing at that time. knows ,vit the weather wap,
and has had a good many years' experience In the service, I think he is fully
able to tell the court.

Counsel for accused:
Now, tlien, we disilnetly object to the question, lie Is not introduced as an

expert, nnd until he Is so introduced and (lie proper foundation laid the ques-
tion Is oIlkecionalle, because this Is a matter that the court muist determine
upon tile facts all not the witness; this is a matter with which this court Is
charged. lie can show. nay it please the court, and lie has shown by this
Identical witness, what the object of that post vas; he call show that no other
sentinels were put on that post, if you please; lie can show the distances; lie
can show the light; lie can go into whether tle darkness was there or niot; but
to show as n matter of expert oplinhi whether that could be seen by this wit-
ness lie must make him an expert, because that is the thing that the court
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must determine for it&!t. He Is now trying to make this witness say that
Major Penrose, as commanding officer, In not carrying out a certain thing that
be assumes to be true-and he must show, may it please the court, that this
man Is an expert: that he has been a postman, and nil those various things, to
show whether he Is oiijetent to pass upon the question; and until he has done
so we will object to his answering that question In that form.

By tie court:
Is there any remarks loy the prosecution?

Assistant judge-advocate:
There Is nothing further on tie part of tie prosecution.

The accused, his counsel , the reporter, the witness, and the judge.
advocates then withdrew, and the court was closed, and, on being
opened, the presiding officer, announced in their presence, as follows:

I am Instructed by the court to announce the decision that the objection Is
sustained. The question will not be answered.

Q. You stated that you placed your lantern somewhere before
going to sleep. Will you tel the court where you placed it-A. In
my bedroom, with tWe door partly closed. The lantern was right
beind the door-not in the room,'but facing toward the hall.

Q. So that tke light would not shine in your eyes?-A. Yes, sir;
but still leave a light in the room.

Q. It., however, prevented the lantern from making very much of
a light from the outside, (lid it. not?-A. Unless a person got at the
proper angle I doubt if they would have seen it from the outside.

Q. Did you also us-e the western half of your house for some pur.
pose-that is, quarters No. 12?-A. Some of my property was stored
there.

Assistant judge-advocate:
May it please the court, I am not sure whether this question was answered

directly or not.

Q. What time was it when you verified your men by counting
themi-A. I have answered that question, and stated that I thought
it was a little after 2.

Q. Were there any lanterns in the hands of officers or men along
the wall at that tim ?-A. No-

Counsel for accused:
I don't object to that, but I would like for the counsel-the assistant judge.

advocate-to make it a little more clear. I don't want to keep the court clear-
Ing all the time, but it is clear on the face of it-hl;ere is a witness who has
testified. as I understand-it Is a point of time that his question relates to,
that lie has gone around in front of the wall, In front of his barracks, and he
asks him about lanteirii (over in the rear of fits barracks-at least it so appears
to ine-and if lie wviil simply make anm explanation as to time I will not object
to It.

Assistant judge-advocate:
As I understand the witness. Company C was not at that time in front of

Its barracks, but at the thiie was along the wall when Captain Mackiln as-
Sulmied command of It.

Counsel for accused:
All I wanted t-o imdvr-tand was when It was; It Is not clear to me, and If

you will make it vicar to the witness I hope it will be clear to me.
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Assistant judge-advocate:
I think tihaIt the record shows that ahout 2 o'clock in the morning when Cap.

taln Macklin i.sw -ted e oalilnld of Company C that company was along the wall

Counsel for accused:
lHave you any objection to stating when you refer to?

Assistant judge-advocate:
I iefer to the time Captain Mackiln assumed command of his company.

Q. Were there at that time lanterns along the wall, either in pos-
session of officers or enlisted men ?-A. I don't recall seeing a
lanterrfl.

Q. There were none down near the main gate either?-A. None
at all that I saw.

Q. Were there any lanterns brougiit on this line later on during
the night?-A. You mean the skirmish?

Q. Yes, sir.-A. There were not. The men were afraid to stick
their heads above the wall for fear they might be shot.

Q. Was there any effort made between 2 o'clock and daylighIt to
detect, by means of mud on shoes or otherwise, whether any of your
men had been out of the garrison at or near miduight?-A. No;
everyone's feet were muddy that night.

Q. About what was the interval between skirmishers along the wall
between 2 o'clock in the morning and daylight?-A. I don't recall
just now how many men were on that line, but every sentinel had
orders to walk to the next man to him. They were really continuous-
.some men walked, l)er ps, 50 feet, some not more than 25 feet. i
ji.lked out the topograppiical features, sometimes trees were in the
roald, one place the wall was there and didn't need as much, and there
was no specified distance between any of the men." Toward the
east the men were really closer together than they were down at the
wall on account of the ground they had to cover, and that ground
was unprotected by houses or buildings or anything except the wire
fence.

Q. It was fairly dark at this time, wasn't it-A. It was so dark
you couldn't see a man 10 feet.

Q. That being the case, why couldn't men clean their rifles in the
dark while they were on post at considerable intervals?-A. They
didn't have the means at hand to do it.

Q. But yet in the butt. of each piece there is a thong and brush
that may be used in cleaning the bore of the piece, is there not?-A.
There is, in the butt of each piece.

Q. You stated that you checked up the rifles in the gun racks that
niaht. Couldn't individual men of your company have cleaned their
rities while along the wall or along the skirmish line during your
absence at this time?-A. No; because they were not there; they
were assembled in the front of the company, standing there under
the direction of the first sergeant.

Q. At what time was this, pleasel-A. Probably 2.15; it only
took a few minutes to check the rifles in the quarters. I don't know
the exact time but I should say between 2 and 2.30.

Q. How many rounds of regular steel-jacketed ammunition and
how many of guard ammunition did each man have when you made

S.Doe'. A112. M~l 1. lot 2--37
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your inspection of ammunition about 7.30 in the morning of Auigust
141-A. Each man had 10 rounds of guard ammunition; just how
much of the other each man had I do not know, but I checked off
the 1,200 rounds, and the check of the 1,200 rounds was correct.

Q. Do you know of your own knowledge whether the collector of
customs returned to Brownsville before. the night of August 13 or
not?-A. I have heard that he did.

Q. Did any of the three men-Newton, Adair, 3r Tate--ever se-
cure any redress for the wrongs that they alleged had been committed
upon them by customs officials or not ?-A. No.

1ECROSS-EXAMINATION.

QUESTIONS BY COUNSEL FOR ACCUSED.

Q. Captain Macklin, you stated that you first noticed your deaf-
ness about I)ecember 25; that was after you were wounded, as you
testified, twice at El Reno?-A. Yes; my head has bothered me
ever since that night; the shock was very great.

Q. And is it better or worse than it was at that time, or do you
notice any differencel-A. It seemed to me that it lis been worse
within the last two or three weeks.

Q. You have noticed it more the last two or three weeks?-A. Yes;
because some of the nerves in the right side are paralyzed.

Q. Well, you said everyone's feet were muddy-had it been rain-
ing around Birownsvillc, so it would make it muddy around there?-
A. It was very muddy; the roads were not very well graded when
first we went there and it was muddy there; where it was graded
there I got in over my ankles in some places.

Q. That night?--A. Yes sir
Q. So that mud was a amiiliar thing there?-A. Yes, sir; most

anywhere except on the main parade.

QUESTIONS BY THE COURT.

Q. Were Newton and Lipscomb's statement to you about the Tate
affair given under oath or not?-A. They were reported to me as
company commander; the statement of Lipscomb was afterwards
put under oath. Newton, we had no opportunity to get his on ac-
count of his being confined here at Fort Sam Houston.

Q. Was Reid's statement made to you under oath--A. No; it
was made to me verbally as company commander. I was unable to
get any further statement froni him on account of being in confine-
ment at Fort Sam Houston.

Q. You say you reported three men out on pass. When did they
come in?-A. They caic in the next morning between first call for
reveille and the assembly for reveille.

Q. Where did the noncommissioned officer in charge of your quar-
ters sleep on the night. of August 13?-A. He slept in my company
quarters, so far as know.

Q. Do you know where the noncommissioned officer in charge of
your quarters on August 13 kept the key that night?-A. The non-
commissioned officer in charge of quarters is responsible for the dis-
cipline around the quarters; also for the arms under his charge, and
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he is supposed to keep the key in his pocket. I do not know further
whether lie did or did not; but I presume he did, for he was a very
good sergeant.

Q. low many cleaning rode, for rifles are provided for use of
your company and where were they upon the night of August 13-14,
1100i-A. The exact number I can not tell you, but it is not less
than four and probably not greater than seven. Tie chief of each
section was supposed to have two cleaning rods apiece, and they
kept them in the small room that they slept in. I had in my barracks
one large dormitory and feur smaller rooms that were used for the
noncomi ssioned officers.
Q. What troops (lid the battalion of the Twenty-fifth Infantry

relieve at Fort Brown, amld with what rifles were they armed ?-A.
The Twenty-sixth Infantry. I (in not know what. rifle they carried;
I don't reeill ever seeing them-not at that time, I did later.

Q. Could numerous empty, cartridge shells and empty clips been
obtained by outside parties" from your company in any way?-A.
Not. from my company, because I had none. I rad turned them all
in before le'iving Niobrara; I had shipped them to the arsenal at
Rock Island.

Q. When you inspected ammunitionon (id you inspect handoliers-
if so, with what restit?-A. The box of ammunition that was opened
was all of bandoliers. I don't recall that I found all the bandoliers,
but I found all the ammunition. The ammunition was divided up
aniong the men. some men getting 10 rounds or some 20. There was
no uniform amount in the iands of the men, and the only way I
could do was to check the whole amount.

Q. Were there any men posted near the sink where you found the
shells? I f so, to what company (lid they belong?-A. Does that apply
to that night or the next joining?

The presiding officer:
If there is no objection, it might be amended and say "that night."

Q. Were there any men posted near the sink that night where you
found the shells?-A. Not until my company went on guard. When
it went on guard there was a man immediately in rear of that place
which looked tip the alley. They belonged to Company C.

Q. Were any shots fired by any soldiers after tlie line was estab.
lished along the wall after you took command ?-A. No; none at all.

Q. Was the order given you at 1.20 a. in. to inspect your arms given
in the presence and the hearing of the company ?-A. No; my company
was about 60 yards away. I don't think any enlisted men heard the
order at all-in fact, I am satisfied they did not.

Q. When the alarm was sounded, do you know whether any of
the sentinels discharged their pieces, or was it reported to you as
officer of the day that they did ?-A. I was informed by the corn
manding officer that sentinel on post No. 2 discharged his piece in
the air, giving the alarm.

Counsel for accused:
If the judge-advcate is through, we want to clear up one thing.

The judge-advocate:
We are through.
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RECROSS-EXAMINATlON,

QUESTIONS BY COUNSEL 1OB ACCUSKM

Q. Did you personally take the affidavit of Lipscombl---A. Lieu-
tenant Hay prepared his affidavit, under my direction, and it was
sworn to by Captain Lyon, summary court.

Q. If Private Newton made an affidavit about this, you didn't
know anything about it?-A. I do not know. I put that entire thing
in Lieutenant Hay's charge after I had taken the original statements.

Q. You have just testified about posting men near the sink, and
you stated, as I understood you, that no men were posted there until
after C Company was extended. Might not men have been posted-
men of Company B been posted there before you arrivedf-A. Yes,
sir. I am only speaking of the things that I know occurred after
my company went on guard-in fact, we relieved men along there
about that t'ime, as I recollect it.

Q. Did you intend your answer to refer to anything except your
own company?-A. No, sir; nothing at all; because I would have
no knowledge of that.

Q. You didn't see any shells inside that next morningl-A. No,
sir; I looked for them, but there were none.

S'That is what I understood you to say, that all the shells you
found were outside.?-A. All tie shells and the clips that I found
were in a radius of 12 inches-not over 15 at the outside--right in
one bunch.

Q. And that was in the spot you pointed out this morning?-A.
Yes, sir.

(The witness was then excused.)
The judge-advocate:
For the benefit of court and counsel I will say that the former witness

whose cross-examination was not completed a few days ago Is without, and If
the counsel desires I can have her called in.

Counsel for accused:
Yes, sir; we are ready for her.

The witness, LEONARDA SANCHEZ, was reminded that she was still
inder oath, and was further cross-examined by counsel for the ce-
cused.

The judge-advocate also reminded the interpreter, Tarver Bee, that
he was still mider oath.

(The examination wis conducted by counsel asking the witness
questions in English and she answering in Spanish through the inter-
preter.)
Q. What time was it when you went in the garrison that night?
The interpreter:
She says she wants an Interpreter so she can understand.

Q. How nimny men were at the guardhouse when you and this
woman went there that night?-A. (No answer.)

The pre-siding officer:
Does she understand that the counsel desires her to answer the questions?
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(The interpreter informs witness, and replies that she says she will
answer what she understands and what she don't understand she
can't answer.)

Q. What time of night was it when you went over into the garri.
son that night with this colored woman--A. Between 11 and 12
o'clock.

Q. How long did you stay over there that night ?-A. Half an
hour.

Q. How do you know it was between 11 and 12 o'clock ? Might it
riot have been earlier?-A. The hour struck in her clock.

Q. What hour was it that struck in your clockt-A. I was in my
house.

Q. What hour was it that struck in your clock in your house that
you noticed ?-A. It was 12 o'clock when we left there.

Q. Then you were. mistaken when you said you left there between
11 and 12 o'clock-A. I don't know what time it was; it was 12
o'clock when I left there.

Q. What part of the hospital was it that you went to that night
with that woman ?-A. In front of the hospital.

Q. Who did you talk to there?-A. The negro there as the guard.
Q. Were there any other men there near this guard at this time?-

A. No.
Q. You are sure about that?-A. No one else there but that man

that was on guard there.
Q. Did you go. to the guardhouse before you went to the hospital

or not ?-A. T first went to the guardhouse.
Q. Where were the guard at the time you went there? How many

men were there in the guardhouse or outside the guardhouse when
you went tlere?-A. I didn't see but two men outside there.

Q. What were these two men doing at the time you saw them?-A.
They lut that negro woman inside of the room.

Q. Were there any men outside the building of the guardhouse
scattered around anywhere?-A. No.

Q. You are sure about that, are you ?-A. Yes, sir.
Q. You are certain that this negro woman when she spoke to the

guard in front of the hospital-are you certain what she said to
him?-A. Yes; she wanted to talk to a man who was a cook.

Q. Did she say anything about the shooting up of the soldiers at
that time?-A. She didn't talk to any of those men that night.

Q. This colored woman didn't talk to any of those men that night
in front of the hospital?-A. With only one man, but she wanted
to trdik to the cook.

Q. Did you say you heard this colored woman talking to the guard
in front of the-hospital a while ago?-A. Yes; to one man.

Q. What did she say to this man when she was talking to him?-
A. She said she wanted to see a man that worked in the kitchen.

Q. Didn't she say to this guard that night that she was afraid the
soldiers were going to be shot up ?-A. Yes, sir; she told a negro
not to be frightened; between 11 and 12 o'clock there were going to
be shooting in the town.

Q. But when this woman was talking to the soldier that was on
guard out in front of the hospital, didn't she tell him that she came
in because she was afraid the soldiers were going to be shot up?-
A. No.
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Q. You are sure about that?--A. She didn't speak about that
at all.

Q. Said nothing at all about that.-A. No.
Q. Did she say anything to that effect in front of the hospitall-

A. She only said that she wanted to see that man; that is IL
Q. How many rooms in this house that you lived in?-A. Two

roomns; one that woman lives in, and the one I lived in.
Q. Iave you no children?-A. I haven't; the negro has one small

one, that size (indicating).
Q. Are you sure that you have no child?-A. Her child doesn't

live with her; she lives in another house.
Q. But you have a ehild, then ?-A. Yes, sir.
Q. How old is it?-A. Thirteen years old.
Q. Is it a girl or boy child ?-A. IWoman; young lady.
Q. How long have you been living with soldiers?
To this question the judge-advocate objected, as follows:
I object to that question; It is manifestly Improper.

To which counsel for accused replied:
May it please the court, I propose to show what this woman's record to

and I expect to show it-by her-and for the pnrg,'nse of showing the class
of witness, sihe is and the class of witnesses that Is brought before you; I
have a right to do that, clearly.

The judge-Rdvocate:
In reply I should like to read from Wharton's Crimlal Evidence, ninth

edition, section 480. (Ifere reads.) I don't know whether it Is tl purpose
V of the counsel to attempt to show that or not. but If such Is the lirpose, I

object at this point and object to that question especially which has just been
asked.

Counsel for accused:
We purpose to show who this wcman Is. She says she has a child; we have

a right to know whether she is married or not, and wiellir she Iq living with
her hushand or not, and what her general record is as to chastity and every-
thing else. All goes to affect her credibility.

The judge-advocate:
I read now front McKelvey on Evidence. page 10. beghlming with the words

"In case of Impeachment," trd ending with "In which It has been allowed."
I have nothing further to say.

The court then took a recess to enable couisel for the accused to
look up the law on this question, until 4.35 p. in., at which hour the
members of the court, the judge-advocates, the accused, his counsel,
the witness, and the reporter resumed their seats.

Counsel for accused:
We will withdraw the question for the. moment.

Q. Were you married at the tne your child was born?
To this question the judge-advocate objected, as follows:
I object to that question also; It Is tending in the same direction.

To which counsel for accused replied:
Now, miny It please the court, we place this solely upon the ground of

attaching the credibility of this witness. This is not to affect necessarily the
character of the witness, but It Is a question of fact. and if this witness denies
that, then we have a perfect right to (one in on a collateral fact and attack
her vernclty directly as to her denial of this particular fact. That question in

p
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itlf is not nn attack on her general character; it Is a question of fact. 11 Were
you married at the time your child was born?"

'Tlie judge-advocate:
I base my objection upon the I)rinclple of law just read, and ask for a

ruling of the court, and not only upon this one question, but any other ques-
tion that had been asked touching the character of this witness as to chastity.

Tihe accused, his counsel, the judge-advocate, the witness, and the
reporter then withdrew, and the court was closed, and, on being
opened, the presiding officer announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objection is
bustained. The question will not be answered.

Q. Were you living in Brownsville at the time the Fourth Infan-
try was stationed there?-A. Yes sir.

Q. Did you know a Sergeant Aose, of the Fourth Infantry --A.
She says that ain't her business to talk about soldiers; she has other
business here.

Q. Did you know a Private Moore, of the Fourth Infantry, and
afterwards of the Hospital Corpsf-A. She says she don't know
anything about that, and she says if she know them or didn't know
then, she hasn't got a word to say here.

Q. Did you know a Sergeant Watts, Company M, Twenty-fifth
Infantry--A. She says she don't know, and it's no business of
those . gentlemen here, and she can't talk on that subject.

Counsel for the accused:
I think we are entitled to an answer as to whether or not she knew these

people.

The judge-advocate:
May It please the court, the tendency of these questions are along the same

lines and are objectionable, and I ask again that counstl desist fium this fo'im
of examination.

Q. Do you know a man by the name of Van Kampman, oi' the
Fourth Infantry?-A. She says, "I will not say anything about
those soldiers; Iwill only answer the question asked before."

Q. Did you know any soldiers of the Twenty-fifth Infantry--A.
Yes; she says that she knows a good many soldiers, because she was
the woman that washes the clothes for them.

Q. Tell us who you knew of the Twenty-fifth Infantry.
The judge-advocate:
May It please the court, may I again ask the court to again instruct counsel

not to pursue this class of examin:ntion that the court has ruled out?

Counsel for accused:
hlere is a woman that comes In and tesilfies that she knows one member of

the Twenty-fifth Infantry, and we are testing her knowledge. Now, I insist
that shte be directed to answer this question. This doesn't attack her veracity;
we atre entitled to know whether she knew those other men or not. Ste said
she did, and we Insist upon that question and request the court to instruct her
to answer It.

The accused, his counsel, the judge-advocates, the witness, and the
reporter then withdrew and the court was closed; and, on being
opened, the presiding oficer announced, in their presence, as follows:

I am instructed by the court to announce the decision that the objection Is
sustained. The question will not be answered.
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fThe reporter read the last question, as follows:)
Q. Tell us who you knew of the Twenty-fifth Infantry."

The court then, at 5 o'clock p. m., adjourned until 10 o'clock a. MiFebruary 97, 1907. CHAS. E. HAY, Jr.,

Captain, Acting Judge..Advocate, Judge-Ado.ate.

HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., February 28, 1907.

The court met, pursuant, to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of Februairy 27 was dispensed with.
The judge-advocate then read to the court a letter written, pur-

suant to instructions from the court, to the chief quartermaster, De-
partment of Texas, regarding blueprint, and also read first indorse-
ment thereon, which letter is hereto appended and marked - .

By the judge-advocate:
The Inp3 referred to In this Indorseinent were, I understand, submitted to

counsel yesterday afternoon, and the messenger reported to me that these maps
also were unsatisfactory.

By counsel for accused:
It was reported to nie yesterday afternoon, and Major Penrose was present.

We were out In front of the building, as we were going home, and we didn't
take time to examine It with that care we would orinarily have done; but we
did take time to examine it and ascertain that certain buildings were not there.
-One building, at least as I recall It, was placed on the wrong side of the guard-
house, and we simply said as an accurate map it failed to itll the requirements.
I do think this: That any of those piats would be better than this collec-
tion of misinformation, because It shows approximately where the hospital Is
and shows the buildings which are constantly referred to In the rear, or what
Is known as tha noncommissioned officers' quarters, stables, etc. It has been
testified that a tortaln sentinel, to wit, No. 4, was posted around that, and It
has been deserlb-d. Our purpose Is to get Information accurately before
the court. We are willing the court should examine or utilize these If
they will get an understanding of what Is lacking. I think the maips and
certain blueprints which were shown me, and which It took three of us to hold,
the wind was blowing so at the time, would give a good representation of the
country, and also certain houses that are In evidence.

By a meniber of the court:
I would like to ask If the accused. who is thoroughly familiar with the post,

can not corruct It and sl:eteh In parts that are lacking.

By the accused:
I will state to the court that I think I can put in accurately enough the

location of nny building that Is misiig for all practical purposes. I am speak-
Ing of the blueprint we had yesterday. ''here is no roow ou this map to do It
at all.

By the judge-advocate:
There is no objeetion to that whatever. I am willing to trust to the Integrity

of the Piccused. because I amn unfamiliar with the location.
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By the president of the court:
It will be perfectly satisfactory if the blueprint Is corrected so as to Indicate

with sufficient ac uracy the location of the ueNs.ary buildings to enable the
court to understand the testimony that has been given, or that may be here-
after given before the court.

By counsel:
If the court Is willing to I iye that to us, there are five officers who were

stationed there, some among the Twenty-sixth Infantry. nod we will try to
take one of those maps and try to get It sketched In, with their help, It there Is
no objection by the judge-advocate.

By the president of the court:
That Is the wish of the court, Mr. Judge-Advocate.

By the judge-advocate:
I understand, then, that the counsel will be willug to do that.

By the counsel:
Yes; will be very glad to do It.

Mr. Tarver Bee was reminded that he was still under oath as in-
(erpreter, and he then reminded the witness, LEONARDA SANCHEz, that
she was also still under oath.

CROSS-EXAINATION CONT! NUED.

Q. How long had you known this man that came into your house,
as you stated, on that day ?-A. He was there in the morning to move
this nigger woman.

Q. How long had you known him; how often had you seen him
before that?-A. Twice.

Q. What were the two occasions on which you had seen him before
this?-A. In the house where the negro woman lived first.

Q. What dates was it, with respect to the 13th of Aux-rust last, that
you saw him on these two occasions?-A. What day did the negro
move?

Q. Where did this negro woman live, with respect to your hiouse_---
In the house of Nogal 1, ernandez.

Q. How far was that from the house you were living in at that
timr ?-A. Afterwards she moved to her house.

Q. What time of day was it when this man came to your house in
the afternoon of that day?-A. About 4 o'clock.

Q. You said he was there in the forenoon of that day. What time
of (lay was it?-A. Foiir o'clock.

Q. Four o'clock in the morning of that day, was it, when he came
thcre?-A. In the morning the negro woman went to rent her
house.

Q. What date was that the negro woman caie to rent your
house?-A. I do not know what day it was.

Q. Was it before or after the date on which she came there in the
afternoon ?-A. What do you say?

Q. Was it before or after the day when he called there and had
this conversation with the negro woman-A. The same day that
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the soldiers shot in the town the nigger woman moved in the morn-
ing.

Q. What was the name of this colored soldier that came to your
house that day ?-A. I do not know his name.

Q. How often had you seen him before this time when he came in
there ?-A. Because I worked with the negro woman.

Q. Did you hear any other conversation that day between this
soldier and the negro woman ?-A. I only saw the negro in her house
that day.

Q. Can you tell us any other conversation that you heard between
the two that day?-A. What do you sayI

Q. Did you hear any other conversation between this negro soldier
and that negro woman that day?-A. I do not understand what you
say.

Q. How many times had you seen this negro soldier previous to
4 o'clock on that day --A. In the morning when he moved this
negro woman and at 4 o'clock in the evening.

Q.What time in the morning was it you saw him and whereabouts
was it -A. In the morning, at 10 o'clock.

Q. Whereabouts was it you saw him that morning?-A. What?
Q. (Question repeated.)--A. What did you say Y
Q. D.d you have any conversation with him that morning at 10

o'clock? .I understand some words and others I do not under-
stand.

Q. Did you hear any conversation between the negro soldier and
the negro woman that morning at 10 o'clock ?-A. What did you say?

Q. (Question repeated.)-A. I do not understand what you say.
Q. Did you hear any further conversation between the negro man

and the negro woman in your house that afternoon at 4 o'clock,
further than you have testified to?-A. I saw no one but that man in
the house; that's the only one I saw.

Q. How Iong did this man you say you saw there remain in the
house -A. All the time he was there changing her furniture from
the house.

Q. That was in the morning, was it ?-A. In the morning.
Q. How long did he remain in your house there that morning?-

A. He fixed the carpets for the negro woman and helped her.
Q. Did you hear any conversation between them that morning of

any lind whatever?-A. No.
Q. Who else was in your house at the time this colored man was

there with the woman that morniig--A. Only mysp1f and the negro
woman and the man.

Q. Do you swear there was no conversation between the negro
woman and the negro ntan in your hearing that morning--A. No;
only us three were there; there was nobody else there.

Q. Then, you did not hear any conversation at all that morning
between the netyro man and the negro woman ?-A. No.

Q. Did you t ear any further conversation between this negro man
and the negro woman at 4 o'clock when they were there V-A. At
4 o'clock, when he came from the quarters, he told the negro woman
not to be frightened; there was going to be shooting between 11 and
12 o'clock; there wolid be shooting in the town.
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Q. Did you hear any other conversation between the two at that
time then you have just narrated?-A. He told her that when she
heard shots to go to the jail (she said "calabos," that means cell.)
Q. Did you hear any other conversation between the two at thit

time?-A. No; because the negro woman told the man to shut up
his mouth, because she understood English. She, the witness.

Q. Was there anything else she said at that time?-A. No; I only
heard that.

Q. How long did the negro woman remain in the house at that
time --A. After he was there, went to the quarters and came back
and ,he didn't see him any more.

Q. How long after he went to the quarters before he came back I-
A. Went very soon.

Q. How long?-A. I can't tell. He talked to her, and very soon
he left to the quarters.

Q. What did he say to her at this time ?-A. When he came back
he told her not to be frightened, because between 11 and 12 o'clock
there would be shots in the town; that's all he said.

Q. That's twice he told her that, was it? When was it he told her
this thing the second time you heard it?-A. What does the gentle-
man say

Q You have just said he went away from there at 4 o'clock and
came back again; said there was going to be firing that night.-A.
When he told her that he didn't come back any more; he went there
at 4 o'clock.

Q. Did you ever see this man again-this soldier?-A. Yes, sir;
I saw him afterwards at Lieutenant Rell.
Q. How many times have you seen this man altogether ?-A.

Only once.
Q. Did you ever see and talk to any other soldiers of the Twenty-

fifth Infantry?-A. No.
Q. Sure you never saw any other soldiers of the Twenty-fifth In-

fantry ?-A. No.
Q. Are you generally known by the Dame of Chino ?-A. No.
Q. You are sure you are not generally spoken of by the name of

Chino?-A. They call me China. •
Q. You are generally known by that name, are you I-A. No.

EXAMINATION BY THE COURT.

Q. When the negro soldier told the negro woman that there would
be shooting in the town that night between 11 and 12, did he say
who would do this shooting?-A. No, sir; he did not say.

The judge-advocate here addressed the court as follows:
I have a document to Introduce In evidence and will preface this by reading

from Manual for Courts-Martial, 1905, page 45, footnote 1: " Copies of any rec-
ords or papers In the War Department or any of its bureaus, if authenticated
by the impressed stamp of the bureau or office having custody of the originals
(e. g., 'Military Secretary's Office, Official Copy'), may be admitted in evi-
dence equally with the originals thereof before any court-martial, court of
inquiry, or in any administrative matter under the War Department." This
is a quotation from General Order 91, A. G. 0., 1900. I propose to Intro-
duce a letter written by the accused on the 15th of August, 1906, and before
reading it will pass it to the counsel In order that he may see it contains the
stamp.
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By counsel:
We have no objection.
(The judge-advocate then read said letter to the court, a true copy

of which is hereto appended and marked -. )
By the judge-advocate:
If the court wishes to examine this, It may do so. I wish to caution the

court, however, that only such portion as has been read is in evidence.

By the counsel:
We shall object to that.

By the judge-advocate:
It Is a practice well known to civil law, may it please the court, that such

a custom is frequently followed, the jury being cautioned to take cognizance
of only what is in evidence.

By the counsel:
We object to that at this stage. Certainly anything you introduce as evi-

dence and goes In we are glad to have the court examine.

Maj. A. P. BLOcOSOm, United States Army, a witness for the prose.
cution, was duly sworn, and testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDOE-ADVOCATr.

Q. Will you please give your name, your rank, and your present
station ?-A. A. P. Blocksom; major, Inspector-General's Depart-
ment; station, St. Louis, Mo.

Q Do you know the accused? If so, state who he is.--A. I do.
Maj. C. My. Penrose, Twenty-fifth Infantry.

Q. Major, will you tell the court what service you have had and of
what character?--A. T have been in the cavalry most of my service;
the last two years in the Iuspector-General's Department.

Q. What length of service, please, Major, have vou had -- A. I
have had nearly thirty -four years, including West Point.

Q. Has all your service consisted of service with the cavalry and
Inspector-Gereral's Department ?-A. It has.

Q. Have you ever had any foreign servicel-A. Yes; I have had
service in Cuba, China, and the Philippines.

Q. Yon are familiar with the arms now used by the Army of the
United States-small arms?-A. Yes.

Q. ammunition -- A. Yes.
Q. Will you state to the court what kind of rifle is now used and

tha kind of cartridge, if you can?-A. The rifle now used is what is
called the Springfield-new Springfield, .30 caliber. It fires a bullet
.80 caliber.

Q. You stated yonir station-your present station-was St. Louis,
Mo. What official title have you ?-A. I am assistant inspector-gen-
eral of the Southwestern Divisioln.

Q. Have you ever been in Brownsville?-A. Yes.
Q. When did you go there, and tinder what circumstances ?-A. I

went there twice this last six months.
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Q. When was the first time you went there?-A. The first time I
went there was in August.

Q. Do you remember the exact date?-A. I arrived there on the
night of August 18, about 6.30, and left there on the 4th of Sep.
tember.

Q. By whose order did you go to Brownsville, Major-A. By
oider of the commanding general Southwestern Division.

Q. For what purpose did you go there ?-A. I went there to inves-
tigate the shooting which occurred in Brownsville on the night of
August 13 and 14.

Q. And the second time by whose orders and for what purpose ?-A.
I went by order of the Secretary of War, in company with Mr. M. D.
Purdy, assistant to the Attorney-General United States, to take depo-
sitions about the same occurrence.

Q. About what date was this second vlsit- A. I arrived in
Brownsville on the 26th of December and left there on the 2d of
January.

Q. Did you ever have occasion to go to the house of one Francisco
Yturria l-?-A. Yes- I went there.

Q. With whom Aid you go, Majorl-A. I went there with a young
man, I think, by the name of Moore, and somebody else, whom I
have forgotten. This was within a day or two after my arrival. I
think it was the next day possibly, or the day after.

Q. Was this during the August investigation ?-A. Yes; during
the August investigation.

Q. Do you remember whether or not Mr. Teofilo Martinez was
present?--A. He was in the house.

Q. What did you and he do? Please state fully your experiences
in that house.-A. He told me he was care taker for Mr. Yturria dur-
ing the absence of the family. He said that on the night of August
13, while sleeping on the porch in front of the kitchen-

By counsel for accused:
I think we shall have to object to that as hearsay evidence. The witness

was here, and It could have been shown what he said. No. basis laid for any
such evidence whatever In the original examination.

By the judge-advocate:
The testimony is already before the court, but In order not to take up the

time by a closure, which I see would take some time, I will caution the witness
not to indulge in hearsay.

Q. Did you examine the house with Martinez on this day --A. I
did.

Q. What did you find, please?-A. I found the marks which
were alleged to be those of four bullets, which Martinez told me had
been fired into the house.

By counsel:
Was Major Penrose present at this time?

By witness:
He was not. This was during an official investigation of mhna

By counsel:
Major Penrose was not present?
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By witness:
He was not.

By counsel:
Was be present In the post?
By witness:
Yes; he was present In the post.

By the counsel:
We will have to object to It.

Q. Describe the appearance of these bullet holes you saw there,
please, Major.-A. One of the bullets had struck the edge of a lintel,
which was a beam about 4 by 6 or 4 by 4 inches on the edge of the
roof-under the edge of the roof--on top of two wooden pillars on
the porch; where it struck the edge it made a semicircular, almost
semicircular indentation; possibly it was a little more or a little
less than semicircular. It touched the whole of the under surface of
the lintel. Where it left the lintel on the side toward the house it
simply scraped the bottom. I climbed up on the railing of the
porch and looked along this groove from the inside to the outside. It
pointed directly to the left of the center of the upper back porch of
BCompany.

Q. Did you examine the alignment of any other holes at this or at
any other timel-A. I examined the alignment of two other bullet
holes, and found they approximately pointed to the same spot. I
could not tell exactly because I did not get between the marks, but
I got under them, so I could tell they were vertically in line.

Q. During your August inspection did you have occasion to go to
the house of one Mr. G. W. Rendall ?-A. I did.

Q. Did you make a similar investigation of this house ?-A. I did.
Q. If so, with what result?-A. I found the marks of one bullet

which had evidently come from a point almost north of the south-
westerly end of D Company barracks. It had entered the house, I
think, a little above the window of the corner room-that is, the room
which was on Elizabeth street and the road next the barracks, up-
stairs, and had left the room-that is, had gone through the opposite
wall, at very nearly the same height. The bullet must have gone
nearly parallel, as I remember it, or nearly perpendicular to Eliza-
beth street.

Q. Was this shot apparently fired fren the ground or not?-A. I
think it must have been fired from the ground, and from some dis-
tance. My remembrance is that where it left-that is, where it went
through the opposite wall-it was somewhat higher than where it en-
tered, although I am not certain about that.

Q. Coming back to the Yturria house; did you visit that house in
December?-A. I did.

Q. Did you find anything of interest at that time ?-A. At that
time I found a bullet in the dining-room door. I don't remember
whether I saw that bullet or not in the August investigation, but I
did see the mark of it on the door. Mr. Yturria himself pointed the
bullet out to me in December.

Q. What did you do with this bullet, if anything?-A. I saw a
Mexican boy trying to get this bullct- out of the door with a butcher
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knife. He worked at it for several minutes. I made him get, me a
hammer and I inserted this butcher knife into the hole where the
bullet was-pounded with the hammer until I got a purchase with
the point, and plied the bullet out.

Q. What kind of a bullet was itt-A. A Springfield rifle bullet.
Q. Jacketed or otherwise?-A. Jacketed.
Q. What did you do with this bullet, Major?-A. I gave it to Mr.

Purdy.
Q. Do you know where it now is?-A. I think it is in Washington,

there with the collection of other bullets, shells, etc.
Q. Did you visit Mr. Rendall's house in December? If so, with

what results?-A. I did not visit his house in December. At least
I did not go inside.

Q. At the time of the August inspection did you go into the house
of one Louis Cowen ?-A. Yes; I went in that house several times.

Q. And what did you see there?-A. I saw there the marks of a
number of bullets which had entered the house, I think all of them
came from the alley at the side of the house-that is, on the east side
of the house.

By counsel for accused:
We shall object to any further testimony about bullets in the Cowen house

There has been not one scintilla of evidence to show that bullets have been In
there, and until there Is such evidence this witness, who Is clearly an expert,
has no right to testify about them.

By the judge-advocate:
There has been evidence that they were fired in that direction.

By the counsel:
But I appeal to the record, and shall object to any further testimony from

this witness on that point.
By the judge-advocate:
As the court Is doubtless well aware, a number of witnesses-I think four or

five, I don't know the exact number-have testified that they saw men-aud
they specified what kind of men-firing and discharging rifles with their muz-
zles not very far from tha Cowen house; and -it iS reasonable to assume that
after the discharge of these rifles bullets entered the Cowen house.

By the counsel:
We make no assumptions In the trial of an accused for an offense of any

kind. You can assume nothing i a trial, and until bullet holes have been
shown to have been made In this house I shall object to this witness testifying
to anything about it There Is not one scintilla of evidence that bullets struck
the Cowen house, and I appeal to the record-and I have watched very closely
for It. We assume nothing, may It please the court We object to that.

By the judge-advocate:
I ask for a ruling of tie court on the question.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objection Is
not sustained, and the question will be answered.

(The question and so much of answer made were read.)
A. (Continued.) In the walls windows, shutters, and one or two

places in the fence there were bullet holes, which indicated to me that
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about eight or ten bullets had been fired into the house. That was
purely an estimate on my part, as I did not trace the course of all
the bullets. These bullet holes were similar to those that went into
the Yturria house--small caliber, I think a .30 caliber-from appear-
ance and from a high-powered rifle. Some of these bullets went
through two or three walls of the house. They entered about, I
should say, 4 or 4 feet from the floor of the house, and nearly all of
them ranged upward. I saw one bullet which was shown to me by
the daughter of the Cowens. '[his bullet had struck the wardrobe,
I think in the room in front of the back bedroom-

By associate counsel:
I should like to ask the witness how lie kuows that.

By the judge-advocate:
How he knows what?

By the counsel:
The witness is Intelligent. Read the record.

Last part of witness's aiiswer was read over.)
A I saw from the mark, of it that it had struck there.
By associate comusel:
This particulr bullet, I rean, M.ijor.
A. Yes; this particular bullet. It had struck the glass in the

wardrobe door and had evidently dropped to the bottom between the
glass-mirror it was-and the back of the door, and was at the bot-
tom of the door when I entered the house last. This was in the
December investigation.

Q. What kind of glass was this, Major?-A. I think it was French
plate; it was l)retty heavy.

Q. Do you know about how thick?-A. I should say it was--I am
not positive at all--I think it was between, I should say, about one-
fourth of an inch, possibly more.

Q. Did you ever take this bullet and examine it ?-A. I did.
Q. And what was its appearance?-A. It was flattened at the base,

I thought, from having struck the mirror while tumbling. There
were marks on the partition between this room and the rear room
which indicated that the bullet had gone diagonally through the
partition, tumbled, and struck the mirror.

Q. What kind of a bullet was this?-A. It was a Springfield rifle
bullet.

Q. Jacketed, or otherwise ?-A. Jacketed.
Q. Did you see anything else at either the August or the Decem.

ber inspection in the Cowen house ?-A. I saw the pieces of a jacket,
which were shown by Mrs. Cowen at the December investigation.
There were two or three pieces; they looked something like bent tin, §
although they were not the color of bent tin; they were more copper
color; I think there were two pieces, evidently from the-a Spring.
field rifle bullet or a similar bullet.

Q. Did you cut out and remove any portion of the house or fur.
niture--A. I did not.

Q. Did you see this done in your presence?-A. No; I did not
see it done. The girl, Miss-
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By the counsel:
If he didn't see It. and don't know about It, we dcn't want to bear about It.
A. I saw this bullet, however, in tile bottom of the door where it

had dropped.Counsel here asked :

The one you have testified about Just now?
A. Yes. At least I think I saw it; I won't be positive; there was

a space between the bottom of the mirror and the bottom of the door.
Q. Did you have occasion on your August investigation to go to the

Miller Hotel ?-A. I did.
Q. What did you there see?-A. I saw the marks of at least six bul-

lets. One on the back. of the house, which was evidently fired from
the alley into the corner room on the second floor of the hotel. This
corner room was on the corner of Thirteenth and the alley. This
bullet first entered the screen of the window about 4 feet from the
ground. I don't remember whether the sash was up when I looked
at it or not, but I pulled it up if it wasn't up, until a bullet hole
in the lower part of the window sash and a bullet hole in the ceiling
were on a line with the bullet hole in the screen. The bullet was
evidently a small bullet like the other ones. It had been fired from
a point not far from the window toward Thirteenth street.

Q. How high is that window from the alley; that is, from the
level of the alley ?-A. I should say the floor was 10 or 12 feet; I ant
not positive about that, and where it went throu gi the screen I
should say it was about t 4 feet from the floor. The sill of the window
was probably 3 feet above the floor.

Q. Did you find any other bullet marks at the Miller Hotel?-
A. On the third floor, in the corner window next the alley on Thir-
teenth street-that was the room directly above the one I have just
described-there were the marks of a bullet which had evidently
come from Thirteenth street and about the corner of the alley on the
other side of the street. This bullet went through the frame of the
window-that is, the part which is attached to the wall on the west
side of the window-went through this window, went through a
door on the west side of the room, and up into the ceiling in the hall
outside. I judged from these three marks as to the locality of the
bullet where the bullet was fired from. Between that window and
the next window west and directly under that window there were
two bullet marks. I may possibly be mistaken about that window;
it may have been the second window; I don't remember. Then
between a third widow and a fourth window there was the mark
of another bullet. Within 2 or 3 inches of the first bullet there were
the marks of another bullet in the bricks, making five bullets in all
on that side of the house--five bullet marks. When I was first down
there there was another one pointed out to me, but I don't know
whether that was a bullet mark or not; it was in'ehe vicinity of these
others.

Q. Did you have an opportunity to examine the register of the
hotel ?-A. Yes.

Q. Who occupied these rooms on the night of the 13th, according
to the register?

S. Doe. 402,60-, pt 2-38
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By counsel for acc,,sed :
We object to that. The best proof and only proof of any written document

Is the document Itself. That Is availale-in the hands of the party, and this
Is clearly hearsay evidence. We object to It and ask for a ruling of the court.
That Is fundamentnl and does not require tiny argument at all.

By the judge-advocate:
I will withdraw the question to save thne.

Q. Later on, at the August investigation, did you have occasion
togo to the house of Mr. Fred Starck?-A. I did.'

Q. Please tell what you saw there.-A. I saw there on the outside
of the house the marks of four or five bullets, evidently of the same
size as the others which I have described.

Q. Did you see any bullets?-A. I did not see any bullets.
Q. Did you have occasion to visit, officially, Mr. Tillman's sa-

loon?-A. I did.
Q. And what did you find there?-A. I found there the marks

of, I think, four or five bullets. One in the brick wall to the right
of the ci:4tern in the back part of the saloon as you enter from the
rear. Evidently this bullet had been fired from a point near the
door.

Q. Do you know whether or not this saloon is also called the Ruby
Saloon ?-A. It is.

Q. What else did you find there, Major, please?-A. I found the
marks of some bullets on a lot of boxes which were in the front part
of the saloon to the left of the door as one enters from Elizabeth
street, and I saw the mark of one bullet which had gone through one
of the windows in the front, and I think I saw the mark of one on
the wall, or very near the wall, very near the corner, although I am
not positive about that last.

Q. Did you follow the trace of any of these bullets to see where
they ultimately lodged?-A. I don't know, except from hearsay
where one of them went, and I don't know actually where any ol
them went.

Q. Now, did you have occasion at the time of your August in-
vestigation to go to the post and question Major Penrose about the
occurrence of the night of August 13?-A. I did.

Q. Do you remember whether he said anything to you about the
condition of the barracks as regards lightness or darkness on the
night of August 13?--A. He said it was dark.

. That is to say, there were no lights lit.-A. Oh, you mean in
the barracks.

Q. In the barracks..-A. I don't remember whether he spoke to me
on the subject or not. I think he did. But he submitted-to me the
day after my arrival a letter, an official letter, which he had written
to the military secretary of the Department of Texas. This letter
was dated August 15. This letter made a statement to that effect.

By counsel:
Now, that letter Is In evidence, as I understand it, and the contents of that

letter can only be proved by the letter itself, and If the witness Is going Into that,
I would like to have him cautioned not to go into these details.

Q. Did Major Penrose make this statement to you verbally -A.
Mystrong impression is that he did.

586 f lr(.'t : . 1907.



FEB. 28.1007.1 AFFRAY AT BROWNSVILLE, TEXAS. 587
By counsel:
What statement Is this, please; I don't understand.

By the judge-advocate:
This statement contained In the record.
(At request of counsel third question on page 1245 [586] was read

over.)
By counsel:
I still submit, may it please the court, that to my mind It is uncertain what

Is meant by the question, therefore I think I was perfectly within my rights
to ask what was meant.

Q. Do you recall whether or not Major Penrose made any state-
ment to you verbally as to whether there were any lights in the
barracks or not on the night of August 13 after taps i-A. I am not
certain, although my strong impression is that he did.

Q. That's your best recollection?-A. Yes; we had a great many
conversations on different subjects concerning that affray, concern-
ing conditions in barracks and quarters there.

Q. Were ay remarks made about what effect this would have upon
the time it took men to get out of the barracks?

By the counsel:
May I ask what is meant by this question?

By the judge-advocate:
This condition of darkness.
A. I know there were general discussions on that subject, although

I can't vernember any particular one. My impression is-well my
impression may have been gathered from what I saw myself there,
I don't positively know wheticr the matter was discussed or not.

Q. What did you see yourself that would lead you to that impres-
sion?

By counsel for accused:
Without explanation, we object to that. We don't know what It refers to.

We are entitled to know, naturally, what your questions refer to.
By the judge-advocate:
The questions are asked and I think the counsel can keep them In mind.
By the counsel:
I have your question In mind, Captain Hay, but It does not refer to any

particular thing. We are entitled to know what you are trying to get at.
(Record was read from middle of page 1246 [587].)
By witness:
I w)uld like to add to that statement. I know it was stated that the lights

were poor and the night was dark and I thought myself, from the other circum-
stances that were related to me elt'ier by Major Penrose-

By counsel:
One moment please, Major. Are you relating something said by Major Pen.

rose? Otherwise we shall have to object to any further reply along that line.
By witness:
I am sure Major Penrose told me there was a lot of confusion in the barrack

on account of the darkness.
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By counsel:
Anything that Major Penrose told you, you are sure he told you, we are per-

fectly willing to have go in the rec-ord.

By witness:
And from this I inferred it would take a long time to make an accurate roll

call. I did not make an extended Investigation on this point, because I thought
it bsturd for officers to make an accurate roll call in front while an enemy was
tbundering at the back gate. The officers all, Including Major Penrose, told me
that they thought on that night that the post was attacked from the outside, and
they did not suspect any of their men.

Q. Explain a little more fully your closing remarks, Major, about
the officers not suspecting any of their men. That is, I think Major
Penrose made that statement to you. At the time you were there or
at the time the rolls were called?-A. They told me what they be-
lieved on that night. I don't know what they believed afterwards.
They never denied to me that their men might have committed the
crime. Captain Lyon was the only officer I remember of who even
told me-

By counsel for accused:
One moment, now. That Is not proper evidence; we object to it. It Is all

entirely wrong; these witnesses are here, and they are witnesses for the prose-
cution. They have all been introduced, or will lie introduced, and to go on and
ramble along about the conversations he had with these men is entirely wrong,
and Is doing us an Injustice.

By the witness:
I will withdraw that. T would like to state that some of the conversations

I am stating have occurred In the presence of Major Penrose, maybe. I don't
know whether they did or not; I think some of them did.

By counsel:
Any of the conversations the witness is sure he had In the presence of Major

Penrose we are not going to object to; they are fully pertinent.

By the witness:
These things occurred six months ago.

By counsel:
Yes; we recognize that.

By witness:
I neier made any notes of the conversations at all, as I did not anticipate that

my general finding that the crime was committed by soldiers would ever be
questioned.

By counsel:
That's entirely wrong. Any report he made at that time can be brought out

by proper examination. We are perfectly willing to face anything that is proper
evidence here.

By the witness:
I think, Mr. President, I have a right to explain to some extent my motives

in not answering some of these questions. I was an official Investigator there,
and I think I have a right to some latitude. My reputation for good Judgment
and sincerity In making that investigation is as muh a matter at issue by the
course adopted by the defense as the culpability of the accused. On this one
point I claim latitude as an Inspector.
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By the counsel:
We have no objection to the witness testifying to any legitimate facts, and

we disclaim any idea of shutting out anything of that sort, but the purpose
is to keep out hearsay, and his conclusions, unless specifically asked for, we
have a right to object to, and we do object. That's all.

By the president of the court:
The witness understands perfectly his rights in the matter. To the objec-

tion to hearsay; and the witness also understands he has a perfect right to
explain, so far as necessary, any of his testimony.

By the counsel:
We are glad to have that, may it please the court, but we want the court

and the witness to understand that we don't regard Major Blocksom as on
trial, or anything Major Blocksom has done or said, and we want that removed
from his mind at once.

At request of court, record page 1248 [588], last answer of wit.
ness was read over.)

By counsel:
Commencing at that part "They never told me what they believed after

that," Is clearly irrelevant, and that's the class of evidence we want struck out.

Q. Did you examine the conditions obtaining about the barracks
at Fort Brown with regard to the probability or possibility of any
men getting back to the post, if they hald gone out, without detec-
tion?

By the counsel:
I think we will have to object to that. lie got thert three or four days

after this, and conditions could not have been the sane ,it tll. It appears In
evidence here that the entire post was changed-the midlitions In every way
were changed. If he will ask if he examined these barraks and can state the
condition of the barracks at this time, we are perfectly willing to have It, but we
will have to object to that question in Its pre.vit form.

By the judge-advocate:
In reply to the objection of counsel, I will say that counsel first admitted

that this all occurred within three days before M3njor Blocksom's arrival.
After the night of the 13th it would be impossible to have built any kind of a
Chinese wall around the barracks to prevent people froin getting In. The
physical condition of the barracks must have been also quite the same. He
has also admitted that Major Bloeksom is an expert, nAd as an official Invest[.
gator he Is entitled to considerable latitude, and for these reasons I maintain
the question Is proper.

By the counsel:
We admit the gentleman Is an expert on certain things; I don't know how

many, and they are not of record. We nsume that lie was Introduced as an
expert, although there Is nothing to show It. My objection is solely to that part
that calls for an opinion of the witness. If he will ask questions and allow
the court to form proper conclusions from it, we will not object, and we hope
he will change the question so as not to make It objectionable. In its present
form It calls for an opinion of the wiriness. and we object to It. We base this
objection on two points, you understand.

(The question was read over to the court.)
The accused, his counsels, the witness, the reporter, and the judge.

advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce the decision. The objection Is not
sustained and the question will be answered.
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The question was read over and amended by tlje judge-advocate
to read as follows:

Q. Did you examine the conditions obtaining about the barracks
at Fort Brown with regard to the probability or possibility of any
men getting back to the post without detection if they had gone out?

By counsel:
The question is, In our minds, still objectionable for the same grounds, but I

understand it has been passed on.

A. I measured certain distances the second time-may I have the
question read again?

/Question was read as amended.)
X. The first time I was at Brownsville and Fort Brown-that is,

in August-I estimated that if the criminals were soldiers, that from
the vicinity where the first shots were fired to the corner of Twelfth
street and back again to the front of the barracks was about half a
mile. The second-time I was there I measured the distance from the
wall of the garrison next the city opposite this alley-that is, which
runs to the hotel, Cowen house, etc. I found the distance from the
wall to the back door of Tillman's saloon to be 267 yards, a trifle
more or less. The distance from this point of the wall to the corner
of Twelfth street was between 310 and 311 yards. I measured these
distances with a steel tape which I obtained in the county surveyor's
office. I measured the distance at the gate from the wall to the bar-
racks. It was about 28 yards; about 30 yards including the porch.
By comparing this distance, the length of the barracks, etc., I esti-
mated that the criminals, if soldiers, would not have to go more than
750 yards from the time they fired the first shots to get to the front
of their barracks, B and C. It would be somewhat longer, about 50
yards longer, to get to the front of D Company. 'The evidence-all
that I found in thz town-indicated the time of the fiing to be about
eight or ten minutes. That was my estimate of it from the evidence,
and from what I heard in the post I think the time was about the
same. If the roll calls were accurate-the conditions of darkness,
want of light, etc., want of proper lights, would make accurate roll
calls take a long time. The members of the court, most of them, have
been company commanders and they know what an accurate roll call
under such conditions would be, so I will not describe it. Even a
formal roll call would take one or two minutes, as I estimate it.

The court then took a recess until 2 o'clock p. in., at which hour
the members of the court, the judge-advocate, the accused, his counsel,
the witness, and the reporter resumed their seats.

The witness, Maj. A. P. BLOCKSOM, Inspector-General's Depart-
ment, was reminded that he was still under oath.

DIRECT EXAMINATION CONTINUED.

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. I haven't your answer comp lete before me, Major, as you made
it this morning- A. I haven't quite finished it.

Q. I wanted to see whether or not you had finished your answer?-
A. I estimated that it would take an able-bodied man-a soldier-.

590 [ Frp.28,1.907.
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about eight minutes to run that distance, halting long enough to fire
10 or 12 shots, and to get back to his company in line. I thiuk the
court can estimate the other probabilities in the case, and also possi-
bilities. That is all.

Q. Did you ascertain whether or not there was more than one sen-
tinel behind the barracks of B, C, and D upon the night of August
13 ?-A. There was only one that I knew of.

''o this question associate counsel for accused objected, as follows:
We object to that question, may It please the court. The witness has no

knowledge of it, not having been there on August 13-14, and to answer that
[.,testion be must make use of something told hiu subsequent to that date, and

thierefore his answer would be hearsay, and we object to It on that ground.

Counsel for accused:-
We object to It on the further ground that the lrosecution has shown by Its

own witness the number of sentinels that were there and Is bound by that
answer.

To which the judge-advocate replied:
The question is withdrawn temporarily.

Q. Did Major Penrose state to you how many sentinels were posted
behind the barracks of B, C, and D upon the night of August 13?-
A. I don't remember that he made any special statement concerning
that point, except that we talked about this one sentinel, probably,
more or less-this No. 2-but I have no special recollection as to
whether the number of sentinels was discussed.

Q. That is, the number of sentinels in the entire garrison?-A. No;
behind the barracks.

Q. Did you, on the occasion of your visit to Fort Brown in August,
make any examination as to the barracks or outbuildings, as to their
external appearance with regard to marks of physical violence?-A.
I made only a casual inspection myself; not enough to determine
whether they had the marks of bullets on them or not, anywhere.

Q. You saw none, however?-A. I aw none.
Q. Did Major Penrose or anyone else in his presence state to you

upon the occasion of your visit to Fort Brown in August anythiing
concerning the feeling between the soldiers and the townspeople?-
A. Major Penrose-well, I can't say whether the other officers spoke
to me in his presence or not; so I will have to leave it. out, I suppose.
Major Penrose expressed resentment against the people of the town
for the manner in which they had treated the soldiers.

Q. Was anything said by "Major Penrose or anyone in his presence
about the method employed to inspect the rifles to ascertain whether
or not they were clean; and if so, when and in what manner were
these rifles inspected ?-A. M [ajor Penrose only told me that the rifles
were inspected at daylight the next morning. As I then considered
it too late to find out anything about them I made no further-

To this answer the associate counsel for accused objected as fol-
lows:

I object to the answer. May it please the court, we contend that the witness
Is entitled to a full answer to a specific question, but so far as that answer bears
on the question and attempts to explain it and so far as it is relevant to this
Issue. that Is till right; ut we olwe.t to aiy stit(ilCeIt .ontalwplC In hIs answer
which hus no lIenring on the issue tilld Is itimmterinl. no matter whether It is
an exphanution tending to define his position or to defend that position. The
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witness Is not on trial. uaJd any matter of that kind is. purely Irrelevant, and
we will continue to object to any answer of the witness when he goes beyond
the limits of the question.

The judge-advocate:
Does the witness Insist upon the continuatlou of his answer?

A. No.
The judge-advocate:
The prosecution will not so Insist.

Q. Did Major Penrose or anyone else in his preo.nce make any
report to you about the so-called Tate-Newton affair?-A. Major
Penrose an~d I had conversations on the subject of the Tate-Newton
affair.

Q. Do you remember the substance of these conversations--A.
Well, I don't know in what manner they differed from the written
papers which I submitted in my report of the affair'-

Counsel for accused:
I would like to ask a question right there. Have you submuItted a written

report to anyone covering this entire matter?

A. Yes, sir.
Q. The result of your investigation ?-A. I have.
Q. Where is that report ?-A. It is at Washington, I suppose.
Q. When was it madel-A. It was made on the 20th of August, I

believe.
Counsel for the accused:
Now. may It please the court, I think we have a right to object to this wit-

mess attempting to vary In any way his written report made at that tine. We
won't object, may it please the court, to that being submitted and to this wit-
ness making any variation In that that the Judge-advocate sees flt; but as long
as this has been reduced to writing and has been submitted, that Is the best
evidence of the contents of that report, and it clearly Indicates that tills was
Included In that report. It is absolutely unfair to us. and we want to state
now we haven't the slightest objection to Major Block im or any other witness,
as an Inspector, making a report, but we 4o object to this. It Is unfair and un-
Just to the accused, In our opinion. If that report was submitted, It Is clearly
within the province of this judge-advocate and within his power to get It, and
we make no objection to It being Introduced as an olltcial report, but w& do ob-
Ject to It being brought In by parole evidence. We go on record as saying that
that is what he ascertained at that time, and here it Ih six months after that
time, and to vary It In that way Is certainly not falls and we ask a ruling of the
court on that point.

The judge-advocate:
I have nothing to say.

3fember of the court:
Before the court is closed, I would like to ask whether the judge-advocate

has a copy of that report?

The witness:
Mr. Pre.Ident, I should like to say that I have no objection In the world to

my report being subirttted to the court. I don't know whether it is authenti-
cated or not, In the judge-advocate's possession.

Counsel for the accused:
I simply wish to say that while we have no objection to the Introduction of

that, we reserve the right to object to anything that Iq hearsay In that report.
Our objection is now that they are trying to vary the substance of an official
report by hearsay evidence.
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The judge-advocate:
I certainly am not trying to make him vary his report In any way. I have

here In my hand now an authenticated copy which contains the report of Major
Blocksom and allow me to read-

Counsel for the accused:
We object to that form. If you want to submit it then we will look at it

and you can submit it to him for Identification. What suggested this objection
to ine was that the witness said It w.as Included In his report.

The witness:
It seems to me, Mr. President, that my report Is the best evidence of what

I thought at the time and heard at the time. As I stated to the court this
morning. I do not have a distinct recollection of a good many things that oc-
curred during my first investigation six mouths ago. I took no notes, as I said.
I can give my general impressions of what Major Penrose told we about this
Tate- Newton affair.

The presiding officer:
Does the judge-advocate desire to have that Introduced?

The judge-advocate:
I would like to read that report, but as long as counsel asks a ruling of the

court I certainly have nto objection to a ruling of the court.
The premsiding officer:
You have no objection to that being introduced?

Counsel for the accused:
I would like to examine It, sir; we have that right.

Q. You spoke just now, Major, of an official report.. Did you refer
to a report under date of August 29, 19061--A. I think so. It was
directed to the military secretary Southwestern Division. I think
it was August 29. That is the only one I made on that date.

The judge-advocate:
I have here a report purporting to be from Maj. A. P. Blocksom, under date

of August 29, to the military secretary, Southwestern Division, through head-
quarters Department of Texas. This is contained in a volume which Is stamped
with the official seal of The Military Secretary's Office of the War Department,
and as such It becomes competent evidence to the same extent as the original of
this report would be.

Counsel for the accused:
I would like to ask the judge-:idvocate. to have as a matter of record, whether

he has made application for the original document Itself from the War De.
lartment?

The judge-advocate:
I will state for the lnfuriuatiu of the court that I have cot asked for this

especial document, but I have asked for other documents bearing on this matter
and have been notified that It is impossible for me to have these documents, and
calling my attention to the footnote on page 44 of the Court-Martial Manual,
which was read before the court this utorning.

Counsel for the accused. (Here interrogates the judge-advocate:)
Did you ask for these documents to be certified in the usual form for use

as evidence before the court.anrtial?
A. Do I understand that I am being subjected to a coss-examination?
Q. The understanding Is that'we want to know what you have done in order

to secure the proper evidence-first-hand evidence.
A. I have just stated what I have done to the court. For the Information

of the court I am making the explanation. If the court desires the Information
the court can ask for it.
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Counsel for the accused:
May It please the court, I request that my question be answered, because it

Is on that that I wish to see whether he has used all means to procure the
original or a certified copy of the original. I think we are entitled to know
that. I am making no special point about it.

The judge-advocate:
Does the court desire an answer to that question?

Counsel for the accused:
We simply want to know what be did.

The judge-advocate:
I have stated what I have done; I have requested from The Military Secre-

tary's office a copy of a letter to be introduced here in evidence and was In-
formed that that was not the common practice, and had my attention directed
to a footnote on page 44 of the Court-Martial Manual, which I read this morn-
Ing, and as it was futile to get the letter In question, I made no attempt to get
the others.

Counsel for the accused:
You didn't ask for certified copies, then?

The judge-adv'ocate:
I asked for the originals. I will now read a report purporting to be made

by you (Major Biocksom), page 42-

Counsel for the accused:
Walt a moment. Has he identified It as being his report?

The judge-advocate:
He said that he made one report only on August 29; that is the date of this

report.

Q. (Judge-advocate reads report:)
BROWNSVILLE, TEN., August 29, 1906.

Si: I have the honor to report investigation of trouble caused by soldiers
of Twenty-fifth InfAntry, midnight August 13. I arrived at Brownsville the
night of August 18.

Appended are copies of telegram and letters of Major Penrose, marked A to
D; telegrams sent by me, A' to F'; affidavits of noncommissioned officers In
charge of quarters, etc., A" to F"; testimony taken by Citizens' Committee, etc.,
A"' to B"'. They present a fair account of the occurrence.

I examined privately the five officers present when trouble occurred (Major
Penrose, Captains Lyon and Mackln, Lieutenants Grier and Lawrason, all
of Twenty-fifth Infantry), all men who made affidavits, etc., A" to F" (as
well as post noncommissioned staff, a number of old noncommissioned officers
In each company, etc.), all Important witnesses in A' to D"', Mayor Combe,
Mr. Dominguez, Mr. and Mrs. Evans, etc. I Interviewed nearly all prominent
officials, Federal, State, and county; saloon keepers and other citizens of all
elassew. I examined the houses, interviewing Inmates, of Messrs. Cowen, Ren-
dali, Starck, and Yturria, observing where shots entered and left; also saloon
where bartender was killed, and a number of othei buildirgs having bullet
marks.

The committee invited by Major Penrose to Investigate (referred to In D')
practically delegated Its authority to Ciptain McDonald, of State Rangers, who
is also a detective. He was given every assistance by the commanding officer.
He served the warrants the first time.

CAUSES.

1. The soldiers heard they were not to go to Camp Mabry because Texas
troops had threatened to use ball cartrlges against them In maneuvers. They
knew Colonel Hoyt made a request that the 'iwently-fifth be not sent to Texas.
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2. The people did not desire the colored troops, and thought they should not
be sent here. I learned this before (".before" Is in italics) the rumored
abandonment of Brown from prominent citizens, members of the committee of
safety, etc. I think requests were sent to Senators, Congressmen, etc., to use
their influence In the matter, but am not positive. If a fact, it is probably
known at the War Department.

3. Soldiers of the Twenty-fifth were not allowed to drink with white people
at the principal bars in town, though in some cases saloon keepers put up a
separate bar for their use, this having an opposite effect to that intended.
The bartender was killed in euch a saloon.

4. Tate-Newton, Baker-Reid cases, etc. (See B and B'.) Tate-Newton case
was that of a party of ladies standing on street sidewalk; claimed that two
colored soldiers rudely jostled them. Mr. Tate, inspector of customs, husband
of one of the ladies, knocked down one of the soldiers with his revolver. The
ladies were obstructing the sidewalk, although anybody could have easily gotten
by them. The soldier was rude and probably insulting in his manner. Tate's
remedy was too drastic. It was "in the manner of the South." He told me
he would have used it against any man-white or black. Mr. Vann, collector
of customs, invited Major Penrose to assist at an investigation of this case,
but latter had no time after the 13th. Reid and another colored soldier were
at ferry landing, having returned from Matamoros. Mr. Baker, inspector of
customs, claimed they were drunk and disorderly (confirmed by an unpreju.
diced witness) ; that he told them to move on, and finally pushed one, who fell
off plank walk into mud and water about knee-deep, more through his condition
than strength of the push. Baker probably used more force than he acknowl-
edged. Facts in these two cases were exaggerated on both sides and increased
the bitter feeling between soldiers and citizens. I heard of several cases of
threats from both sides before the 13th, but believe them manufactured.

5. Case of Mrs. Evans (see B). There is no doubt she was seized by the hair
and thrown violently to the ground by a tall negro soldier, who then ran away
through fear of people close by. This incident, occurring on the 12th, inflamed
and infuriated the people very much. The canceling of passes, sending out
patrols, etc., probably Increased the resentment of the soldiers against people
of Brownsville.

THE RAID INTO TOWN,

From the evidence obtainable, I believe the first shots were fired between B
Company barracks and the wall separating post from town. A number were
fired into the air for the purpose of creating an alarm. The soldiers-9 to 15,
possibly more-then jumped the wall and started through town. There is no
reliable evidence to support the claim that the first shots came from town, and
no bullet marks were found on barracks. From their direction, etc., I am sure
three shots through Mr. Yturrials house came froa a. point near the center of
B Company's upper back porch. A Mexican boy sleeping on the floor of the
Yturrla porch said they were among the first fired.

Mr. Rendall lives over the telegraph office, opposite post gate. A bullet went
through his sitting room; It came from a point near the wall, opposite south.
western end of C Company barracks-.

The witness:
By the way, I would like to explain that, while it is 0 Company. I made a

mistake there; it should have been D Company. That is, I made the mistake
myself; I got D and C Company mixed up.

(Juidge-advocate continues reading report.)
Some of the first shots fired also came from the vicinity of D Company

barracks.

The witness:
That should be C Company barracks, although my rely-rt is as read.

(The judge-advocate continues reading.)
The line of barracks of D, B, and 0 Companies runs northeast to southwest.

The witness:
That is another mistake I made. It should be C, B, and D.
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(The judge-advocate continues reading report.)
The wall between post and town Is parallel to and about 75 feet northwest of

line of barracks. An alley through town, perpendicular to waill, beginning at
a point nearly opposite space between B and D Company barracks, was the line
of operation (about three blocks In length).

The raiders first struck Cowen's house (at end of first block). There were
two women and five children In it. It Is a miracle some of them were not shot.
The raiders could not help knowing they bad not yet gone to bed. About
ten shots were fired, nearly going through house at a height of 41 feet
or less above floor. One shot put out the lamp sitting on a table. Mrs. Cowen
has been on the verge of hysterics ever since. It Is said the Cowen children had
made fun of "the nigger soldiers," but I could not pin down the reports. There
must be some truth In them. The lieutenant of police, Dominguez, heard the
firing and rode toward It, accompanied by two policemen. Near corner of
Miller Hotel (end of second block) the two policemen turned back, but Domin.
guez kept on, and the raiders started firing upon him. He said there were about
15 colored soldiers In the party. He was mounted on a white horse and went
half a block after reaching corner of hotel, when his horse fell dead, shot through
the body several times. The raiders were probably at the corner, and con-
tinued firing on the fleeing man until horse fell. Dominguez was shot In right
arm (afterwards amputated below the elbow). He did not even draw his re-
volver from holster. A number of shots were also fired at the other two police.
men. Dominguez, many years on the police force, is universally respected.
The raiders fired seven or eight times Into the Miller Hotel, Including several
shots at a guest sitting by a window. After shooting Dominguez they divided.
One party proceeded along the alley. Frank Natus, bartender In Tiliman's
saloon (about two-thirds the way down third block), heard them coming and
started to close the back door, but was shot and probably Instantly killed about
20 feet froim door. A Mexican in the saloon, Precado by name. was slightly
wounded In the hand by a bullet which passed through his coat. Natus had
never had any trouble with the soldiers, as far as known. Five or six shots
were fired through that back door. This party tried to get Into the back door
of another saloon, but It was closed.

The other party went half a block to the right, then turned to the left, and
fired five or six shots Into Mr. Stnrck's house (second from corner on
street parallel to alley), evidently mistaking It for Tate's (which Is third).
Bullet marks in Sbtirck's house lire higher than in Cowen's. Mrs. Srarck said
two shots went through mosquito bar over bed In which she and two children
were sleeping. These were the last attacks, and raiders then probably ran back.
Bullet marks were found on several other houses In vicinity of those already
mentioned.

None of the individual raiders was recognized. Streets are poorly lighted,
and it was a dark night.. Those who saw them were busy trying to keep out of
sight themselves. The soldiers were comparative strangers In town, having
arrived only two weeks before. That the raiders were soldiers of the Twenty.
fifth Infantry can not be doubted. The evidence of many witnesses of all
classes is conclusive. Shattered bullets, shells, and clips found are merely
corroborative.

RESPONSIfIILITY BEFORE AND DURiNG TIlE FACT.

I do not think the commanding and other officers and some of the senior non-
commissioned oilicers can be blamed for not discovering the preconcerted
(64 preconcerted" is in Italics) raid. It Is easy to say, in the light of later
events, that the guard should have been doubled and other precautions taken
the night of tihe 1:th, but who could Imagine that American soldiers in a body
would try to murder unoffending women and Innocent children?

The commanding officer did cancel passes and send out patrols early In the
evening, as much to allay the anger of town people as to prevent men from
committing other excesses. It may be Interesting to note here that troops were
paid on the 11th.

All the officers ft. uly believed (most of them till morning) the garrison was
attacked from the town side as a result of the assault on Mrs. Evans, the
general ill feeling of town people, etc., and this delusion was heightened by the
call to arm.s. sounded by order of the sergeant of ths guard (probably too
early during the firing to be genuine). As a consequence, the raiders were not
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suspected by their officers and bad an easy time getting back; while aria
racks were opened with difficulty In the dark, preparations made for defense,
etc., cleaning the rifle requires a few minutes only.

Major Penrose Is Indefinite in his statement as to time command was
paraded (see A). It was at least ten minutes after first shots were fired;
probably longer. Captain Macklin, officer of the day, says he went to bed
between twenty and ten minutes to midnight, very much fatigued, and slept
through all the uproar until about 1 a. m. The first shots were fired a few
minutes before midnight. It is singular the members of the guard sent to
wake him up could not find him, although, as far as he Is concerned, I found no
reason to doubt his statement.

RESPONSIBILITY AFTER THE FACT.

I think Major Penrose, as soon as he believed the criminals were soldiers.
should have arrested and placed In solitary confinement Sergeant Jackson, B
Company (senior sergeant present In company, as well as In charge of quarters) ;
Sergeant Reid, B Company (sergeant of the guard) ; Private Howard, D Com.
pany (sentinel around barracks), and Scavenger Tamayo (at B Company
water-closet, next the wall, when firing began). It Is very probable that proper
effort would have induced one or more of these men to tell what he knew.
The eoldlers are among those arrested, but not the scavenger, although I
recommended him to the district attorney.

Major 7o rose has conducted himself in a manly way under trying eir.
cumstances, although subjected to much undeserved abuse. Almost the only
criticism against him Is that above. The officers appeared to be trying to find
the criminals, but It Is certainly unfortunate for the reputation of the battalion
that they have as yet hardly discovered a -lugle clue to such a terrible pre.
concerted crime conintted by so many m. I believe the battalion had an
excellent reputation up to the 13th of August, but the stain now upon It Is
the worst I have ever seen in the Army. Mfany of Its old soldiers who had
nothing to do with the raid must know something tangible as to Identity of
the criminals. If they do not disclose their knowledge they should be made to
suffer with others more guilty as fart as the law will permit.

RECOMMUE ATION'.

If satisfactory evidence concerning identity of the criminals does not come
from members of the battalion before a certain date, to be fixed by the War
Department, I recommend that all enlisted men of the three companies present
on the night of August 13 be discharged the service and debarred from re-
enlistment In the Army, Navy, or Marine Corps.

LATER EVENTS.

The following men were arrested by the civil authorities on the 23d and
placed in guardhouse for safekeeping:

Sergeant Jackson, B Company, Twenty-fifth Infantry, In charge of quarters;
Sergeant Brawner, C Company, Twenty-fifth Infantry, in charge of quarters;
Sergeant Reid, B Company, Twenty-fifth Infantry, sergeant of the guard;
Corporal Powell, D Company, Twenty-fifth Infantry, In charge of quarters;
Corporal Miller, 0 Company, Twenty-fifth Infantry, on pass; Corporal Madison,
C Company, Twenty-fifth Infantry, on pass; Private Howard, D Company,
Twenty-fifth Infantry, sentinel on No. 2; Private Newton, 0 Company, Twenty,
fifth Infantry, knocked down by Mr. Tate; Private Reid, 0 Company, Twenty.
fifth Infantry, pushed into mud and water by Mr. Baker; Private Gill, D Com-
pany, Twenty-fifth Infantry, with Reid when pushed by Baker; Private Askew,
(3. Company, Twenty-fifth Infantry, cap found In town,. alleged to be his;
Private Hollowman, B Company, Twenty-fifth Infantry, part owner of saloon
In Tenderloin.

An ex-soldler named Allison, partner with Hollowman, was also arrested on
the 22d and placed In guardhouse for safekeeping. He is still there.

The noncommissioned officers in charge of quarters were responsible for
gun racks, and had keys thereto In their personal possession. It will be seen
by examining the note after each name that these men were arrested chiefly
on suspicion. I believe the majority of them are guilty on one or more counts,
but there is little prospect of conviction ou evidence thus far obtained.
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The order to take rail for Fort Ieno was suspended on morning of the 24th,
and in the afternoon orders were received for the battalion to go by way of
San Antonio and to take military prisoners along to be turned over to com.
manding officer, Fort Sam Houston, for safekeeping until brought before a
grand jury. Captain McDonald late that afternoon demanded the prisoners.
Major Penrose, who had just Informed Judge Welch of his latest orders, sent
McDonald a letter declining to give them up (see D). McDonald would not
acknowledge the authority, and Judge Welch finally withdrew the warrants
to avoid bloodshed. I believe lie threatened McDonald with arrest for contempt
before the latter gave then up. It is possible McDonald might have fought
the entire battalion with his four or five rangers were their obedience as blind
as his obstinacy. It Is said here he is so brave he would not hesitate to
"charge hell with one bucket of water." The warrants were then served by
Sheriff (arza. On being Informed of the latest orders he gave up the struggle.

The battalion left Brownsville with the williary prisoners at 0.30 a. m.,
August 25.

I met many sterling people in Brownsville. The majority of good business
men recognize the proper ethics of the situation, but many others of a somewhat
lower class think the colored soldiers should be treated like the negro laborer
of the South. It must be confessed the colored soldier is much more aggressive
In his attitude on the social-equality question than lie used to be.

Very respectfully,
A. P. BLOCKSOII,

Major, InspcCtor-GCnCraL
The MILITARY SECRETARY,

SouhIIwcrcrn Dhr-son.
(Through headquarters Department of Texas.)

Counsel for the accused:
Are therA not some Indorsements on that communication, forming a part of It?

The judge-advocate:
I think there are (judge-advocate reads first and second endorsement on

above report, as follows) :
(First Indorsement.]

HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio. September 1, 1900.

Respectfully forwarded to the military secretary, Southwestern Division.
WM. S. MCCASKEY,

Brigadier-General, 0ommandting.

(Second Indorsement.)

HEAnQUARTERS SOUTHWESTERN DIvisioN,
Oklahoma City, Okla., September 4, 1908.

Respectfully forwarded to The Military Secretary, War Department, Wash-
Ington, D. 0.

To-day I personally interviewed Major Penrose, commanding Fort leno,
where his battalion Is now stationed, and he reports that the orders of the War
Department with reference to holding his men under strict surveillance are
rigidly enforced, and as yet no disclosures have resulted. As soon as any infor-
mation is obtained it will be reported.

The attention of the War Department Is invited to the names of the men for
whom warrants were issued and who are now In confinement at Fort Sam
Houston.

It is noted that most of these men were on duty as members of the guard or
In charge of barracks at Fort Brown during the hours of the disturbance. The
reasons for the selecting of these men or the manner by which their names were
procured Is a mystery. As far as known, there Is no evidence that the majority
of them were In any way directly connected with the affair. It seems to have
been a dragnet proceeding.

WM. S. MCCASKEY,
P' t'jeder-Oeneral, United State Army, Commanding.
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The judge-advocate:
There are a number of exhibits if the counsel desires those read also.
Counsel for the accused:
No, we don't want them.
The judge-advocate:
Or does the court desire them reid?
The presiding officer:
I think not.
Q. That is the report as rendered by you ?-A. As far as I recol-

lect, that is exactly the wording of my report.
Q. Do you know of. your own knowledge what kind of uniforms

the police of Brownsville habitually wear?-A. At the time I was
in Brownsville, in Augnist, they wore a uniform which it. seemed to me
was linen, of a little different color from khaki; it was more like the
liner' which people ordinarily wear in summer time. It was not so
yellow as khaki.

Q. How else was it distinguished from the uniform of the soldiers,
if you remember-distinguishable?-A. I think their hats were some-
thing like the hats worn by soldiers, but they didn't have any leggings,
and as for as their general appearance, they didn't look like soldiers;
they didn't wear their clothes like soldiers; they were looser, not so
near. The men themselves were smaller than the average soldier,
didn't have anything at all the bearing of a soldier.

Q. Are you familiar with the uniform, if any, as worn by the so-
called Texas Rangers?-A. I saw three or four Texas Rangers--
whether they all wore uniforms or not, I have forgotten; one or two
of them did, certainly. Their uniforms likewise struck me as being
different in color from the khaki used by the soldiers. Of course,
their clothes fit them better, they were larger men, and better set up
than the Mexicans.

Q. What color were these men ?-.A. White.
Q. Were they Mexicans?-A. They were Americans-the Rangers

were Americans. I have forgotten whether they wore leggings or not,
but if they did they were not like the soldiers' leggings, at least they
didn't impress me as being the same, and they didn t look like sol-
diers.

Q. How many Texas Rangers did you see in Brownsville during
the time you were there, to know them as such ?-A. I saw not more
than five or six altogether.

Q. Have you any knowledge as to whether or not these rangers are
habitually in Brownsville ?-A. I only know what I heard there.

Counsel for the accused:
We don't want any hearsay.

Q. Did you acquire this knowledge as a result of official investiga-
tion?-A. I did.

Counsel for the accused:
We object to that; there are plenty of methods of bringing that In. We

object to any hearsay evidence.
Q. Did Major Penrose, or anyone in his presence, state to you the

cause of a broken rifle rack in 0 Company barrackstf-A. My very.
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strong impression is that Major Penrose told me he had made a care.
ful examination himself of all the buildings-of all the barracks-
and outbuildings, and could find no traces of any bullet marks.

Counsel for the accused:
The witness (learly misunderstands the question.

The judge-advocate (to reporter):
Will you kindly read the question?

"Q. Did Major Penrose, or anyone in his presence, state to you
the cause of a broken rifle rack in C Company barracks?'-A. I was
thinking of bullet marks. I think Major Penrose told me that he
had given an order to the men of C Conmpany to get their rifles if they
had to break open the racks. I am of the impression that Mr. Grier
told me.

Counsel for the accused:
That Is hearsay.
A. In the presence of Major Penrose. that Major Penrose had

given this order, but I am not positive of that, either; the time was
.so longago, but I think Mr. Grier can clear that up himself.

Q. Di you have occasion to take down officially any statements
made by certain witnesses who were supposed to have had knowledge
concerning the shooting on the night of August 13 ?-A. You mean
take the statements down myself?

Q. No; was it taken down in your presence; in other words, was an
official investigation made by von of certain witniesses who were
supposed to have knowledge of tfie shooting ?-A. There was such an
investigation made in December.

Q. I would like to ask the circumstances under which that investi-
gation was made; in other words, did all these witnesses know about
the affair supposed to be taken or only the part pertinent to the
shooting on August 13?

Counsel for the accused:
May I ask what Investigation Is referred to?

The judge-advocate:
I think the Major said it was in December.

Counsel for the accused:
He said September, as I understood him.

A. I said December. The investigation was intended to cover
primarily and principally the question as to who committed the
crime on the night of the 13th of August, and witnesses were not, as
I remember, asked any qiiestion outside of any facts referring to the
identity of the persons who committed the crime.

(At request of counsel, reporter reads last answer.)
A. That is, to their identity as civilians or soldiers.
Q. Can you state from your experience as an inspector whether or

not it is customary for soldiers to have in their personal possession
more cartridges thn the number for which they are accountable?

To this question counsel for the accused objected, as follows:
We object to that; It Is clearly Irrelevant and Immaterial what some other

regiment does. Anything that goes to show what the reglmert In question does
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Bight be relevant, but as to what some other regiment does we all know that It
is no criterion as to what this regiment does. Any question bearing on this
case Is all right, and we have no objection to going Into It.

To which the judge-advocate replied:
it Is a matter of common knowledge to military men that soldiers as they go

are more or less alike throughout the entire Army, be they white or co!oted.
Major Blocksom's experience is an inspector will doubtless furnish a criterion
or the conditions existing in the Tenth Infantry or Twenty-fifth Infantry or
Seventh Cavalry.

Counsel for the accused:
I am perfectly willing for him to go Into the Twenty-fifth Infantry; It Is the

only regiment whose custolns tre wiler investigation, but to show what is
done In Ahlska or the Philippines haus no bearing on this subject whatever,
unless the regiment In question is brought into bearing In the case.

The accused, his cou nsel, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed; and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to animince the decision that the objection is
sustained. The question will not be answered.

The judge-advocate:
These articles (referring to cartridges), may It please the court, are already

In evidence; they have already been marked.

Q. Will you kindly take those, Major, and tell the court, what each
is? I think you will find that they have all been marked on the side
in soie manner or other.-A. Mr. President, I don't claim to be an
expert. It is true that counsel for the defense made this claim for
me this morning, and afterwards withdrew the accusation in a very
gr-aceful manner. But I know the difference between the Krag and
the Springfield. That, I think, is a Springfield with a red uced
charge, but I don't know.

Q. Is it marked in any manner ?-A. I don't see any, except some
scratches.

Q. That is what I refer to. How many are there?-A. There are
two sets of scratches running along the shell. That is a Springfield
rifle clip. That is the Springfield rifle bullet--there are two of them.

Q. By "bullet " you mean what ?-A. I mean the Springfield rifle
cartridge, and this also is the cartridge of the Springfield rifle, re-
duced charge. These are marked-one of these is marked longitu-
dinally witl scratches.

Q. How many?-A. There seems to be two sets of them, rather
close together, about a quarter of an inch apart-no; there seems to
be three of them. On this bullet, or this cartridge, the marks-the
scratches, rather-are parallel to the base; they are very short. That
is a Krag bullet.

Q. You mean cartridge?-A. Cartridge; yes. I can't see that
there are any marks on it. The difference between the Springfield
rifle bullet and the Krag bullet is principally in the shape of the nose.
The Krag bullet is blunter; and also in the Krag bullet there is a
slight corrugation near the end of the shell. I think a lubricant is
put.in that inside the shell. I think there are two of these reduced-
charge Springfield bullets; there are two of the Krag bullets. I
don't know what that is, mnle.s it is used for target practice at short
distance. I think there is such a bullet, but I don't know whether
this is one of them or not.
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Q. And the rifle using that last cartridge you laid down, do you
know what rifle used that that you described as a target bullet?-A.
I think the Springfield rifle uses it.

Q. Did I understand you to say this morning that you had found
no shells in Brownsville?-A. No; I didn't find any.

Q. Were any turned over to you officially, as a result of your
investigation ?-A. Quite a number of them.

Q. Did they resemble any of those there?-A. They all resembled
these shells here, and there were three bullets turned over during that
investigation, I picked one of them myself out of the door, as I said
this morning. They were exactly like these bullets here.

Q. And those you have described as Springfield cartridges?-A.
Yes; Springfield bullet, and the shells are the same as Springfield
shells.

Q. Now you stated this morning that you made, I think, on the
occasion of your visit to Brownsville in August, a visit to the house of
one Mr. Fred Starck f-A. Yes.

Q. Do you remember the appearance of that house?-A. It was a
frame house, with the cone of the roof, I think, running parallel to
the street.

Q. Do you know who lived next door to Mr. Stark, on either
side i-A. Mr. Tate, I was told, lived in the house next to Mr. Starck,
verified after.

Q. Do you remember the appearance of that house ?-A. I do not.
Q. Do you remember the appearance of the fence or wall in front

of the Starck house as compared with that in front of the Tate
house?-A. I don't remember that there was any difference, al-
though there might have been.

Q. Was there any marked difference in the appearance of these
two houses in their general appearance?-A. Not that I remember of.
1 don't know whether I remember that from looking at the houses
themselves, but I think there were several houses right along there
that looked very much the same.

Q. During the occasion of your visit in August to Fort Brown,
will you state whether the commanding officer, Major Penrose, or any
other officer in his presence, told you of any precaution taken to
prevent disturbances or outbreaks of August 13, other than the can-
celing of passes and sending patrols into town the early part of the
night f--A. He told me of no other precautions.

Q. Do you remember whether he told you that he had not taken
any other precautions?-A. I do not.

Q. In other words, is your recollection negativef-A. My recollec.
tion is negative.

CROSS-EXAMINATION.

QUESTIONS BY COUNSEL FOR THE ACCUSED.

Counsel for the accused:
I would like for the court to take a recess for a few minutes. I would like

to get some of these things straightened out.

The court then took a recess until 3.30 o'clock p. m.; at which hour
the members of the court, the judge-advocates, the accused, his
counsel, the witness, and the reporter resumed their seats.
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Q. You made, you stated, two separate and distinct investigations
of the alleged shooting at Brownsville?-A. Yes.

Q. And the first one was made when ?-A. Between the night of
the 18th of August and the morning of September 4; the second
betw een-

Q. Let's take up the first one first. What information did you
have in regard to the events before you commenced your investiga-
tion, if you recall?-A. I don't think I had any, except what I read
in the newspapers, probably on the 16th, 17th, and 18th.

Q. What I am trying to got at is what official information was
given you as a basis for the investigation, if any?--A. I was given
a letter from the secretary of the Southwestern Military Division.

Q. Were there any allegations set forth in that at all that you
recall?-A. I don't think there was, though I am not positive of it.
All I remember is that I was instructed to go down there and iavesti-
gate the circumstances attending the shooting in town that night.

Q. Were you given written instruction covering the point?-A. I
waq.

Q. Have you those with you?-A. No, sir.
Q. What became of them ?-A. I turned them in with my pay

account to draw mileage.
Q. Was it in the form of a special or general order, or what

forii ?-A. It was in the form of a letter.
Q. Isn't that available in any way; couldn't you get it for us?--L

A. [ can easily get a copy of it from the military secretary of the
Southwestern Division. I will telegraph for it.

Q. Thank you. You don't. recall of any allegations being made
against the soldiers or against anyone?-A. Against the soldiers?

Q. In connection with that affair?-A. I heard a great many
people in Brownsville-

Q. I am trying to get at the official attitude with which you went
down there; what were your instructions ?-A. The letter of instruo.
tion was very short, and I don't believe it made any allegations as
to who were even supposed to have committed this crime.

Q. But you are not sure about that?-A. I am not sure of it, and
I don't know; I didn't hear anything else officially that I know of.

Q. Do you know upon what that was based-your order-did it
originate with the division commander -A. It originated with the
division commander.

Q. That first inspection-A. That first inspection. He wasn't
at Oklahoma City at the time; he was, I think, making an inspection
at Fort Sill; he telegraphed up to the military secretary to send me
down there.

Q. You will get a copy of that letter for us, will you ?-A. Yes;
I will get a copy of it.

Q. nd this report you made on August 29 was the result of
your investigation pursuant to those instructions at that time?-
A. Yes.

Q. Your next inspection was made when -A. Was made in De.
member; between the 26th of December and the 2d of January.

Q. January of this year --A. Of this year.
Q. What were your instructions at that time I-A. My instructions

at that time were-
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Q. Have you a printed copy of thoso-A. No; I have not. They
were given me by the Secretary of War, and the instructions were
marked "confidential*" but the Secretary of War told me person.
ally before I started that the investigation was to be made in a spirit
of fairness and justice; that it was not to be assumed that the sol.
diers committed the crime, but that we were to try to find out the
real facts in the case, whether they were for or against the facts as
I found in my report. That was the general feature of the letter of
instructions.

Q. Do you know what brought this about, of your own knowledge,
this second inspection ?-A. I do not, of my own knowledge.

Q. Isn't it a matter of fact that your report was a subject of severe
criticism-that is, in so far as your conclusions about the guilt of the
men; that is, your first report I mean; wasn't that subject to criti.
cisin?-A. It was a subject of criticism in newspapers and in the
United States Senate.

Q. General criticism throughout the country, was it not?-A. I
think it was general in New England, as far as the press was con.
cerned.

Q. It was general over the country, wasn't it?-A. Well, it was, in
a measure, general, too, but it wasn't altogether unfriendly. In the
entire South the criticism was friendly, and in some parts of the
North.

Q. The criticism of whom was friendly?-A. The criticism of me
and my report.

Q. Wasn't it, as a matter of fact., to get. further and more complete
evidence as to who really did commit this crime?-A. No; I didn't
understand it so. While it may have included that, yet it wasn't
made especially for that purpose. I understood it was made espe-
cially for the purpose of getting sworn evidence of the real facts in
the case.

Q. Further than that you know of no reason why the second in-
vestigation was made?--A. Not of my own knowledge, I do not.

Q. Well, you made every effort to support your first conclusions--
every legitimate effort, I mean?-A. Of course I naturally desired
that they should be supported. At the same time, I had very little
to do with the investigation myself.

Q. As a matter of fact, Mr. !Purdy was your associate, and he made
the ifivestigation?-A. Ie made the investigation of all the wit-
nesses and took the depositions of all the witnesses except two, which
I took myself, because he went away on the 1st day of January. Ile
wanted to go to San Antonio for some purpose-I have forgotten
what it was now-before I thought the investigation was complete.

Q. At Brownsville, you meanl-A. Yes; I wanted these other two
witnesses, whose depositions I took.

Q. Do you remember who they ere?-A. They were Mr. Moore,
the proprietor of the Miller Hotel, and Mr. Ignacio Garza.

Q. Was he the sheriff down theref-A. No; this was a different
man. This Ignacio Garza was an employee of Mr. Francisco Yfurria.

Q. And he is the man that lived on the corner, near the Cowen
residence?-A. Yes, sir; opposite the Cowen residence.

Q. The same man that testified in this case?-A. Yes sir I took
his evidence on the 2d day of January-no, on the Ist day of Janu-
ary; I left on the 2d.
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Q. You swore all these witnesses, did you not ?-A. I did.
Q. And how was that evidence taken down-by a stenographer-

A. Taken down by a stenographer, and afterwards sworn to again by
the clerk of the court, Mr. Kowalski.

Q. It was all read over by the witnesses?-A. All read over to the
witnesses by Mr. Kowalski. I can't state that to my own knowledge,
because quite a number of them were certified to by lhn in my
presence.

QL. That, was your intent-that was the practice?-A. Yes.
Q. Isn't it a fact that this second examination was brought about

in order to support your first conclusions, which were not supported
by evidence in extenso and produced by criticism of the action by
the powers that be?-A. I have no doubt that this second investi-
gation was ordered on'account of criticism, but, as I said before, I
had specific and strong instructions to try to bring out all the facts
in the case, whether they were for or against my previous theory
and report. I don't think I am violating the confidence in stating
that those were the instructions of the President himself, as I under-
stood them to be.

Q. But your instructions are confidential, are they not?-A. They
were confidential, but I have really given the main portions of them,
at least what I considered the essential part of them, to you.

Q. These witnesses that you examined were not cross-examined by
anyone representing either side, were they ?-A. They were not,

Q. They were taken what we call "ex parte? "-A. They were
taken ex parte, if you consider Mr. Purdy as an ex parte examiner.
I don't know what his predilections were before the investigation
was made; I never met him before until on the train going to St.
Louis.

Q. Who was he?-A. Ie was the assistant to the Attorney-General
of the United States.

Q. And employed in the Attorney-General's office at Washing-
ton ?-A. Yes, sir; and employed in the Attorney-General's office.

Q. That report was submitted by you to the War Department, was
it not?-A. You mean that report of August 29?

Q. The last one that was submitted.-A. To the War Department.
Q. That went direct-it didn't go through any channels?-A. It

was directed to The Military Secretary, United States Army, and
was sent by me-that is, the letter of transmittal was.

Q. Did you reduce to writing the evidence of the men you stated
you examined 1n your report of the 20th of August, 19001--A. Yes;
it was reduced to tvpewriti~g.

Q. The report of August 291--A. The stenographers typewrote
the evidence, and it was then read over to the witnesses and sworn to.

Q. Now, aren't you talking about the last report?-A. Yes,
Q. I had reference to August 29.-A. I didn't reduce to writing

any of them. Those that I submitted with my report was written up
by the people.

Q. Now, coming back to the Purdy report for just a moment:
Wasn't there some additional reports, and incorporated in that over
and above the evidence that you and Mr. Purdy took?-A. Yes; I
think there was, There were several affidavits put in there that Mr.
Purdy and I didn't take.

Q. Have you seei that report at all, Maior?-A. Yes, sir.
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Q. As a matter of fact, isn't there some information in that with
regard to the ammunition as it is manufactured and how it is manu.
factured I Wasn't that made a subject of special investigation f-A.
Yes, sir; it was, but I am not certain whether it was put in that
Purdy report or not; it was put in one of those printed reports.

Counsel for the accused (to judge-advocate):
You have no objection to his seeing that report?

A. (The witness.) Let me see that; I don't remember which one it
is in.

(Judge-advocate hands witness the Pnirdy report.)
A .Yes, sir; there is quite a lot of matter in here which doesn't be.

long to the Purdy report.
Q. Although incorporated in what is called the Purdy report--A.

Yes.
Q. Now that you have examined that, doesn't that report contain

the result of various investigations of the manufacturers of these vari-
ous arms and ammunition throughout the country --A. Yes, sir.

Q. That is, it shows, how many of the present issue of rifles-that is
t spy the new Springfield, not necessarily the present issue-doesn't
that Show how many had been manufactured throughout the coun-
try ?-A. It does.

Q. And the ammunition, where it had been manufactured and the
amount that had been sent out by the various firins?-A. I think it
does.

Q. And what guns had been manufactured carrying the new
Springfield cartridge -- A. What was that last question?

Q. [he various guns that had been manufactured and the ammu.
nition they carried -- A. I don't see any reference to the manufac-
ture of them.

Q. Do you know Captain Rice, of the Ordnance Department?-A.
Yes, sir.

Q. His report is incorporated in that?-A. Yes; lie was investi-
gated or his deposition was taken by Mr. Purdy.

Q. That is a part of the Purdy report ?-A. Yes; that is a part of
the report; I think he did refer to that subject.

Q. Well, were you not examined yourself in connection with this
matter by some one f-A. Yes; my afidavit was taken by Mr. Purdy.

Q. By Mr. Purdy--A. Yes; that was after we returned to Wash-
i . Was that made & part of that report also-A, That is a part

of the report.
Q. Was that taken under oath ?-A. It was..
Q. Where is your evidence there, do you remember ?-A. It is onpage 162.. ..
4. Will you examine it--A. (Witness turns to his affidavit on

page 162 of the Purdy report.)
Q. Is that the one that you refer to?-A. Yes, sir.
Q. Isn't there some other examinations of yourself in that same

report?-A. I think not; none that I know of. There is a note
added to this.

Q. Where is that?-A. That is right at the bottom, but I didn't
put that there. I don't know who put thit there.
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Q. That isn't a part of your evidencel-A. No; and that note, by
the way, is not correct-all of it.

Q. Now, were you not further examined by somebody else in con-
nection with this? I don't thiak it appears in the Purdy report, but
in some other report.-A. Oi, yes; I was examined by the first divi-
sion of the General Staff.

Q. And that appears in some report?-A. That is in, I think it is
called, the report of the Brownsville affiay.

Q. How was that evidence taken?-A. That was simply taken; not
under oath, but was an official investigation.

Q. But not taken under oath ?-A. No; not under oath. It was
taken by the stenographer and, by the w~y, I would like to say that
while the main facts are as I stated them to be as far as I recollected
in that investigation, the stenographer made quite a number of mis-
takes, generally in matters of little moment, and made a number of
grlmmatical errors which I don't think I made at all, although I
will admit that I am not fluent of speech, but I wasn't given any
opportunity to correct the typographical mistakes and the mistakes
of grinmar. The report wasn't submitted to me at all; that is, the
proof sheets were not.

Q. Well, will you look over that report later and let us know
what corrections you wasnt to make? We don't want to do it now;
we may get into it and if it is erroneous. of course I want you to
correct it.--A. Yes, sir.

Q. The first thing that I want to bring your attention to is your
report of August 2 9, under the head of "Causes." Your first con-
clusion was that "the soldiers heard they were not to go to Camp
Mabry because Texas troops had threatened to use ball cartridges
against them in maneuvers." Do you remember whether any of the
soldiers themselves told you that they knew -about this?-A. No; I
don't think they did; I think the officers only told me that.

Q. That information was based on what?--A. On what the officers
told me.

Q. It sa s "They knew that Colonel Hoyt made a request that the
Twenty-fith Infatry be iot sent to Texas." Was that based on
what the officers said-A. Yes, sir. I don't think any soldiers told
me that at all.

Q. In so far as you knew, this information was possessed by the
officers and not b the enlisted men ?-A. I don't know, except the
officers told me; tile enlisted men didn't.

Q. Are you sure of that?-A. I am positive of it.
Q. Who told you that ?-A. I don't remember what officers; I

think two or three of them. I know I based my report on what was
told me at that time, although I can't remember where the particular
conversation occurred which gave me that information.

Q. What I am trying to get is whether or not you got this direct
from the enlisted meni?-A. No; I never got it from the enlisted
men; I don't think any of them told me.

Q. Let's take up the second conclusion: "The peo le did not desire
the colored troops and thought they should not be sent here. I
learned this before the rumored abandonment of Brown from promi-
nent citizens, members of the committee of safety, etc." Can you
remember anyone that gave you that information I-A. I think that
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nearly all of lient that I examined gave me that information. I
can't remember any particular one, but I know that there were quite
a number of them. I can't place any particular one, because there
were so many that I don't remember Who they were.

Q. Were tiey of the leading men, such as the mayor, Captain
Kelly, who was on that committee, or what class of citizens was it?-
A. Ithick all classes of citizens told me that. The reason that I
remember this more particularly is that after I heard that Brown
was to be abandoned I found rather a different sentiment in town.

Q. Tell us what you mean by that.--A. That is, they didn't
expre s themselves so strongly on that point. I emphasized that mat-
ter' in my report. I think there is a word italicised there.

Q. '1'he word " before? "-A. Yes, sir.
Q. It reads here, "I learned this before "- A. And the word

"before" is in italics?
Q. Yes. Now, was the change of sentiment very marked after

they found that Fort Brown was to be alandoned-'(he troops were
to be withdrawn I What is your recollection ?-A. My recollection is
that it was.

Q. Among all classes ?-A. Among all classes.
Q. We will take up the second sentence of that same paragraph.

You say, "I think requests were sent to Senators, Congressmen, etc.,
to use their influence in the matter, but am not positive. If a fact,
it is probably known at the War Department." Do you remember
how you got hold of that information?--A. I don't remember how
I got hol[ of that information. It was from some citizen or several
of them. I know afterwards of one particular instance in which a
man did write-that is, I heard of it.

Q. )o you remember who that was?-A. That was Mr. Wreford,
who has a commission house on the diagonally opposite corner to the
Miller Hotel.

Q. Responsible business man of the city ?-A. I think he was; he
seemed to me to be so, a very responsible man.

Q. Was he what you would class one of the leading citizens of the
city, as far as external appearances go?-A. As far as external ap.
pearances go, I should t hmi he was, but as far as his reputation
goes, I never inquired. He seemed to me a very gentlemanly man.

Q. Now, the third conclusion, and I will read the whole of that:
"1 Soldiers of the Twenty-fifth were not allowed to drink with white
people at the principal bars in town, though in some cases saloon
keepers put up a separate bar for their use, this having an op site
effect to that intended. The bartender was killed in such a saloon."
Who did you get that from? On what did you base that conclu-
sion?-A. I based it from the conversations wich I had during the
investigation with saloon keepers, and possibly also from general
report in the town, but I remember of two saloon keepers-the prin-
cipal ones in town-who told me that soldiers were not allowed to
drink at the bar with white men in their saloons.

Q. In this connection did you ascertain anything about the loca-
tion of another saloon out in what is known as the Tenderloin dis.
trict, and which was in charge of a discharged soldier of the Twenty-
fifth l-A. I did hear that there was such a saloon, but I never made
any inquiry about it. I went up one day to the edge of the Ten-

608 limO. 98,1001'.



AFFRAY AT BROWNSVILLE; TEXAS.

derloin district and had it shown to me by some person in the town-
I have forgotten who it was. I didn't see where the saloon was.

Q. In your investigation you didn't hear anything about soldiers
patronizing that saloon practically to the exclusion of the others in
town ?--A. I didn't hear anything about it.

Q. You didn't investigate thatff-A. I didn't investigate it.
Q. You don't know whether that was true on pay day? Pay day

was on the 11th?-A. Yes; at least, I was told so; I don't know
about it personally.

Q. This bartender wasn't actually killed in the saloon, was he?
Ile was killed on the outside of the saloon ?-A. lie was killed in a
sort of a garden.

Q. Inclosure?-A. It is an inclosure in the back part of the saloon,
right next the alley, but it is a part of the saloon itself. It was a
sort of a summer garden-part of the saloon.

Q. Now, that brings us to your fourth conclusion, about the Tate-
Newton and Baker-Reid cases. What information did you have
before you on that ?-A. Well, I had information from Major Pen-
rose himself; I talked to him about it. I saw Mr. Tate and had a
loog conversation with him about it. I saw Mr. Vann, the collector
of customs, and talked with him about it, and also with Mr. Brown,
thet assistant collector. Mr. Vann gave me a copy of the affidavit
or dvposition-affidavit, I suppose it is-of Mr. Tate on the subject
aad the confirmation thereof by certain ladies and one or two citizens,
an, Mr. Tate told me the circumstances essentially as they were
glen in his affidavit.

Q. Well, did you investigate the two men theniselve-s-A. No;
I didn't , for the season that I wasn't inquiring into the guilt or inno.
celive of the parties to this trouble, but I was only after procuring the
fellinc which was caused in town and among tfie soldiers, and I re-
ce iv&'dfrom Major Penrose, and possibly Captain Macklin, who was
the commanding officer of Newton's company, all the information
that I thought essential.

Q. Did you ascertain whether or not Major Penrose was inves-
tigating this, had investigated it, or was in the process of inves-
tigcatint itl-A. Major Penrose wrote a letter to Mr. Vann about
tie subject of the Tate-Newton affair, and requested him to make an
investigation of the matter. Mr. Vann replied to this letter and
asked Major Penrose, as far as I recollect, -o name a time to come
over into town and help him in the investigation; but after the
shooting occurred Major Penrose was occupied with other matters.

Q. But you had a distinct understanding that it was, up to the
time of this occurrence, undergoing a regiflar orderly investiga-
tion --A. Mr. Vann wasn't present when Major Penrose's letter
first reached his office. and it was referred to Mr. Brown, and Mr.
Brown requested that the matter be delayed for .a few days, and
finally it wasn't acted on at all.

Q. What did you get at that time, and from whom, of a state of ill
feeling on the part of the men due to that particular incident--A.
The only information I got was from the officer. The men them-
selves didn't express resentment, and I never heard from the officers
that they made any general complaint of the manner in which they
had been treated by the citizens of Brownsville.

(At reqlite-t of counsel, the reporter read the last answer.)
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Q. Then, the offcers--A. By the way, I would like to state that
it seemed rather peculiar to me that the only complaints that I did
hear from the soldiers-thnt is, in regard to this feeling of resent-
ment of the citizens of Brownsville-was from the post noncom-
missioned staff, who were white. The officers themselves all expressed
resentment-that is, there on that night, as I remember-they all
expressed resentment. I am sure all did to whom I spoke of the
matter.

Q. Did Major Penrose express special resentment on account of
the Tate-Newton alfair?-A. I don't remember on that affair, but lie
expressed resentment. I

Q. As to what particular affair?-A. Tate-Newton affair?
Q. I am asking about Major Penrose.-A. It was genrally about

the way the soldiers had been treated.
Q. Do you remember any specific incident ?-A. I think he min.

tioied ill of thece incidents-of the Tiae-Newton affair, probably,
and the Baker-Reid aftair. I know that he did express resentment.

Q. Let me get at something: Now, when you went down there, how
did Major Penrose meet you, Major; that is to say, generally speak-
ing, what was his attitudc?-A. ohis attitude was perfectly fair and
aboveboard, as far as I could see.

Q. He was perfectly cordial to you in every way?-A. He was.
Q. Was his manner that of trying to assist you in every way?-A.

It was.
Q. lie didn't act as a man who had anything to coueeal?-A. Not

at all.
Q. As a matter of fact, did he or did he not give you possession

of everything that came to him or that lie knew, as far as you could
ascertain?-A. As far as I could ascertain, he gave me possession
of everything essential.

Q. Where did you stop down there?-A. At the Miller Hotel.
Q. That was from your own choice?-A. I was invited over to the

post by Major Penrose, but I thought if I stayed in town and didn't
put on a uniform, I could get more information from the people.
Only had my uniform on three or four times while there.

Q. Major Penrose giving you all this information, you were con-
stantly in touch and communication with him ?-A. I was.

Q..Wasn't that the attitude lie insisted upon as far as his officers
were concerned? Did they or did they not assume that same at-
titude?-A. My impression is, as far as lie was concerned, his in-
fluence was to that effect.

Q. Now, did Major Penrose give you to understand that he was
aware of the feeling of his men of resentment against the town?-A.
I only judge that lie inferred it. I don't think that they had ever
complained to him.

Q. He didn't, tell you of any instances he had ever seen at all ?-A.
He told me of these particular instances, 1 am sure, but I don't
think lie told ine of any general complaint.

Q. Now, as a matter of fact wasn't his speaking of this rather
as brother officers than offliallyi To make myself more clear didn't.he himself rather express his own opinion rather than that of the men
when lie spoke of this as resentment?-A. I think it was more his own
opinion.
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Q. Rather than reflecting the sentiment of the men?-A. He in-
ferred that the men resented it also.

Q. In what way did he give you that?-A. I can't remember ex-
actly how lie gave me the impression, but I am sure that he intl.
mated that the men couldn't help resenting it, or that they did resent
it, without giving any reason. I am sure that he intimated in some
wiy that the men resented it.

Q. You don't remember where?-A. I don't remember where or
just, how. I may say it was the same with the other officers.

(At request of counsel the reporter reads the last question and two
answers.)
. A. It is possible that he may have said in some sort of way, for
instance, that they had a right to resent it.

Q. Can you recall that Major Penrose stated that he had no evi.
dences of this from the men themselves?-A. No; I can't.

Q. Did you investigate him in regard to the Baker-Reid case,
too?-A. My remembrance is tlt our conversations on that subject
were about on a par with the Tate-Newton affairs.

Q. As a matter of fact, do you know whether this man's name was
Baker or not? Did you have ani interview with him?-A. Yes; I
interviewed him. His name was Baker.

Q. Did you interview Captain Macklin on that, or Reid himselfI
Reid was the soldier.-A. ?No; I didn't investigate. I didn't see
Reid at all that I rememhler of. I am not positive, I may have seen
him. I think that I did talk with Captain Macklin about it.

Q. Did lie give you the impression that there was any resentment
in the mind of R'eid himself about thatl-A. I don't remember
whether he did or not.

Q. Your recollection of that isn't clear?-A. My recollection of
that is not distinct.

Q. Did you see tho letter that Major Penrose wrote to Mr. Vann,
or the collector of customs, who was in charge of the custims-house
there?-A. I think I inclosed that in my report-a copy of it I mean.
11o;sibly there is only a reference to it.

Q. You stated after stating that "Baker probably used more force
than he acknowledged. '1he facts in these two cases were exaggerated
on both sides and increased bitter feeling between soldiers and citi.
zels." Who did you get that from, do you reinemberf-A. I got it
from citizens, I think, principally, and probably from some of the
officers; I don't recollect.

Q. Well, that evidence being given after the affair of the 13th was
unquestionably giving undue importance to it on the part of the
citizens, wasn't it?-A. I think so.

Q. Their attitude of mind was certainly very hostile then?-A.
Yes; their attitude was intensely hostile; there is no question about
that.

Q. Who did you investigate about the Evans incident?--A. I
investigated both Mr. and Mrs. Evans.

Q. 1 ou say, "There is no doubt she was seized by the hair and
thrown violently to the ground by a tall negro soldier, who then ran
away through fear of people close by." You based that on just the
evidence of Mr. and Mrs. Evans?-A. Yes; on Mrs. Evans's alone. I
suppose Mr. Evans told me the same thing, but I based it on her
story.
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Q. He didn't see it?-A. No.
Q. Was there anybody there that you could find out who he was?-

A. Except Mrs. Evans; she said there was a gentleman living, I think,
in the same house or in the same side of the house-whether this was
a double house or not I have forgotten. At any rate there was
another family living in there besides Mr. Evans and herself, and she
said that somebody was in the house when this soldier grasped her by
the hair and she screamed, and I think she said also that somebody
started to come out, but whether she saw him or not, or knew him, I
have forgotten, and she said that frightened the soldier and he ran
away.

Q. This all occurred before she fainted? Did she tell you that
she fainted, do you remeniber?-A. I don't think she did faint until
afterwards, according to her story. She said that she had hold
of the bridle of her lior.e when this soldier grasped her by the hair
and that he threw her down, but that her horse pulled the rein and
pulled her back on her feet again and she then screamed and the
soldier ran away. I don't remember her saying that she fainted,
although my recollection now may be imperfect.

Q. Now, under the head of " Responsibility before and during the
fact," you say," I do not think the commtding and other officers
and some of the senior noncommissioned officers can be blamed for
not discovering the pre'conceted raid." That was your opinion at
that time after a full investigation of the facts?-A. Yes, sir. I
stated that mainly because of this fact, that the men hadn't expressed
resentment.

Q. In other words, there was no evidence, in so far as you could
ascertain, that the commissioned officers and those senior noncom.
missioned officers should have been put on their guard?-iA. Noth-
ing, except from these individual cases that I have related, and from
the fact that it is human nature for then to more or less resent such
treatment.

Q. What evidence did you have that it was a preconcerted raid-
where did you get that?-A. I got that idea from the fact that I
believed these men got out of the barracks sometime before the at-
tack-before the shooting occurred-and that they must have gotten
a great many rifles out of the racks in some way or other-not a great
many, but 15 or 20 possibly.

Q. Might that not have been done without being preconcerted--
that particular fact-might that not have been done without its be-
ing preconcerted on the part of the men?-A. The fact that the first
shots that were fired were fired into the air was another indication to
me that they intended to create an alarm and a supposition on the
part of the rest of the garrison that they were being attacked from
the outside. They were apparently in a body, as far as I could find
out, from the evidence of those who saw them first.

Q. Everything that you have said up to now in answer to my
question, to wit, that they got their rifles, that they fired some shots
in the air, and I have forgotten the other-A. And from the gen-
eral resentment that I considered must have been in the minds of
the soldiers on account of these incidents-especially that of the
Tate-Newton and the Evans case.

Q. That is an inference that you drew?-A. That is an inference
I drew myself.
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Q. But I am trying to get at now, Major, the absolute evidence
that was presented to you that would support your statement of its
being preconcerted. Now, is there anything in what you have said
up to now that couldn't have happened by a squad of 10 or 12, for
instance arriving at this conclusion after 12 o'clock or near 12 o'clock
that night--A. I don't know how long before the act it was precon-
certed; I don't pretend to know anything about it. I believe it cer-
tainly was preconcerted, because they all seemed to know what they
were after; they were all in a body, started out in a body-at least, I
inferred so from the evidence.

Q. Now, is there anything in the evidence as presented to your
mind at the time you made this report that would preclude the
idea of 10 or 15 or 20 men in one company going out and partici-
pating in this raid? iCouldn't they have arrived at this conclusion
by concentration there after 11 o'clock at night?-A. As I say, I
don't know when they made it; they may have done it after 11.

Q. So when you use the word "preconcerted" you don't know
whether it was a long preconceived plan ?-A. I don t know whether
it was an hour before or when it was, but I believe that the sentinel
on post No. 2 knew something about it; I believe that the sergeant
of the guard knew about it; people who were not in the raid knew
about it.

Q. What evidence did you have at that time-what particular
evidence did you have upon which to make your assertion that it
was a preconcerted affair?-A. The general evidence in the way
these men acted.

Q. Which men ?-A. The men committing the raid, who went out
in town; they went all together; there was absolutely no provocation
as far as I could find out at that time. They must have made some
arrangement to go out together; they must have gotten their rifles
out in some way; all of them couldn't have had a spontaneous resolu-
tion to do this at one time. That was my idea. This sentinel on
No. 2 didn't see anything at all, he said, while the evidence of Mr.
Sanborn, Mr. Rendall, Mr. McDonnel, and Mr. Martinez, all indi-
cated to me that he couldn't help seeing somebody. I think the
sergeant of the guard sounded that fire alarm for the purpose of
causing-I mean the call to arms-for the purpose of allowing or
permitting of these men getting back with arms in their hands,
because they would be less liable to detection.

Q. Upon what did you base that?-A. Because the other men
would all have their guns out of the racks.

Q. Upon what did you base that about the sergeant of the guard
sounding the call to arms?-A. He told me himself he sounded a
call to arms.

Q. Did you ascertain that was done on his own responsibilityt-.
A. It was; he told me it was.

Q. The sergeant of the guard did ?-A: The sergeant of the guard
did, and I have so stated in my report, and made a statement some.
where afterwards of what he told me which I took down, this state.
ment, as he told it to me.

Q. Did you ever ask Major Penrose whether the call to arms was
sounded or not; and if so, by whom ?-A. I don't recollect whether
I did or not.
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Q. If you had and Major Penrose had told you he sounded it,
would that change your opinion, in so far as this act of the sergeant
of the guard told you so ?-:A. It would if he had done so.

Q. I? he had told you that he ordered the sounding of the call to
arms would it change your opinion as to that particular thing?--
A. Why, certainly it would.

Q. Is there anything else that you can think of that you based
your idea of the thing bing preconcerted-that is, the evidence you
had at tie timel-A. I don't-know that I can. I don't know that I
have any oiher reason that I can think of.

Q. W:I. now, that being the case, is there anything in what you
haie stated that would preclude this having been planned at half.
past 11 and executed immediately after that night?-A. I think not.

Q. You say, "It is easy to say, in the light of later events, that
the guard should have been doubled and other precautions taken the
night of the 13th, but who could imagine that American soldiers
in a body would try to murder unoffending women and innocent
children?" Did you investigate at that time this battalion of sol-
diers?-A. I interviewed quite a number of them-possibly 25 or 30.

Q. I think I made myself badly understood. What I want to get
at is, did you investigate who this body of soldiers were and what
their record as soldiers was-their record as to discipline, for in.
stance?-A. No; I did not.

Q. Do you know whether or not that body was a well-disciplined
organization or not, leaving out of consideration, mark you, the
events that occurred that night ?-A. My impression at that time
was that it was a well-disciplined body of men before I went there--
before this thing happened.

Q. Wasn't it your opinion that it was an exceptionally well-dis.
ciplined body of men, leaving out of consideration what occurred
that night?-A. My impression was that it was a well-drilled and a
well-disciplined command.

Q. So that you must have had some such thing in mind when you
said that these officers could not expect any such thing?-A. I must
have had; I am sure I did have.

Q. "The commanding officer did cancel passes and send out patrols
early in the evening " wasn't that, as you intimate later, "as much
to allay the anger ok the town people as to prevent men from com-
mitting other excesses," wasn't that to act in good faith to his promise
to the mayor?-A. I think so.

Q. He had told the mayor he would cancel the passes and send out
patrols and see that the men were brought in -A. That is my im-
pression.

Q. So that he was acting in good faith, so far as the ordinary
commanding officer could be expected to act under those condi-tions?-A. Think so; at least that was my impression.

Q. You say, "All the officers firmly believed (most of them till
morning) the garrison was attacked from the town side as the result
of the assault on Mrs. Evans, the general ill feeling of the town
people, etc., and this delusion was heightened by the call to arms
sounded by order of the sergeant of the guard (probably too early
during the firing to be genuine)." Did you investigate the various
commmsioned officers on that pointf-A. I did.
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Q. And they gave ou their reasons for supposing this?-A. I
don't remember that al of them gave me their reasons, but the ma-
jority of them did I think, and- I know they did say what they
thought on that night.

Q. This call to arms was sounded very early in the proceeding-
A. I judged it was sounded two or three minutes after the first shots
were fired, from what I heard of the matter.

Q. Would your opinion of that be changed also-your criticism of
it--if you found that this call to arms was ordered by some one other
than the sergeant of the guard? You say, " (probably too early
dtiring the firing to be genuine)."-A. If he had proper orders to
sound it, of course he would not be to blame in any way.

(At request of counsel reporter reads last answer.)
Q. What I wanted to bring out is this: If the commanding officer

ordered that call to arms, as a matter of fact, wouldn't it indicate
that lie thought the place was being attacked, and therefore it was a
very natural arid proper thing to do under the circumstances--A. I
thik so.

Q. Do you know from experience how long it takes to clean a
rifle, I notice you refer to it and say it takes a few minutes only.--
A. I don't know from personal experience; that is, I never cleaned
one myself, but I knew what the rifle was and I knew what the thong
and brush was and oil drag.

Q. Have you ever cleaned one of these rifles?-A. I never have.
Q. Or any rifle carrying the modern high-explosive powderl-A.

No; I never have cleaned them myself.
Q. You never have cleaned a gun since you were a cadet?-A. No;

I don't think I have.
Q. On what did you base your conclusion that "the first shots

were fired a few minutes -you underscored this next word--" be-
fore midnight? "-A. I basedl it from the evidence of a vast ma-
jority of the persons whom I interviewed in Brownsville. I found
that the time at the post was different. The time, as indicated by the
evidence, in the post was, I think, ten or fifteen minutes after 12.
At the time I supposed that that difference was due to the fact that
one used the standard time and the other local.

Q. What was your conclusion-did you investigate thatf-A. I
didn't investigate that.; however I knew there was a difference in'
town between the post time and the town time.

Q. Do you know how much it was?-A. I think it was ten or
fifteen minutes.

Q. You don't remember accurately at aill?-A. No; I don't. It
seemed to me that most persons in town said it oecurred five or ten
minutes before 12 and the evidence at the post was ten or fifteen min.
utes after.

Q. Did you ever inspect, a gun at nightf-A. I think I have, but
it's been quite a number of years ago.

Q. Now, you speak of a 'Responsibility after the fact," "I think
Major Penrose, as soon as he believed the criminals were soldiers,
should have arrested and placed in solitary confinement Sergeant
Jackson, B Company; Sergeant Reid, Private Howard, and Scaven-
ger Tamayo." Upon what did you base this conclusion.1-A. I
based it w'ith regard to Sergeant Jackson upon the fact that there
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were several witnesses, or at least one--I think I interviewed two-
who saw the firing from the porch, and from the fact that I found
those bullet marks in the Yturria house pointed to the fact that they
were fired from the back porch of B Company. I didn't see how it
was possible for him not to know something about it. He was also
the noncommissioned officer in charge of quarters on that night.

Q. That is Sergeant Jackson?-A. Yes, sir; he had charge of the
rifle racks.

Q. Well, now, on what did you base it about Sergeant Reid?-A.
Sergeant Reid was the sergeant of the guard, wasn't lie?

Q. Yes.-A. For the reasons I have already given.
Q. If, then, Sergeant Reid had orders from the commanding officer

or any proper authority about sounding this call to arms, would you
change your opinion about it?-A. That would.

Q. Then you based your recommendation for his arrest largely
upon the fict that. he had the call to arms sounded without au-
thority ?-A. Yes, sir.

Q. how about Private hloward?-A. Ie was sentinel on No. 2.
I believed it was impossible for him not to have seen who did that
shooting.

Q. Didn't his post. extend to both sides of all the barracks?-A.
It did; but in his affidavit he said lie saw this boy, Tamayo, at. the
sinks in rear of the company, and that was in the immediate vicinity
of where these men were shooting, according to the evidence I got
in town.

Q. He was arrested ?-A. He was among those arrested.
Q. All of these men were arrested, were they not, and held for a

long time?-A. Yes, sir.
Q. Didn't the grand jury sit in this case and consider these men

down there?-A. It did, I'believe; I only know of that by hearsay,
however.

Q. Now, this scavenger, Tamnyo, is a Mexican, isn't he?-A. Yes,
sir.

Q. They didn't follow your advice in his case, did they ?-A. No.
Q. And, so far as you kcnow, no bill was found against him ?-A.

As far as I know, there were no bills found against the men arrested.
Q. Then when you said, "Major Penrose conducted himself in a

manly way under trying circumstances, although subjected to much
undeserved abuse. .Almost the only criticism aganst him is that
above," you referred to his failure to arrest theo men ?-A. Yes.
My opinion at that time was, and is now, for that matter that he
might have gotten a good deal of valuable information if he had
used coercive measures very soon after the thing occurred.

Q. What kind of coercive measures do you refer to?-A. Solitary
confinement--not exactly the water cure or anything of that sort,
but there are cases, I suppose, in which coercive measures are used.
While not resorting to physical harm they still put the person sub-
jected to the strain to a good deal of anguiish of mind.

(At request of counsel reporter reads last answer.)
It is something like, I think, as I have said somewhere in my

report, something analogous to the sweating process used by the
police. It. is used everywhere in the country, as I have heard. I
don't know exactly what the processes are.
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Q. Do you know whether Major Penrose had facilities for putting
them in solitary confinement there at the post--A. He had some
cells in the guardhouse.

Q. ARq P matter of fact, wasn't some ten or twelve of these men
arrested, or even more?-A. They were.

Q. Well, did he have facilities for separating those menf-A. I
think they were put in cells for some time, but it was considered to
be inhuman, I think and they took them out.

Q. As a matter oi fact, aren't those things prohibited in our serv-
ice ?-A. Putting them in cells-I think not.

Q. The sweating process, I mean, as used by the police. Isn't
that prohibited in the service? Have you ever seen it-A. I don't
know as I ever have. I have seen coercive measures used, but that
was years ago.

Q. In the later day you have never seen itt-A. No.
Q. Now, as a matter of fact, let's see a little further. Would you,

situated as Major Penrose was on that occasion, have turned those
men over to the police of Brownsville for the sweating process.--
A. No.

Q. So whatever facilities or whatever steps Major Penrose took
in order to coerce those men to tell the truth must have been measures
available for him in the post of Brownsville?-A. In the. post of
Fort Brown.

Q. I mean in the post of Fort Brown.-A. I would like to state
that I don't mean that it should have been absolutely necessary for
Major Penrose to have used coercive measures, but I do believe if
he could have gotten hold of these men just as soon as he had any
idea of their being guilty and, used even proper methods, that he
could have found out something from them.

Q. Didn't he examine these men ?-A. I don't think he did until
the next day.

Q. We are talking about when he found out. You start out this
statement with this: "I think Major Penrose, as soon as he believed
the crimiiinals were soldiers, should have arrested and placed in soli-
tary confinement" these few men, and it is in connection with them
that we are discussing now. Now, what I want to get at is, using
the class of coercion that you have indicated - A. He had these
soldiers there in the guardhouse, and he could have isolated the men.

Q. Did he have enough facilities to isolate all the men you spoke
of ?-A. I think there are quite a number of cells there in that guard-
house. My impression is that there are at least half a dozen or more.

Q. Let's assume that there were half a dozen, and that is enough
to isolate these men, if your theory was true about it being precon-
certed, what chance would there have been for coercing these men
into telling that; if this was a preconcerted move and it was thought
out by those men, what chance was there to have found out these
partiest-A. If this preconcerted raid had been a short time before,
there would have been a chance of it; in the Tamayo case there would.
have been a chance of it, and possibly in the case of the sergeant of
the guard and Sergeant Jackson.

Q. What authority did Major Penrose have over Tamayot For
instance, could he have arrested him and put him in the guardhouse
and used the coercive measures t-A. He could have done that or

S. Doe. 402, 60-1, pt 2-40
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either turned him over to the police. Tamayo, as I understand, lived
in the post.

Q. Well, as a matter of fact, Tamayo was reported to the civil
authorities, and they wouldn't arrest him.--A. They didn't arrest
him. I said, I think, in my report I recommended that he be ar-
rested.

Q. Did they decline to do it--A. They didn't do iL
Q. At least they didn't do it. Now, it is your real, firmly fixed

opinion that if these men you name here had been arrested and put
in solitary confinement, you think Major Penrose would have gotten
the information ?-A. I think he might have. I didn't say he would
have.

Q. Now, wouldn't that chance have been mighty slim on your sup-
position-that is, on the supposition that the men were guilty, and
that they all knew of it---A. I think the best and only chance to
have gotten any information was to do it quick; to do it soon after
the fact occurred. In stating that Major Penrose should have used
such action as soon as he believed the crime was committed by
soldiers, I may have been giving him too much time. Doctor Combo
told him about the matter having been committed by soldiers only
about an hour or so after it happened.

Q. Yes; we have that in evidence. But we are talking about your
report now, what you had and what your mind was at the time,
and I am trying to find out why you think he could have gotten at
this information and what measures he would have used.-A. I
think that those were almost the only measures that could have
resulted in success.

Q. Then it simmers down, as I understand your conclusion, to the
fact that you think Major Penrose should have put these men in
solitary confinement and have held them there, with the expectation
of getting information of this trouble from them. Is that the size
of it?-A. That was the main way.

Q You don't know of any other facilities at that post for securing
information other than that solitary confinementl- A. And an im.
pression on these mcn of the necessity of telling the truth about the
matter.

Q. Do you know that he didn't make such efforts as that aside
from coercive measures ?-A. I know these men were not found.

Q. I say, aside from the coercive measures?-A. I believe he did
use other measures, what he thought might have been effective--might
be effective.

Q. Then you believe, as a result of your investigation, that he re-
sorted to everything short of these coercive measures which, as I
understand you, was limited to his facilities and the orders on the
subject, to solitary confinement in the guardhouse? That is the size
of ft, isn't it? The solitary confinement of the soldiers in the guard,
I mean.--A. Yes; although it seems to me he would have been justi-
fied in using some strain upon them.

Q. For ifistancel-A. Keeping them in solitary confinement and
possibly on bread and water andsomething of that kind and getting
at them by threatening _them in some way or another-that depends
on the individual, as to how that is done.

Q. What form of threat would you put to the men-for instance,
would you expect Major Penrose under the existing regulations to
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put to these men I-A. I think he would be justified in threatening
them in quite a number of ways. I don't pretend to prescribe what
he might have done.

Q. I want to get at what facilities he had for coercive measures.-
A. He had these facilities for placing them in solitary confinement,
and I don't pretend to prescrile what he might have done. I don't
pretend to be such a disciplinarian as I have intimated would be
necessary in this case myself.

The court then, at 5 o'clock p. m adjourned to meet at 10 o'clock
a. In., Friday morning, March 1, 1907.

Ct , . E. HeA, Jr.,Captain, Acting Judge-Advocate, Judge.-Advocate.
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HEADQUARTERS DEPARTMENT OF TEXAs,
San Antonio, Tem., March 1,1907.

The court met, pursuant to adjournment, at 10 o'clock a. n.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of February 28 was dispensed with.

Maj. A. P. BWCKSOM was reminded that he was still under oath.

CROSS-EXA3UIATION CONTINUED.

Q. Major Blocksom, I will read, so that you may have a connected
idea of where we left off yesterday.

(Counsel then read to witness the several last questions and answers
of record.)

Q. You stated you were an inspector-general of the Arm- -in that
capacity. Now, then, I want to ask you whether or not Major Pen-
rose or any other commanding officer of the Army is authorized under
our custom or practice to place men in solitary confinement on bread
and water except as a result of a court-martial or as a discipline for
a general prisoner-A. He is not authorized to do so.

Q. As a matter of fact, then, to have done that without a trial or
unless men were general prisoners would have been a violation of
the regulations, orders, and customs of the service; is that not a
fact?-A. It would be, and would only be justified, it seems to me,
by an emergency like that.

Q. You consider then, that this case-under these circumstances
Major Penrose could legally have placed those men in solitary con-
finement on bread and water diet because of a suspiciont--A. He
could not have placed them on bread and water diet under the regu-
lations, but he could have coerced them in one way or another, or
persuaded them, depending on the men.

Q. Let's confine ourselves to bread and water diet in solitary con-
finement. Had he done so, would he not have done so at his peril,
under the regulations --A. He would.

Q. Certainly; that's the point I want to bring out. As a matter
of fact don't you know that officers of the Army have been tried for
using coercive measures of a similar nature, as you mentioned yes-
terday, in time of war, to get information V--A. I .don't know that
they have by simply putting men on bread'and water diet.

(Question read over to witness.)
A. You mean water cure ?
Q. I did not specify. You mentioned several yesterday-you men-

tioned water cure as one..-A. My answer is yes.
621
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Q. If it would not be justified in time of war it certainly would
not be justified in time of peace, would itt-A. No.

Q. Now, I think you said, in connection with this man Tamayo-
I think you included him in the coercive measures Major Penrose
should have used. As a matter of fact he is a Mexican, is he not I-
A. He is.

Q. Has been a native of Browns .ille, or inhabitant of Brownsville,
for a long time?-A. I don't know how long he has been an in-
habitant.

Q. Does not belong to the Army in any way I-A. No.
Q. You interviewed him ?-A. Yes.
Q. As a matter of fact isn't it contrary to law for a commanding

officer to arrest or use coercive measures with a civilian in time or
peace I Would he not do so at his peril ?-A. I think not; when the
civilian is charged with crime or a concealment of crime and is on the
post conservation, and the civil authorities have not had time, or de-
cline to do anything with him.

Q. Do I understand you to say that you think Major Penrose would
have been justified and warranted, under the law, in arresting this
man and using coercive measures with him that you have just testified
he could not use with the soldiers?-A. I don't mean he could have
used coercive measures, but he could have arrested and tied to per-
suade him by argument.

Q. He could have arrested him and used argument ?-A. Yes.
Q. Could his threats be of such a nature as to amount to amsault,

under the law ?-A. No; not lawfully.
Q. So he could use simply moral suasion; isn't that the size of it?-

A. As far as the law is concerned, that's true.
Q. And if he had extended that so it would have amounted to an

assault, he would have been liable -A. Yes.
Q. As a matter of fact isn't an arrest legally and technically an

assault, under the law ?-A. I think it is.
Q. If he had laid hands on hin- and arrested him it would have

amounted to an assault?-A. I don know the law.
Q. As a matter of fact I don't thihc anybody would dispute that if

he laid hands on a man in violation of his rights it would amount to
an assault. That is the law.-A. My opinion is he had a right to
arrest the man under the law.

Q. Do you know as a result of your investigation whether Major
Penrose did examine this man Tamayo carefully that night?-A. I
don't know. If he did he never said anything to me about it.

Q. You are sure about that?-A. Yes.
Q. You don't recall it, at any rate if he did ?-A. At least I don't

recall it. I think I would have remembered it if he had.
Q. Do I understand you to state that in your opinion this was a

preconcerted affair ? You did so testify yesterday.--A. Yes.
Q. Now, this man Tamayo would have been included in this neces.

sarilye equally culpable would he not t-A. No.
Q. You didnt then include him in your summing up of the affair

being preconcerted, that he was in collusion with the other men?-A.
No; Idid not.

Q. Then what reason had you for assuming that this man should
be arrested and treated in this coercive way by Major Penrose if he
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was not a part and parcel of the preconcerted action ?-A. The sen-
tinel on No. 2 testified that he saw him in rear of B Company bar-
racks, at the sinks, when the firing was going on, when the firing
started. That was very near the vicinity where the first firing
occurred. If he was there, he must have seen it--must have seen the
men doing the shooting.

Q. Did he suppress anything, any knowledge, that you know ofI-
A. None that I-know of. I inferred only from his position that he
jitust have done so.

Q. Did you interview the man ?-A. I did.
Q. Did he talk freely to you-au.wer your questions freely--A.

My remembrance is indistinct on that subject, but I think he did.
Q. What was there bout his exaniination gave you the impres-

sion that warrants your statement that he should have been treated
in this way, if he answered your questions freely?-A. The fact that
he was right there, present-near where the shooting. was going on,
was my main reason and my only reason.

Q. Then your assumption that a certain state of facts should have
been seen by him, as I understand it-on that assumption you imme-
diately concluded that this man is suppressing the truth or is not
telling you the truth ?-A. That's exactly the conclusion I arrived at.
Q. Well, if the man talked freely-did you examine him freely?-

A. I asked him where he was that night and all about the case, as
far as I remember. I don't remember what my examination was in
the particulars at present, it was so long ago.

Q. You examined him again with Mr. Purdyl-A. No- I did
not examine him; Mr. Purdy examined him, and I don't think I was
present except for a little while during his examination.

Q. (Han ding witness book.) On page 33 you notice it commences,
"Matias Tamayo was first duly sworn by Major Blocksom, and on
being examined by Mr. Purdy, testified as follows." Do you remem-
ber now whether you were present at the examination --A. I think
I was only present a little while, just to swear him in, and I then
went out to look up other witnesses.

Q. Do you recall any variation in his manner or in his testimony
there than given to you at the other examination ?-A. As I said,
I saw only a small portion of it; I don't remember what his de-
meanor was.

Q. I think you said yesterday that you were examined by the Gen-
eral Staff, were you not, last December ?-A. Yes.

By the judge-advocate:
May it please the court, I would like to object to the introduction of what

Major Blocksom said or did before the General Staff as having nothing tido
with the points brought out by the prosecution on the direct examination. it il
going largely outside of the record.

By counsel for accused:
This witness has testified without objection that he was examined officially,

and I want to show what this was. Certainly we have a right to know and
to go into it if lie testifies to it. He says, as I recall, that he did not testify
to this under oath, but that it was the equivalent, as every army officer knows--
he testified officially; he gave certain statements officially. The only difference,
may it please the court, in the world between the statement of an officer under
official exanfination and of an offleer under oath is, in the one case perjury
would not lie and in the other case It would. As a matter of fact, we expect
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to go Into this and let the court know all about It We have a right to It. Il fs
part and parcej of the report. This was gone into by the judge-advocate, and
that fact lono would open It up, so as [we) could examine on it. Any report
that this witness, or any other witness, especially this witness, who Is an
Inspector, makes officially In regard to the matter must be the truth, of
course he must have some basis for it, and we want you to know what the
basis is. We recognize the fact that this examination was made six months
after, brut It Is Incorporated In a report not only published to the Army, but
published to the Senate and to the country, and we want to know and we have
a right to know and this court has a right to know, and In our opinion, at this
late stage, it to absurd to bring the question up at all.

By associate counsel:
I would like to quote the rule, which the Judge-advocate Is well aware of-

simply call his attention to the fact that op cross-examination anything the
witness has previously stated, either In writing or verbally, may be called
to his attention In connection with his testimony on any particular facts, and
this is a previous statement made before an Investigating body in connection
with the report, and was submitted and put before the judge-advocate. Clearly
within the rule.,

By the judge-advocate:
Without commenting on whether my remarks are absurd or not, I will say, the

only official things that are In evidence contained in this report Is the letter
of Major Penrose, on page 12 of this volume, and the letter of Major Blocksom,
on page 42 of thls volume. Nothing else has been submitted.

By the counsel:
Only one thing. Right straight along we have taken every witness that has

appeared before the Purdy Investigation and every other Investigation, and have
asked them questions from that record. No question about It; there can't be
any question about It We have nothing else to say.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed to announce the objection Is sustained, and the question will
.not be answered.

By counsel:
Will the court give us a few minutes, so we can cite the law on that? We

were so satisfied that we were right we did not take the trouble to look It up.

The court then took a recess until 10.45 o'clock a. m. at which
hour the members of the coiirt, the accused, his counsels, dhe witness,
the reporter, and the judge-advocates resumed their seats.

By counsel:
May It please the court, and for the purpose of solely directing your atten-

tion to the rule of law on this subject, which we have hastily examined under
all the authorities available to us, we find and maintain that we can go into
this In cross-examination, directly, and for other purposes. If we can go Into
It for any purpose whatever we maintain, of course, that that Is sufficient,
but there are several grounds upon which we can go into this, which Justify
and warrant us going Into It, and first I read to you from Davis's Military
LAw, the recognized authority in this country. Under the head of "Cross-
examination," page 285, [ read as follows: "The right of cross-examination
Is In general limited to matters stated by the witness In his direct examination.
As it is the purpose of the cross-examination to test the credibility of the
witness, It is permissible to Investigate the statements of the witness with
respect to the parties and to the subject of the litigation. His Interest, his
motives, inclinations, and prejudices: his means of obtaining a correct and
certain knowledge of the facts to which he bears testimony. The manner In
which he has used those means, his power of discernment, memory, and
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description. On cross-examination a witness may be asked questions which
would not be pertinent or relative on his examination In ehlef." Just a word
of explanation about this rule. This would be admissible, we claim, to show,
first, his Interest, which he yesterday stated In distinct terms that he had In
this ease-although I wish to say right here I believe that was not copied in
the record exactly as stated; but I make no point of that. Second, we can go
on Into it on the ground of his motives, or prejudices, or inclinations; his means
of obtaining a correct and certain knowledge of the facts to which he bears
testimony at any stage of the proceeding, and especially the manner In which
he has used those means. To test his powers of discernment, memory, and
description. There Isn't a single statement In that, may it please the court,
that really does not lay down the bars and throw the gate wide open to going
into any statement, makes no difference to whom. that this witness has made
previous to this. Now, from the same authority ziud another rule under which
we quote, page 292, under the heading, "Inconsistent statements:" "Witnesses
may be shown by their oWn testimony or that of others to have made state-
wents out of court not consistent with and In some cases opposed to those made
in their sworn testimony. Such statements must have been relevant to the
case, however, and fully Identified by the admissions of the witness or the
testimony of others." Under this rule permit me to say simply that It is
clear that this witness was being examined directly--directly as to the matter
in issue-and, as a matter of fact, we can show and we expect to show, may it
please the court, that this examination of this particular witness among others
was the very bnals and cause of these charges. I ask you as men of experi-
ence, you don't have to be lawyers, as men of experience, can you get anything
that Is more pertinent or relative to the issue? This same language exactly
I cite to you in Davis's Elements of Military Law, on page 85. Now, I am
not going to take up the time of the court reciting these, I shall simply cite
you to McKelvey on Evidence, one of the Hornbrook series, one of the recog.
nzed law books, page 335. I will read only the black text: " The scope of the
cros--examinatlon is not limited when directed to the credit of the witness."
That is simply one of the many rules that will admit this. And clearly, ex-
plicitly to the same effect, Is section 482 of Wharton's Criminal Law. I won't
take the time of the court to read that either. Now, we ask distinctly, because
we feel the rights of the accused are being prejudiced by our Inability to go into
this and show Just what occurred and why these charges were brought etc.
It Is the history of the case.

By assistant judge-advocate:
May It plei:se the court, with reference to the last quotation cited by the coun-

sel, contained on page 85 McKelvey on Evidence, In which the black-letter text
only was quoted, and was quoted as follows: "The scope of the cross-examina-
tion Is not limited when directed to the credit of the witness." That Is true,
and Its says further: "There Is no distinction between the American and Eng.
lish cases In respect to this rule." But on the previous page It states: "The
(ross-examination, according to the English rule, may extend to any matters
relative to the case, while the American rule limits it to the matters covered
by the direct examination." In this case it seems that If the scope of the cross-
examination Is to be considered as unlimited, then it must also be considered
as being directed against the credibility of the witness. Is that the Intention of
the defense?

By the counsel:
We simply claim that credibility is one of the many reasons for the admlssl-

I)ility of this cross-examination. We don't rely solely on one reason, and while
It Is true as a general rule, as the counsel says, It Is limited to the matters
brought out In direct examination, the military rule and tho other rules all say
that, for certain reasons it can be admitted.

By assistant judge-advocate:
It says further here, not In the black text, that "The English courts have

said that such a course may be adopted-that Is, that the cross-examination
may extend to any matters relevant to the case; but the doctrine generally
adopted by the American courts Is contra and confines the cross-examination
to such matters as have been gone into on the examination in chief. That under
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this doctrine, It the cross-examination extends beyond the ground covered by the
direct examination, the witness becomes the witness of the party cross-examin-
Ing. The testimony brought out binds him as though he had called the witness
himself, and in bringing It out he Is confined to the methods of the direct exam-
ination." And can not ask leading questions In that case.

By counsel:
We are delighted to have that rule read to -the court. If we open up some-

thing that is not relevant, mark you, with this witness, whatever the grounds
on which we open it up, we are bouud by his questions and pro tanta he be-
comes our witness, and we are willinjg to be bound by anything Major Block-
sow says on collateral matters not relative to the Issue or anything relevant
to this Issue, we should say. We can go Into and In so far as It Is relevant he
still remains the witness of the other party, and to attempt to shift that and
require us to call him as our witness to ask him about things to test, for In-
stance, his credibility Is certainly going way beyond any practice we have ever
heard of. We ask the court to consider these things that have been cited.

By assistant judge-advocate:
In reply to the counsel I would like to state that If the cross-examination

touches not only upon things relevant to the Issue, but goes beyond what has
been brought out or touched upon in the direct exination, that he becomes
bound by the witness, and lie can not go beyond what Is touched upon in the
direct examination unless he Intends to attack the credibility of this witness.

By counsel:
We will abide by the rule as laid down In the military text-books or any

others. We don't care; we shply want the court to I'ass. on the rule.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed to announce the decision that the court, upon reconsideration,
adheres to Its ruling upon this question.

By counsel:
Do I understand that tHils precludes my cross-examination of this witness

on previous statements made?

By the president of the court:
I will say for tile court, If there Is no objection. In order to save time, I

should say no; that the objection relates simply to the particular question.

By the judge-advocate:
May it please the court, I think the objection made by the prosecution did

not refer particularly to that one question, and, If the court will grant the
Indulgence, I would like to have the objection as stated at the time read over.
I think the form of objection, In other words, was not to the question.

By the president of the court:
I will say that the objection ran to the effect that only a part of that report

had been properly brought before the court In evidence. I think that answers
your question.

Counsel then handed witness a document, asking him to read same
on page 293.

The court then took a short recess while witness examined docu-
ment, after which the members of the court, the accused, his coun-
sels, the witness, the reporter, and the judge-advocates resumed their
seats.

Q. I hand you the book from which report of your original report
was read on yesterday, under the seal of the War Department, at
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page 273 et sequentes, and ask if that is the report you referred to
ye-sterday in your evidence, and if that is a correct report of the
. tateinents you made at that timel-A. It is substantially correct
There are a few unimportant errors which I will explain as we go
along.

By counsel:
With the understanding that we don't purpose going Into that part of this

case contained in here in so far as It relates to Captain Macklln, which is
properly excluded, we are more than willing to have this Introduced In evi-
dence for the consideration of the court, and with that limitation we will have
the entire report read. WVe take it, of cotise, that this court has nothing what-
ever to do with any charges against Captain Mhacklln. Is there any objection
to this being read and incorporated in the record, exclusive of that part
about Captain Mackliln?

By the judge-advocate:
I have no objection to Its being Introduced.

By associate counsel:
This says so much iln regard to Captain Mackiln, as associated with the case

of Major Penrose, It will be almost Impossile to read it and not Include those
remarks concerning Captain Macklin. The only objection Captain 1acklin
has to this matter being read before thill court Is, he doesn't wish this court
to try his case or any examination to be made on that part of the report. As
far as anybody knowing wiat Is in this report that deals with Captain Mackln,
he has not the slightest objection. I Just make this statement to show that those
parts concerning Captain Mackli are not subject to examination.

By the judge-advocate:
In reply to remarks of counsel I will say for the prosecution that we have no

objection to the parts referring to Captain Macklin being omitted from the
reading, but we do Insist on the right that auythlug of Importauce bearing on
the case of Major Penrose and which will not bear on Captain Macklin Imme-
diately being Introduced before the court.

The associate counsel then read to the court the testimony given
by Major Blocksom before the General Staff, and a true copy of por-
tion read is hereto appended and marked -.

The court then took a recess until 2 o'clock p. m., at which hour
the members of the court, th6 accused, his counsel, the judge-advo-
cates, the witness, and the reporter resumed their seats.

The witness, Maj. A. P. BLocKsobi, after being reminded that he
was still under oath, testified further, as follows:

CROSS-EXAMINATION CONTINUED.

QUESTIONS BY COUNSEL FOR THE ACCUSED.

The judge-advocate:
I desire to remark that the questions and answers read Immediately before

lunch are now In evidence before the court, having ben read from a copy
under the Impressed seal of the War Department, and as such they are the
best evidence of Its contents, and being introduced by the defense during the
cross-examination of a witness for the prosecution, being new matter, the
defense has now made the witness Its own, and we will object to any leading
questions upon the part of the defense on these new matters.

Counsel for the accused:
We certainly do not make this witness our own in cross-examining him on

anything that is pertinent to the Issue. We will do this no more; we will
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abide by the law on the principle, pure and simple, and when that Is complied
with we will abide by It and nothing else.

Assistant judge-advocate:
May It please the court, the counsel for the defense has Just stated that this

cross-examination Is being conducted on matters relevant to the Issue. That
may be so, but It Is not being conducted with reference to matters brought
out by this witness In fits direct examination. I should like to read a short
note here, which Is found on page 336, McKelvey on Evidence, which regards
the right to put leading questions to a witness on cross-examination not
brought out on the examination In chief. (Reads from MeKelvey on Evildence.
page 335.)

Counsel for the accused:
May I ask, will the counsel explain what point he is trying to make?

Assistant judge-advocate:
I wish to make the point that Inasmuch as by the Introduction of new matter

not brought out In the direct examination of this witness the defense has In
so far made the witness Its own and on the cross-examination can not ask
leading questions any moro than it could had It postponed the introduction of
this testimony or this document In evidence until later on in the course of the
trial, when the defense could properly have recalled Major Blocksom as a wit-
ness for the defense, and unless the purpose Is to impeach the credibility of
the witness, the prosecution claims that the defense Is limited in Its cross-
examination as to the methods ordinarily pursued in direct examination and
should not go beyond those limits.

Counsel for the accused:
All the reply I have to make Is that this witness is on cross-examination, and

when we have exceeded it It Is within the province of the prosecution to make
specific objections to It. His remarks are too general to make any reply
further than that.

Q. You went to Washington about December 4 last, I believe-
A. I left St. Louis on the 4th, I think. °

Q. Did you on or about that time send a telegram to a Mr. Kelly
or Major Combe, the mayor of Brownsville ?-A. Sent one to Cap.
tamn Kelly.

Counsel for the accused (to judge-advocate):
Will you let the Major see that book? It ought to be page 184, I think.
(Judge-advocate hands witness book.)
Q. Have you examined it--A. Yes.
Q. Is that the correct report of the telegram itself ?-A. It is, as

far as I recollect; I think it is absolutely the same.
Counsel for the accused:
If there is no objection we will read the telegram.

The judge-advocate:
The reading of that telegram, unless it is to be Introduced properly In evi-

dence, Is subject to the same objection as was made this morning to the official
report and the official conversation had by Major Blocksom with tba First
Division of the General Staff, and we object to It on the same ground.

Counsel for the accused:
Do you object to the reading of the report?

The judge-advocate:
Yes; unless, as I say, It Is to be Introduced properly In evidence before the

court
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Counsel for the accused:
If It I read It becomes a part of the record.

The judge-advocate:
What I mean to say Is, if it Is the purpose of the defense to read this In evi-

dence--to have it submitted In evidence-we insist that it be read from an
authenticated copy.

Counsel for the accused:
Certainly we want it read from that.

Associate counsel for the accused (reading copy of telegram from
page 184 of book entitled "Brownsville Affray "):

ST. Louis, Mo, Deoember 4, 1906.
Capt Wt .Lum KeLLY, or Mbyor Famno COMBz,

Brownsville, Tex.:
Am ordered to Washington on Brownsville matter. Desired, nearly as pos-

sible, length of time between first and last shots fired by raiders; about what
tinle first shots were fired, and how long after first shots rolls were called, and
whether roll calls were completed before last shots were fired; what kind of night
It was; how streets of town and rear of barracks were lighted-gas, oil, or
electric lights; how persons who saw raiders knew whether they were soldiers
or citizens, black or white; where, when, and by whom cartridge shells, etc.,
were picked up next morning; how many, and what was done with them; dis-
tance from barracks wall to Tillman's saloon; kind of uniform policemen wore,
etc. Wish affidavits of Mr. and Mrs Randall, of telegraph operator, of Martinez,
Bolack, and Bolack's daughter, Baker, Moore, Borden, Chase, Odin, Canada,
Starck, Madison, McDonald, J. P., Thorne, Elkins, all policemen, Mrs. Cowan,
Mrs. Stark and their children (children Important), Preclado, and other wit-
nesses to shooting at Tillman's saloon. Any other evidence you think Im-
portant or have discovered since. Nearly all the persons mentioned gave evi-
dence unwornr, I believe) before Citizens' Committee, a copy of which I have.
Send affidavits to me at Army and Navy Club, Washington, and wire me there,
collect, probable date of arrival of papers. If any expense, send me account.

BLocxsom, Major.
The judge-advocate:
This telegram to William Kelly, just read, we maintain Is also new matter,

and announce our purpose to object to leading questions upon this or other
new matter introduced at this time by this witness by the defense.

Q. How long after this was it that you appeared before the General
Staff? Do you remember?--A. Very soon after my arrival in Wash-
ington, I think on the 8th, that I was interviewed by the General
Staff.

Q. Having introduced this, now I want to go back to where we
left off this morning-I should have said rather, to where we left
off before attempting to introduce this, and go back to your heading
"' Responsibility after the fact" in your origifial report, dated August
29. First, I want to ask you if you know what the status of Ser-
geant Jackson, of Company B, was that nightly That is to say, as
to sick report, do you know whether he was sick in quarters or not I-
A. I don't think he was, because he was noncommissioned officer
in charge of quarters

Q. But might he not have been on sick report also, or did you
investigate that--A. I didn't investigate that.

Q. Did you take a statement from-him at all1.-A. Yes; I won't
be certain of that, either, unless his was in my report; but I don't
believe it was.

Q. I don't remember myself whether it was.-A. I think it is in
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my report, if I interviewed him, and I think I did, anyhow. I am
positive that I interviewed him.

Q. Well, as a matter of fact, if he was on sick report he would not
have fallen in ranks and assumed charge of the company, would he,

-naturally I-A. I don't know anything about that.
Counsel for the accused (to judge-advocate):
What page Is It on?
Assistant judge-advocate:
Page 55. However, that was taken by Captain Lyon.
Q. We haven't it here now. In looking at the report that you

incorporated, being your report-or, rather, it is incorporated in
your report at that time an affidavit taken before Captain Lyon?-
A. Yes.

Q. Do you recall any other separate investigation of Sergeant
Jackson ?-A. I had a talk with him myself.

Q. You didn't take any notes of it ?-A. No.
Q. And you don't know whether you brought out that fact about

him being on the sick report--A. I do not remember it. I am
ositive I did not; I think I would have remembered it-I am certain£ would have remembered it.
Q. Now, you make use of this expression, "The officers appeared

to be trying to find the criminals." Do you have any distinct impres.
sion now in your mind as to what efforts they were making, what
specific efforts or what individual efforts they were making that par-
ticular morning?-A. They all told me that they were investigat-

.May I interrupt you a moment? I think you also stated that
in your other investigation-will you pardon me until I look that
up ? I wont you to consider the two together.-A. Yes.

Q. Now, in your examination before that committee the question
was asked as follows: "Q. Major Blocksom, in your report you state
that you 'can not too strongly urje officers of the battalion being
impressed with the necessity of iscovering the criminals. They
seemed to be trying, but were hindered by ill feeling shown them
there.' Did vou have the impression at that time that the officers
were doing their whole duty? At least you imply in the form of
yourtuessage that they might not be doirg their whole duty to find
the criminals.-A. I did have that impression, but it arose from the
fact that they hadn't found out anything at all monre than from
anything else that I can think of." Now, I believe, with the excep-
tion of your original telegram. which I should like to introduce in
this connection to show the whole thing before the court and for
your consideration-

Counsel for the accused:
Those are the only two statements I have In mind; I will Introduce this other

telegram later on the subject.
Q. (Continuing.) Now, when you made these statements, taking

up first the one in which you said, "The officers appeared to be try-
ing to find the criminals,"' what was lacking, if anything, in their
efforts; as far as you determined at that time, to discover the crimi-
nals--A. 1 would say that there was nothing except they couldn't
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get any material results. I knew at the same time that they were
very much prejudiced against the people of Brownsville, but-

Q. It is after the event when they were prejudicedl-A. Yes; they
were prejudiced against the people of Brownsville both before and
after, I think, as far as that is concerned.

Q. The officers weref-A. Yes, sir.
Q. Well, we will take up the question of the prejudice of the offli

cers. Well, do you want to say that the prejudice existing among
these officers prevented them or interfered with their honest efforts
to locate the criminals?-A. I don't say that it did. I say the idea
entered my mind that it might have done so.

Q. Have you any specific ideas, so far as Major Penrose was
concerned-let's examine him-wherein did he fail, if you can tell
the court, of doing his whole duty to locate the crimninals?-A. I
can not say, except that I had those ideas.

Q. You thought his prejudice really interfered with his honest
effort?-A. I don't know that it did. I say that I inferred that it
did from his lack of success; it may have been an element in the case.

Q. Did you infer it at that time, or was it later on ?-A. I inferred
it at that time and later on, both.

Q. I thought you told us yesterday that Major Penrose came to
you with everything he got hold of practically ?-A. So he did. If
he was hindered at all, it must have been unconsciously; I don't know.

Q. You can not put your hand-finger-on anything that is tan-
gible that he neglected to do to locate the criminals-I mean can
you tell us how this feeling you spoke of manifested itself-that is,
this feeling of resentment toward the people of the town? Ci. you
give us any idea how that interfered with his performance of that
-nvestigation or his carrying on that inve-stigation?-A. I can not

give any particular instance that I know of, except pnsibly that he
wasn't receptive to Doctor Combe's statement to him when he came
back with Captain Lyon.

Q. That is, when they went to call that morning--A. About 1
o'clock that morning.

Q. That is the oni; thing you can think of that manifests his feel.
ing of resentmentf-A. I don't know whether it resulted from re.
sentnent or not, but it might very well have done so.

Q. Well, did you go into a complete investigation with him as to
just what occiuired at that time? Now, taking up the time you refer
to, at 1 o'clock, as I understand you to say, you think Major Pen-
rose's feeling of resentment interfered with his investigation of his
men? Now, let's limit ourselves to that time. Did you yourself
go into an investigation of Major Penrose-talk with him at the time
of your first investigation ?-A. My impression is that we discussed
nearly every phase of the affair, and I am sure that we discussed that
phase of it, though I don't remember when or where.

Q. Now, did he at that time or at any subsequent time, give you
any information so that it left an impression on your mind that
other reports perhaps were made to him at or about the same time,
that would have a direct bearing on his mental attitude I-A. I have
no recollection now.

Q. Did he say anything to you about having an investigation made
of any kind as to what had happened in the post about that time V-
A. Said he was conducting an investigation.

S. Doe. -102. CIO- 1. lit 2--41
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Q. Major I am talking about the time when Major Combe came
in, just in that particular little period right there. Now, I want to
know whether Major Penrose gave you at any time during your
numerous talks with him the idea that he had an investigation made
about that period to determine anything about what was going on in
the post?-A. My impression is that he told me

The assistant judge-advocate:
I object to that question. It is Inadmissible as to what Major Penrose said

afterwards as to what precautions and what measures he had taken; admis-
sions against his own Interests are admissible, but claims made afterwards
to an Inspector are not admissible.

Counsel for the accused:
I haven't anything to say except to remind the court that Major Blocksom's

whole Investigation Is being cross-examined upon. You understand we have
got a right to know on what he formulates his opinions.

($The reporter, at the request of the court, read the last question
and the objection and reply thereto.) -

The accused, his counsel, the judge-advocates the witness, and the
reporter then withdrew and the court was closed, and, on being
opened, the presiding officer announced, in their presence, as follows:

I am Instructed by the court to announce that the objection is not sustained.
The question will be answered.

A. My impression is that Major Penrose told me that when Doctor
Combe came back with Captain Lyon that lie, Penrose, had another
roll call and found all the men present or accounted for. I know
that he said that in his letter of August 15 to the military secretary
of the department, but as far as making proper efforts were con-
cerned-

Q. One minute. I think that is not covered by the question. (To
reporter:) Will you read the last part of the question?

(Reporter reads as follows: "Q. * * * Now, I want to know
whether Major Penrose gave you at any time during your numerous
talk. with him the idea flat he had an investigation made about that
period to determine anything about what was going on in the post?")

A. I have no recollection of anything else.
Q. Did you, as a result of your investigation of this affair, and

about Which you reported, find out that Major Penrose had made no
effort whatever, aside from this roll call, to ascertain what had been
done in the post during this period, from the time the firing com-
menced up to, say, the time he dismissed tw:. of his companies?--
A. I don't understand what you mean.

Q. (Reporter reads question.)
A. When lie dismissed two of his companies was much later than

that.
Q. Did you learn nothing about any inspections that he had made

around the post during that period?-A. Yes; there were some in-
spections made which I had forgotten about; at least, there were
some reported, whether by his order or not, I don't know, however.

Q. Did you* know at any time, do you think ?-A. These lines of
defense that were formed were composed of different companies, and
there were some reports sent in about things that had been found out;
one of them was-

Q. Well, I don't care for that unless it relates specifically to the
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question.-A. As I remember it, some corporal of C Company re.
orted that he had seen a number of inen out in the street opposite
Company barracks.
Q. Some corporal of C Company reported that he had seen men

where f-A. Out in behind the wall in the street opposite D Company.
Q. That is the one next the river f-A. Yes, sir.
Q. When was that reported to Major Penrose I-A. As I remember

it, that report was made about half past 1.Q. Was it before or after Major Combe had come in theref-A. I
think it was afterwards, although I am not positive about that;
whether Major Penrose reported that to me I don't remember it
may be that I derived my recollection after from the affidavits on tiat
subject.

Q. Well, your recollection of that is that reports of that were made
to Major Penrose after Major Combe came in ?-A. As far as the
time is concerned, I can not say.

Q. What is your best recollectiont-A. I have no recollection of it.
Q. Now, was there anything else bes-ides that, now that you think

of it, that Major Penrose did?-A. I don't know whether Major
Penrose did this or not.

Q. Is there anything that he did aside from calling the roll and
stationing his men along there to ascertain what had been going on
in his post?-A. There is nothing that I recollect now.

Q. Do you have any recollection of his having sent out patrols for
that purposef-A. ite sent Captain Lyon out.

Q. I mean in the post; I am not referring to having sent Captain
Lyon out.-A. I remember something about patrols being sent out--
bout an order being given by somebody, but I don't kiow whether

it was Major Penrose or not.
Q. But some were officially given for the purpose of examining

into what had happened in the post ?-A. I don't remember.
Q. I would like to have you, if you can.-A. I remember of a re-

port being made of the ordnance storeroom being broken into-about
some of tlie men having discovered that, but my remembrance of that
is that it was long afterwards.

Q. Now. as a matter of fact, didn't that occur the night that the
battalion left there?-A. Yes; it occurred on the 24th.

Q. So that was eleven or twelve days after this other f-A. Yes,
sir.

Q. But what I am trying to get at is to get you to give us your
best recollection of it, now, as to whether or not during tis period-
the crucial period, if I may use that word-to wit, from the time the
firing commenced to, say, half an hour or more after Major Combe,
the mayor of Brownsville, came down there; whether or not Major
Penrose didn't personally-!-or, it. wasn't done offcially-make an ex.
amination of the post to ascertain what had happened, what was go.
ing on? Wasn't at patrol-sent out, as a matter of fact, under Major
Penrose's orders to ascertain what had occurred f-A. I have no
recollection of such.

Q. You don't recall that at all f-A. No.
Q. Now. was there no examination iiade of any men by Major

Penrose, or under his direction, during this period to.aseert iin what
had been going on-about discovering any such thing as that 9*-A.
None that I know of.
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Q. Didn't Major Penrose tell you he had investigated this sen-
tinel and this man Tamayo that you spoke of this morning during
that period, and had him examined by otherst-A. Yes; he told me
he had him examined, but I don't think he said during that period.
I have no recollection when he said that lie examined him, but my
imprssion is that it was later..But your impression is not enough to make it a positive a.er-
tion that it was later?-A. No; but that is my impression.

Q. Then, if there was a patrol sent out, and if these and other
men-this man Tamayo an dothers-were examined fnd the results
reported to Major Penrose, it made no impression on you, and you
didn't have it in mind when you were giving this evidence?-A. I
don't know; I never did have it in mind that-I now recollect of.

Q. Now, you say, "I believe the battalion had an excellent reputa-
tion up to the 13th of August, but the stain upon it is the worst I
have ever seen in the Army." Now, I think you stated that was a
fact up to the night of that occurrence, that its reputation was be.
yond reproach ?---:A. As far as I knew.

Q. I read again: "Many of its old soldiers who had nothing to
do with the raid must know something tangible as to identity of
the criminals. If they do n6t disclose their knowledge, they should
be made to stiffer with others more guilty, as far as the law will
permit." Do you recall what particular evidence you based that
statement on?-A.t. It was simply an inference on my part.

Q. From what?-A. Of my knowledge of company affairs of
soldiers.

Q. That was based exclusively on your service, the acquirements
of the service?-A. Yes.

Q. You had no positive evidence of any kind as an inspector, aside
from your knowledge as an army officer that this was truc?-A. I
did not.

Q. What I am trying to get at is this: There was nothing except
your inference from the situation as a soldier, that they must
mow?-A. That is what I inferred.
- Q. There was nothing told you by any of the officers, the enlisted

men, or by the people in the town that bore directly on that point?-
A. There was not.

Q. While we are speaking of the investigation, I want to ask,did.You ever get anything from any of the enlisted men in your
examination of them that would authorize you to report that any
particular individuals were guilty-I mean any particular indi-
viduals of the Twenty-fifth Infantry, stationed there at Fort
Brown -A. Only because of their position.

Q. You didn't eatch the whole question. (Reporter reads ques-
tion.)-A. The only thing that I can recollect of was the sergeant
of the guard telling me that he had this call sounded.

Q. Now, then, if that call was sounded, as a matter of fact, tinder
the direct orders of the commanding officer, even that would be
removed, wouldn't itt-A. If I knew that the sergeant of the guard
sounded it after he had received positive instructions from the post
commander, it would; at t.e same time the noncommissioned officer
would be convicted of telling me what was not true when he said he
had done it himself.
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q What I am trying to get at is this: Did you as a result of your
investigation of any of the enlisted men down there, get anything
in the nature of a clew -A. I did not.

Q. Showing the guilt of any individuals?-A. I did not.
Q. Now, then, I want to ask you, Major, this was three days after

the thing occurred, wasn't it, or five days?-A. I didn't get down
there until four days and a half after this thing occurred.

Q. Well, between four and five days?-A. Yes.
Q. Now, what I want to ask is this: I want you to tell me what

there is in human nature, or otherwise, that would render those men
more susceptible on the 14th than on the 18th, to giving a clew?
In other words, why should not you get this clew-why should the
officer there get this clew and you not be able to get it--A. The
officers didn't. get a clew.

Q. You say the officers failed to get any clew because they didn't
take vigorous measures at the time. Now, what is the reason that
you think they ought to have gotten it four days earlier, when you
failed to get it four days later?-A. Because when I got there the
men had time to complete, you may say, the conspiracy.

Q. Wasn't that co'piracy completed, as a matter of fact, Major,
when the firing was done tflat night?-A. A.) far as the individuals
who did it, perhaps it was.

Q. As a matter of fact, if it. was preconcerted, as your theory of
the case maintains, would not all of this [havel been thought out and
been carried out in accordance with this preconcerted idea, so that it
would be just as difficult on the morning of the 14th to get it as on
the morning of the 18th?-A. I don't think so.

Q. Tell us why.-A. A great many of the men on the night in
which this occurred didn't know anything about it, but through
company gossip they could not have helptd1 finding it out in the next
day or two. but by the tinic I had gotten there, I think, everything
had crystallized; they had entered into this whut is called "con-
spiracv.'

Q. bid you get any evidence of company gossip going on?-A. I
don't know; but I know that as a matter of fact it did go on. I
am judging this from humn nature.

Q. If you are judging this from human nature, I want to know
what there is in human nature that will make a man tell on the 14th,
the morning after the thing occurred, of a preconcerted affair that
he won't tell on the 18th ?-A. Certainly; but these men who com-
mitted the act were not going to tell on the 14th any more than on the
18th, but there were others who found out who had committed this
thing. That is my opinion.

Q. In that connection I want to ask you, did you find out what
orders Major Penrose gave looking toward finding out from these
men that you claimed are innocent who the guilty were?-A. I know
that he said that he was making investigations of everybody right
from the time the matter occurred.

Q. Do you know whether or not he ave special instructions when
examining noncommissioned officers an the old men in the service to
try to ascertain in every possible way about it-A. I think he did.

Q..And did you ascertain, as a result of your investigation, that
certain trusty men were ordered to look out for company gossip
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wherever men were assembled, told to watch it and report it-A. I
can't say that I did.

Q. Will you say that you did not f-A. No; I can not say that I
did not.

Q. So those orders may have been given ?-A. They may have been
given ; yes.

Q. Well, if that course was pursued as a matter of fact by Major
Penrose and his officers, they probably did all they could short of
these coerced measures referred to?-A. It seemed to me so. As I
said before, the only reason I had for thinking they did not was the
fact they didn't find anything at all.

Q. It wasn't based on any act, was it--A. No; specific want of
working at the thing, as far as I could see.

Q. As a matter of fact, did you take the statements of all those
officers therel-A. I did.

Q. Did you examine them separate and apart or all together?-A.
I examined them separately.

Q. Now, we ivill take up the question of the recommendation you
made; I read, "If satisfactory evidence concerning identity of the
criminals does not come from members of the battalion before a cer-
tain date, to be fixed by the War Department, I recommend that
all enlisted men of the three companies present on the night of
August 13 be discharged the service and debarred from reenlistment
in the Army, Navy, or Marine Corps." You recommended that
when you made that report on the 29th of August?-A. Yes, sir.

Q. Did you have in mind in making this recommendation that
were your recommendations carried out the Army itself would be
unable; at any future time to locate the criminals and bring them to
justice?-A. I knew that that would be the effect of it.

Q. And, as a matter of fact, did you have in mind the recommenda-
tion being carried out would render it practically impossible for the
civil authorities to bring them to justice?--A. No; I did not.

Q. Well, as a matter of fact, would it be practicable for them, if
the men were discharged and scattered throughout the United
States?-A. I think it would in fact be more practicable.

Q. You think, then, if the Army dismissed them that the civil
authorities would have a better chance than the Army to bring them
to justice ?-A. Yes; I think so; at least as good a chance, probably
better.

Q. Will you tell us why?-A. Because the men would be separated
and would not be able to exert the moral influence on each other
which they do in companies. That was not the reason I made the
recommendation.

Q. As a matter of fact, these men being scattered throughout the
country, do you think the civil authorities in Kansas, for instance,
would be as much interested in bringing those people to justice as
the people in Brownsville or in Texas f-A. I don't think they
would.

Q. Then the more those men were scattered the less interest by
the civil authorities would be taken --A. They had already been
taken out of Texas.

Q. What I want to get at is, what you had in mind at the time
and not what was subsequent.-A. When I made the recomnienda.
tion the troops were in Oklahoma; it wasn't subsequent.
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q Now, the feeling there at Brownsville, certainly after the night
of the 13th-14th of August, was very intense against these men,
was it not?-A. It was.

Q. And you didn't believe a colored man-one of these men-if
turned over, would have a fair triall---A, I was finally convinced
that they would not have a fair trial.

Q. Now, with that intense feeling against these men, would not the
knowledge of that feeling, guilty or not guilty, have a very strong
effect on making men situated as those Twenty-fifth Infantry men
were disposed to keep from their officers and everybody else any
knowledge of what had occurredl-A. That would simply be an
opinion of mine, if I gave it.

Q. Isn't that human nature?-A. I think that the men would be.
live that their officers would look after them to the best of theirability
q. Would you, as an officer, voluntarily have turned those men over

to the civil authorities of Brownsville for treatment?-A. I would
not.

Q. You advised accordingly ?-A. Yes.
Q. Now, wouldn't it be natural that these men would have thought

the same, knowing that it would cause the same result?-A. That
undoubtedly would have an influence on them.

Q. Well, wouldn't that, so long as the men remained in Browns.
ville, tend to make them secretive? Is that not true?-A. It would
make them more secretive; at least in my opinion it would.

Counsel for the accused:
In this connection we want to have this telegram read, If there Is no objee-

tion.
The judge-advocate:
There Is no objection to that

As-sociate counsel for the accused (reading telegram on page 10
of Report of Brownsville Atfray) :

CAMr IMAIRY,
Anutin, Tcr., August 19, 1906.

MILITARY SECRETARY OF THE Ansry.
lVashInflton, D. 0.:

Following telegram received from islKictor:
"BRowNSVlY.z, TEx., Augsut 19.

"CHIEF OF STAFF, CAMP IAlY.,
"Austn, Tex.:

"Arrived last night. Troops under proper control, although town people are
still very much excited and men 111 carrying arms. After consultation with
the post olicers, the uiiyor. only ipromlnent citizens, strongly recommended Com-
pany A, Twenty-fifth Infantry, be not sent here for the present, at least; other-
wise grave trouble almost certain to ensue on road in the vicinity. Every
effort being made to discover murderers. Recommend all officers now on do,
tailed service from this command that can be sparcd be sent here soon as prac-
ticable.

"BLOcKso.M, lojor."
Recommendation to divert Company A Is approved. All available olliceri,

four in number, already sent to Fort Brown. McC A85K -Y, Britiadfrr.Oeneral.

The witness:
That word "detaIled servile" should be "detached service." That is a mle-

take,
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(Reads telegram marked "B'," on page 53 of same report, as fol-
lows:")

BROWNSviLLE, Tm., August 20, 1906.
THE MILITABY SECRETARY, UNITED STATES ARMY,

Washington, D. 0.:
Causes of disturbance ar" racial. People did not desire colored troops here

and showed they thought them inferior socially by certoi slights and denial of
privileges at public bars, etc. Soldiers resented this. There were several Indi-
vidual encounters between soldiers and citizens. About midnight of 13th party
of soldiers, probably 9 to 15, male raid through several squares of town, firing
75 to 150 shots, killing a bartender and dangerously wounding lieutenant of
police. They also fired into several houses where wnen and children narrowly
escaped being shot. Hald lasted from eight to tvii nihiites. Claim made that
citizens fired first, but, I believe, without foundation. Although act probably
preconcerted, do not think commanding ollicer could have foreiecn it. Citizens
can not Identify raiders, and authorities have iuade no demand for them.
Investigation now going on has as yet discovered none. Commanding oicer
to-day Invited a cou="Ittee of three citizens to assist in conducting Investigation.
People are still in a site of great nervous tension, and men nearly all c carry
arms openly at night. Woen and children still frightened. I consider It
necessary to remove colored tz.,ops; the sooner (lie better. While now appar-
ently under perfect control an entire comp.umy Is on guard each day, a great
strain with little prospect of relief. Dlf'erences between soldiers and citizens
are Irreconcilable. Suslected men might get i fair tril here at hands of civil
authorities, but could not be properly plrtected from mob violence. Full report
about Investigation will be mde In regular course.

BLOCKSOM, Major.

The judge-advocate:
For a matter of information, I would like to know It this Is to keep up In.

definitely; In other words, if Major lllovksom is not to be called by the defense,
then, in order to save time. we will allow It to go In and take up our cross-
examination when you are finished.

Counsel for the accused:
That is what we are trying to do-to save time.

The judge-advocate:
If Major Blocksom is to be called as a witness for the defense-

Counsel for the accused:
That Is what we are trying to avoid.

Associate counsel for the accused (reads four telegrams on page
of the Report of the Brownsville Affray, as follows: s

Fosr BROWN, TL., August 21, 1906.
CHIEF OF STAFF,

Camp Mabry, Austin Tcx.:
In reply to direct Inquiry from Military Secretary, Washington, last night

recommended colored troops be withdrawn from Brownsville; sooner the better;
that differences between soldiers and citizens are Irreconcilable. I was directed
to remain here until further orders.

BwcKSOM, Major.

BROWNSvILLe, TFx., Auguet 21, 1906.
To CHIEF OF STAFF,

Camp Mabry, Austin, Tex.:
Committee invited by commanding officer to Investigate began meetings this

afternoon and Is given every facility possible. Captain Kelly, l)rominent cltlzn;
District Attorney KlelbeT, twenty-eighth district; Judge Bartlett, county judge,
Cameron County, and Judge Welch, twentieth Judicial district, form committee.

BwcKsoM, Major.
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FORT BRowN. TEx., August 28, 1908.
THE MILITARY SECRETARY, UNITED STATES ARMY.

W4a'oington, D. (7.:
Battalion Twenty-fifth will probably get away to-night. Warrants have been

Issued for murder, conspiracy to murder, etc., against 3 sergeants, 3 corporals, 6
privates, and I ex-soldler. They will be turned over to commanding officer, Cap.
tain Preston, Twenty-sixth Infantry, for safe-keeping until required by district
Judge. Do not know when, probably early part next month, possibly earlier.
Authorities pledge themselves able keep prisoners from violence, but feeling here
still high. Request authority to return after battalion leaves.

BLcKsoM, Major.

BowNsvnuz, TEx., August 28, 1908.
CHIEF OF STAFF,

Camp Mabry, Austin, Tex.:
Confidential. My repoit completed. Shall send soon as typewritten. Can

not too strongly urge officers of battalion be Impressed with necessity discovering
criminals. They did seem to be trying, but were prejudiced by ill feeling shown
them here. Such a crime committed by so many men will be great Injury to
oflcers' reputation If undiscovered. Almost no evidence against men arrested,
though believe majority more or less guilty. Conviction of criminals must come
from men of battalion If at all. Many old soldiers know guilty men, and should
suffer for concealing act. I shall recommend practical disbandment of three
companies If crime not soon discovered.

BWcKsoM, Major.

Q. Now, you stated that Major Penrose gave the committee ap-
pointed for that purpose every facility for ascertaining the guilty
parties l-A. Yes.

Q. There was no question about thatf--A. No question at all.
Q. As a matter of fact did you go into the history of that down

there; do you know what brought about that committee as a result of
your investigation ?-A. I think it was a spontaneous idea with Major
J'enrose.

Q. He wanted to make sure that the civil authorities were fur-
nished every facility.for discovering who the criminals were?-A.
That was my impression.

Q. As a matter of fact, those prisoners were not left with Captain
Preston; they were brought on up to San Antonio?-A. They were
not. They were brought on up to San Antonio by the battalion and
left in the guardhouse here at Sam Houston-all except the ex-soldier.

Q. Allison, as a matter of fact, he was turned over to the civil
authorities down there ?-A. I think he was, after a while.

Q. Your opinion at that time was, according to this telegram dated
August 20-1 read: "Although act probably preconcerted, do not
think commanding officer could have foreseen it." That was your
opinion at that time?-A. That was my opinion at that time.

Q. As a result of your investigation. I want to read now: "Q.
How about the commanding of'erl Do you think he exercised
proper vigilance, considering the circumstances that you have just
enumerated ?-A. Well, he sent patrols out early.in the evening. He
knew, of course, that there was a very bad feeling against the soldiers
by the people of the town, but his error was one of ]udgnent only."
I am reading from the report that is in evidence, First Division of
the General Staff, page 275: "I think he did what he thought was
proper. Of course, as we look at the thing afterwards, it is evident
that a larger guard and more careful vigilance on the part of the com-
manding officer and the officer of the day would have prevented the
occurrence." Tell us if it was your judgment at the time if a very
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much larger guard, and if so, how much, should have been placed
there by Major Penrose, considering the facts as presented to you ?-
A. I can not say certainly how large a guard.

Q. As a matter of fact, did not these orders that he gave, you under-
stand, restraining the men from going into town originate from in-
formation that reached him at about 5.30 that evening?-A. I think
it was about that time.

Q. And that was in relation to the Evans incident?-A. Yes.
Q. And the Evans incident, as reported to you, caused him to issue

the order restraining the men from town that night?-A. It did.
Q. Do you want to say that that incident was sufficient to warrant

the commanding officer in materially increasing his guard that
night-I mean at that time, you understand? Place yourself in the
position of the commanding officer at that hour, in the light of after
events, in other words.-A. Not that alone. There were some other
things connected-

Q. Now, let's know exactly what they are?-A. I am going to five
them to vo. The commanding officer knew that there was bad feel.
ing on the part of the soldiers toward the town people; at least he
sholdd have inferred it.

Q. From what ?-A. From the Tate-Newton and Baker-Reid
affairs.

Q. Now, let me ask you about the Tate-Newton affair. Wasn't
that under investigation officially by the commanding officer at that
very minnte?-A. It was tnder su-pension.

0. As a matter of fact, had not he written on Saturday, which was
pay day. to the inspector of customs in regard to that matter, to which

e had received no rephOD-A. I don't know whether he had re-
ceived any reply. I think the inspector of customs was not there at
that time; T am not certain about that.

Q. Therefore it was under process of investigation ?-A. Yes, it
was; nevertheless it has caused very intense feeling-at least I shotsld
judge so.

Q. How was it manifested?-A. It wasn't manifested at all by the
men.

Q. Why, then, do you say the cow mending officer knew about this--
how was it ;iimanifrs' ed and brought to his attention?-A. He knew it
the minute this incident occurred.

Q. Was not he making it a fact of official investigation-isn't that
truel-A. That is true.

Q. If it was a matter of official investigation and he was calmly
awaiting an answer from the inspector of customs, why should you
infer that this had provoke-1 resentment among the mon ?-.. The
mere fact that the soldier was struck on the head with a pistol by the
customs inspector.

Q. But.you don't mean to say that if one of your soldiers is struck
on the head that it is going to produce resentment among the men?-
A. I didn't consider that; but when you take that in connection
with other things it would cause feeling-for instance, at the saloons
they wouldn't allow the men to drink at the bar with white men.

Q. Had there been any complaints made to Major Penrose, or any
other positive information brought to his attention on the part of the
men, that they resented this seriously ?-A. There was not. As I
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have stated several times, I simply infer that they must havoc resented
it and that Major Penrose-that the majority of the men must have
known of these instances and consequently resented it.
Q. Was it brought to his aitention in any way so that he should

have increased his guard as a result of that?-A. I am simply dis.
cussing the matter of one of good judgment.

Q. Buit what I want to get at is this: Whether Major Penrose as
commanding officer--what he ought to have done there; and in this
reJ)ort here, while you say "that after events would change our
method of looking at it," there is a criticism, and I want to know on
what you base it-I want you to tell the court.-A. All these inci.
dents together-the fact that the nen had been refused drinking at
the bars with white people, the Tate-Newton affair, the Baker-Reid
affair, the Evans affair-by the process of human nature must have
been resented by the men, and Major Penrose must have known it.
That is what I mean to imply-not that they told me.

Q. In that there was no outward evidence of it?--A.. There was
no outward evidence of it.

Q. Then Major Penrose, as a matter of inference from some out-
ward evidence, you think he should have doubled his guard ?-A.
Yes; and as I said, it was a question of judgment only. I didn't
recommend his trial for not doing that.

Q. Now, right in that connection, didn't you ascertain, or did you
ascertain lhat reports were coming to Major Penrose about the con-
duct of the men in town ?-A. IVknow there was some question of
Doctor Combe having talked to Major Penrose some tiloie before pay
day and connnenting on the good conduct. of the men; but whether
that information from Doctor Combe or from Major Penrose before
this act was committed-well, of course it was before, it must have
been before the act was committed-but whether Major Penro~e or
Doctor Combo told me of it-that is, what I refer to-I don't know.
I think Major Penrose (lid say something to me about [it].

Q. Didn't you discover that these reports came to him from other
sources, as a result of your investigation I-A. I don't remember any.

Q. You can't recall any at oll I-A. No.
Q. Well, the mayor of the city ?-A. Yes; that was Doctor Combe.
Q. So far as the city was concerned oflicially-A. I never inves-

tigated that, however, I don't think, further than just hearing the
statement of somebody; it might have been by Major Penrose. I
didn't hear of it until afterwards-long afterwards.

Q. But I say if these isolated events was going to produce one
result in your mind-to be inferred as an incident in your mind-
and Major Penrose asked the mayor of the town, or was informed
by the mayor of the town, that the'men's conduct was excellent, would
not that tend to counteract the etfectf-A. It would to a certain
extent.

Q. As far as Major Penrose was concerned before the act?-A.
Yes, sir.

Q. So in spite of these events, if it caime to him from the highest
official of the city that the conduct of the men, as shown by the
police, was excellent, Major Penrose would not be compelled to take
extraordinary precautions?-A. 'hat would have a tendency to do



4 AFFnLR AT BROWNSVILLE, TEXAS.

that, but whether it was a sufficient tendency to warrant him in not
doing it is another thing.

Q. Do you have a distinct recollection of going into that question,
whether these report were true or not--all these reports of good con-
duct of the men that had been brought to Major Penrose as com-
nanding officer-did you go into this?-A. I never investigated it
further than I have already stated.

Q. So your opinion was made up as an inference of these other
events and you disregarded that fact?-A. I am not certain whether
I disregarded that fact or not; possibly I might have considered it.

Q. N6ow, there is one thing I want to clear up about this armrack
business. You were asked: "Q. It appears that one of the rifle
racks was broken open when the noncommissioned officeL in charge
of quarters went to open it to take out the rifles. Does it appear
from positive evidence as to when that was broken open ?-A. Ser-
geant Brawner told me it was broken when they were called to arms,
and the suspicious circumstances about it is that that wan the only
one that was broken open, and this was that same C Company.,
Now, did you investigate those racks at all carefully?-A. I-never
looked at them at all.

Q. As a matter of fact, wasn't all of those racks injured that
night?-A. I heard so afterwards.

Q. And at least two of them were sent to the shop to be repaired
the next day in open daylight. Isn't "that true?-A. I don't know.
I heard the men testify .that four of them came down there; I think
it was the post blacksmith. That was long afterwards, however.

Q. Did ou ascertain from Major Penrose or the officer in coin-
mand of that company whether an order had been given to break
open that rack or any of them ?-A. As I said yesterday, my very
strong impression was that both Mr. Grier and Major Penrose told
me that Major Penrose had given such an order.

Q. You haven't any doubt now that such an order was given ?-A.
I have not. That is the reason I did not investigate the racks then,
because I considered at that time that these orders would be ample
for the breaking of the racks.

Q. What did you mean, then, when you said, "And the suspicious
circumstunces about it is that that was the only one that was broken
open, and this was that same C Company?" If it had been ordered
broke open, doesn't that relieve all the suspicion of it, really?-A.
At the time I investigated the affair I didn't think so much of the
extent of the culpability of C Company, but on thinking of it after-
wards and thinking of the number of men that had been maltreated, as
was claimed, and injured, I came to the conclusion that C Company
had the largest part in the criminal events.

Q. Now, then, that you have learned that this rack was broken
open in compliance with orders, doesn't that remove, I say, what you
call suspicious circumstancesV-A. No; it doesn't to my mind.

Q. What is there about that armrack being broken open that
makes it suspicious ?-A. For this reason, that ii December, I think
shortly after my arrival in Washington, I was talking with Generai
Garliigton about the subject, and he gave me some information
that he found out concerning certain testimony which made him believe
that all was not as had been told ine about the time of tho breaking
open of these racks.
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Q. Well, you investigated this thing, and you spoke of it as a part
of your original- A. I accepted Sergeant Brawner's statement of
the matter because of these reports of Major Penrose and Mr. Grier-
that is, that Penrose had given the order to break them open.
Brawner told me that they were broken open during the call to arms,
but after this conversation with General Garlington I thought it
very possible that they may have been broken before that, or that one
at least might have been. That is the only ground that I had for
saying that "suspicious circumstances," coupled with the fact that C
Company, to my mind, was the most culpable, as far as numbers
went.

Q. The point I am trying to get at now, aside from any conversa-
tion you have had with General Garlington, is this: If it is shown
to be a fact that those racks were broken open in direct obedience
to the orders of the commanding officers of that post, or the supreme
authority at the post at that time, then, will not that remove your
suspicion ?-A. It would if I was satisfied the armracks were broken
open in accordance with that order.

Q. Did you as a result of your evidence-of the evidence you
elicited *in your examination at that time-find that either of the
armrack--and you were there to examine into all those suspicious
circumstances-did you at that time take steps to find out from Major
Penrose whether he had given such an order?-A. As I said before
I am positive that he did tell me he did issue such an order, and
Lieutenant Grier also.

Q. Now, if Major Penrose and Lieutenant Grier, at that particular
time, told you that they had given the order to break open the arm-
racks in explanation of this, what is there suspicious about it ?-A. At
that time there wasn't any of it, as I said before.

Q. And any suspicions you derived about it was from a conversa-
tion with General Garlington ?-A. Yes. I may say that this was
afterwards verified by affidavits, etc., that was submitted by the Con-
stitution League.

Q. Tell us what you mean?-A. Sergeant Brawner made several
affidavits after this first one which he gave to me which stated the
same thing as I said hie stated to me.

Q. Let's tell the court--we don't want to leave that impression.-.
A. One of these affidavits said that one of the noncommissioned offi.
cers informed him that the commanding officer had ,iven the order to
break open the racks, if nees.ary; he said in another affidavit that
he heard the commanding officer give this order himself. These two
affidavits were not only not in accord with each other, but they were
different from the first affidavit.

Q. But they are not so inconsistent that they deny the fact that the
commanding officer gave the order ?-A. Oh, no; they never denied
that.

Q. So there is no doubt about the commanding officer giving the
order theref-A. There is no doubt about that--there wasn't any
doubt about it.

Q. What I want to get at is, you have raised a suspicion, now tell
the court what there is about breaking that armrack that makes that
suspicious. What evidence have you, or otherwise?-A. The fact
that these three affidavits of Sergeant Brawner are different.
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Q. They only differ in the respect you have told us?-A. That is
the principal effect, that I remember of. I haven't read them over in
quite a time. And the statement given to me by General Garlington
which I do not care to state, as it was in a private conversation. I
simply give it as a probable reason of my opinion at that time before
the General Staff.

Q. Do you know where these affidavits of Sergeant Brawner are?-
A. I do not. I only know that they were put in that report there.

Q. They are all in this report ?-A. Yes. I never saw them at all;
I only know then from that report.

Q. Did you ever, in your examination of Sergeant Brawner, exam-
ine him on collateral matter to test his recollection as to collaterals or
to test whether that was accurate or inaccurate ?-A. No; I did not.

Q. Is this conversation with General Garlington based upon some-
thing that this court can't have, because we purpose to show that that
was broken open in accordance with that order?--A. I would be per-
fectly willing to give this statement of General Garlington's except
that it would state what his opinion was of a certain person which I
don't feel privileged to give.

Q. It isbased upon General Garlington's opinion of some individ.
ual?-A. Yes.

Q. It isn't based upon any evidence?-A. No; it wasn't based on
evidence exce t in this, he examined this individual in his investiga-
tion at Fort Ifeno.

Q. Well, that isn't the only individual that was examined about
this thing, was it-A. No; it was not.
i Q. So if this is proved by other individuals, you are not warranted
in assuming that General Garlington's opinion of one individual
would prove the facts?-A. If it is proved by other individuals that
theso armracks were broken open by this order, that would remove
that suspicion.

Q. There was Major Penrose and Sergeant Brawner and Lieuten-
ant Grier all told you so?-A. Well, Lieutenant Grier and Major
Penrose did not know when the rack was broken open.
i Q. They told you about the order?-A. Yes; they told me so; that
is my recollection.

Q. Did you have any evidence at any time that this rack wasn't
broken open after the order was given --A. I have not; and I have
no evidence that it wasn't broken open before. That is where my
suWicion came in.

. As a matter of fact, didn't the evidence of Brawner show it
woJ broken open after this order --A. He inferred so, and I think
in his two last affidavits he said so.

Q. I am not sure; I didn't read all this; I want to read it now:
"Q. Did any testimony show who broke it open? Did any of the
men admit having broken it open in order to get their rifles after
the alarm sounded?-A. That was the statement of the sergeant,
but my impression is that somewhere in Colonel Lovering's evidence
there is a statement that some man broke open the rack, but I am not
certain about that.'--A. I think I was mistaken about that, because
I looked that up afterwards and couldn't find anything in Colonel
Lovering's report.

Q. You say you didn't find it--A. I couldn't find it; I don't
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think it was in there, although it is possible that it may be in there.
I don't know where I got the impression from. I don't believe there
is any such evidence in that report.

Q. You were asked, "Do you remember about what time it was
that the commanding officer became convinced that his men in the
garrison had done this firing?-A. He says, and his letter, I think,
.iys the same thing, that it was when the cartridge clips were brought
to him." Do you -now when that was?-A. Tiat was in the morn-
ing; I think quite late in the morning. I don't remember what time
ih wits. I thought it was about 10 o'clock when Doctor Combe brought
himai .onie cartridges at that time. I don't know.

Q. I will read: "D.o you remember how soon it was after he took
steps to find out whether he could ascertain what rifles had been
fired ?-A. He didn't take any steps to find that out until daylight.
Doctor Combe came back with Captain Lyon when he came back
with his company, and told him about the firing having been done in
town by the men. I think that was about an hour after the thing
occurrcd."--A. My recollection is that that should have been 1
o'clock instead of 2.

Q. (Continues reading.) "Q. That was shortly after 2 o'clock?-.
A. Yes; I think so."-A. I believe that was 1 o'clock as it was act.u.
Yput.
0). (Continues reading.) "Major Penrose's reason for not having

(lie rifles examined was on account of the darkness, but of course he
could have had propel light in the barracks and the rifles examined
with some difficulty imnjdiately after the trouble occurred. I never
atinched much importance to that subject of the rifles-the cleaning
of them-because Iwas convinced that the men who committed the
act had made every arrangement about cleaning their guns as quickly
as possible after their raid or on their way back. I didn't take any
affidavits at all from the people of the town, because I saw a great
many of them, and their evidence was so convincing that the act had
been committed by colored soldiers that I thought there would never
be any question of it, and I don't see now how there can be any possible
question of it. I have telegraphed down for some affidavits there.
That was on account of the Stewart [matter]. Mr. Stewart had
written a letter to the President, and I was directed to give what
affidavits I had." The only evidence he had then that his men were
guilty of this was what Major Combe told him when he came back
there that night?-A. I don't know whether there was anybody with
Mayor Combe or not. My impression is that somebody was with
him. That was the only circumstance that I remember of.

Q. And he didn't get the convincing proof of it until the next day
about 10 o'clock ?-A. About 10 o'clock, although when Doctor Combe
told him about it he had another roll call at 1 o'clock.

Q. You don't know whether he sent out patrols to find out about
these things-A. I don't know anything about patrols.

Q. But you know he did have hIs rifles examined at daylight the
next morning?-A. Yes. By the way, there is a mistake there in
the form of expressing that: That Major Penrose gave that order be.
fore daylight. As I remember, the actual inspection was at day.
light.

Q, You state you place no stres on that feature of not examining
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the rifles that night. Why not?-A. Because it would take the men
only a few minutes to clean their rifles. My idea was that the men,
when they went out, had their thongs and brushes and oiled rags
all ready to clean their rifles, and I believe I have been informed-I
have talked with officers on the subject of these new rifles-and
some of them have told me they could be cleaned in a very few min-
utes. That, I believe, should be demonstrated before the court.

Q. Yes; we hope to. As a matter of fact, did you ever inspect a
gun by lamplight of any kind, or artificial light of any kind?-A. I
suppose probably I have years ago; but I don t remember that I have
ever inspected a rifle, or, anyway, the probabilities are if I ever
cleaned anything it was a shotgun.

Q. Can you tell, as a mutter of fact, whether a shotgun is clean or
dirty by an artificial light, such as a lantern or ordinary ]amp?-A.
I th'ink'you could tell pretty well by a good lamp.

Q. Did you ever try it ?-A. I never did.
Q. Woild you be willing to go on record as saying it can be

done?-A-t. No.
Q. You don't know. as a matter of fact, how long it takes to re-

move all evidences of this high nitropowder, do you, so that it can
not be detected at daylight? You haven't tried that?-.A. No; I
haven't tried that personAlly.

Q. And you don't know whether a gun can be inspectAi by a lan-
tern or a lamp at night and the presence of that powder detected,.do
youT-A. No; I do not. I only know that officers who ought to
know have told me that a gun can be cleaned in a very few minutes.

Q. I am talking about in actingg them. I want. to know whether
the presence of the re.idue of a few shots of this nitroglycerine pow-
der in one of our modern Springfield rifles, of your own knowledge,
could be detected by lamplight or lantern light?-A. I don't know
anything about it of my own knowledge.

Q. Lets ascertain what facilities they had there at Brownsville-
they had lanterns did they not?-A. Ye.

Q. And barrack lanils-A. Yes.
Q. As a matter of fact, your evidence showed tiat there were no

.lights in the barracks, isn't that so?-A. Yes.
Q. And that in the frame of mind in which the officers-in which

they claimed the men were-that was the last thing they would do,
to light barrack lainps--A. luring the progress of the shooting,
yes; and immediately afterwards.

Q. But then you say here, "But, of course, lie could have had
proper light in ihe barracks, and the rifles examined with some diffi-
culty immediately after the trouble occurred." Now, as a matter of
fact, you don't attach much importance to that examination by a
lamp any time before reveille, do you ?-A. I don't know what the
effect on a rifle is after it has been fired ten or a dozen times, if it was
lean before, so I can't say.
Q. And you don't know, as a matter of fact, of your own knowl-

edge, whet her you could determine that by lamplight or not?-A. I
do not-that is, I mean thoroughly. They could have examined
them, as I said, under difficulty, but whether the result would have
been positive I can not say.
Q. So that that remark really implies nothing serious as a criti-
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cism ?-A. No; it does not-that is, to my mind at the present time,
and very probably at the time I gave it

Q. What did you mean by thist 'IQ. Does it appear that any
orders were given by either the commanding officer or the officer of
the day providing for contingencies that might arise after the last
patrol was made y--A. There was no order given at all."--A. There
were in reality four patrols, I think, went out that evening, three
patrols in charge of noncommissioned officers and one by aptain
Macklin himself, and I inferred that there were no others because
I was positive that Major Penrose or Captain Macklin, or both of
then, would have told me if there had been.

Q. Then that is rather negative testimony, isn't itt-A. It is
negative, yes.

Q. I notice you give some distnnces?-A. Yes, sir. Those dis-
tances are wrong and they are not what I stated them to be. I did
say That the distances between the barrack wall and the men's
quarters was about 25 yards.

Q. The barrack wall and the men's suarters?-A. Yes; about 25
yards. The distance between the men s quarters and the officers'
quarters is 175 yards. I think that is just reversed.

Q. So it would be 25 and 75 yards?-A. Twenty-five and 175;
175 yards between the officers' and men's quarters.

Q. Did you measure that afterwards?-A. No; I did not. I only
measured the distance between the wall and the men's quarters.

Q. That is relatively correct there is it now ?-A. I think relatively
correct there. The distance between the oflicers' quarters and the
men's quarters would be about seven times the distance.

Q. As a matter of fact, the distance, as you gave it, from the wall
to the barracks was 28 yards, as I recollect itt-A. That is from the
wall to the porch is 28 yards.

Q. That is 84 feetf-- A. Yes.
Q. Here is one thing I want to clear up, "Were any steps taken

to identify this man by the commanding officer when it was reported
to him? ' That refers to the alleged assailant of Mrs. Evans.
Your answer was, "There was no effort made to identify the maa at
all. The only thing that he did really was to send that patrol along
to protect Mrs. Evans from anything further. By the way, the Evans
people left that locality after that and went away down in town," and
so on. As a matter of fact wasn't the information so indefinite that
they couldn't make any effort?-A. I didn't consider the information
indefinite at all. Mrs. Evans told me she couldn't identify the man.

Q. She told you she couldn't -A. She only knew he was a tall
dark-colored soldier; that it was dark or very nearly dark, I think
she said it'was dark, and that she was much frightened and she
wouldn't be able to identify him; there would be no necessity for
any steps, because the man couldn't be identified by her.

Q. The commanding officer couldn't have done anything?-A. No;
because she couldn't have identified him.

Q. Now, wasn't there another good reason-as a matter of fact
was there any time available for Major Penrose to have investigated
thik matter between the time that it came to him, 5.30 in the
afteritcon, and the following morning?-A. There was practically
no time,
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The judge-advocate:
May It please the court, we have allowed a great many leading questions

upon this new matter brought up by the defense, hoping that It would not be
necessary to Interpose an objection and have the court cleared a number of
time.q, but apparently the defense has been encouraged by our quiescence and
the questions are becoming more and more leading upon matter which was
introduced by Itself, and we object especially to the last question and to the
character and class of questions which are now being asked upon this new
matter.

Counsel for the accused:
All this matter was gone Into In the original report of the gentleman. There

Is no question about that. There Is nothing new about it; no possible stretch
of the Imagination could make that new matter. The Evans incident has
been thrashed over time and time again from this report.

The judge-advocate:
Counsel was reading from page 277 from matter that was Introduced by the

defense itseVt this afternoon.

Counsel for the accused:
We did Introduce it in a new form and we can approach It from any point of

the compass if we want to.

The accused, his counsel, the judge-advocates the witness, and the
reporter then withdrew and the court was closed, and, on being
opened, the presiding officer announced, in their presence, as follows:

The court desires Information from the record as to whether this matter was
brought out by the direct examination.

(The record of the direct examination was then presented to the
court.)

Counsel for the accused:
May it please the court, we just simply want to say that if you do not find

It in a direct question, you will find It in his original report introduced by the
judge-advocate.

The judge-advocate:
In that connection I would like to have the court understand that the ques-

tioning was upon ihe report Introduced this afternoon-that Is, it was before
the accused party; I was following it.

A member of the court:
How was that?

The judge-advocate:
I stated for the Information of the c)urt that the question at the time the

objection was made wans upon the report Introduced either this morning or tills
afternoon by the defense. It was at page 277 in this record, which is mot all
before the court, however-that is to say, I would not hand up that book
because there are other things in the book that are not a matter of evidence.

Counsel for the accused:
I want to ask, for my own information, what the objection Is. I would like

to have the record read.

(The presiding officer here requested the reporter to read the record
from the last question, which was done.)

The accused, his counsel, the judge-advocates, the witness, and the
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reporter then withdrew and the court was closed, and, on being
opened, the presiding officer announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objection Is not
sustained. The question will be answered.

Counsel for the accused: %
The question has already been answered.

(The reporter here read the answer to the last preceding question,
as follows: "A. There was practically no time.")

Q. Taking up the question of roll calls: Did you investigate that
when you were out there?-A. I investigated it to the extent that I
have already stated.

Q. Now did you interview Lieutenant Lawrason on that subject
as to whether there had been a roll call in his company ?-A. I don't
think I did. My statements there to the First Division of the Gen-
eral Staff were made, I think, from my reading of the Levering
report, and they are not exactly correct--all those statements there-
at least that I don't think I especially excepted to B Company.

Q. I will read just what you did say, so you can correct what-
ever you desire: "With regard to the roll calla there was practically
none in the C Company at all. There was no officer with C Company
that night, the officer of the day being Captain Macklin. B Company
only had one officer, Lieutenant Lawrason, who was a very young
man and very inexperienced. Roll call was not accurate in that com-
any at all.'--A. 1 don't recollect now why I made that statement.
don't think, from my recollection of the matter now, B Company

was any more inaccurate than the other. My idea was that none of
them were accurate.

Q. As a matter of fact wasn't B Company's call more in the
regular form than any of them?-A. From the testimony in the
Lovering investigation B Company apparently had the nearest sem.
blance to a real roll call, and when I stated that there was no officer
with C Company I meant no officer belonging to the company. Mr.
Grier was ordered to take command of it by Major Penrose.

Q. That developed in your examination originally, did it not?-
A. Yes, sir.

Q. Isn't it a fact, as you stated in the General Staff report, that
some sort of a sweating process should have been necessary with those
men to have gotten the facts in your best opinion, at that time?-'-
A. I think I did intimate such toward the end of that.

q And you disavowed any of the criticism of the Department?-
A. Yes.

Q. But you were careful to state-I will read it if you want it.-A.
I wish you would.

Q (Reading.) "The present methods of discipline, 'specially of
negro troops are very different from what they were fifteen or twenty
years ago. In those days the officers and noncommissioned officers
were much more severe in their discipline. They kept the men dpwn,
and when they wanted to find out anything from the men they used
strenuous efforts, something like the sweating process of the police of
the present day. It makes a great difference, especially with colored
troops. I am not criticising the methods of the War Department."-
A. I didn't refer to physical punishment when I said that "swP'ting
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process" at all; I referred more to what I said yesterday aboul
putting them in solitary confinement and persuading them in one
way or another.

Q, As a matter of fact, do you know anything about the sweating
process--A. I don't know what it is.

Q. I do, and it is physical punishment so far as the police are con.
cerned.-A. It is?

Q. Yes, sir. As a matter of fact, wasn't this examination of you
by the General Staff made with a view of determining whether or
not they would bring these officers to trial-you and the other offi.
cersi-A. That was one of the examinations which they made for
that purpose.

Q. That was a part and parcel of their determination ?-A. Yes.
Q. And this was in December?-A. This was December 8.
Q. And this examination, etc., was practically the basis of the

charges that resulted against these two officers, wasn't itt-A. Not
altogether; I think there were some similar instances brought before
this to the attention of the General Staff which were taken as models.

Q. But I say the facts brought out by this investigation was the
basis of the charges--A. I think they were.

Q. That is what you understood 1-A. I understood so.
The judge-advocate:
Without meaning to break in at all on* the cross-examination, I was Informed

a moment ago by the stenographer that he had more than enough work to
keep him busy during the night, and while I am perfectly willing to go on, I
am simply making that statement. He has an unusual amount of material this
afternoon.

Counsel for the accused:
I think I can. finish this line of ?xnminntlon In a few moments. The ste-

nographer won't have to work to-morrow afternoon, as I understand It

The court:
Very well, you may proceed.
Q. I want to return to the question of lack of judgment that you

attribute to the commanding officer. You did state that it wasn't of
such a nature as to warrant the idea of inattention or neglect. I will
read what you do say.-A. That was what I said to the General Staff.

Q. That was what your opinion was?-A. Yes; that was what
my opinion was.

Q. I want to clear up this question of keys to the gun racks. Did
you go into the question of where those keys were kept in each com-
pany in your investigation, do you recall?--A. I only know that one
of them was kept by the noncommissioned officer-that is, one for
each rack was kept by the noncommissioned officer-in charge of
quarters. I don't know whether I knew there was a duplicate or not,
but I think I learned that since-that there was a duplicate to each
lock.

Q. Do you know what the custom is in that regiment as to the
keeping of the keys to the gun racks, or any regiment?-A. T judge
they were kept in the hands of the noncommissioned officer in charge
of quarters all the time he was on duty.

Q. That is the custom -A. That is the custom.
Q. Do you know of any fixed custom about the keeping of the
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duplicate key to each lock--A. I think that would naturally be
kept in the pos ion of the first sergeant; it ought to be, at leasL

&. So that they would both, then, practically b under the control
of the noncommissioned officers of the com pany -A. Noncommis-
sioned officers. The commissioned officers don't usually keep any
keys.

Q. You don't lay any stress on the idea that there was culpability
attached because these two keys, the original and the duplicate, which
were furnished for each lock, were in the hands of the noncommis-
sioned officers of the company ?-A. Certainly not; they are always
that way.

Q. That is the point I wanted to clear ip. In criticising the
officers for lack of attention to duty that night, did you have anything
specifically brought to your attention that would warrant a severe
criticism of them ?-A. No.

Q. There was nothing specific in the way of neglect?-A. I think
I stated fully my idea there in that interview.

Q. Well, you intimated in this they didn't take enough precautions
in their own companies-A. Yes, sir.

Q. But there was no specific negligence that you can attribute to
ihele ment-A. No; there was not. As I said, they may have been
to a more or less extent not guilty, but they had a lick of judgment;
hut it was perfectly natural that they should have had more or less.
Some men would have taken more precautions than they did, but I
don't believe they were at all criminally negligent.

Q. Now, one more subject, the question of ammunition. "Q. Was
there any attempt made to trace the ammunition that may have been
fired to And out where it came from ?-A. There was no attempt at all
to do that. Q. Was the ammunition issued and in the hands of the
men?-A. Yes. I don't know just how much they had; I think just
Vtiough for guard purposes. It is very easy for men to get ammuni-
t ion in any company at any time." Tow much examination or in-
Vestigation of that did you make in each company that you can recall
nowf-A. I didn't mate any. What I meant by that answer there
was the surplus of amnunition which would have been necessary for
them to expend in this raid, providing they were guilty, before the
event occurred. There was no report to me that any such verification
was made or any attempt to find out if those men" had in their pos.
session-

Q. Did you investigate any of those officers in regard to thatt-A.
1 did not. There was no report made to me to that effect.

Q. Don't you know, as a matter of fact, that there was an investi-
gation and check up of this the next (lay ?-A. There was a check up
of what was used, I believe.

Q. Wasn't there a check up of the other; did you investigate it
carefully?-A. You mean the surplus they had on hand?

Q. No; the ammunition as it says there. I will read: "Was there
any attempt made to trace the ammunition that may have been fired
to'find out where it came from ?-A. There was no attempt at all
to do that."--A. I understand by that that the ammunition that had
been fired was fired during this kaid.

Q. Of course; but there was no time to find out where it was.
Now, wasn't there a check up of the ammunition there that nightf-
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A. There was a chbek tip afterwards of what they were accountable
for; I knew that. What I referred to was, I regarded this amnuni-
tion that they fired as being surplus, which I have always found to
be customary, hi the service for men to have; which they pick up at
target practice and in various ways.

Q.Nlqow, let's go into that a little more in detail. As a matter of
fact, isn't there an order requiring officers to take up on their return
this surplus ammunition t-A. There certainly is, but the men hide it
out; they always do it.

Q. Did you make a personal examination of these officers and the
conditions there to find out whether they had made an honest effort
to ascertain whether this ammunition had been secured from their
suppliest-A. No; I made no effort, because I was convinced they
would have told me they made such an effort before this thing oc-
curred.

Q. Are you sure they didn't tell you that they hadn't done this?-
A. No.

Q. Did you raise the question ?-A. No. I was confident they
would have told me if such a thing was the case.

Q. You were told that the thing was gone into the next morningI-
A. No; I have no recollection of it.

Q. That there was an inspection made on the 14th --A. Oh, yes;
after the thing occurred ; but there was no report made to me that
there was an inspection of 'the ammunition before the thing occurred,
that there was no ammunition in the hands of the men, i their per-
sonal possession.

Q. But you didn't go into it t-A. No; because it seemed to me that
the officers certainly would have told me if they had made any in-
spection recently.

Q. Well, did you go in to ascertain whether this ammunition was
reported to be in its original packages, etc., whether they had in-
spected the men previous to that to see whether they had any surplus
ammunition or not ? You didn't go into that ?-A. I did not,

Q. Well, you go on and say, "I think it would have been quite
easy for them "-that is, to get this ammunition. "As a rule every
company has a surplus of ammunition which is not carried on the
returns. They get this surplus in different ways-target practice
and others. It ought to be kept in the storeroom. Nearly always
I have'found that men have more than their allowance. There was,
however, no attempt made to verify that." By that last remark do
you mean you made no attempt or the officers made no attempt?-A.
I meant exactly what I did in the other statement-that is, there
was no attempt made to verify what they had.

Q. On the part of the officers-A. 'Yes. That is, for the same
reason I gave above, that they didn't report to me of any such surplus.

Q. And you didn't ask about itt-A. I didn't ask about it.
Q. You don't know, as a matter of fact, whether they did or did

not?-A. Of my own knowledge, no.
The court then, at 4.50 o'clock p. m., adjourned to meet at 10 o'clockMarch 2, 190?. CHAS. E. HAY, Jr.,

Captain, Acting Jude-Advocate, Judge-Advocate.

652 I Mnt 1, 1007.



AFFRAY AT BROWNSVILLE, TEXAS.

HADQUARTmES DEPARTMENT OF TEXAS,
San Antonio, Tec., March 9, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of March 1 was dispensed with.

Maj. A. P. BLOCKSOm, Inspector-General's Department, was re-
minded that he was still under oath.

CROSS-EXAMIINATION CONTINUED*

Remarks by witness
I would like to correct what may be a false Impression the court has of my

evidence given yesterday and the day before. I am not fn advocate of torture
for the detection of crime, and I never knew until yesterday afternoon that the
sweating processes of the police sometimes luclude torture.

By president of the court:
I think that was made clear by your testimony yesterday afternoon.

Q. I think you said that you and Major Penrose were in frequent
conversation every day while you were there and he was there at Fort
Brown.-A. Yes.

Q. Do you remember any conversation in which you advised Major
Penrose that he ought to have placed these men in the guardhousel-
A. I don't remember whether I did or not.

Q. Didn't you a few days after you got there have substantially
this conversation with Major Penrose: "Penrose, I think you should
have placed Reid, Jackson, Howard, and Tamayo in the guardhouse,"
to which Penrose replied substantially, "I differ with you; I have
taken the statements of these men an 3 I believe what they tell me."
Did you have some such conversation ?-A. All I can say, it is pos-
sible and probable. I can not recall a great many conversations I
had with Major Penrose. This matter happened six months ago; I
took no notes. The time was a strenuous one; there was a great deal
of danger all the time of conflict between the soldiers and the citizens,
and I was engaged ai a peacemaker, more or less. I did not have time
to take notes. This investigation is showing, of course, a want of
memory on my part. and it may show that some of my conclusions,
or that I have not given sufficient reason for some of my conclusions;
but at the time I had an adequate reason for every conclusion I gave.
My conclusions, however, are not matters of evidence; they can be
proved by other witnesses-that is, what I said can be proved by other
witnesses, whether or not they are facts. ,

Q. But you reported, I think the next da3 after your arrival, that
the troops were well in hand.-A. I did. I think it was the second
da I don't know.

h. It was read In evidence yesterday; that's what I refer to; either
the 19th or 20th.-A. I am not certain of the date. I would like to
have it shown by the report.

Q. You considered it a very strenuous tinie?-A. I did.
Q. And any mistake on tdhe part of Major Penrose might have

caused trouble?-A. They might. Any irresponsible person between
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the line of the barracks and the town firing a shot might have caused
a coidlict at any time which would have resulted in the death of a
great many people.

Q. So you consider Major Penrose, certainly during the time you
were there, did everything that could be done or could- expected of
a man in his position ?-A. He did.

Q. That date was August 19, Major Blocksom, the day after you
arrived, and the exact language I will have read.

(Associate counsel read: "Arrived last night; troops under proper
control, although town people very much excited and people all car-
rying arms.")

A. Yes; that's what I referred to.
Q. In this connection I would like to know what orders, if any,

you recall Major Penrose had given to his men on outpost duty about
firing, for instance?--A. He had given them strict orders not to fire
unless absolutely necessary. I don't remember what his wording
was.

Q. Wasn't it without the positive order of a commissioned officer?
Wasn't that the order?-A. I don't remember; I think it was.

Q. But every precaution that a prudent conunanding officer should
have taken to prevent trouble you think was taken?--A. Yes. Or
possibly he might have included in this order that they should not
fire except in self-defense. My remembrance is he gave thorough
orders on that subject.

Q. I want to take up now these shots, and I will try to take them
11 in the order in which you testified to them on direct examination.
First, as to the Yturria house: How many bullet holes did you ex-
amine in that house?-A. I examined what was said to be the marks
of four bullets.

Q. Four bullets? Where were they; where did they strike the
house ?-A. One of them struck, first, the lower side of this lintel which
I described the other day. It went through the wall of the house on
the side next the barracks a little lower than the line of sight thiotilgh
the groove indicated, and the hole itself in the wall showed a little
enlargement, as I remember, indicating that it had tumbled slightly,
to my mind.

Q4 Will you go on and describe the course of that particular bullet?
I would like to take them up in order. What became of that?-A. In
the August examination I didn't sight from the outside of the porch
through the groove, I don't think, to the point where this bullet
entered the wall, but I did in Decenmber.

Q. What became of itT-A. It went through the wall; it went
through the kitchen door and,. I think, lodged- in the covering of a
well out in the yard. At least Mr. Garza showed me this hole in the
well where he said he had dug a bullet out, and I think it was early
in line, although I did not investigate that.

Q. Then what material must ithave gone through from the time it
struck this lintel, which was either a 4 or 6 inch wide lintel- A. I
am almost positive it was a 4 by 6, the 6 inches being vertical.
Q. So it penetrated very near 4 inches?-A. It penetrated 4 inches,

I think.
Q. And that was pine?-A. I don't know what it was, the board

was painted.
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Q. What other material did it go through ?-A. Through this
wall.

Q. And what was that wall composed of -- A. The outside of it
was a frame house, and I don't remember what the inside was, I
think it was wood.

Q. No plaster?-A. I don't remember whether there was plaster
or not; I don't know whether the wall was solid or not; don't know
how thick it was.

Q. What did it go through next?-A. Went through the door, as
I remember, the door of the kitchen-that is, the door opening on
the yard on the other side from the barracks.

Q. And that door was made of what?-A. I don't remember.
Q. The door was on" the further side of the house ?-A. Yes.
Q. And then it went into?-A. A cistern.
Q. How much lower was the lintel than the point where it en-

tered the house proper --A. Possibly 2 or 3 inches; not quite so
much, possibly.

Q. How much lower than this opening, if any, was it where it
struck the kitchen door--A. Probably a foot or so lower; I am not
positive.

Q. That's your best recollection I-A. Yes.
Q. And then how far into this well did it got-A. I don't remem-

ber that. I know it was a very small distance, not over one-half inch
or so.

Q. Did you see that bullet yourself ?-A. It was given to me by
Mr. Garza.

Q. And that was what kind ?-A. A Springfield rifle bullet.
Q, You are positive of that yourself-A. I am. At least it is

exactly like the Springfield rifle bullets I have seen and known to be
such.

Q. Tell the court just what it looked like and by what means you
determined it was a Springfield rifle hullet.-A. It was the same
length as the specimens I know to be Springfield rifle bullets; it
was the same color; it was the same shape. It had an indentation
on the side of the nose, indicating that it had struck some hard sub.
stance on its road, although the jacket was not broken.

Q. The jacket was not broken at all ?-A. No.
Q. Any other evidences by which you determined it was a Spring.

field rifle btillct?-A. It was the same all through as the Springfield
rifle bullets which I have since examined and know to be Springfield
bullets.

Q. We want to know what the marks are.-A. There are prac-
tically no marks on the bullet itself, except in the rear of the bullet,
where the casing is--I don't know how it is turned in, fits in-there is
a slight hole there, a small hole, rather. These bullets were exactly
like it, although I don't remember-

Q. What do you mean by "these bullets? "-A. I mean this bullet.
Q. Exactly ike whatl-:A. The regular Springfield rifle bullet.
Q. Thn're were no changes on that when you found it?-A. Yes;

there were changes on it. There were marks on it of four lands of
the rifle from which it was fired.

Q. Therefore it must have been fired from what?-A. From a
Springfield rifle, as I understood afterwards; I did not know at the
time.
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Q. The Springfield rifle is the only one that has four lands?-A.
From* the testimony of experts on the subject I believe that the
Springfield rifle is the only rifle in this country which has four lands,
the military rifle.

Q. As a matter of fact, does not the Krug have four lands and
four grooves the same as the Springfield f-A. The Krag has, but the
bullet is different. What I should have said is the military rifle has
four lands.

Q. What was there about that bullet to enable you to determine
it had not been fired from a Krag rifle--A. I found that out after-
wards.

Q. We want to know what it was.-A. That the Springfield rifle
cartridge will not go into tho Krag rifle.

Q. And this you are certain could not have been any other bullet
than the Springfield bulletV--A. I am certain of it.

Q. I want to know why. I want to get at that proposition.--A. I
told you why. Principally its shape, the marks on it-

Q. Hasn't it the same caliber as the Krag --A. The same caliber.
Q. And the same length f-A. The same length.
Q. And the Krag also has four lands, and the Springfield four

lands?-A. That's very true but the nose of the Krag is different
from the nose of the Springaeld.

Q. Let me ask you a question right there. You say the nose of
the Krag is different from the nose of the Springfield, but this bullet
was mashed at the nose- A. On only one side; but the configura-
tion of the nose was very plainly indicated from the other side. The
point was not injured.

Q. Then I understand you to say that this bullet which had gone
through one-half or more of the 4-inch lintel, through the walls of
the house on one side and the door on the other, and buried itself
about a foot, was it, in the cistern- A. No; an inch.

Q, An inch or less in the cistern; was not mashed beyond recogni-
tion at all, so you could identify it as a Springfield bullet?-A. I do.

Q. That's what I want to get at. And you are positive from the
location of those lands that that must have been fired from a Spring-
field rifle?-A. And from the fact that the cartridge will not go in
the Krag rifle.

Q. That particular--A. This Springfield cartridge which con-
tains that bullet.

Q. But there was no means of identifying that, of testing that
with that actual bullet you found --A. No; I found that out after-
wards.

Q. I mean at no time. There was no means at any time of testing
that particular bullet which you found, as to whether it would go into
the Krag rifle, was there? It must have been mashed somewhat out
of shape.-A. It is mashed only on that one place, less than half the
nose; the bullet is almost perfect in every other respect.

Q. But you are positive from this examination, what you have
testified, that this was fired from a Springfield rifle?-A. Yes; from
the testimony I heard afterwards I am absolutely positive that the
bullet was a Springfield rifle bullet; that is, if the specimens here
and others I have seen are Springfield bullets.

Q. Now, we will take up the next one you examined.-A. The
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next bullet entered the wall-by the way, this bullet first struck the
lintel, went through the lintel.

Q. The same lintel I-A. The same lintel, about 3 or 4 feet east of
the first mark which I have described. Entered the wall somewhat
higher than the other bullet and ient through the wall, and I
think through the wall of the kitchen on the other side. I did not
examine this bullet hole the last time I was at Brownsville. That is
this hole through the wall on the farther side, but I did the first
time. I don't recollect how it looked; however, I got under, I think,
the line of the bullet holes inside the kitchen and estimated that this
line would point almost to the same spot on the porch.

Q. I don't want to go into these directions until afterwards.
Mhat I want to get at is the material it struck and went through and

the condition of the bullets. If I understand you correctly, this
particular one instead of striking on the bottom of the lintel went
through it-A. Yes; went through it.

Q. Penetrated 4 inches of pine?-A. Yes; whatever it was-I
don't know what it was.

Q. Then went through what?-A. The wall.
Q. Was that above or below where it struck the lintel -A. My

impression is it was below.
Q. That also went down?-A. Yes. That is, indicating to my

mind at the time that the shot ranged down; not that it tumbled in
that case, I don't remember that it did.

Q. In that particular case it ranged down?-A. Yes.
Q. And then did it continue on its downward course?--A. I don't

remember.
Q. But you are quite positive in your recollection that it went

through the other side of the house ?-A. Yes.
Q. Did you ever find that bullet?-A. No.
Q. Where did the next strike?-A. Struck a little east of where

the second bullet struck. Went into the wall and through part of
the partition between the dining room and kitchen. It also struck a
picture frame which was hanging on the wall and broke that up to a
certain extent, and then lodged in th dining-room door on the other
side, or opposite side of the wall.

Q. Then it went through the outside and inside coating of the
wall, and what else?-A. Through the partition.

Q. Was that partition of wood or plaster?-A. The outside of it
was wood, as I remember seeing a splinter of it.

Q. Where did you see this splinter?-A. About a foot or a foot
and a half from the outside wall, where it came out of the partition.

Q. The splinter was a foot or a foot and a half from the wall;
you mean on the floor?-A. No; the hole where the bullet came out
wa3 splintered.

Q. Was that on the inside or the outside witll? -A. That was
inside the dining room.

Q. Was it in the partition wall or in the wall on the outside of
the house?-A. In the partition wall.

Q. Both of those must have been of wood-that is, the inner par-
tition--A. The outside of the partition was of wood; what the
inside was I don't know. I did not measure the thickness or what
composed its interior.
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Q. That makes two partition walls it went through-that is, the
outside wall and the inner. partition.-A. The outside wall is not a
partition wall; it went through the outside wall and part of this
partition.

Q. Which side of the inner wall or partition wall wa., it that it
struck this picture; did it strike that before it struck the second wall,
or partition wall, that's what I want to g- at -- A. It entered the
wall on the outside, and the next place where it showed was the
inside of the dining room in this hole in the partition, about a foot
and a half from the wall. (Witness indicated with two books that it
went through the outside wall opposite the point where the inside
partition wall butts against it, ranged diagonall through this par-
tition wall, and then struck the dining room door.)

Q. What became of it after it struck the dining room door?-A. It
lodgd there.

Q. Did you see that bullet?-A. I did.
Q. What shape was that in ?-A. That bullet was broken up more

or less. It was blackened slightly, from what cause I don't know.
The nose of it was shattered to a slight extent. There were the
marks of four lands on it just as there were on the other bullet.

Q. Did it still retain its form at any partl-A. Yes; its form was
nearly as it was originally, with the exception that at the nose it
seemed to be broken-I don't know as I can describe it exactly, but
it was as if the bullet had been pressed in some way on the side, not
from the front. As if the bullet had struck something on the side
which had caused the rupture.

Q. Wasn't the steel jacket peeled off at all ?-A. Not that I re-member.Q. Your best recollection is it was nott-A. Was not.

Q. Was not mashed up as the head at all, so as to leave a changed
appearance and show a number of different metals ?-A. As I remem-
ber these ruptures were longitudinal, indicating that it had-that is,
the no-s was not pressed in at all.

Q. Were there any cracks in it except the marks of the lands?-A.
I think there were none except* those I have described right at the
nose,

Q. This bullet had not gone through the lintel you speak of out-
side?-:-A. No; this bullet struck the wall first.

Q. Was there any difference between the size of the hole where.
this struck the wall and the size of the hole where the other struck
the outside wall t-A. I don't remember.

Q. What's your best recollection about that ?-A. My remem-
brance is that they were both about the same size.

Q. Is your remembrance pretty accurate about thatl-A. Fairly so.
Q. If there was a material difference in the size you would have

noted itt-A. I think so. I think both those bullet holes were small
where they entered the wall.

Q. Did you notice any difference between the hole of exit and the
hole of entrance on the lintel at all in either of the two that you say
went into the lintel ?-A. My recollection is that the second one,
which went clear through the lintel, the hole of exit was the same
size as the hole of entrance. It may have been a little more splin-
tered, I am not certain.

658 [Ma. 2,1907.



AR.2,i100T.1 AFFRAY AT BROWNSVILLE, TEXA. 659
Q. Were there any spIanters; if so, can you give us any idea what

lhe appearance was ?-A. My recollection is there was a slight fringe
ai round the hole of exit, but.I can not be positive of that.

Q. In both cases--A. No; in the first case where the bullet grazed
tihe lower edge of the lintel, where it left the lintel it only grazed
it, and I don t remember whether there were any splinters there ornlot; I think not

Q. That's the bullet that went down t-A. Yes; that's the bullet
that went down.

Q. How far from the inner edge of the lintel was it where it left
itt-A. What's that?

Q. You said it just grazed itt-A. Yes.
Q. Did it cut out some of the material on the inner edge of the-

A. I nm not certain whether it eut out any or not; I think it did; a
slight portion. But it may simply have had the mark of indentation,
indicating that the bullet had just touched it.

Q. How much is your best recollection that it cut out of the outer
edge of that lintel f-A. I should say something like a semicircle of
the bullet, possibly a little more or less. I should think it probably
cut out more, possibly a quarter of an inch.Q. Was there any difference between the holes in the partition
inside, the inside partitions and the holes where it entered the door
•s to size from those on tile outsidef-A. My recollection is that
where the bullets left the inside portion of the outside wall that they
were splintered and enlarged to some extent, although I can not say
positively. I did not examine these bullet holes carefully the last
time I was at Brownsville, and it has been six months since I exam-
ined them carefully

Q. I forgot to ring out-going back to that bullet that went
through the outer partition only, did not strike the lintel, struck the
inner partition-didn't you say it struck a picture?-A. It struck a
picture hanging on the wall in the dining room.

Q. Struck it diagonally ?-A. It did, to the best of my recollection.
I think the picture was broken; the glass was broken.

Q. And went through whatever there was at the back of the
picture?-A. Yes.

Q. And went into the door?-A. Yes.
Q. How far above or Ilow where it came out of the partition

was it where it struck the door on the other side f-A. It was between,
I should say, between three and fpur feet-ranged down.

Q. Was there any other bullet holes you examined ?-A. There
was another bullet hole pointed out to me. I don't remember how
that looked at all, but it left the ceiling of the dining room somewhere
near the center.

Q. It left the ceiling?-A. Ceiling of the dining room.
Q. What was that ceiling composed off?-A. As I remember, it was

wood, but I am riat positive of that.
Q. That's your recollection now ?-A. That's my recollection.
Q. Do you have any distinct impression of the nature of the hole

where it came out ofthat woodf--A. I have no impression at all;
it was pointed out to me.

Q. Do you know where the bullet came from f-A. I only know
what I was told, that it camo from the roof.
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Q. Did you examine that hole--A. No; I didn'. I will say that
when I went back the second time, in December, Mr. Garza pointed
out to me two holes in the water tank which is in the yard between
the house and the barracks, between the dining room and the bar-
racks, and these two holes at the time I thought probably were made
by the bullet which entered the roof above the dining room.

Q. Both of them V-A. Both of them. The line between the point
of entrance and the point of exit, I estimated, must have come about
the same place as the others came from, although I did not sight
under them to see; that is, to get the vertical direction. But I did
not see those bullet marks at all the first time I was in Brownsville.

Q. Do you recognize this picture (handing witness photograph
already in evidence, Exhibit -) ?-A. Yturria house, No. 27. Yes;
I recognize that picture.

Q. s that framework there the mill or tank you speak oft?-A. It
is the tank itself, inside that framework.

Q. These bullet holes--in what part of that structure did you see
them I-A. The point of entrance was just about there.

Q. In the tank itself ?-A. Yes; in the tank itself. The point of
exit was on the other side, not visible from th, front here, and my
remembrance is that it was a little lower than the point of entrance.

Q. And you think that is the bullet thrt went on through the
house, through the roof, and came down through the ceiling of the
dining roomf-A. I do.

Q. Where did the other one strike? You said there were two
bullet holes. Show us there.-A. They were the holes made by the
same bullet.

Q. Only one bulletl--A. Yes.
Q. There were none in the framework?-A. There was also a

mark in the framework where the bullet had grazed the side of this
framework, but that was the same bullet.

Q. You think that was the same bullet that went through -A.
Yes.

Q. How much material did it go through in the framework?-A.
It simply grazed or touched the edge of the vertical piece of timber.

Q. How much penetration of material was there in the tank? Did
you investigate that at all?-A. No; I did not, but I know about
what it was. I should say that it went through 5 or 0 feet, possibly
not so much, of the tank. That is, after it got in the tank it went
through 5 or 6 feet before it went out; possibly not so much.

Q. want to get at the penetration of halrd substance-that is,
wood-inside the tank.-A. I don't know anything about that.

Q. Was that bullet found at all V-A. I don't know whether it was
or not. I don't remember having seen it or hearing anything said
about it.

Q. Now, how high was the lintel above the porchV-A. I sholdd
say that the railing-I can only estimate the distance from what
I did. 8

Q. Well, let's have that.-A. The railing was 3 feet, I should say,
above the floor of the porch. I clinihed ii ) on this railing and looked
along this groove. I had to stoop slightly to do it.

Q. You had to stoop down to look iroigh the groove?-A. Yes;
but very slightly, as I remember. I should say the distance was
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from the floor, on that account, would be 3 feet of the railing; the
distance from the railing to my eye where I looked through thegroove probably 4 feet, 9 inches. That would make it about 7 feet,
9 inches, from the floor.

Q. How far away was the barracks it the point where you located
the firing stand, from this bullet holet-A. The distance to the lintel
from the barrack wall, I should say, was about 80 feet or more;
possibly more than that; then there would be the distance from the
barrack wall to the barracks, which was about 90 feet. About 175
feet, I should say.

Q. Did this bullet go directly or perpendicularly through this
lintel, or what direction did it have when it struck the lintel -A.
You mean the one that grazed the lower edge?

Q. Yes; that's the one I am talking about.-A. It evidently came
from a point higher than where it entered.

Q. Here's your lintel, see. I want to know whether it went per-
pendicularly through that way or whether it struck it at an angle.-
A. It struck it, as I remember-well, I don't remember distinctly
whether it struck it at an angle or not, but I think it did at a slight
angle.

Q Then if that is the case, it must have passed through more than
4 inches of lintel.-A. WVell, very little more, because the angle was
slight if there was an angle at all. I think there was a slight one.

Q. It maintained that direction when going into the house?-A.
Yes.

Q. How much was the angle when it struck the house? You mean
very acute or very obtuse?-A. Almost a right angle-that is, the
direction of the groove with the longitudinal direction of the lintel.

Q. What was the shape of this hole itself as it passed through this
wood? I am talking now of the same bullet that did not penetrate.
What was the condition of it; what was the appearance? Describe it
as accurately as you can.-A. It was semicircular for quite a way,
gradually diminishing in size and convexit.

Q. What was the appearance of the woo 17-A. The appearance of
the wood was somewhat rough to the best of my recollection.

Q. Was its entire length filled with small particles of wood that
had been raised by the bullet in its passage through, or was it a clean-
cut hole, as though chiseled out?-A. My recollection is it was not
perfectly clean cut, but how much of a roughness I can't say.

Q. You sighted through that?-A. I sighted through it from the
inside. I don't think I did the first time from the outside, but I did
the second time.

Q. And when you sighted through it the second time you located
this other shot?--A. I Fcated this bullet in the wall.

Q. Was it a direct line?-A. A direct line as far as the vertical
plane was considered.

Q. How about the horizontal plane?-A. As far as the horizontal
plane was concerned it was below.

Q. I understood you to say it tumbled.-A. Yes; that's my recol-
lection; that it tumbled somewhat, because the hole was a litle larger
than would be made by a bullet of that size, as indicated by the
groove,

II
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At this point the court took a recess until 11.15 o'clock a. m., at which
hour the members of the court, the accused, his counsels, the witness,
the reporter, and the judge-advocates resumed their seats.

By the witness:
Mr. President, slnce the recess I have been looking at that map on the wall,

and I think I can give toome further Information concerning the angle which was
inde by that bullet which made the groove on the undesldo of the lintel.

By the president of the court:
Itf there Is no objection, the witness can explain his answer by means of the

map.

A. Where the bullet entered the wall was a little east, I think, of
the center of the kitchen. J'lhat, is a little up on the map from the
center of the kitchen. In sighting through the groove I struck the
upper back porch of B Company, between the fourth and fifth pillars
on the porch. It was considerably to the east of the center of B Comi-
pany barracks. I think it was a little farther east than the per-
penlicular line there from the barracks to the Yturria house. Pos-
sibly it may have been otherwise, but I think it was farther east than
that, but it can be absolutely determined, of course, from the number
of pillars that, are in that back porch. I don't know how many there
are; I think 10 or 12. There is another point which I should like
to add to that. 'flhat porch spoken of is about 2 feet from the ground,
the kitchen )orch. tile floor of it, to the best of my recollection.

Q. The lower porch?--A. Yes; the kitchen and dining-room porch,
wl,-hki we have been speaking of. I refer to the Yturria house
which we have just been talkig about. I -add that because it will
tend to show where this bullet caine from.

Q. And you looked through--what part of this hole did you look
through? The hole that struck the Underside of the lintel ?-A. I
looked through this groove from the inside; that is, from the point
where it simply grazed the lower edge of the lintel.

Q. I want to know what part of the hole you looked through.-A.
The center.

Q. Very sure it was in the center?-A. Yes.
Q. How much would a iair's bradth from the center have thrown

that up or down?-A. It would have thrown it up considerably, but
I took a very careful observation of it.

Q. But a hair's breadth variation wold have thrown that out
the height of the barracks, would it not?-A. I think not. A hair's
breadth would not have thrown it out very much.

Q. How much?-A. A hair's breadth would not have thrown it
out very considerable distance, to my mind.

Q. If you had gotten your eye a- hair's )readth above tie center
of the inner side of that hole, you (lout think it. would have thrown
it any appreciable distance out of the perp-ndicular?-A. If I had
gotten my eye a hair's breadth above the center of the hole I could
not have seen it; could not have seen the top of the groove ill front.

Q. Wouldn't that have thrown it a very material distance, then.
out of the center?-A. But I saw the top of the groove when I
looked through the groove.

Q. How many times did you look through it ?-.. The first. time
I was down there I think I only looked through it once, and I be-
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lieve only once the second time. I may have done it several times,
for all I know. I am only positive, however of once. I would sug-
gest if I am not presumptuous, that points like that can be cleared

y inspection of the court at the ground itself. I would like
also to state that I am the only official investigator who ever did
look at those marks, as far as I know of, and it seems to me that
that is very important testimony. It is a very. important thing to
be cleared up.

Q. We think so.-A. I certainly do.
Q. How many times you sa you looked through it, that particular

hole -A. 1 told you I looked through it once on each time certainly,
and possibly more.

Q. I think you said something about the direction of one of the
others; how did you determine the direction of the one that went
through the lintel ?-A. I think that I got under the line joining the
hole in the lintel to the hole in the wall.

Q. Got under the line?-A. Directly under the right line joining
(he hole in the lintel to the hole in the wall.

Q. How did you determine that ?-A. There was a hole in the inside
of the lintel plainly visible from the porch where I stood under it, and
I ot under the hole.

tw. How did you determine you were on the right line joining these
two holes--A . I did not determine it positively, simply as nearly as
I could; got under it.

Q. Major Blocksom, as a matter of fact, if you were not directly
on that line how in the world could you determine the direction of
that bullett-A. I could determine it. approximately only.

Q. If you determined it only approximately-if you were not on
that line positively-from your knowledge of looking through instru-
ments, couldn't you have varied that direction so that the man who
fired it might have been on the ground or on top of the roof of the
barracks? Couldn't there have been that much variation ?-A. They
could not have been on the ground because my remembrance is the
hole through the wall was lower than the hole through the lintel, so
it must have been from some elevation he fired the shot, according to
my remembrance.

Q. From your experience you are prepared to say that because a
bullet going through a substance and dropping, it must have been
fired ex o facto from a higher position ?-A. Not necessarily, but the
hole through the lintel was the same diameter at entrance as it was
at exit, indicating that the bullet had made a 3lean passage and had
not become deflected or had not tumbled in any way.

Q. You mean you determined that it had not changed its direction
in passing through this 4 or more inches of material--A. That was
only an inference on my part. There might be a big hole in there in
the middle; it is not probable at all. It might have been deflected an
inch or two up or down, but the hole would have been different and of
different size.

Q. As a it(ter of fact, isn't it true a bullet coming out of any sub-
stance would make it a little larger at the exit than at the entrance?-
A. I dont pretend to know enough about that to say, but I think where
a bullet from a high-power rifle enters a substance from a compara-
tively short distance from where it was fired it makes the same size
hole at exit as it does at entrance. I heard that or read it somewhere.
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Q. You have not determined it by experiment?-A. I have not by
experiment , no.

. Do you remember whether these two holes we are talking about
were the same at exit and entrance?-A. I can not say that because
I did not measure them. I will say they looked about the same size.

Q. I think you testified in regard to that particular ball that that
came from some other place on the barracks; where was that?-A.
I did not testify to that. I itid I estimated it came from about the
same place as the first one.

Q. Ten it would be on the barracks, back- A. On B Company
back porch at a point somewhere between the center and the cast end.

Q. How far east or west of the location of where the other came
from, the first one?-A. I judged they came from about the same
point on the porch.

Q. About the same point on the porch?-A. Yes.
Q. And you judged that in the method you described ?-A. Of

course my estimation was not actual. I don't pretend it was as to
the second bullet. I only estimated it from getting it under it, which,
of course, is not accurate. I don't claim it is.

Q. Would you say that bullet could not have been fired from the
ground between the wall and B Company ?-A. I say it is extremely
improbable and almost impossible. oba

Q.Why--A. It made a clean hole through the lintel, and proba-
bilities are that the wood is the same texture throughout, and that
the bullet was not deflected by any substance, as the hole of exit
was the same as the hole of entrance, as I have said before.

Q. Could it have been fired from the top of the wall?-A. I don't
think it could; I think it was too high up.

Q. Why not?-A. The wall, as I remember it, was bonly 3 feet-
about 3 eet high, possibly 3.. A person standing on tie wall and
shooting-

Q. As a matter of fact, isn't that wall 4 to 4. feet?-A. It is, pos-
sibly; it may be. If the wall was 4. feet, the-person shooting-the
persons, I should say, shooting-would be not over 9.1 feet from the
ground. Where this bullet wejit through the lintel was nearly 10
feet from the ground.

Q. And you think the variation of a foot you could tell from
where you went at it?-A. No; I don't meaD to say I could tell
within I foot, but I will say I don't think it was mo're than a foot
either way from what I have said.

Q. Your determination, though, is based on the fact that you got
up there on the porch between the bullet hole where it entered
the house and the bullet hole where it came out. of the lintel, and by
that. certainly inaccurate method you calculated that bullet al~so
came from 1i Company porch?-A. It certainly was an inaccurate
method, but the estimate I made was considered also with reference
to the other bullet mark.

Q. That influenced your determination in this?.-A. Yes; it un-
doubtedly (lid influence my determination. No question of that.

Q. H-low (lid you deterniine the other one you spoke of-the
third one?-A. That likewise was estimated from the point where
this bullet went out of the partition, the point where it eni(ered the
outside wall, and tie mark oin tie door. .I have forgotten wlietlher
these were in a line or not, but tle general direction of the bullet

0 l
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indIieated it, came from somewhere near the same point. That like.
wi.:e, as I say, was an estimate.

Q. Had that bullet tumbled somewhat?-A. The bullet tumbled
considerabl.?6

Q. Wasn t there a house on the corner of the alley there back of
the Rendall house?-A. Yes; there was a little house where Mr.
Martinez slept that night..

Q. Yes; the RendalI house.-A. I think it belonged to the Rendall
house; it was in that yard.

Q. Did you examine to see if any of those shots came from that
house ?-A. Those shots could not possibly have come from that
house.

Q. Did you examine to see if it might have come from the sink in
rear of B Company-the top of that?-A. My remembrance is that
ihat sink was too far west for such possibility. 'hat sink may be
where it is on that map, but my recollection is it was back of the cen.
ter of the barrack.

Q. Might it have come from that point, then ?-A. No.
Q. You are sure about thatt-A. I am absolutely sure. But I

think the sink is back of the center. If it was, it could not have come
from there.

Q. Isn't there an oil house between that and C Company sink -- A.
'Ihere are oil houses, as I remember, back of all the barracks; but I
think tile oil house of B Company was on the west side of the sink.
I should think an accurate map would show where that sink is. I
don't believe that is the correct position of that sink.

Q. Isn't that sink near the mouth of that alley?-A. It is near the
mouth of the alley, yes; but I think not so near as that is.

Q. Isn't the alley nearly opposite the center of B Gompany?-A.
No; the alley is not.

*Q. As a matter of fact, isn't, that. sink to the east of the center of
B Company?-A. It is on that. map, but I don't, believe that, is the
correct position of it. I believe the sink is opposite the center of.
B Company. I think sill the sinks are opposite, li, vitei' of those;
think tile oil hwu.-. of 1 Compally was 4n (h1t we.. ide of the sink;
that it is too far west for any such supposition that the shots could
have come from that. That's a subject which likewise can not be
determined by testimony-that is, tho position of that sink.

(Counsel here handed witness picture, alreAdy in evidence, as
Exhibit aoo t N .

Q. I think you are off on that.-A. No; I think I am right.
Q. How far west of the mouth of the alley do you place that

sink?-A. A few feet only. I am simlplv guwssing at it now. I
should say 10 feet, possibly more. Whc I sighted through that
groove in'the lintel I did not se the sink at all, as I remember.

Q. You don't rem, ,nber about that positively, do you?-A. I can't
swear to it, but. I nim pretty certain.

Q. Isn't there a tree there?-A. There is a tree there.
Q. Ihere did you sight. with respect to that tree--east or west-

A. As I remembe r it, I sighted through the tree, east of the trunk of
(lie. ree. but I may be mistaken about that. That's my recollection-
that (here was a tree tlere. and T looked through it. through this
111 , I 00,1 It to me that that j)ielure there which voii have shown
me of the barracks and sink clearly indicates that the direction from
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the point of the barracks between the fourth and fifth pillars to that
sink would strike somewhere between the alley and Elizabeth street.

Q. Isn't that the sink right in the cen ter of the alley, I think itis-A. That isn't, the sink. I don't think that's the sink.
Q. What is it? Some house?-A. I don't know vrat it is, but that

isn't the sink. It don't even agree with that map there.
(Counsel showed witness photograph No. 4, in book, Brownsville

Affray, which photograph has not been submitted in evidence.)
Q. "We don't. clrint that map is right; that's just sketched in from

recollection. Those are the only bullet holes that you determined the
direction of and examined the penetration of in that houset-A.
Those three; yes.

Q. How deep into the dining-room door did that third bullet you
traced penetrate t-A. The bullet which went into the dining-room
door had tumbled and had struck the door on its longitudinil edge, I
suppose you may call it; had penetrated the door ab6ut half an inch.
That is to say, the longitudinal part of the bullet nearest the outside
of the door was about half an inch from the surface.

Q. It was clearly imbedded within the door, was itt-A. It was
clearly imbedded within the door, and the longitudinal direction of
the bullet coincided in direction with the plane of the surface of the
door almost exactly, as I remember, showing the bullet had gone in
that way when it struck the door.

Q. Don't you mean the vertical plane instead of longitudinal
plane?-A. Yes; although the bullet was at about that angle (show-
ing with hands).

Q. In the vertical plane what was the angle?-A. Oh, from a verti-
cal plane you mean, the longitudinal direction?

Q. Yes. -A. It was, I should say, about 30 from the vertical; that
is, the point-it was the point, I think--was farther east than the
base, making an angle of about 300 with the vertical. It struck it
like this; the door was like this, at an angle like that. That is the
angle from the point on the wall. (Witness indicated to counsel with
two books.)

Q. And the angle up and down this way was how mueh--the angle
of drop?-A. You mean the angle between the point on the wail
where it came out?

Q. Ye.;s-A. I should say-simply guesswork it would be.
Q. I juist want the indication of the amount of drop is all.-A. I

should .ay the difference between the point where it left the lmlition
and the door was 10 or 12 feet; the drop was 3 or 4 feet, possibly morethan that. Y ou can calculate the angle from that.

Q. The bullet was practically the same length, you said, in this
particular case, and was imbedded its full length in the door; that
is, the nose had )enetrated more than its length ?-,A. As I .aid, the
bullet had gone that way when it entered the door. (Ilere's the
door.) Thlits the way the bullet went in, and penetrated one-half
inch. The longitudinal direction of the bullet was parallel to the
surface of the door, so it entered in that way.

Q. The nose was up or down f-A. The iose was up, as I remem-
ber. although I may be mistaken; I am pretty sure it was up.

Q. What kild of a hole did it make as it came thr1ough the par-
tition wall? Was that a round holed-A. No; as I remember, it
was splintered.
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Q. And had it gone through with its nose up-practically vertical
direction-through the picture?-A. It made quite a hole in the
picture, but I don't remember exactly what size or whether it did
Igo clear through the back of the picture or not. I know it shat-
tered the picture considerably, and my belief was, from looking at the
picture, that the bullet was tumbling then.

Q. None of these bullets- these three you traced the course of-
could have struck any foreign substance before it struck the lintel of
the housel:-A. I don't think they could.

Q. Could not have struck any tree, or any outside framework, or
anything of that sort?-A. Of course I can t say positively to that;
that's only my judgment.

Q. Next house yoii were asked about was the Cowen house, was it
not?-A. I think so.

Q. How many bullet holes in that
By the judge-advocate:
Iendill house, to be exact, pag, 1237 15S21.

A. Yes; I described tho, Rendall house next.
Q. How many bullets in the Rendall house, then?-A. I only saw

two; at least, r think I only saw two; I don't remember looking at
the outside of the house where the bullet entered the wall outside.

Q. And there were two separate and distinct punctures from the
outside?-A. I don't know; I didn't took at the outside, I said.

Q. Was it ,more than one bullet fired into it, or would you take it
to be-A. I judged from what I saw that only one shot had been
fired.

Q. And your description of that isn't satisfactory to me- A. I
can probably show that better by-

Q. I doubt if it is to you, either. May I read your description of
that direction?

(Counsel then read from the record, page 1237 [582], as follows. "A.
I found the marks of one bullet, which had evidently come from a

pointt almost north of the southwestern; end of D Company barracks.
t had entered the house, I think, a little above the window of the

corner room; that is, the room which was on Elizabeth street and
the road next tie lrraeks. upstairs, and had left the room; that is,
had one through the opposite wall at very nearly the same height.
The b dllet must have coine nearly parallel, as I remember it, or nearly
perpendicular to Elizabeth street' )

A. I should have said it must have gone almost parallel to the
wall which is perpendicular to Elizabeth street; that's what I meant
to say. To the wall of the room which is perpendicular to Elizabeth
street. I probably expressed myself badly, as I generally do.

Q. Show us what you mean' by a pofnt from the southwesterly
corner.-A. I can point that out on the map. I judged that the
bullet entered, I think, a window about there, and that it came from
some point down there. Might have been closer than that; might
have come from there. (Witness indicated on map.)

Q. Might have been outside that wall?-A. Might have been out,.
side of that wall.

Q. Or it might have come from down on the Rio Grande, might it
not?-A. It might have, as far as my recollection goes. I am not
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positive where the point was where it entered the opposite wall of
the room; and even if it had been upper or lower that would
have determined nothing, because it had to go through the first
wall and might have been deflected.

Q. You didn't examine the outside entrance?-A. I didn't exam-
ine the outside entrance at all.

Q. You did examine the inside?-A. Yes.
Q. You said that was over the window ?-A. That's my recollec-

tion; it was over the window.
Q. Do you recognize that picture (handing witness Exhibit -) ?-

A. Yes; that's the Rendall house and where the telegraph office is
situated likewise.

Q.Ihat window, according to your recollection, is it that went
into?-A. This one; first window (indicating window nearest the
barracks on Elizabeth street).

Q. Was it directly over the window, or where?-A. I am not
positive, but I think it was directly over some part of the window. I
have an idea it was over that part of the window to the west, but
why I dot even now recollect.

0. You think it was a little to the north of the window and
directly over it?-A. North of the center; and I am almost positive
that was the window; I think it was.

Q. What did that particular bullet penetrate ?-A. It penetrated
that wall and went into the wall the other side of the room; but
whether it went through the wall or not I don't know and didn't
investigate.

Q. Did you ever find that bullet?-A. No; I don't remember givk-
ing apything about the bullet. As I said, I didn't attribute much
valtte to the billets themselves at that time for the reason that I was
absolutely positive from the other evidence and didn't think it was
necessary to look up bullets or shells.

Q. That was what convinced Major Penrose, wasn't it-the
bhells?-A. Yes; it was.

Q. lie was unconvinced, as far as your information showed, up
to the time the shells were shown him, wasn't he?-A. He was.

Q. Can you give us any idea of what the material was that was
made of? It was l)ilne, wasn't M-A. I think it was, although I
don't know.

Q. Do you remember whether there were any shingles in the line of
that bullet?-A. I don't know; as I said, I didn't see the point of
entrance outside.

Q. You only examined that bullet hole from the inside?-A. In-
side, that's all as far as I recollect. I am almost positive I didn't
look at it outside.

Q. I simply mention this to remind you. Wasn't that, as a matter
of fact, wood i,-side and outside? That is, the weatherboarding was
wood; the inside ceiling was wood covered with what they call
down in that country manta ?-A. My impression is that the wall-
the outer and inner edge of it-was wood, but I don't remember what
the covering was.

Q. l)o you remember seeing any hole in the cloth inside?-A. I
don't m'collect what that hole looked like at all.
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At this point, there being a motion before the court to adjourn, a
member of the court made the following remarks:

Before adjournment, I would like to suggest, for the consideration of the
court. whether or not, with the consent of the defense and the prosecutor,
it would not be a good Idea for this court to go to Fort Brctvn and Browns-
ville iud see theso matters for themselves. We are told these maps we have
here are Iuaccurate and everything of that klud.

By counsel:
Personally the defense would be very much pleased to have the court look

at the locus In situ.

By the judge-advocate:
Tie pr secuilon also -would be very much tickled If the court would go down

there and look over the ground themselves.

By the witness:
I must Niy. as far as I am concerned, that I would be very much pleased.

At this point a motion was made and seconded that the court
sit until 12.30, and the president of the court instructed that the
trial proceed.

Q. As far as you know, then, might not this bullet hole have been
made, or these bullet holes have been made, from the back of the
house instead of the front?-A. I only know my idea at the time
was they came from the front, but I don't recollect why unless it
was beciuze there must have been splinters or sonlething to indicate
it, although I don't remember anything about it.

Q. Your recollection is not accurate enough to warrant your say-
ing it (lid not come from the back of the house instead of the
front?-A. I only know what my impression was at the time.

Q. Will you state positively now it did not come from the back
instead of the front?-A. I will state it is my belief it didn't.

Q. And I think you said yesterday that all the bullet holes in the
Cowen house came from the east or the alley--A. That was my
judgment of course.

Q. Did you see any that came from any other place into that
house?-A. To the best of my recollection, Idid not.

Q. And how many did you say you saw in that?-A. I saw the
marks of what I judged to be 8 or 10 bullets-of course there were a
great many more marks than that. I saw somewhere near 20 or
30 marks at different places.

Q. 3 lit the points of entrance of these, as your recollection now
is, showed that they had been fired from what point?-A. From a
point in the alley.. Some of them struck-

Q. Go and show us, will you, about where you located the firing
point of these shots, whatever they were?-A. Some of these shots
entered from about a point there, I should say, and I think some of
them from a point over here. It seemed to me most of them came
from right here (indicating a point in the alley about on a prolon-
gation of the rear wall of the house and west or southwest of the
center of the alley and another point). The first is very nearly
in a prolongation. Of course I can't say how far away the or'gin
was, and some of them came from a point from the south of the other
point.
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Q. All of them being in the alley ?-A. I think all of them in the
alley. Possibly they might have come from the inside of the yard.

Q. Some may have come from the inside of the Cowen vard ?-A.
They might have come from there-that is, as far as the t .,eks them-selves go.

Q. Did you find any shots that entered from the Fourteenth street
side at all--any shot holes?-A. I don't recollect of any at all, al-
though I won't be certain that none did come from there.

Q. You have no recollection of any coming from there?-A. No;
I have no recollection now. I did think at one time that some did
come from there, when I was there the first time, but I changed my
mind afterwards.

Q. Your recollection now is?-A. My recollection now is that they
all came from the alley.

Q. Can you tell us about any of these shots, where they struck ?-
A. Some of them struck-

Q. Take any one and follow it. We want the penetration, etc.-A.
I think one or two of them struck the wall of the house on the side
next the alley and went through all three of those rooms on the
south side of the house.

Q. Some of then; how many ?-A. One or two I think did.
Q. One or two went clear through ?-A. Yes. This, I want dis-

tinctly understood, is my memory only. I am not positive.
By the counsel:
These are the ones, may it please the court, we objected to his testifying

about, because It was the first evidence we had of It.

A. Two or three of the bullets on that. side-possibly three or four
of them-went through either the window shutter or the window sash
or screens. There were enough marks there to show there were prob-
ably three or four bullets, as I recollect.

Q. Went through the window sash ?-A. Through the window
sash-I mean through the window shutter and the window itself
and the screen-to show me there were three or four bullets through
that window. That's the best of my recollection, of course. Then
through the side window I think there were one or two marks. On
the fence outside there were marks of one or two bullets, if I recollect,
right opposite the holes which went through the east side of the
house.

Q. Let's go back and take up the two you said went clear through
the house. Did you trace those two clear through ?-A. My remem-
brance is I did.

Q. How much substance or material; like wood or plaster, did those
go through ?-A. About the first part of the house Idon't remember
at all how thick it was, but I think it was all wood, outside and in.
What was in the interior of it I don't know, and I am not positive,
absolutely positive, that the inside of it was of wood, but I think it
was. The partitions between the east room and the center or dining
room and the other room west of that were very thin-at least my rec-
ollection is that they were very thin-possibly of wood only. The
other wall was probably like the first.

Q. Will you tell us what these two bullet went through now-
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A. Remember, I am not positive in saying two bullets or even three.
iy recollection is there were-

Q. One, two, or three; it makes no difference. We are bunching
them together to get this: What was the general appearance of the
holes as to holes? First., where it struck the outside, the inside, and on
through ?-A. My recollection is where it. went through the first wall
that the hole of exit through that wall was not appreciably larger
than where it entered, although there possibly nmy have been some
splinters there. I think the other holes were somewhat more splin-
tered, although whether the indicated that the bidlet hP.d tumbled
or not I don't remember, andthe same of where tho~e bullets entered
the final wall. I have very little recollection of how those holes
looked.

Q. They must have passed through at least six different parts of
wood, must they not, counting the outside, the inside, and the two
outside x ils?-A. Yes; to the best of my recollection they must have.

Q. And you don't recollect whether there was any' appreciable dif-
ference in the size of those holes?-A. Exc.%pt they were made by a
small bullet and a rifle of great power.

Q. No indication that tlie bullet had broken up at all, so far as the
holes were concerned?-A. In regard to those bullets, I don't think
there was any.

Q. Can you segregate and separate from those the bullets you said
went into the window? You said how i many?-A. Three or four, I
think. They went through the ordinary window blind-green blind.
I think the shutters were closed-were not entirely closed; that is, the
part that moves up and down-closes and opens-because one bullet,
I remember distinctly, had roade marks on two different parts
of the shutter. They must have been very close together-that is,
showing that the shutter was partially open.

Q. What did they penetrate beside; the shutter?-A. Some of them
may have gone into the fence first; probably two or three did.
Q. Did you notice the diflerence in the'size of the hole of any of

those that went through the shutter or window ?-A. As I remember,
the were all the same size and small.

as Did any of them break through the glass? Any broken glass,
as ybu recall?-A. I don't remember that. I think not. I 5on't
think they went through the glass. I think the window was up,
although I won't be even positive of that.

Q. Where did these go to? 'What became of themI Do you recol-
lect?-A. I remember one-I think it was one of those-went through
the window, because where it went was rather low down-struck a
bureau which was in the first room. It ran along the front edge of
the bureau; went through probably 3 inches of the front of it, which
was solid walnut, looked like to me, and then scraped along a door;
made quite a considerable penetration all through this bureau,
although on parts it only grazed it.

Q. Can't you be a little more definite about that?-A. I can't do it
without describing the bureau, which is very hard to do.

Q. We want to know how much wood it went through.-A. About
3 inches I should say of solid wood whera it first struck the bureau,
if I remember correctly; then it went along.and made either a groove,
or may have made a hole along part of the doors. I think there were
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two doors to this bureau which opened out. I don't remember
whether in leaving it struck the same sort of a projection it did in
entering or not, but my impresion is it went through 3 inches of solid
materials onl'.

Q. And gazed along the other?-A. Grazed along the other and
broke it off and splintered it.

Q. 'Was there any indication in that. thit the bullet had changed its
form in any way ?-A. I don't remineber positively, but I don't think
it had.

Q. You think it still maintained that sharp point and roiary
action?-A. Yes.

Q. Where did it afterwards and finally land?-A. I don't re-
member where it went.

Q. You never saw that bullet?--A. No; I didn't.
Q. Any others you can trace after they came through the win.

dow?-A. There was one bullet, which entered the partition between
the dining room and the room north of it or the hail. I don't know
exactly where this bullet entered that partition. but it came out in the
bedroom or middle bedroom, west of the house, I think. That was the
bullet which tumbled and went into this wardrobe.

Q. Tell us how much that bullet had penetrated exactly, as you re-
call it now-that is, wood or any other substance.-A. AVhetlh'r that
bullet went. through the window or the wall I don't know, but I think
it must have gone through the window. And that was about theonly material substance it went through-was this partition that it
went through, of course, in a diagonal direction-and my belief is that
is the bullet that struck the wardrobe with the glass door.

Q. And only went through the window ?-A. Through the window
and this partition.

Q. And that partition was ordinary thin wood?-A. I can point
out better. My impression is that bullet came from about a point
there; came i ; from there and struck that partition somewhere about
there, or possibly there, and went. into the partition a little way, foot
and a half, and came out at some point about there in this bedroom,
and struck the wardrobe somewhere over here. (Indicated this on
map.)

Q. Evidently was deflected ?-A. I don't know whether it was de-
flected or not.. I know the general direction of it was that (indicat-
ing westerly direction and indicating that the bedroom was the one
farthest soithwest--farthest from the alley).

Q. That's where it struck the glass mirror-in the bedroom far-
thest from the alley 40-A. It was that west middle bedroom; I think
it was a bedroom.

Q. I misunderstood you.-A. Perhaps I had better point it out.
This room here, about there, was where it finally struck that wardrobe.

Q. That's what I said.-A. Farthest from the alley.
Q. That's what I meant to say, if I didn't. I think I did. Did

you state yesterday how thick that mirror was that was broken ?-A.
Simply guesswork on my part. I think I said it was about one-
fourth of an inch.

Q. Do you remember what effect it produced on that ?-A. There
was a hole; I think I can describe it better. (Witness draws on
piece of paper.) The hole was on the right-hand door of the ward-
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robe. I think there were two doors, and they opened out from the
venter. This hole was near the center of the wardrobe-that is, near
the edge of this door, this right-hund door-and it made quite a
hole as I remember, something like that-this part being denuded
of lass-somewhat more than lhalf a quadrate.

.Q. How much of that-t' at hole I should say?-A. My recol-
lection is there was a piece of wood running along that door just
below where this bullet struck. At least I-ave tht recollection,

that that was the shape of the hole. Understand?
Q. Yes; like a cut off a quarter of a circle.-A. Yes; to the best

of my recollection, that's the kind of hole, although I may be mis-
taken about that piece of wood.

Q. Did you examine that bulletl-A. Yes; I examined that bullet.
Q. Describe that bullet to us, will you?-A. That bullet was I

should say, a Springfield rifle bullet, without doubt. The nose oi it
was perfect, as far as I recollect; had these marks of the four lands
on it.

Q. On the bullet itself ?-A. On the bullet itself. The base was
flattened evidently front having struck some hard substance while
tumbling. It vindicate to my minlnd that the base had struck first.

Q. And these four lands were distinct; not more than four
lands?-A. There were no more, no less; they were exactly the same
as the marks on the other bullets.

Q. That had gone through how ihuch wood? How many differ-
ent pieces of wood?-A. It may have gone through the fence.

Q. You think it probably did?--A. I thought it as a little too
high. It may have gone through the shutter, and probably went
through the Ahutter and the screen.

Q. H-ow thick was the shutter?-A. The shutters were thin, not
more than-that is, the flaps, whatever you call them-not more than
one-fourth of an inch tiick.

Q. And what else?-A. Possibly through the wire screen. Then
through this partition I have described.

Q. J)idl't it go through two partitions? It had to go through
two to get to the othel end.-A. I am not certain whether it struck
very close to the door or not. It is possible it may have struck
close to the door and have gone diagonally through two feet of that
partition, but I can't say how far it did go through that.

Q. How nich wood altogether would you say it went through;
that is, your recollection now ?--A. I don't reneinber what that par-
tition is made of, but I think it was thicker than the partitions be-
tween the three rooms back. It was wood-that is, the outside-
and inside of it, what and how thick it. was or what the interior was
compo.led of I don't know. My recollection is that they were con-
siderably splintered on the side. There was considerable splinters
where the bullet emerged on the inside of this last bedroom.

Q. Was there any plastering that ahy of these bullets went through
in this house?-A. I don't remember any.

Q. And the fence outside was an ordinary inch-board fence, was
it, what. we call a solid inch-board fence?-A. An ordinary board
fence, I think, probably one-fourth of an inch (showing witness
photograph,. No. 12 in book, Exhibit ). It is a picket fence in
front and a board fence behind. That's right. I suppose the board
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fence is one-half an inch thick, possibly, or less; three-fourths, per-haps.a. Give us your best recollection of the penetration of wood in

inches.-A. It is only an estimate.
Q. That's what I want, as near as you can give it.-A. I can't

say, bincause I don't know what the inside of that partition wall was.
If it was solid it went through probably a foot and a half of material.

On motion of a member, the court was cleared. The accused, his
counsels, the witness, the reporter, and the judge-advocates with-
drew, and the court was closed, and, on being opened, the president
announced, in their presence, as follows:

I am Instructed by the court to state that in view of the peculiar circum-
stances attending this case, the court has allowed exceptibnal latitude in the
examination of witnesses.

It has also granted numerous adjournments and recesses, at the request of
counsel, to enable thew to look up authorities and evidence and to further
prepare their case. The court feels that both prosecution and defense are now,
after four weeks of patient investigation, In position to carry forward the
examination of witnesses with greater expedition, without calling for opinions
of witnesses and without seeking delays or postponements for further prepa-
ration. The court will hereafter expect counsel to conic into court prepared to
examine witnesses with promptness, without seeking delays for further prepa-
ration, and that the examination of witnesses shall be directed to what they
personally know, avoiding hearsay evidence and the calling for inferences,
opinions or conclusions, or arguments of wiLnesses. What witnesses saw,
heard, did, etc., bearing on the specific allegations set forth in the charges
are material, but It must be left to the court to draw conclusions.

The court then, at I o'clock p. m., adjourned to meet at 10 o'clock
a. In., Monday morning, March 4, 1907.

CHAs. E. HAY, Jr.,
Oaptain, Acting Judge-Advocateg Judge-Advocate.

HEADQUARTERs DEPARTMENT OF TEXAS,
San Antonio, Tex., March , 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of March 2 was dispensed with.

Maj. A. P. BLOCKS0M, Inspector-General's Department, was re-
minded that he was still under oath.

Counsel fez. accused then requested that the court grant a cleared
but not clos,d session for a few minutes, which wa; granted. The
witness, the spectators, and representatives of the press then with-
drew. Counsel for the accused then addressed the court as follows:

May It please the court, there are two or three matters we want to bring up
we don't think It desirable to have the press consider, and first we wish to bring
our attention to the order of the court on last Saturday. In regard to the
recesses and adjournments, to which reference was made, we wish to say that
these are granted in all important cases, whether civil or military, as Is well
known by anyone who has bad experience therewith-especially when there
has been no time for preparation by counsel. In this connection we wish to
Invite the court's attention to the fact that we were originally served with
charges containing the names of but eight witnesses; shortly before coming Into
court we were notified that all of Bmwnsvle would appear as witnem against
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our client We then learned for the first time that nil of Birownsville meant
89 or 40 witnesses, which list was later on, and after trial .oimmencml, In-
creased by 10 others, practically all of whom had previously testified without
cross-examination several times. This immense amount of untested evidence
was contained In two large volumes, Impossible to digest in even a month under
the conditions that have surrounded counsel In th! case. From this large -
aggregation of Brownsville witnesses you have accumulated more than 1,400
pages of record and you have thus far had presented to you only three of the
original list of witnesses and with whose cross-examinatIon we submit there
have been no unusual delays. We beg to state also that, when the circum-
stances are all considered and the further fact that we have never been advised
who of these witnesses was to appear until actually presented to the court as
such, there have been no unusual delays even In their cross-examination.

Now we recognize and appreciate that this court has been patient and we
recognize further that there has been an Immense amount of evidence presented
solely to establish the fact.that the colored troops of the Twenty-fifth Infantry
did the alleged shooting in Brownsville, much of which we think could have
well been omitted. We also reali-e the attitude of the court toward this evi-
dence and that you are thorougify saturated with it and are naturally restive
under a forced attention to it, but we submit that the most satisfactory method
of curtailing it and relieving the situation would be to cut down the number
of witnesses Introduced, instead of prescribing a rule of procedure when, we
are informed, the prosecution Is about finished and sntil rule must necesqarily
,pply to the evidence about to be submitted by the defense. In this connection
we wish to add that while we shall submit In perfect good faith to any and all
rules laid down by this court so long as such rules do not Infringe the rights of
our client we feel that the fact of this shooting Is alleged to have been caused
directly as a result of the negligence of the accused, and this fact has been
given political prominence through the press of the country, and since and so
long as the prosecution continues to give It so much prominence, we feel It
would be an unquestionable rind unjustifiable error to fall to test time accuracy
of any and all evidence thus submitted by every legitimate method known to
us, so that while In the minds of some, at least, of the members of the court
this course Is not approved of, yet the fact remains that we have been officially
designated as counsel to defend Major Penrose, and so long as we are occupying
this position we must conduct the defense on the lines that present themselves
to us as proper and right. This is a question of policy that we alone can de-
termine, however mistaken we may be therein and however much the court or
any members may differ with us thereon. In following this policy we respect-
fully request that we be accorded as a right absolute freedom of action so long
as we do not violate or Infringe ammy rights pertaining to us as counsel.

We have tried honestly and faithfully to obey the mandates of the court In
the past and we promise and intend to do so In the future. We do not feel that
we have consciously brought out from this witness any Improper evidence of
the character mentioned In your order. All of his reports, etc., admitted by
this court were subject to objection, and most of them would have been -ruled
out In civil courts, although the practice of military courts may sometimes
admit them. That portion, however, upon which he was being cross-examined
at the time of, and which presumably caused the announcement of the ruling
of this court under consideration, was admitted, you will recollect, over the
objection of us as counsel, which adds but another reason for closer cross-
examination thereon. We admitted these official reports of this witness with.
out objection because we felt that his reports properly explained by the witness
would practically exonerate this accused. We cross-examined him as to his
other statements and reports under the following rule announced by Mr.
Winthrop: Under general heading "Cross-examination:" " But a question '
whether the witness has not at some previous time told .a different story or
given a different account of the matter testified to on his direct examination
is not collateral or Irrelevant, nor Is a question whether the witness has not
prevlossly expressed hostility toward the accused. A question of either kid
being relevant may be asked the witness on cross-examination with a view of
contradicting lim by other evidence In the event of his returning a negative
answer."

In concluding our reply, we wish to respectfully request as follows: First,
that whenever this court finds it necessary to Interpose an objection to evidence
or procedure, considered by It Improper or Inadmissible, and to which the
Judge-advocate fails to object, that such objection be Interposed at the time of
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Its occurrence. and, second, that when this court decides to anmuwime a ruliii:
of conduct which reflects upon the conduct of counsel that this Ite done iJ,
cleared court and that such censure, whether Implied or expressed, be not
handed out directly to the press or associated press of this country. which [,
well known to be hostile to the accused In this case, to he used as glittering
headlines to attract the reading public and Increase their sales. Such con-
slderation toward counsel we beg to assure you would be very much appre-
ciated Indeed.

That finishes up all we have to say on that point, and now we wish to give
the court the history of the status In which we find ourselves In regard to
certain witnesses that we have summoned.

By a member of the court:
Before counsel leaves that subject I would like to ask If he can advise us

on that point, If he knows that any censure or remark or comment by this
court has been distorted or used by the press to Illuminate Its pages in the way
of headlines, either In the way of discredit to the prosecution or defense. I
don't read that matter, carefully avoid It, so I am not informed.

By counsel:
In reply to that I would state that I did see It In flaring headlines In at least

two of the local papers and I know, by being directly Informed by the reporter
of one of them, that he Is also the reporter of the Associated Press. I also
saw given prominence, not In headlines however, a criticism of the court which
had been thus headlined, In our army paper, and the last criticism I was
taunted with by this same Associated-Press man on Saturday night In the
Officers' Club. I don't care to go Into his language, but it was In the form of
a taunt, and it was in the presence of the associate counsel-

By the judge-advocate:
In the presence of the Judge-advocate also.

By counsel:
Yes; I think you were present. Our position In that is, we have no objec-

tion to the crlticlim of the court at all-that part of It as being handed out to
be broadcast over the country, and, may I add personally as one of the counsel,
having occupied that status before, it is not so offensive to me as It might be
under other circumstances.

By the president of the court:
If there Is no objection, I think I can state, with the approval of the court,

that the decision of the court was not intended as a criticism. If it gave any
such Impresslon. the court had no intention that it should do so. The court,
as I understand it. desired to put Itself on record as simply feeling that no
unnecessary delay should be Incurred by the Introduction of argumentary dis-
cussion or opinions of witnesses primarily. There was no Intention on the
part of the court to curtail the well-known rights of counsel to take such meas-
ures In the examination of witnesses as he himself might consider for the best
Interests of the accused. Further, I might say that I think the court appre-
ciates most fully the position of the counsel and desires to extend to him any
courtesy or consideration possible under the rules of procedure for courts-
martial.

By counsel:
We want to thunk tbe court for that expression, and again assure the court

that we purpose in the future. In good faith, to confine ourselves strictly to what
Is authorized us as counsel.

In line with this, another separate and distinct matter, but bearing directly
upon It. Some thne ago, In personal conversation with the president of this
court, I was asked whether or not we would be prepared to proceed with the
defense Immediately upon the closing of the prosecution, and we replied
promptly and positively "° Yes." And It is in this connection that we wish to
give you the history of what we have done in regard to the summoning of wit-
nesses-members of the Twenty-fifth Infantry. Our purpose In summoning
some of them was to have them tell their side of the story-we know fully
what It will be-and a number of others were summoned for the purpose of
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corroborating the statements o' other witnesses Qf the prosecution now here.
I do not believe, In all frankress, this would have been at all necessary If the
prosecution had limited Itself, as It announced in the first place, to the eight
original witnesses. We now v,)nsider a number of them necessary from devel-
opments as tile case has progressed, and we feel we would be omitting our duty
niot to have some of these witnesses here. They were summoned, I believe,
(aItptain IHay, on the 16th of the month, forwarded in the usual course, and to
these summons we received a reply, which I will ask the judge-advocate to
read, with its date.

Judge-advocate then read to the court telegram as follows:
WASHINGTON, D. 0., February 26.

Capt. CHABLES E. HAY, Jr.,
Judge-Advocate, Department of Tex'as, San Antonio, Tex.:

Reference subpoenas for witness before court-martial In case Major Penrose,
following letter received from Chairman Committee Military Affairs, Senate:

"We find on examination that only Mingo Sanders, Jacob Frazier, and Samuel
IV. Harley are still present in Washington of all those for whom you have pre-
pared subponas Inclosed in your letter. All the others also hare been present,
have been discharged, and have returned to their homes, leaving their respective
addresses with the Sergeant-at-Arms of the Senate. The three witnesses above
mentloned-Sanders, Frazier, and Harley-are held for further examination
by this committee, but they could be temporarily dismissed by the committee If
it can be so arranged that after they have testified before the court-martial they
may return here for reexamination In two weeks or so. These witnesses who
have been notified they are to be subpoenaed want to know what arrangements
will be made for their transportation. If you will kindly advise me regarding
this point, I will be much obliged."

Secretary War desires to know what your wishes are.
McCAIN, Military Secretary.

By the judge-advocate:
At request of counsel, I sent the following reply to that telegram. This was

sent the following day, the 27th of February, I think:
46 MILITARY SECRETARY, II'ashington, D. .:

"Reference your telegram 26th instant, counsel for defense informs me he
would like subpoenas forwarded to present addresses of witnesses with re-
quest for service. Testimony of Mingo Sanders, Jacob Frazier, and Samuel
Ilarley can be taken within fire days after their arrival here, and they can
then return to Washington. Suggest arrangements be made with Pay Depart-
went for payment of mileage of said witnesses before beginning of journey, and
that undersigned be notified.

"HAY, Judge-Advocate."
By counsel: "
I would state that this being sent on the 27th, the reply was not received or

did not come to my notice until Saturday night, the night of the last session of
the court.

The judge-advocate then read reply to last telegram, as follows:
WASHINOTON, D. 0, March 0,.

Capt. CHAS. E. HAY, Jr.,
Acting Judge.-Advocate, San Avtonio, Tex.:

Referring your telegram February 27, subpoenas have been transmitted to
the summary covurt officer, Washington Barracks, with Instructions to serve
them with least practicable delay. It is not practicable td furnish transporta-
tion in advance to witnesses.By order Secretary WVar: LADD, Military Secretary.

By the counsel:
Now, you will note, 'i y it please the court, that there was an interval of

ten days between our first calling for them and the first reply, and the wit-
nesses were called for to be here, as I understood-I may be in error-last
Monday. So It was the day after the men were summoned to be here that we
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got the telegram, the first notice, and there was a delay from February 2e to
March 2 in reply to our further telegram. Now, we have conferred together In
regmifd to this matter, and the only solution of It under the law we can find Is
that this accused must put up either this amount of money, either on deposit
as a guaranty. amounting to at least $700 or $800, or he must pay out that
amount of money to buy tickets to bring the necessary witnesses here; and we
propose now to reduce the number, taking that to be the desire of the court, to
the minimum on tihe question of the events that have been thrashed out for the
past five weeks, and linit ourselves to necessary witnesses to corroborate evi-
dence; and we will, as soon as we can have a chance to study it, make that
list out; but this explanation Is made to the cou,t now not because we think
you can help us, but because we want you to understand exactly the position
In which ve stand and the attitude of mind In which we expect to approach the
subject of the evidence for the defense, and If there are delays we want you to
appreciate and understand they are not of our making.

By a member of the court:
I would like to ask whether or not the evidence he desires can be taken by

deposition.

By coun-el:
Some of It possibly, but very little, but I would prefer to answer that after I

have studied just what we want to produce by the ivitnesses. Frankly we
want to say to the court we want to avoid depositions; If it Is possible, we
want the court to see these witnesses as you have seen all the other witnesses.

By a member of the court:
I would like to ask counsel 1f he is In position artd willing at this time to

acquaint the prosecution with what he Intends to establish by these remote
witnesses.

By counsel:
We will look It over and be in position to state to the court, and the prosecu.

tion, If the court so directs, but we prefer not to, unless we are forced to do It,
outline our defense until after the prosecution Is closed. That Is not cus-
tomary nor fair, but we will If the court desires It, but we don't think that a fair
way to conduct a case.

By a member of the court:
We ask If you are prepared to do It, with a view of the prosecution being

able to admit all or part of the evidence to be testified to by the witnesses.

By counsel:
We are well aware of that, and we know the value to be attached to

admitted evidence. We think It but fair that this court see these witnesses
who have been testifying and are testifying before the country. This case, we
maintain, Is way beyond the ordinary case, and we don't feel-we may be In
error-that a court-martial, and I say this with more or less trepidation-a
court-martial sitting as. you are in such a prominent case, should avoid having
those witnesses here If It Is practicable-and certainly so long as we are
willing to put up the necessary guaranty to bring them here.

By the president of the court:
I would say that there is no disposition on the part of the court-if there Is

objection I won't say this-to allowing such time as may be necessary to
enable the defense to secure the presence of any witnesses that the defense
themselves may feel necessary in the case. There appears to be no objection
to that on the part of the court.

By counsel:
As further evidence of good faith, we will advise the court now that we will

try to get this guaranty or the money, or whatever actIon we take-we will
try to get off by wire to-day. We are going to do all we can to avoid delay.
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By a member of the court:
I would like to ask whether the counsel contemplates bringing more witnesses

than those three who are In Washington City. That telegram said there were
three still there.

By counsel:
I might state roughly there will be In the vicinity of eight. Major Penros

has figured on it more closely than we have. I have not had time to do so.
By a member of the court:
There are possibilities that these witnesses will not be here for two or three

weeks.

By counsel:
I don't think there Is any contingency to be feared of that sort. We wanted

the court to know what has been going on that has not been brought to your
attention before, and to show the president of the court our good faith. I
think they will be here this week; hope so.

By a member of the court:
Can the defense proceed without these witnesses? Are there an wltnesWs

here at all?

By counsel:
Oh, yes; we will proceed right along. I don't think there will be any bitcbI

but we want to prepare the court's mind for the situation; we want to show
we have acted In good faith and made every legitimate effort to get the wit-
nesses here on time.

By the president of the court:
I would like to call the attention of all concerned to the fact that the pios.

cutlon is not yet closed.
By a member of the court:
I should like to still further elaborate on the point the member has made

that the counsel for the defense and the prosecution wi'l take up the question
as to the admission of evidence that is proposed to be brought before the court
from witnesses that are not present. It has been suggested by a member of
the court, and, I think, counsel admitted that It could be discussed.

By the president of the court:
Unless there Is objection, in order to save time, I will say I think the matter

is covered by the decision that I announced, subject, of course, to the approval
of the court, that the court felt that the defense was entitled to such wit-
nesses as they believed were necessary for their case.

.By a member of the court:
Mr. President, there ts a limit to both prosecution and defense In all criminal

courts we have any knowledge of. The prosecution has been allowed here to
go on almost without limit. It Is the ruling In criminal courts, as I remember
and understand It, for the prosecution to establish--

By the president of the court:
I object to encumbering the record with discussions of this matter, and will

make the objection right now that this will be stricken out and not con-
sidered. I object to further discussion in open court of this question. I ask
that the court be cleared.

The accused, his counsels, the reporter and the judge-advocates then
withdrew and the court was closed, and, on being opened, the presi.
dent announced, in their presence, also in presence of witness, as
follows:

I am Instructed by the court to announce that the court does not deem
18 necessary at this time to act upon the request of counsel to the datens

8L Doc. 402, 60-1, pt 2--4A
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CROSS-EXAMINATION OF MAJOR BLOORSO CONTINUED.

Q. Major, from what we were discussing when the court adjourned
on Saturday-the shots that entered the Cowen house-from what
points were all the shots fired that you examined ?-A. From what
point"lV

Q. Well, give us the general direction.--A. I have already de-
scribed that.

Q. With respect to the house; will you show us on the map, that
would be better V-A. Some of the shots came from about there; of
course I don't know how close to the fence they were fired from.
Some of them came from over there, possibly. (Indicated on map,)

Q. Did these bullets enter the house diagonally or perpendicularly
to the northeast side of the house?-A. Most of them entered diag-
onally, making that sort of an angle, more or less.

Q. Then they came generally from east to westf-A. Almost,
though some of them must have gone nearly parallel, because I re-
member that there were one or two shots in this back wall.

Q. Were any fired from in front of the back line of the house-
that is, the line that runs northeast and southwest V--A. You mean
this lineV

Q. Yes.-A. Some of them, I think, undoubtedly were fired from
this side-a few of them.

Q. Did any of them go into that northern corner room of the
house?-A. You mean this roomV

Q. Yes; that would be the northern corner.-A. None that I
recollect.

Q. So that all of them entered the house from the alley and none
of them struck that front room. Now, then, did any of them pass
through the middle room of the house there-the front room I
meanf-A. This oneV

Q. Yes.-A. I don't remember. I remember that one shot I was
speaking of yesterday striking the kitchen, but whether it penetrated
the inside of this room-no it couldn't have penetrated the inside of
this room; it came out between that partition and the door.

Q. You can't state whether one or more or exactly how many
entered that rear north or west shed room--east shed room I mean;
the east shed room up on the alley V-A. You mean this one V

Q. Yes.-A. Nearly all the shots.
Q. Struck that room -A. Struck that room. I think all of them.

I believe several of them came in through here; through this dining
room.

Q. Do you know how many came vertically into the room from
that alley V-A. What do you mean by vertically V This wayV

Q. Yes.-A. My impression is tlht this bureau, which I spoke of
the other day, had its back to this wall that comes along here.

Q. That's the partition wall separating the front from the rear
room?-A. Yes; and that would make the direction of that bullet
nearly parallel to this partition, unless that bureau was in a different
position when fired into.

Q. Or unless it was deflected after it stru _k the outer portion of
the house, oh V-A. That is possible.

Q. I think you stated that the only bullet you saw in that house
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was the one that struck the looking-glau and fell behind itl-A. Yes.
Q. Did you examine that particular one ?-A. That bullet?
Q. Yes.-A. I have given a description of it.
Q. Did you examine to see how many marks of lands on it?-

A. Yes; there were the marks of four lands on it.
Q. And no more ?-A. No more.
Q. You didn't state what kind of a bullet it ,Tas, did you f-A. It

was a Springfield rifle bullet.
Q, How did you distinguish that from the Krag?-A. By its nose;

by the fact that there were no-well, I distinguished it afterwards. I
id not distinguish it at the time.
Q. Where and when ?-A. When I saw what Krag bullets were--

the difference between them and the Springfield.
Q. Where was that ?-A. That was at San Antonio, when I heard

an officer testify before Mr. Purdy-several officers I heard testify
before Mr. Purdy, and when I saw a number of shells, cartridges,
Springfield and Krag. This same bullet was there shown and these
differences, or differences between it and the Krag, were shown by
other officers.

Q. It is always possible to distinguish them-a Krag from a
Springfield ?-A. It is, in my opinion, unless they are very markedly
disfigured in some way.

Q. This particular one was disfigured as I recall.-A. It was dis-
figured at the base--flattened at the base; otherwise it was nearly
perfect, as I remember.

Q. In your direct evidence you said, "I saw pieces of a jacket
which were shown by Mfrs. Cowen at the Decem er investigation;
here were two or three pieces-looked like bent tin." That's another
bullet than you mentioned ?-A. That's another bullet.

Q. You don't know where that struck?-A. No.
Q. Did you examine the lands to see how many marks had been

made on that-A. No; there were no marks at all on that of that
kind. The jacket had been torn off and it was all bent so you could

.hardly tell anything about marks. I don't think there were any
marks of lands on those he had-very small pieces.

Q. I want to take up the Miller Hotel, and first I want to eliminate
all you don't know personally about it. You didn't examine the holes
that were made in the brick in the front part of the hotel --A. You
mean on the Thirteenth street side of the hotel?

Q. If you call that the side.-A. There were none in the front.
Q. T had in mind the Thirteenth street side, yes.-A. I only exam-

ined those on the Thirteenth street side. I will except the bullet that
entered the frame of the door next the corner of the alley-the frame
of the window next the corner of the alley. I described that in my
evidence the other day.

Q. It was not clear to me, is the reason I want to get it cleared up
now.-A. That was in the third story.

Q. Here's a picture of the Miller Hotel on Thirteenth street (hand-
ing witness photograph).-A. A bullet entered the framework corre.
spending to that on this side. (Indicates a third-story window in the
Miller Hotel on the Thirteenth street side and on the north corner
next to the alley.) That bullet went through that framework there
(indicating point about halfway from the bottom lintel along the
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lower sash of the window). This bullet went through that frame-
work, went through the door of the wall which runs perpendicular
to this outside wall-probably between tkese two windows.

Q. That is between this window and the one in the same story
toward Elizabeth street-the second window from the corner?-A.
Yes; it went through the door opening out into that hall at which
this second window-this second window is on the end of that hall.
It went through that door of that hall and went into the ceiling of
the hall. Where it went then I don't know.-

Q. Went into the ceiling in the hall ?-A. Yes.
Q. What material did it go through from the time it first touched

the window ?-A. It went clean through the window frame, possibly
2 or 3 inches of wood; then through the door-

Q. Did it go through any brick or plaster?-A. I don't think it
went through any plaster or any brick. It went through the door,
probably just an ordinary door, I don't know exactly how thick, and
then went through the ceiling; I suppose it went clear through.

Q. Was thi ceiling plaster or was it board ?-A. My remembrance
is it was board.

Q. How were these various holes of entrance and exit?-A. As I
remember it, the holes of entrance and exit through the window sash
wasn't very marked; that is, I mean it was not rough or splintered
much.

Q. The same size both sides?-A. I think nearly the same size at
entrance as it was at exit, although I am not positive on that subject.
The hole in the door was somewhat enlarged, as it went through di-
agonally.

Q. How much ?-A. I don't remember. And I think the hole in
the ceiling was somewhat larger than a bullet would have made if it
had gone strai ht through, although I don't positively remember.
I know I saw tie hole very easily and recollect it.

Q. You spoke once of its going through the frame of the window
and once of going through the sash; which did it go through, or did
it enter both?-A. I think it went through the frame.

Q. And did not touch the sash proper Y-A. No; I think the win-
dow was up, and I don't think it would have touched it if it had been
down.

Q. Now, so you will understand the drift of my question, where
did you estimate that particular shot came from ?--A. I estimated it
must have come from across Thirteenth street somewhat diagonally,
near the opposite corner. On the map, it came from over here some-
where.

Q. Then it was ranging upward and .struck the house diag-
onally--A. Yes.

Q. Was it deflected from striking the window frame and before it
struck the doc-?-A. I am uncertain about that, but I think it was
slightly deflected; but I can't say positively.

Q. That's all the material as to that one. Now, what other one do
you remember having examined on this front of the house?-A.
There was another bullet mark-described to me as a bullet mark-
which struck the brick within 2 or 3 inches of this other mark (indi-
cating a point 2 or 3 inches toward Elizabeth street from where the
other bullet entered the same window).
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Q. Now, did you examine that personally, so you are prepared to
say in your opinion it was a bullet hole? If not, we don't want to
waste time examining about it.-A. My belief was it was a bullet
hole.

Q. Will you describe the hole?-A. It was not a large hole, as I
remember; it struck nearly on the corner, on the edge of a brick, and
made a hole-oh, probably 2 or 3 inches in circumference or pes.
sibly a little more, and possibly an inch deep at its deepest part.
This hole might have been larger; I am simply describing it from
memory.Q. Were there any evidences of lead or other metal in the hole you

saw ?-A. No; I didn't see any.
Q. Was there any indication it had gone out from this; and if so,

in what direction-this particular one?-A. I had the impression
that it must have dropped out; I could see no evidence of its having
penetrated and gone in.

Q. Did you locate the firing point as to that bullet in your investi-
gation ?-A. I imagined it must have come from some point diago.
nally opposite--that is, down in the street--or it might have come
from a considerable distance farther away.

Q. You have no opinion on that--A. No; I have no opinion,
except that I think as it struck the corner-and possibly a little more
of that which is out of sight-that part of the brick out of sight, in
the window side, that it must have come from some point toward the
alley. Otherwise I could not tell anything about where it came from.

Q. In other words, you think it was close to the alley and close
to Thirteenth street. Is that the idea you wish to convey-A. I
,ould not be positive of that.

Q. As I understand you, it couldn't have been fired from very far
down the alley toward Twelfth street.-A. No; it couldn't have been
fired from very far in that direction, but it might have come-

Q. That is,'if it struck very far inside the window facing side of
the brick itself?--A. If it came from the alley at all it must have
been comparatively close, on account of the building there at the
corner of Thirteenth street across from the hotel.

Q. That's a high brick building, isn't it, nearly as high as the
Miller Hotel?-A. I don't remember how big that building is; I
don't think it is as high as the Miller Hotel, but it is a good-sized
building. It is a brick building; yes. You can see the marks there
(indicating on photograph)

Q. Was there any other bullet holes on that face that you exam.
ined and determined were bullet holes--A. There were three or four,
I think four, the first time I was down there that were described as
bullet marks.

Q. Did you examine them ?-A. r did not examine them from
anywhere except the street, and I can't definitely say that they were
bullet holes, except they were pointed out to me as bullet holes and
I thought it extremely probable they were.

Q. f think you said you saw some bullet hole or holes on the
other side, andas I read your evidence-that is on the alloy side--
and as I read your evidence it was in one of the back rooms-that is,
toward the garrison. Is that correct?-A. On this side?

Q. Yes; on the alley side.--A. There was one bullet hole through
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a window screen and window sash. There was one bullet which made
holes through the window screen and window sash and the ceiling
of the room on the corner of Thirteenth and the alley, second floor.

Q Did you trace that bullet ?-A. Yes.
Q. What did it first go through ?-A. Went through the wire

screen. Then through the lower part of the sash of the lower half
of the window, which must have een up at the time. Then it went
through the ceiling-

Q. In that room inside -A. In that room. It went into a room
upstairs.

Q. Do you remember the material that the ceiling art.i the floor
was made oft?-A. I know they were wood; that's all I know.

Q. Then where did it go--LA. Into a room on the third floor-at
least, I think I saw it where it lodged up in the third floor in a bureau,
although I am not positive of that-in a bureau or washstand. I
don't remember much about the hole it made, however, in the wash-
stand.

Q. Did you note the difference in the holes, if any, where it pene-
trated the sash and the ceiling and the floor above, and so on ?-A. I
don't remember definitely anything about those holes, except that
I thought the bullet was of small caliber.

Q. Unless you can recall it we don't want the evidence of it. What
window specifically on the second floor did that go through t-A. My
impression is that it was the third window from the corner, although
it might have been the second. I think there are three windows in
that room on the alley.

Q. (Looking at picture.) Only two indicated there.-A. There is
another one on the other side of that projection there. That's shown
in some other picture. There is another window there you can't see.

Q. It was the rear window from Thirteenth street?-A. I think
so, although it may have been the second one.

Q. It is the second one that shows in the picture. Tell us where
you located the firing point for that.-A. I judged that that must
have been fired-I can show where I thought it came from (going to
map on wall). I thought it must have come from a point about
there, or possibly a little farther into the street, or it might have
been a little closer to the window. I can't tell. I think it was fired
from a point in the alley. (Indicated point first in the alley toward
the garrison, just inside the mouth, from Thirteenth street.)

The court then took a recess until 2 o'clock p. In., at which hour
the members of the court, the judge-advocates, the accused, his coun-
sel, the witness, and the reporter resumed their seats.

CEO3s-BEXAMINAION CONTINUED OF THE WITN S, MAJ. A. P. BLOCKSOM.

QUESTIONS BY COUNSEL FOB T9B ACCUSED.

The judge-advocate:
Before proceeding I would like to make a very brief statement to the court.

For two reasons I wish to repeat some remarks made Informnlly before the
court by me this morning. First, because I believe all the members of the
court did not henr or did not understand their full Import; second, because I
believe the reviewing authority should be possessed of the same informatloD
it this particular as the court. These remarks were not made a matter of
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record this morning. I want to say again that I had at one stage of the trial
two witnesses who were present in the Cowen house on the night of the 18th
of August. These witnesses were dismissed temporarily on account of serious
Illness In their family, and I had intended up to this morning to summon at
least one of them again, and In view of the remark of counsel that he Intended
to curtail the list of witnesses he Intended to Introduce and also the desire of
the court In this same particular, I announced that I would not call either of
these witnesses unless the court desired It. I would now like to have that
appear In the record.

Q. I think we only described one shot on the alley side of the
Miller Hotel, and I think with that we finished this morning. Were
thero two shots in there that you examined on the alley side-A.
Not that I have any recollection of.

Q. And that was the one you were describing on the second floor-
A. Yes, sir.

Q. Third window, which appears to be the second--A. It was
either the second or the third; I don't know which.

Q. You didn't go inside the Starck house at all ?-A. Yes; I went
inside the Starck house.

Q. Did you examine the paths of these bullets there-you said
you saw 4 or 5 bullets, as I understood you, from the outsidef-A.
From the outside--

Q. Yes.-A. I only saw the marks of 2 or 3 I think, on the inside,
but I don't remember that I traced their path.

Q. You don't remember close enough to tell what they went
through or what direction they were fired fromr?-A. I do not.

Q. (Question repeated.)-A. My impression at the time was that
they were fired from some point in the street; that is all I remember.

Q. But you can not give us any positive-A.. I can not give any
detailed statement about them, because I did not examine them very
carefully, and my remembrance is that 2 or 8 struck so high that they
didn't go into the rooms below.

Q. And you testified that the Ruby Saloon and Tillman's saloon
were one and the same?-A. That is my recollection.

Q. Now, you testified to 4 or 5 bullets that went in there --A. Yeq.
Q. Now, will you take up any one of them and trace its course for

us? First, where it was hit.--A. One of these bullets was pointed
out to me as the one which killed Natus. It struck the wall, which
was on the right as one goes in from the rear door, probably 6 or 8
feet from where the point was designated as the one near which
Natus fell. This bullet hole was about 2 feet or 3 from the ground,
and, as I remember it, the indentation in the wall was.-I don't know
that I can describe it--it was slanting where it entered and the point
where it stopped the indentation was nearly perpendicular to the
surface; that is to say, suppose this was the walI the indentation was
this way, and it was more abrupt-that is, it didn't go that way at
all; it went this way and that way (indicating).

Q. That is, it turned to come out, so to speak?-A. I don't know
whether it came out or ,lot; there was no indication of the bullet
being there.

Q. What kind of a wall was that--A. A brick wall, as I re-
member.

Q. Then, if I understand you correctly, it struck that wall and
came out; it didn't stay in the brick at all ?-A. I don't know
whether it stayed in there at all; if it did, it was picked out.
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Q. You never saw itI-A. No.
Q. How big a hole did it make and what kind of a hole-A. The

hole was about 2 or 3 inches long and probably a couple of inches
high and a couple of inches deep-may not have been quite so large
either way.

Q. Was it round or oval ?-A. It was pretty hard to describe.
Q. What geometrical figure did it come nearer figuring out I-A. If

you will let me make a drawing of it I can show better. (Witness
makes drawing.) If that was the wall, suppose the bullet came from
that direction, that was a sort of cut it made in the wall, as if you
would cut this out--something like that, as I remember. If you cut
that all through (indicating edge of leaves as per mark on following
page) those leaves would represent something like the cut in the wall.
(Drawing made by witness on following page.)

(The figure below, on the left-hand side, is the figure as made
by the witness in explanation of the last question on the preceding
page, drawn identically from the original.)

Q. This is the facet-A. No, no; it went into this face. There
is the face; it went into that edge and this is what it cut out, some.
thing like that.

Q. You don't know personally whether this was dug out or not-
A. I don't remember what was said to have been done about that
bullet; I have an indistinct recollection, too, that somebody picked it
out.

Q We don't want it if you don't remember personally. Now,
what is the next bullet hole that you recall, or bullet course?-A.
There was one bullet which went through one of the windows.

Q. Of the saloon ?-A. My recollection is that it went through the
glass.

Q. The glass of the saloon propert-A. Of the front of the saloon
fronting on Elizabeth street.

Q. I thought these shots were fired from the alley --A. So they
were, but the window-they went clear through the saloon.

Q. What did it trike before it got to this window ?-A. That par-
ticular bullet I don't think struck anything, because it seemed to be a
pretty clean-cut hole, as I remember.

Q. In the front window ?-A. Yes.
Q, You know nothing further about that?-A. No; I don't know

where it went.
Q. Take up the next one.-A. Then, as I member, there was in

that right-hand corner of the room, looking toward Elizabeth street-
of the front room of the saloon-there was a mark of another bullet
very near the corner.

Q. How did that get into the front room of the saloonI-A. I
don't know; I remember when I was in there speculating as to
whether it could have come from the door-that back door-and if it
did come from that back door outside it had a very narrow margin to
get around a corner which was there in the inside of the saloon. I
remember my impression was that it would hardly have room enough
if fired from the outside of that door in the alley.

Q Did you find any further trace of this?-A. No; I don't know
whether that one-

Q. Let me understand you right here and get it of record. Youi
speak of front room-how many rooms were their to that saloon ?-A.

686 [M"4't1907.



MA.4,1ooT.1 AFFRAY AT BROWNSVILL, TBXAS. 687
As I remiiler it there was a front room where the bar was and
where white people were supposed to congregate; then there was a
bar directly in the rear of this, and there was some sort of a parti-
tion between them; I don't think it was a very thick partition-it
could not have been perfectly opaque.

Q. Could you make a little ground plan showing the relative size
of those rooms, from your recollection, and showing where the
billets wentd-A. I don't know whether I can make one perfectly
(Jr t. , .

The judge-advocate:
Mr. Fitch was down there and made a sketch of that place, and you may us

thait.Counsel for the accused:

I simply want the witness to say what he knows about it; that's all

The judge-advocate:
It Is in my oftie; we can send for it if you want It.
Counsel for the accused:
It won't take but a few minutes to send for it. I want to understand the

course of that bullet myself.
The judgs-advocato-
I will do so.

A. I have made a sort of rough sketch of it-something like I remem.
ber of it, what I remember it was. There is the front of the saloon aboutthere; this is the door, I think about there; that window was here;

S here was that corner which I Lave just-been speaking of; here was
the back door. Now, I don't remember exactly where that cistern
was, near where Natus fell. It was somewhere in that vicinity.
He fell about here, where that bullet struck, which I have described
as being over here somewhere-the one I described just a moment ago
as having made that big indentation in the wall. Now, the other
bullet I described as going through the window was about there, I
think. The bullet which struck 'about here--I don't know whether
it struck this wall or that wall; I think it was this wall; anyway, it
was very near the corner-it was questionable in my mind whether
a bullet fired from the outside of that door could have gone in that
direction without striking that corner.

Counsel for the accused:
Will the court wali a moment or two until we get that plat? It is supposed

to be correct, and let us have It marked on there.

The court:
That may be Introduced when he gets hero.

Q. Now, that is the third shot, I think--A. That was the third
shot. Then, I remember at least one other shot, possibly two-that
is, the marks of one other shot, possibly two-striking some boxes
that were to the right of the front door as you look out to the front,
but I have an indistinct remembrance of what these marks were.

Q. May I interrupt you there? I would like to read your direct
evidence on that to refresh your memory. They ask you about the
saloon and stated: "What did you End there -- A. I found there
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the marks of, I think, 4 or 5 bullets; one entered from the wall to
the right of the cistern in the back part of the saloon as you enter
from the rear."

A. That is tho one I have been describing.
Q. (Continued reading.) "Evidently this bullet had been fired

from i point near the doorway. Q. Aid then what else did you find
there? --A. I found the marks of some bullets on a lot of boxes which
were in the front part of the saloon, to the left of the door as one
enters from Elizabeth street, and I saw the marks of one bullet that
had gone through one of the windows in the front, and I think I
saw the marks on one or very near the wall, or more near the corner
of them. I am not positive about that." Now, you have described
the one that struck the brick outside and the one that went through
the window and the one that, I understand, went through the door
that we dropped the examination of just now.

(Hero the witness is handed a penciled drawing of the saloon in
question.)

Q. That is supposed to be the cistern?-A. Yes; right there was
the cistern; then Natus fell right there. What is the scale there?

Assistant judge-advocate:
That scale Is approximately nn Inch to 10 feet.

A. That can not be right, then, because he only fell a short distance
away from the door, not more than 20 or 25 feet. Here is'where
Natus fell; if it is an inch to 10 feet, he would havo fallen 50 or 60
feet from the door, and, as a matter of fact, it wasn't more than 80
feet at the Nitost.

Assistant judge-advocate:
This was very roughly drawn.

A. I think that certainly is wrong, because it certainly wasn't
45 feet from the door that ie fell. I may be mistaken about that,
but I am pretty sure it wasn't that far. This is the corner to which
I refer. As i remember it, this wall ended about there.

Q. Now, whereabouts-where was the pathway of that bullet that
you thotg-ht couldn't get out? That is to say, show where it went
in.-A. I it came from this door-

Q. That is the door leading from the alley into the back part--A.
Into the rear of the saloon. If it came through that door, it was
very much of a question in my mind whether it could have reached
the point where it did without striking this corner.

Q. Indicating by this corner, the right-hand corner of the saloon
as you look toward Elizabeth street and directly on Elizabeth
street ?-A. Well, this corner is inside the saloon.

Q. The inner inside corner. It must have passed through how
many doorways or openings---A. These openings are indefinite in
my mind. I think they were pretty wide.

Q. Now, what is the course of the next bullet? Where were the
boxes that you refer to?-A. The boxes-.-they were on the right of
the door as you look toward Elizabeth street, and I think they ex-
tended pretty near to the corner.

Q. Have you any defixiite recollection about any one of those shots
that went into the boxes?-A. No; I have not; they were pointed
out to me, but I have forgotten how they looked.



Q. You have no recollection about the bullets, or what shape they
were in I-A. No I did not see the bullets.

Q. You testified that you examined those in the Garza house, too,
didn't you ?-A. Examined what?

Q. The bullet holes in the Garza house.-A. Yes, sir; the house
inhabited by Mr. Ygnacio Garza.

Q. Yes; across the alley from the Cowen house ?-A. Yes.
Q. Did you trace the course of those bullets?-A. I did of one of

them, and there was only one mark of the other one.
Q. Thatparticular bullet didn't go inside?-A. No; that one did

not go inside.
Q. What was the course of that particular bullet, the first bullet-.

I mean the one that went-inside --A. Struck the outside wall, a little
above the floor of the corner room of the house, the corner on Four-
teenth street and the alley; it was on the alley side that it struck.
It went through that wall, and I was shown the leg of a chair which
it went through-that is, which it is supposed to have gone through-
and the bottom, I think, of the washstand or small bureau which it
partially penetrated. Mr. Garza gave me the single piece of what he
said was part of the bullet. It appeared to me tobe of bent tin.

Q. You couldn't identify the bullet from which it was taken, could
you-A. No; I only know from what I found out afterwards that
this was almost certainly a piece of what is on the steel jacket of a
bullet.

Q. You couldn't tell whether it was as far as the part that was
shown to you-couldn't distinguish it rom the genera Irun of steel-
jacketed bullets?-A. Well, it was very similar to the rear end casing
of the Springfield rifle bullet which I hiave seen; it was the same color.

Q. But there wasn't enough there to enable you to swear posi-
tivelyl-A. I can only say ihat it had a simihlr round hole in it,
which is very similar to the hole in the rear of the casing of the
Springfield gullet; it was the same color. It is what is called the
steel jacket; it is copper colored, and I believe it is made of what is
called cupro-nickel.

Q. Identify those bullets for us, won't you? (Counsel hands wit-
ness several cartridges.) Before you do lat let me ask you, did you
locate the point from which that bullet was fired ?-A. No; I don't
think I did. That bullet was-I can not describe that very well;
I can show it on the map better, I think.

Q. All right, if you will.-A. (Witness goes to map.) That bullet,
as I remember it, entered the house about that point; it took a course
about something like that (indicating).

Q. It was diagonal, was itt-A. It was slightly diagonal; not to
any marked extent.

A member of the court:
I would like to have the witness Indicate that again.
A. The bullet entered about here; it came from some point out

here, in that direction. That is the Garza house.
Q. What did that penetrate--A. It penetrated this wall, which

was weatherboarding, I think, on the outside, and I don't know what
the inside was. It struck a chair about this point, and entered a
bureau or small washstand about, there That other bullet must have
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come from over here farther and struck the wall about there, the
foundation, and made an indentation. That is the only mark of that
bullet I saw.

Q. What kind of a chair leg was that that it struck; can you give us
an idea ?-A. As I remember it, it was something like that chair over
there.

Q. An ordinary barrack chair --A. Yes; an ordinary barrack
chair.

Q. It went through the leg of itt-A. It went through the leg of
it, and I think it touched some other point of the chair' I don't re-
member what, but the principal part was on this leg; I tlink it split
the leg.

Q. Can you recall definitely any other partf-A. I am pretty sure
it struck some other part, but I do not remember what.

Q. Have you any idea of metal in your mind f-A. No; I think itstruck Wood.
Q. Do you remember where it struck the bureau f-A. I think it

went partially through the bottom of the bureau, and Mr. Garza,
as I remember-it, said he found these pieces, or this one piece, which
was afterwards separated into several. In looking at it I pulled it
apart. I think he said he found it on the floor, possibly in this
bureau, but my recollection is he said he found it on the floor; but
where the rest of the bullet went, I don't know.

Q. You didn't find itt-A. No, sir.
Q. Now, will you identify those bullets and tell what they are?

They are in pairs, I think, Major.-A. These two bullets (marked
"A") I think are-I only know from what I heard afterwards; that
is, after making the investigation--I think these are bullets issued
to the guard for guard purposes--Springfield rifle bullets-though
I don't claim to know definitely what those lead-colored bullets are.
That (marked "B ") I think is the reduced-range bullet, used in
target practice, though I don't really know what it is; Springfield, I
think; at least it has the mark to indicate the Springfield bullet.
There are two of them. These are (marked "0 ") Springfield rifle
cartridges; they are made by the Union Metallic Cartridge Company
and I believe have a blunter nose than those made by the Franford
Arsenal. This cut in this cartridge, I don't know anything about
that; I don't think it is in the regular cartridge-that is, in the
Springfield; it may be in all these guard cartridges, reduced charge,
or whatever you call them, but the nose of this bullet seems to me a
little blunter. -

Q. Than the Frankford Arsenal nose --A. The Frankford Ar-
senal bullet; it is more like the Krag. These (marked "D") I
think are regular Krag bullets.

Counsel for the accused:
If there Is no objection we will Introduce these cartridges, Captain Hay,

and they are marked, "A," "B," "0," and " D."

Q. Now, the Krag bullet is blunter than the Springfield I-A. All
those that I have examined have been, and I have examined them
down in the company ordnance storeroom.

Q. I notice that you say so in your direct evidence here, in looking
over that, and I wanted to make sure of that.-A. Yes. I would
like to add something to my testimony.
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Q. Certainly.-A. I think that short cartridge is what is called
"gallery cartridge," used for gallery practice.

REDIRECT EXAMINATION*

QUESTIONS BY THE JUDGE-ADVOCATF.

Q. Major, I want to ask you a question about the so-called Purdy
investigation. In taking the testimony before this investigating
committee was every word taken down by a stenographer, or were
only the salient points culled out and reduced to the form of an
aflidavit?-A. My recollection is that every word was taken down
b a stenographer; at least it was in my presence; I was not there
uI the time.

Q. Now, you said you did not investigate the Evans and Tate
affairs further than to get at the feeling of the soldiers, and that
Major Penrose and Captain Macklin told you what this feeling
was I-A. I don't think I said that exactly.

Q. (Repoiter reads previous question.)--A. Feeling between the
soldiers and citizens is what I meant to say.

Q. Now, will you tell us what Major Penrose described as this
. feeling?-A. Well, he described only his resentment at the manner
in which the men had been treated in this Tate-Newton affair for
one, I think the Baker-Reid affair for another, the refusal of bar-
keepers to allow men to drink at the bar with white people, the Tate-
Evans affair-

Q. The Tate and Evans affairs?-A. I mean simply the Evans
affair. And he expressed his own resentment only, however.

Q. Did you ever have occasion to inspect officially the Twenty-fifth
Infantryl--A. Before this time?

Q. Yes, sir.--A. No.
Q. How did you get your impression that they were a well-drilled

and well-disciplined command if you never inspected them offi.
tinlly ?-A. Well, I got it probably from seeing them and probably
from reading about them, and possibly from hearing the officers them.
selves speak about the regiment while I was there.

Q. You did not derive this information first-hand --A. I think
probably I did before I went there, but I can not remember where
or when; I know I had the impression that it was a good regiment.

Q. Now, let us come down to the matter of this solitary confine.
inent business. Will you tell me whether or not there are a lot of
old barracks or sanething over on the east side of the reservation ?-
A. Well, there was an empty barracks east of C Company which
was not used at that time.

Q. I am asking as much for my own information as that of the
court. Wasn't at one time Fort Brown considerably largert-A.
Yes; there were quarters for artillery and cavalry.

Q. Are they still on the reservation ?-A. Yes, sir.
Q. Are they still being used ?-A. Yes; a good many of the houses

are being used as quarters for noncommissioned officers and men, the
barracks are used for storehouses.

Q. Could not some of those buildings have been used for purposesof solitary confinement?-A. I think t hey could; those barracks could
have been used for that purpose.
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Q. Now, you made a statement which is before the court that you
thought the call to arms was sounded too early during the firing to be
genuine:, then you were asked by counsel for the defense if you knew
Major Penrose had given an order for the sounding of this call to
arms you would ,Lange your opinion in that respect.-A. Providing
the order had gotten to the sergeant before he blew the call, before
he had the call blown.

Q: But if you knew the call was blown before the order was
received, would you still change your opinion ?-A. No' I would not.

Q. How long were you in Brownsville altogether, Major-about
how many days?-A. The first time?

Q. Altogether, both times, especially the first time?-A. The first
time I was there from the night of the 18th of August until the
morning of the 4th of SeptemWr; that would be about sixteen days,
nearly sixteen days.

Q. 4During those sixteen days did you ever see anyone on the streeLt
wearing soldiers' uniforms?-- A. I don't believe I ever saw more than
half a ozen people.

Q. What class of people--that is, men, women, or childien ?-A. It
seemed to me they were principally boys, and possibly Mexicans.

Q. What articles or uniform predominated, if you remember?-A.
I don't think any of them predoininated; they had one or two articles
of clothing that I saw. There were not any of them completely
dressed.

Q. In what condition of this uniform-that is to say, was it new or
otherwise ?-A. It wasn't new; it was old.

Q. What might be called unserviceable or not?-A. I should say so.
Q. Now, you made am answer to a question about the officer not

giving ou information as to examination of ammunition, and you
stated that this was negative; counsel asked if that was not negative;
you answered yes. Do you want to add to or amend that answer in
any way ?-A. It was negative, of course, in a measure, but it indi-
cates to me now that they should have, or it seems to me now it was
thkir duty, to tell me if ihey had made such an investigation.

The judge-advocate:
Before proceeding further with the examination of this witness I wish to make

a statement to the court, which, of course, Is not evidence: It Is merely a state-
ment of the prosecution, that in view of tho fact that this witness, as well as
have several others, has testified concerning the finding of shells, bullets, and
other articles of like nature In Brownsville, the court may be possibly mysti-
fied why these articles are not Introduced now as evidence before this court.
I wish to say to the court'that the prosecution has made two attempts to secure
these articles, such as bullets, shells, etc., but has been informed by the offlilals
at Washingtou that they tre now In the hands of the Senate committee, which
Is Investigating the so-called Brownsville affair, and are not, therefore, available
for evidence before this court.

QUESTIONS BY THE ASSISTANT JUDoG-ADVOCATM

Q. With reference, Major Blocksom, to the last question on page
1379 [6521 of the record, viz, "Are you sure they did not tell you that
they hadn't done this?" to which your answer was "No." Do you
desire to make any further statement on that point-this is merely to
correct an error in the record.-A. I think that is an error in the
record. At least, ai reading it over I know that to the best of my
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recollection they never said anything to me about the matter. My
answer should have been "Yes.'

Counsel for the accused:
Will you make It clear-the connection?

Q. I will read the previous question. The previous question was,
"Did you make a personal examination of this evidence and the con-
ditions there to find out whether they had made an honest effort to as-
certain whether this ammunition had been secured from their sup-
plies ?-A. No; I made no effort, because I was convinced they would

ave told me they made such an effort before this thing occurred."
Then followed the question which has been just changed by the wit-
ness. In the next to the last question, on p age 1386 [655] of the
record, with reference to one of the bullets that entered the Yturria
house--in fact, the bullet that went into the cistern on the farther side
of the house--the question is, "How nuch lower than the lintel was
the point where it entered the house proper 1" The answer is, "Pos .

sibly 2 or 3 inches; not quite so much, possibly." Is that as you wis
to leave itt-A. I understood the question to be just the opposite of
what it is.

Counsel for the accused:
That was the Intent.

A. That is, the hole in the wall was lower than the lintel. That
should have been the effect of my answer.

Q. For your answer to be proper, how would that question have
to read ?-A. The question is, How much lower was the lintel than
where the point it entered the house proper, and my answer would
be not lower at all. The lintel was 2 or 3 inches above the point
where the bullet entered the house.

Counsel for the accused:
In this connection I will state to the court that the Intent was to locate the

bullet hole with respect to the lintel. The stenographer must have gotten It
wrong.

A. If that is true, I want to correct that, too. When I originally
testified about that hole I think I said it was 2 or 3 inches lower than
the line of sight through the groove. That would make it still
lower-below the level of the lintel-because the line of sight from
the groove was slightly downward.

Q. On page 53 of the pamphlet, entitled "Discharge of Enlisted
Men of the Twenty-fifth Infantry, Brownsville Affray, appears tele-
gram marked "B'," ' which has been introduced in evidence and in
which the following sentence occurs-this telegram, by the way, is
the one sent by Major Blocksom, dated August 20, 1900, and ad-
dressed to The Military Secretary, United States Army: "Although
act probably preconcerted, do not think commanding officer could
have foreseen it." Will you state whether you meant by that this
particular act or he could have foretold there might have been
trouble?-A. I meant this particular act of the shooting, as I think
I reported the act to be.

Q. In the cross-examination, Major Blocksom, it was brought out
that you made some statements with reference to a report that you
heardabout, alleged to have been made by a corporal of 0 Company
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to the effect that he had seen some men across the street the night of
the 13th, or, rather, early in the morning of the 14th. I would like
to know what the basis was for that belief, whether it was from in-
formation received from Major Penrose at that time or have you
formed it since?

Counsel for the accused:
We object to any answer to It until the record has been referred to. We

didn't bring out anything, as I recall, where he talked to this man, and my
recollection is very clear. We did bring out the fact that a certain corporal
did report, or was sent out to exam ze the post, and he was of Company 0; but
I can't recall any such examination or evidence as has been quoted there.

Assistant judge-advocate:
If the counsel's objection Is only to the form of the question-

Counsel for the accused:
That Is all.
The assistant judge-advocate:
I will change It, and ask Major Blocksom what his basis was for any state-

ment that he made In here with reference to that corporal of Company 0,
whether It was reported to him by Major Penrose st the time or whether his
Impression was formed from reading affidavits In the various reports that have
been reported since then?

Counsel for the accused:
We object to that question. We can't recall a scintilla of evidence about

any corporal saying any such thing.

The assistant judge-advocate:
We will withdraw the question temporarily until I can look up the record

about It.
A. I think that question referred to this man-
Q. Wait, that has been objected to. How many cells are there

in the guardhouse, to the best of your recollection ?-A. I don't
recollect that perfectly, and I only know it now from Colonel Lov-
ering's report, a copy of it which is in that report.

Q. Did Major Penrose, while he was in Brownsville, ever claim to
you that persons other than soldiers might have committed the
shooting on the night of the 13th of August I-A. He did not.

Q. Did Major Penrose ever claim to you that the first roll call was
at all accurate -A. He did not.

Q.Did Major Penrose ever state to you that he had given any
instructions to the officers relative to their keeping in their posses-
sion the keys to the gun racks in which the rifles were placed on the
night of the 13th of August and the time the inspection was made V-
A. No.

Q Are you certain that the residue remaining in a Springfield
rifle barrel after a dozen or more shots had been tired from it could
not be readily detected in the night by the aid of an ordinary lan-
tern ?-A. I am not certain.

Q. How many staircases are there, Major, leading down from the
upper room or squad room in Fort Brown, and where are those
stairs located, to the best of your remembrance -- A. My recollec-
tion is that the main staircase is in the middle of the building
leading down to the front-that * to the parade ground. There
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are, I am sure one back stairs, and I think there are two leading out
from the porches. Of that I am not sure.

Q. So that it is easy to gain the second story of the building either
from the front or rear--A. Yes; thr' is my recollection of it.

Q. Now, with reference to the shoot..;g near the Leahy Hotel and
the Cowen house or cottage: Were there any evidences on other
nearby houses of bullets having been fired from the inner section of
Fourteenth street on the alley?-A. I was shown the marks of one or
two bullets either on the rear of the house at the back of the Leahy
Hotel, which was a part of it or else on the wall leading back to the
alley from that house, but I have an indistinct remembrance of
how it was located or whether they really'were shot holes.

Q. But with reference to any other house near that corner?-A.
Well, there were marks in the house of Ygnacio Garza, across the
alley from the Cowen house.

Q. And from what points must the bullets that made those marks
have been fired I-A. They were fired, as I stated a while ago-

Counsel !or the accused:
That question had been answered directly.

A. Yes, sir; I answered that.
Q. These points can be seen from windows of the Leahy Hotel, can

they -A. They can.
o . How many stories in the Cowen cottage or housel-A. Only

one.

Q. About how high is the ridge of the roof from the ground?-
A. I should say about 15 fcet. a

Q. And about how far from the nearest point of the roof ridge of
this cottage is it to the inner section of the northern line of Four-
teenth street and the Cowen alley f--A. You mean to the top of the
roofI

Q. To the top of the roof.--A. Well, I am only guessing at that;
I think that street is 50 feet wide. I should say it is 70 feet from the
north line of Fourteenth street.

Q. So that a rifle fired at that point the bullet would have to rise
only 15 feet in a vertical direction in going 70 feet in a horizontal
direction to clear the house ?-A. I should say that is very near it.

Q. So that the rifle would not have to be pointed upward at very
much of an angle to have the bullet go above the house-A. Only
15 on 70 feet, about.

Q. With reference to the bullet that you took out of the dining-
room door in the Yturria house, will you please state whether the hole
from which you extracted that bullet could have been caused in any
way other than by that bullet itself -- A. In my opinion it could not.
That bullet, I am certain, was fired into that door.

Q. And that bullet was what kind of a bullet--A. It was a
Springfield rifle bullet.

The assistant judge-advocate:
With reference to that other question, I de.Ire- to state that if It is necessary,

In the nienutlnie we will look It up in the record, and if it is necessary we will
recall Major Blocksom.

Counsel for the accused:
If It is a matter to be straightened up, that is all right.

I. Doe. 40, 60-1, pt 2-45
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RERS0-EXAMINATION.
ar 0

QUESTOZ9 3ir COUNSEL Y0B THE ACOUSEI).

Q. In -what way did Major Penrose give the impression to yom,
mind that he was suppressing matter connected with the investign-
tion t-A. Suppressing it?

Q. Yes; the question that he hid investigated the ammunition.-
A. I don't think he was suppressing it; I didn't so say.

Q. Don't you think Major Penrose told you fully and freely about
what he was doing to check this matter up ?-A. Ido. I didn't say
in my examination that he-was suppressing it.

(The reporter was requested to read the following question and
answer by counsel for the accused: 'IQ. Now, you made an answer
to a question about the officers not giving you information as to exam-
ination of ammunition, and you stated that this was negative. Coun-
sel asked if that wasn't negative;'you answered yes. Do you want to
add to or amend that answer in any way ?-A. It was negative, of
course, in a measure, but it indicates to me now that they should have,
or it seems to me now it was their duty to tell me if they had made
such an investigation.")

A. I simply meant to say that it was my belief they hadn't made it
on that account, because they didn't tell me.

Q. Are you prepared to say that Major Penrose didn't tell you that
he caused an examination to be made of his ammunition in those
numerous conversations you had; that he never mentioned that
fact?-A. I mean t5 say that he never told me that he made an ex.
amination of surplus ammunition, to which I think this question
referred, before that firing; that is what I mean.

Q. Oh, before the firing?-A. Before the firing; that is what I
referred to entirely in that answer. My reference was as to the fact
whether the officers had examined the men-their personal posses-
sions-to find surplus ammunition in their possession before the firing
be an. That is entirely what I meant.

th That is an entirely different matter.-A. I didn't refer to after
the shooting at all, and I think if you will go through the original
examination, or your own cross-examination, you will find the ques-
tions before that will indicate that.

Q. At least that is what you had in your mind ?--A. Yes. I didn't
mean to say that he never made any examinations afterwards.

Q. Then, in your examination 'before the General Staff, and to
which our question lay, you had in mind the same thing?-A. Ex-
actly the same thing; in my answers, which I made clear to the
General Staff, and in which I have tried to make clear before this
court, and which I did not succeed, if you will pardon me for express.ing myself. 0

. .major, you don't want to go on record as indicating about these
keys that it was the duty of the major in command of the post to in.
terfere with the internal economy of the company as to who should
carry the keys to the armracks I-A. I simply referred to it, to a
matter of the custom.

The judge-advocate:
It you remember, that was objected to and not asked.
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The court:
That question was withdrawn.

Counsel for the accused:
We are glad enough to have it stricken out.

Q. We will let the same question to the general internal economy
of the company remain; you don't look to a post commander to look
after all these details?-A. Certainly not.

Q. And you certainly don't wanV to go on record as intimating to
this court that a large number of that command with one-thirdi of
them on guard could establish a separate and distinct guardhouse
over in an old barracks and confine a large portion of them, every-
thing considered, there ?--A. I simply answered the question.

Q. You don't want to create that iimpression, that it was a prac-
ticable scheme at that time?-A. Tliat was simply a belief on my
part. I simply said that there were such buildings. I did not express
an opinion on it.

Counsel for the accused:
I would like to ask the Judge-advocate if lie has any plans to introduce show-

ing the barracks?

The judge-advocate:
I haven't any now.

QUESTIONS BY THE COURT.

Q. When you alluded to coercive measures in your report, did you
consider at all that in detection of criminals or conspirators one
method not infrequently used is to allow suspects to remain at liberty,
as offering more chance of detection through their mingling with oth-
ers, mutual conversations, etc.? In other words, did you have in mind
riot only the measures you thought should have been adopted, but
also this other one? And if so, please state reasons, as determined
by your investigation, why the method of coercive measures you
think should have been adopted was plainly the correct one in this
case.-A. Well, I can only judge what I thought, myself; I don't
know what the general practice would be. I think isolation in such
a case would be the best. I may have been possibly influenced in
this statement at the time by the fact that. I have always heard that
colored men are more secretive than other. in such criminal matters
as the one under question. I considered that the longer they were
without such coercive measures the more apt they would be to form
definite plans for concealment of the crime.

Q. As to the bullet holes to which you have testified: Did the
amount of material passed through by the bullets making such holes
indicate sufficient penetration for a service bullet of the Springfield
rifle?-A. That I can hardly answer, because I have never seen
tested the power of a Springfield rifle bullet. I only know from
what I have heard that it is a very powerful rifle.

Q. As to soldiers having on hand usually ammunition obtained
in various ways, do you know during how long a time the soldiers
of the battalion of the Twenty-fifth Infantry were enabled to accu-
mujate such ammunition of the Springfield service type; in other
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words, during what length of time prior to August 13 had they
been armed with Springfield rifles, and had they been to target
practice with these same rifles?-A. I heard, I think, while I was
there that they had had target practice with these rifles, although
some other witness will have to be asked on that point positive; I
don't know. Some other witness will have to testify positively on
that.

REDIRECT EXAMINATION.

QUESTIONS BY THE ASSISTANT JU)GE-ADVOCATE.

Tie assistant judge-advocate:
I would like to state that I have found what I was looking for here In the

record.

Q. .1 will read from the bottom of page 1338 [632], from the
cross-examination of this witness: "Did you learn nothing about
any inspections that he had made around the post during that
period ?-A. Yes; there were some inspections made which I had
forgotten about-at least, there were some reported, whether by
his order or not, I don't know, however. Q. Did you know at any
time, do you think ?-A. These lines of defense that were formed
were composed of different companies, and there were some reports
sent in about things that had been found out i one of them was-
Q. Well, I don't care for that unless it relates specifically to the
question.-A. As I remember it, some corporal of C Company re-

orted that he had seen a number of men out in the street opposite
Company barracks. Q. Some corporal of C Company reported

that lie had seen men where?-A. Out in behind the wall in the
street opposite D Company. Q. That is the one next the river?-A.
Yes, sir. Q. When was that reported to Major Penrose?-.A. As I
remember it, that report was made about half past 1." Now, Major
Blocksom, with reference to the report as to those men having been
seen out in the street opposite D Company barracks,- is your belief
with respect to that formed from actual reports made to you on the
ground by Major Penrose or by officers in his presence, or has it been
formed since by reading printed affidavits, etc., in the various reports
on this affray?-A. I don't know, but my recollection is that this
report was not made by any patrol. It was simply made by the
men out somewhere on the line of defense, but whether I got it from
the affidavits or from conversations made to me at the time I don't
remember. I know I have read it somewhere in the reports.

Q. You remember having read of this?-A. Yes.
Q. Well, do you remember of anyone having told you of this while

you were down there ?-A. I do not; but I do not intend to deny that
they did not tell me of it. I do not recollect it, whether it was from
one of the other sources-& ---

Counsel for the accused:
The witness covered that In the subsequent answer on the same subject.

* Q. So you do recollect having read about it, but you are not sure
whether anyone told you about it when you wver down there or
not?-i. Yes: I recollect having read about it, but I dont recollect
whether anybody told me.

(Excused.)
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The court then took a recess until 3.55 p. m., at which hour the
members of the court, the judge-advocates, the accused, his counsel'
and the reporter resumed their seats.

Jos6 P. Brown, corporal, Company B, Twenty-sixth U. S. Infan-
try, was then duly sworn by the judge-advocate as interpreter.

JosE' MARTINEZ, a witness for the prosecution, being duly sworn
through the interpreter, testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE' JUVOE-ADVOOATE.

The judge-advocate:
I will state to the court that this witness has a slight-I don't know how cor-

rect-knowledge of English. I have been conversing with him myself In Eng-
lish, and I asked him if he needed an Inte'preter before the court and he stated
if the court would allow it he would certainly like to have his answers Inter-
preted, that his knowledge of English is far from perfect, and that he gets
confused.

Counsel for the accused:

We would like to ask if this is JosO Martinez?

The judge-advocate:
Yes, sir.

Counsel for the accused:
And we would like to ask If he hasn't been examined by the Citizens'

Committee and the grand Jury and before the Purdy-Blocksom investigating
committee?

Judge-advocate:
He has, I think.

Counsel:
And If It Isn't a fact that he waived all that In those examinationa?
Judge-advocate:

I know It Is a fact in the Purdy Investigation. and I think it Is a fact In the
other cases; I am not certain. It reads here "Interpreter dispensed with."

Counsel for the accused:
With a full knowledge of the degrees of arriving at the truth through an

/ Interpreter In any examiation we will have to object to the use of an Inter-
preter, unless the court insists upon It. le has been examined Judicially twice
and by the Citizens' Committee, and distinctly waived It in each case, and if
he can talk it %%ell enough for them and for the grand Jury and for Mr. Purdy,
we think we have the same rights to know and to test his veracity now and
In the same way as then. We think it but fair that we be placed In the same
position that they were.

The judge-advocate:
I had no purpose whatever In Introducing the Interpreter, except simply In

reading over the testimony lie has given here before I find in a number of places
that it was not quite Intelligible to me. nnd knowing from experience Il, this
trial that some Mexican witnesses do flounder In their testimony I thought 31
fMlr to the court and the defense, as well as to the prosecution, to let him have
as much latitude as we could.
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A member of the court:
Mr. President, I would like to move that the Interpreter be not required to

translate, except when the case might arise; that the examination be conducted
in English, except those parts that are not understood.

The accused, his counsel, the judge-advocate, the reporter, the in-
terrter, and the witness then withdrew and the court was closed,
und, on being opened, the presiding officer announced, in their pres-
ence, as follows:

I am Instructed by the court to announce that the objectlop to the employ-
went of an Interpreter is not sustained.

Q. What is your name, your residence, and your occupation --A.
Jos6 Martinez; Brownsville, Tex.- druggist.

Q. Where were you living on August 13, 1906 1-A. In Browns-
ville, Tex.

Q. I asked where he was living on August 13, 1906; I think you,
said on the night of August 13, 1906.--A. He said he was living in
his house; that it is not indicated on the map. The alleys in
Brownsville have no names.

Q. But you were living in Brownsville on August 13, 19061-A.
Yes, sir.

Q. Where were you on the night of August 13 ?-A. In his house.
Q. Will you point out on the map the location of your house, if you

can?
(Witness goes to map.)
(Judge-advocate: Witness here indicates the house at the corner

of the Cowen alley and Fifteenth street, directly behind B Company's
barracks.)

Q. Did anything unusual occur on this night; if so, what--A.
Yes; there were some shots in the town.

The judge-advocate:
Just at this point-or, rather, I should have stated this before-I wish to

state this Is the witness, Josd Martinez, about whom I spoke to the court In
the early days of the trial as being In Mexico, and that I was unable to bring
him before the court. Since that time he has returned and Is residing In
Brownsville, and It Is for this reason that he Is Introduced at this time, al-
though the Judge-advocate stated he woutd not Introduce him, and it was be-
cause before this time I could not serve a subpona on him.

Q..Now, you said there were some shots fired in the town -- A.
Yes, sir.

Q. In what direction were these shots from-that the sound of
these shots come from 1-A. Some come from the direction of the
corner of his house in town.

Q. Which corner ?-A. The corner to the alley.
Q. What were you doing at that time -- A. He was reading in his

room.
Q. Had you gone to bed when you heard these shots?--A. He had

not; he was sitting in front of the open door with a light.
Q. What were you doing?-A. Reading.
Q. Now, tell us a little more particularly from what direction

these shots came-the first shots came.-A. He said the direction-
he can't say-but the first shots were in front of his door-about 30
or 40 feet distance from the front of his door.

Q. Were they fired in the street?--A. He can't say exactly, but it
sounded like they were inside the quarters.
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Q. By the quarters do you mean the building itself or inside the
reservation line ?-A. Inside of the wall.

Q. How many shots did you heai fired at first ?-A: He 6an't say,
but from 4 to 6 at one time.

Q. Did you hear any words spoken about this time?-A. At the
time of the firing-no, sir.

Q. Did you hear any words spoken afterwards?-A. About ten or
fifteen seconds afterwards he heard a voice from some -person.

Q. What did this voice say -- A. In general, they were saying
something like this: "Hurry up; jump"

Q. Were these words spoken in English, as you have spoken
them -A. Yes, sir; they were in English.

Q. Well, did you see anybody that did jump?-A. He heard the
sound but he couldn't see precisely. .

Q. Where did this come from--A. All came from the direction of
the walk

Q. Did the light from your room shine brightly or not?.-A. Yes,
sir it was a very strong light.4 Was it in such a position to shine out on the road or not--A.
Yes, sir.

Q. Which way did the door of your house face-that is, upon the
alley or upon Fifteenth street?-A. Fifteenth street.

Q Now you said, I believe, that you didn't see these men. Do
you mean by that you didn't see their faces, or did you see their forms
at all?-A. He didn't see the faces, but saw the figures like they were
running.

Q. About how many of these figures did you see --A. He thinks
he saw from 15 to 20, more or less.

Q. Where did these men appear to be running toward-that is, iu
what direction were they running I-A. lie supposes that some ran
to Elizabeth street and some to the alley; he is sure that some ran
toward the alley.

Q. Now, when you saw these figures jumping to the wall, how far
away were they ?-A. You mean one from the others

Q. How far away from you were they ?-A. About 85 feet, more or
less. That is the distance from the door of his house to the wall.

Q. Now, how many shots had been fired before these men
jumped 1-A. About 4 or 5.

Q. Now, the time you saw these men-rather immediately after you
saw these men, some running toward the alley and some running
toward Elizabeth street-what did you do I-A. He put the fight out
and laid on the floor and closed the door.

Q. Did you hear any voices as these men jumped I-A. He heard
some, but he couldn't tell what it was.

Q. Could he tell whether they were speaking Spanish or Eng-
lish I-A. No, sir; he couldn't say.

Q. Did you hear any shooting after you lay down I-A. Yes, sir.
Q. In what direction?-A. IN the direction of the alley, toward the

center of town.
Q. But just before that had you heard any others?-A. He heard

some in the alley near his house" shooting where he supposed toward
town.

Q. Did you look out?-A. Yes, sir; he was by the rear window.
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Q. What did you see--A. He saw some men firing with rifles-
carbines.

Q. Could you tell what kind of men these were?-A. Yes, sir; he
could tell they were negroes.

Q. How far is the window from which you looked from the center
of the alley?

A member:
I don't believe be translated that correctly.
Q. (Question repeated by interpreter.)
A. About 15 feet, more or less.
Q. How were these men dressedI--A. Clearly of color; dressed

clearly.
A member:

He said 'vestldas claros."
Q. Tell what you mean by being dressed clearly.-A. It was a

dress that he could see in the darkness.
Q. Can you describe it?-A. No, sir; I couldn't describe it.
Q. You say these men were firing--in what position were they hold-

ing their guns, if you rememberl=--A. Do you want me to give the
position 1

Q. Yes.-A. They were holding their guns in that way.
(Judge-Advocate: Holding the right and a little to the right of

the center of the body, the forearm nearly horizontal, the left arm
extended; witness as-suming a position slightly oblique.)

Q. Now, you have stated that after these men passed your house
you heard what you thought was shooting in the alley in the direction
of town; how far away (lid this next shooting appear to be, from the
sound ?-A. It is impossible for me to say.

Q. After this firing had passed your house, did you leave your
house until the following morning--A. Nb, sir; I stayed there to
sleep.

Q. About what time did you go to sleep I-A. I went to sleep about
a quarter after 12 or half past 12, more or less; I can't tell.

Q. If you haven't already done so, tell as nearly as you can the time
you heard these first shots that you spoke of.-A. I -think it was very
little after 12 o'clock. I think it was about five or eight minutes to
12, because I looked at my watch about ten minutes before 12.

Q. Have you ever given any testimony about events of this night
to anyone?--A. I have talked about that more or less, but I haven't
given testimony. -

Q. I do not mean conversations with friends on the street, or any-
thing of the kind, but official testimony I-A. I gave it to the Citizens'
Committee and to that Mr. Purdy that was in Brownsville.

Q. When did you testily before the Citizens' Committee--A. I
think it was the 14th or 15th; I know not the date exactly.

Q. Either the first or second day after the eventsf-A. Yes, sir.
Q. Did you hear any bugle call sounded ?-A. Yes, sir;. I heard.
Q. Well, was this before the first shots or after-=A. Very little

after.
Q. Can you tell about how long Afterwards--A. Three or four

minutes; I could not tell precisely.
Q. Did you hear more than one call?-A. I heard different calls.

More calls about four or five minutes afterwards.
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Q. During the night of August 18 had you heard a sound of any
shots from the direction of the town before you heard these shots in
front ofyour house?-A. No, sir.

Q. Did you see these men after they had passed down the alley and
out of your sight ugain that evening?-A. sio, sr; I didn't see them.

Q.. If you have not alreauy done so, tell us how far it is from the
garrison wall to your front door.-A. It must be about 80 feet.

.Q. Did you hear any shots after the bugle balls--A. Yes, sir; I
heard them.

Q. About how many shots did you hear?-A. All of the timeV
Q. After the bugle calls.--A. I heard many; I couldn't tell ex-

actly.
Q. Now when these mei were passingby your house in the alley,

going in the direction bf town, in what formation were they?--
They were not very straight. There were but 4 or 5 in that position.

Q. Did they seem to be under the leadership of anyone?-A. No,
sir not at all.

d. Were these men all dressed alike--A. All were dressed clearly,
but T couldn't tell if they were the same.

Q. By clearly do you mean light-colored clothes?-A. Claro; I
want to say the color of this mister here, or a light color (indicating
service uniform).

Q. Do you know whether or not there was a signal (sentinel] who
walked behind the barracks usually at Fort Brown at night?-A. No,
sir; I do not know of any orders; I do not know anything about that
I do not know anything'about wiat was going on inside the quarters

Q. Had you heard anything else-any other sounds-from the
direction of the barracks just previous to this first sliboting--A. No,
sir.

Counsel for the accused:
He didn't translate all that.

Q. (Question repeated by interpreter.)
A. By other sounds do you want to say the sound of people?
Q. Any kind of sounds.-A. I heard a sound like a wagon behind

going slowly.
Q. On which side of the garrison wall ?-A. Upon the inside.
Q. How long before the first shots did you hear the sounds of this

wagon I--A. Immediately after the first shots were finished.
Q. Please go to the map and point, if you can, where, from the

sound of this wagon, it must have been immediately after the first
shots.-A. (Witness goes to map.) That is the wall, I think; I heard
it about 40 feet, more or less, from the wall.

Q. About in the center of B Company barracks--A. Between the
barracks and the wall.

Q. But with relation to the two ends of B Company barracks; that
is, the barracks immediately in front of your house. Was it toward.
the east end or the west end or near the center ?-A. Which one is B
Company?

Q Company B is the company barracks iiA front of your house..-
A. I can feel sure that it was in front of my house.

Q The sound was almost in front of your house?-A. Yes, sir;
nearly in front of his house.



704 APFBhY AT BROWNSVILLE, TEXA. [Ka.4,1907.

Q. Could you tell from the sound in what direction that wagon then
moved ?-A. It came from the direction of Poncho Turrias until it
stopped inside the quarters in front of my house-from southeast

Q. Indicate on the map.-A. (Witness indicates on the map.) In
that direction it was coming.

(Judge-advocate: Following a line between the barracks and the
garrison wall coming from C Company toward B Company; coming
from east to west.)

Q. Where was the sound of this wagon when you first heard it?-
A. It was at the point I have just indicated; it was going, and I
could not tell where it started.

Q. You don't know, then in what direction it went after passing
your house ?-A. No, sir; I Aid not hear it then.

Q. But you know it passed after the first shooting?-A. Yes, sir; It
stopped at the first shots.

Q. After the shooting, then did you hear this wagon after the
first shots ?-A. No, sir.

Q. And you didn't hear it go any farther I-A. No, sir.

CROSS-EXAXINATION.

QUESTIONS BY COUNSEL FOR TUB AOCUS.

Q. How old are you, Mr. Martinez ?-A. Thirty years.
Q. Are you an American citizen ?-A. No, sir.
Q. Where have you lived this thirty years?-A. Twenty years in

Mexico and ten years in the United States.
Q. The last ten years in the United States I-A. Yes, sir.
q. Have you gone to school in the United States 1-A. No, sir.
q. In your position down there do you transact business with both

Americans and Spanish-or Mexicans --A. In Spanish and very
little English.
Q. Isnt it a fact that you gave your testimony before the Citizens'

Committee in English ?-A. Yes, sir; it was true that I testified, but
I answered "Yes-" or " No" to those parts because I couldn't under-
stand English.

Q. Did you tell the committee that you couldn't understand it-
A. To both committee.

Q. What is the other committee he refers tot-A. The Citizens'
Committee and Mr. Purdy.

Q. Didn't you testify before the grand jury--A. Where was the
grand juryI

Q. In Brownsville.-A. Yes, sir; in the court.
Q. Did you testify in English or Spanish there?-A. In English

and the same way Idid to the rest.
Q. And in the same way before Mr. Purdy ?-A. Yes, sir.
Q. Did you understand the questions that Mr. Purdy asked you -

A. I understood it because they repeated it to me several times.
Q. You didn't answer all these by "Yes" or No," did you ?-A.

The majority I answered " Yes " or No," and the other not.
Q. Isn't it a fact that you answered a good many questions before

the Citizens' Committee in some other way than Yes t or "No -"
A. Yes, sir, I could give the definition in English helped.
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Q.Were not a great many of your answers before the Citizens'
Committee given otherwise than in the monosyllables "Yes" and
"No ?"-A. -Yes, sir; there were several.

The judge-advocate:
I don't think that the answer was translated properly, or recorded properly,

when le used the word "nJudado."

A Yes sir; he said "ajudado "--helped.
Q: And a great many of your answers before the court, the civil

court, were given in English in answer to questions propounded in
English, were they notl-A. Yes, sir; there was several-the Eng.
lish like I could speak.

Counsel for the accused:
We ask the privilege, may It please the court, of cross-examining this man In

English.

The presiding officer (to judge-advocate):
Referring to your statement. Mr. Judge-Adrocnte, the court would like to

know what you expected to prove by this witness to which you referred In
your statement about the Cowen alley?

The judge-advocate:
I think I can answer that without prejudicing the case In any way. I

expected to be able to prove by these two witnesses-by one, a little more
fully, about the condition of the house after the firing-

The presiding officer:
The witness will please step outside.

The judge-advocate:
And by the other what this witness saw at the moment the house was being

fired into. One, I think, went to the window and looked out at the very
moment, and, as long as this point has already been touched upon in the
testimony, the other witness, the one to which I first referred, was the witness
who picked out a bullet testified to by Major Blocksom.

The accused, his counsel, the reporter and the judge-advocate then
withdrew and the court was closed, and, on being reopened, the pre-
siding officer announced, in their presence, as follows:

I am Instructed by the tourt to announce that the court grants the request
of the defense, but the interpreter will remain In court to be used when con.
sidered necessary by the court.

The court then, at 5 o'clock p. m. March 4, adjourned to meet at
10 o'clock a. m. March 5, 1907.

CHASE. E. HAY, Jr.,
Captain, Acting Judge-Advocate, Judge-Advocate.
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HEADQUARTERS DEPARTMENT or TEXAS,
San Antonio, Tex., March 5, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
Corpl. Jos6 P. Brown) Company B Twenty-sixth Infantry, was

reminded that he was still under oatii as interpreter, and he then
cautioned the witness, Jose MARTINEZ, that he was also still under
oath.

CROSS-EXAMINATION CONTINUED.

The judge-advocate then informed the witness as follows:
By direction of the court, questions and answers thereto will be in English as far aspoesible.

Q. How many room in your house--A. Three rooms.
Q. Where do these rooms face-in what direction? In what posi-

on are these rooms with respect to Fifteenth street? Are.your
rooms on Fifteenth street or not ?-A. Yes, sir. ,

Q. How many of these rooms are on Fifteenth street--A. Two.
Q. How many doors enter these rooms from Fifteenth street?-A.

One door in front.
Q. In which room is this door --A. North room.
Q. By north room do you mean the room toward the telegraph

office or on the other side ?-A. On the other side.
Q. How far is your house from the street---A. About 5 feet.
Q. Have you a porch on your house toward Fifteenth street-

A. I don't know what porch means.
Q. Portico-gallery.-A. Yes.
Q. How wide is this gallery or porch -A. About 3 feet.
Q. And from the porch to the sidewalk is how many feet?-A.

About 5 feet in some places and another place is 3 feet.
Q. Is there a fence in front of your house I-A. Yes, sir.
Q. What kind of a fence is it?-A. Wood fence.
Q. Is it a solid fence or picket fence--A. I don't know what a

picket means.
Q. Are the boards close up together--A. No, sir.
Q. Which room do you use for a bedroom -A. The back room.
Q. The one toward Elizabeth street?--A. No, sir.
i. Which one; the one toward Fourteenth street ?--A. No, sir; it

is te back room toward the Cowen house.
Q. Is that against the alley or on the other side of the house?-

A.Is only one room back there.
Q. Will you go to the map and show us? That's your house, is

it not (pointing to No. 9)t-=A. Yes, sir.
Q. Which is your bedroom? Where is it; what corner?-A.

This corner (pointing to northeast corner).
1 707
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Q. And is there a partition running through the.center of the house
from the, alley toward the telegraph office ?--A. Yes, sir.

Q. How wide is your house I-A. About 16 feet.
Q.The entire width is 15 feet from there to therel-A. Yes, sir;

more or less.
Q.It is indicated there almost as wide as the alley. Isn't the alley

36 feet wide at your house?-A. I think more or less; I don't know.
Q. Were you not told, on your original examination before the Citi.

zens' Committee that the alley was 36 feet wide ?-A. No, sir; I said
30 feet, more or less.

Q. IT this colored stuff there-that brown stuff-is that garden,
or what is it?-A. A little garden; yes, sir.

Q. Now that you have looked at it on the plat, does it show fairly
how much yard and how much house?-A. Yes, sir.

*Q. The proper proportions are there of house and yard ?-A. Yes,
sir.

Q. Then isn't it more than 5 feet from there to the front gate I-A.
I don't think it is more; I can't tell.

Q. Show us whereabouts the front door of your house is.-A. Right
here; a little this way.

Q. Near the center-a little east of the center, ehl-A. Yes.
Q. How large is the room in the southeast corner?-A. In here?
Q. Yes.-A. It is about 15 feet, or 5 yards.
Q. Fifteen feet on each side?-A. From here-this way.
Q. How deep is that room the other way?-A. This way? About

9 feet.
Q. And then this bedroom, which is back of that, is only 6 feet

wide?-A. About 6 feet wide.
Q. What do you use the rest of the house for?-A. We use this

for a reading place. This room-another fellow was with me-I
used this room and the other is a bathroom.

Q. Who was this other fellow?-A. Fellow by the name of
Shannon.

Q. Where is he-A. Brownsville.
Q. Was he there that night ?-A. No, sir.

Q Were you alone in the, house I-A. Yes, sir.
Q. Where were you sitting reading?-A. Right in front of this

door here.
Q. Were you on the porch or in the room ?-A. I was in the room-

inside-the door.
Q. How far inside the door?-A. About 3 feet.
Q. Where was your lamp ?-A. My lamp was back of me.
Q. And was on what1-A. On a table.
Q. What kind of a lamp was it?-A. It is a kind of a lamp with a

round light.
Q. How long had you been reading there ?-A. About half an hour.
Q. What had you been doing before that?-A. I came from the

drug store. Was in the street some time; closed the drug store about
10 o'clock.

Q. Were you in the street front 10 o'clock to 11, or to the time you
went home?-A. Yes; about from 10 to 11; yes, sir.

Q. Did younote the time when you went home?-A. No, sir.
Q. You don't know what time you did go home?-A. I don't

know what time I got home.
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Q. Do you know what you did between 10 and 11 o'clock or from
the time you closed your store until you went home--A. I aid noth-
ing; just went around the streets.

Q. Just walked around the streets?-A. Yes sir.
Q. Do you remember having seen anybody anywhere on the

streets?-. No, sir.
Q. You saw nobody at any place--A. I saw some people, but I

don't know who was they.
Q. How many did you see; were they together ?-A. Not more

than 10.
Q. Were they together--A. Not more than 10; no, sir.
Q. Were these 10 at the same place?-A. No, sir; in different

places--different streets.
Q. Can you tell us aiy particular place you went to--A. No, sir;

went nowhere; just went around the streets.
Q. Walked aimlessly about the streets?-A. Walked what?
Q. Walked about the streets without purpose of any kindt--A.

No sir; no purpose at all.
4. What were you reading when this firing commenced--A. I

don't know what you mean.
Q. You said you were reading when the shooting began.-A. Yes,

sir.
Q. What were you readingf--A. I don't understand what you

mean.
Q. Were you retrding a newspaper or what were you reading?-

A. Reading a newspaper.
Q. What papert- A. A Mexican paper from Laredo Tex.
Q. The first shots were from four to six shots--A. Yes, sir.
Q. Where were those shots?--A. Right infrontof my door; I think

was inside of the wall.
Q. When did you become certain they were inside the waUll-A.

What do you mean?
Q. When did you become certain they were inside the wall, these

shotst--A. I don't understand.
(Question translated through interpreter and answered as follows

through interpreter:)
A. I never was sure it was inside the wall; I said I think itwas

inside the wall.
Q. You never were sure this shooting was inside the wall ?-A. No,

sir; I say I think, I was more sure it was inside the wall than outside
the wall.

Q. Did you see any flashes from the gun or guns--A. Light you
mean?

(Question was then translated.)
A. Yes, sir.
Q. When?-A. When they shoot.
Q. The first four shotst-. Yes, sir.
Q. Where were they--A. Right in front of my door.

In the alley?-A. I can't tell, sir, whether in the alley or on this
side; I think on this side.

Q. But you can't teU--A. I can't tell sure; no, sir.
Q. Did you hear the working of the rifle when these shots were

fired; these first four--A. No, sir; I didn't hear anything.
S. Doe. 402, 60-1, pt 2---48
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Q. You did not hear the rifle; only heard the shots ?-A. The shots;y e s .s ir .
-YeAnd yet you saw the flashes from the rifles I-A. Yes, sir.

Q. That was the first four shots?-A. Yes, sir.
Q. And those were directly in front of your house?-A. Yes, sir;

right in front of my house.
Q. Did you see any men when these flashes were made -- A. No,

sir; I can't see any thing.
Q. Except the flashes'?-A. Except the flashes.
Q. Why notl-A. Because I was reading at this time and I saw

this way (witness moved hand across his face from left to right and
indicated he was looking dowi at his book). I never see in front
when I heard the shots. I was looking down like this. I was reading
this book when the shots were on my left.

Q. When you (lid that shooting was on your left?-A. Yes, sir.
Q. How far to your left was this shooting?-A. I don't know, sir.
Q. (Translated.) How far away from you was this shooting?-

A.l can't tell the distance.
Q. How far to your left, as you indicated, were these shots--A. I

can not say.
Q. And yet you say that you saw the flashes from those first

shots?--A. Yes, sir.
Q. How far were you sitting from your light at this time ?--A.

From my light? About 3 feet.
Q. What did you do immediately after hearing these four or five

shots that you say you saw?-A. I tried to go out and see what was
the trouble, and I heard those men jumping and hollering there, and
I blow the light out right away and close the door.Q. .You tried to get out -- A. Yes, sir.

sQ. Did you go out?-A. No sir; I put my head outside the door.
It lasted less than a minute, I think.

Q. How long did it take you to blow out the light?--A. I just blow
theight and the light went out; that's all.

. lew it out immediately V-A. Yes, sir.
(ame question translated.)
A. When I returned from the door; yes.
Q. What did you do then when you put out the light--A. I laid

down on the floor.
Q. How lona did you lie on the floor--A. In that room, I think

about two or tree minutes.
Q. You laid on the floor for two or three minutes ?-A. Yes.
Q. Were you scared ?-A. Yes, sir.
Q. Very badly scared ?--A. Yes, sir.
Q. Why?--A. Because I heard shots.
Q. Did you think you were being shot at-A. No.
Q. Did you not tell the Citizens' Committee that you thought you

were being shot att-A. No, sir.
Q. Did you not tell Mr. Purdy that you thought you were being

fired att--A. I want to tell you something in Spanish; I can not say
it i Engish; if you will let this gentleman explain it.

Q. (Tanslated.) Did you tell the Citizens' Committee that you
thought you were being shot at?--A. No, sir; I was afraid that a
loose bullet will come into my house and hit.
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Q. (Translate the question to him again, please.) Did you not tell
the Citizens' Committee that you thought you were being fired ut?-A.
1, directly, no, sir.

Q. (Translated.) Did you tell Mr. Purdy that you thought that
they -;ere shooting at yu-A. No,sir.

. Did you say to Mr. Purdy as follows: "Q. What was it fright-
ened you; did you think they were going to shoot you?-A. Yes, sir;
I thought they were going to shoot into my house." Did you so
testify -before Mr. Purdy? (Translated to witness, who answered in
English as follows:)-A. I don't know-I don't think-some words
I always ask for an interpreter myself; I can't speak good English.
I don't know what the woids mean. If I said-I don't know what the
words mean.

Q. (Translated.) When you testified before Mr. Purdy did you
afterwards read this and sign the evidence?-A. I signed the paper;
yes.y. (Translated.) And you swore to it before Louis Kowalski-

A.Yes, sir.
Q. (Translated.) And you swore before Louis Kbwalski that

these .tatements you had made were true?-A. Yes, sir.
Q. (Translated.) You had opportunity to read over what you

signed and swore to t--A. Yes, sir.
Q. You can read English?-A. No, sir; not very well.
Q. You can read itt-A. No, sir; I can't.
Q. You swear that you can not read English at all?-A. I can

swear yes, Sir.
Q. o you in filling prescriptions have them presented in English

at all?-A. Yes, sit.

Q. So you could read enough English to fill all prescriptions in the
drug store? You can read simple English, can you not?-A. Yes;
this English we use in the prescription business. I never studied
English at all in my life.

Q. But you understand English?-A. Little English; yes, sir.
Q. Will you state now that you did not tell Mr. Purdy and after-

wards swear to the statement that you thought they were going to
shoot into your houset--A. I mean I thought some bullets were going
to come into my house, and that's why I laid down on the floor. I
don't know whether they tried to do nothing in town.

Q. (Translated.) How long did you lay down on this floort--A. I
stayed about fifteen or twenty minutes.

. (Translated.) Were you all this fifteen or twenty minutes lying
on the floor?-A. I was three minutes first, and then I com6 back to
my room and lay dov on the floor there and stayed about-I can't
tell. I think it was fifteen to twenty-five minutes, more or less.

Q. You laid down on the floor in the front room about three
ninutes--A. Maybe less; yes, sir.

Q. Then you went into your bedroom and laid down on the floor
there about fifteen or twenty minutes?--A. Yes, sir.

Q. Show the court how you got into your back room from your
front room.-A. I walked from my front room to my back room.

Q. Did you go immediately to your back room as soon as you got
up f-A. Yes, s ir; right away.

Q. And were you lying on your face or on your back on the floort--
A. On my back.
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Q. Wereyou lying on your face or on your back in the front room?-
A. On my face.

Q. And what did you do when you got up off of the floor in your
bedroom?-A. I went to my bed and sleep.

Q. Did you go back into your front room at all ?-A. No, sir; notthat, night.Q. How many men did you see shooting when these first three or

four shots were fired I How many guns were firing these? You said
you saw flashes..-.A. I just saw flashes, but I did not see them at all.

Q. Was there more than one gun?-A. Yes; there was more than
one gun.

Q. You saw more than one gun shooting these first four or five
shots?-A. Yes, sir.

Q. How many?-A. Four or five, I would say.
Q. Were there four or five guns that shot these first four or five

shois?-A. (Transla'Led.) I did not see the guns; but I heard the
shots, and with the back of my eye I saw the flash of the guns.

Q. Then, you don't know whe'!ier there was more than one gun or
not that fired these first four or five shots? (Translate that and let
him answer in English.)-A. I don't know- I tIhink it was four or five,
because they were insananeous; about tie same time.

Q. But you did not see the guns?--A. No, sir.
Q. And you did not see these men, these four or five that fired

these shots?--A. No, sir.
Q. And you don't know whether they were inside or outside of the

garrison wall ?--A. I don't know, sir; but I think it was inside.
Q. How long after that was it that you saw these n, en jump the

w9 -A. About-it was right away, less than one minute, when they
jumped. 

a

Q. What were you doing when they jumped the wall ?-A. I just
had my head out the door.

Q. You are certain that you actually saw them jump the wall?--
A. Yes; I heard when they jumped.

(Translate that quest ion and let him answer in English.)
A. Yes; I am sure they jumped the wall.
Q. (Transaed.) Did you not tell the Citivons' Committee that you

did not see hese men jump the wall?-A. d not remember if I
said so.

Q. (Translated.) Did you not tell the committee as follows: "Q.
What kind of shots, pistol or rifle?-A. Gun shots. Q. Where were
they?--A. Inside, the quarters. I heard tlhe nise like somebody,
big crowd, jumped the wall. Q. About. how wian,?-A. I could not
see him; I heard." Did you so testify before 'the Citizens' Com-
mittee-A. I believe so.

Q. (Translated.) Then, at that time you were certain you did see
these men jump the wall, or heard them, simply?-A. I heard them
and I saw the bulk.

Q. How many did you see jump the wall?--A. I can't say how
many.

Q. (Same question translated.)-A. I can not say.
Q. Did you not state yesterday that you saw 15 or 20?-A. Well,

I say 15 or 20; yes
Q. Well, did you see 16 or 20?-A. I think about 15 or 20, more or

less.
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Q. Did you not state to Mr. Purdy that you saw 251--A. Maybe
25 or 30; 1did hot count it at the time.

Q. You only saw them while you were closing the door, did you
not.?-A. Yes; I only saw them when I closed the door.

Q. You wore in considerable of a hurry when you were closing that
door, were you not?--A. Yes, sir.

Q. You were not stopping to count people at that time, were you --
A. No, sir.

Q. How long after they jumped the wall was it before they fired
there by your house?-A. About two or three minutes.

Q. It was two or three minutes after they jumped the wall before
you heard any shots at your house?-A. Yes, sir: maybe less than
that. It is too long for me to remember.

Q. (Translated.) Wore any shots fired by anyone directly in front
of your house on Fifteenth street?-A. No, sir; there was one shot
in the room. I found it about two months ago.

Q. You did not find any shots in your room until about two
months ago?-A. Yes, sir; about two months ago.

Q. You are certain that no one fired in the Filteenth street directly
in front of your house?-A. No, sir; when I was reading nobody do
it; I don't know about after.

Q. Then you mean to say that you don't know whether there was
firing in Filteentlh street immediately after these men jumped the
wall and ,iirectly in front of your house? (Translated.)-:-A. By my
house; no, sir.

Q. (Translated.) In front of your house on 1ifteenth street--A. I
did not see anything.

Q. (Translated.) Did you hear any shots at that point?-A. I heard
some shots, but I don't know where they was.

Q. How many did you hear--A. I lierd, I don't know how many.
Q. Might they have been fired by parties standing directly in front

of your house ?-:-A. I think from the corner of the alley.
(Same question translated.)
A. No; I heard shots, but I don't know where.
Q. (Translated.) Did you hear shots after the first four or five

before you heard shots ii the alley?-A. Yes, sir; I heard.
Q. How many did you hear during that tiine?-A. I don't know,

sir.
Q. (Translated.) What is your recollection now about it-the num-

ber of shots you heard fired between the time these first four or six
shots were fired and the time you heard men shooting at the side of
your house in the alley?--A. Ican tell you, from 15 to 20.

Q. But you don't know where those shots were fred--A. No, sir.
Q. How many were fired in the alley alongside of your house ?-A.

I think it was about 10.
Q. (Translated.) You think there were about 10 fired in the alley

alongside of your housot-A. I do not know.
Q. (Translated.) How long did these men who were shooting

remain in the alley by the side of your house at that particular
point--A. They were walking, inside of town.

Q. Wa].ing in the direction of Brownsvile?-A. Yes, sir.. (Translated.) How long were they there at that point, along-
side of your house in the alley?-A. They were walking all the
time.
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* Q.. (Translated.) And you don't know whether any shots were
fired at that point or not, alongside of your house ii the alleyl--A.
In the street?

question repeated.) A. I don't understand the word; inw hic4h pIacel
Q. Ask him to go to the map, please. Point out his house and thealleyInterpreter points out to witness on map.)

Q. Ask him to put his pointer in the alley alongside of his house.
Ask him il he heard any shots fired at that point or between that
point and Fifteenth street?-A. Yes, sir; I heard.

Q. Ask him how many he heard at that point.-A. I can not tell
precisely how many there were.

Q. Ask him about how many he thinks there were. What's his
recollection--A. I should say about 15 or 30.

Q. (Translated.) Did you see any flashes of the gun or rifles at
that point?-A. No sir.

Q. (Translated.) Do you know how many guns there were that
were firing these 15 or 30 shots at this pointf?--A. No, sir.

Q. Did you see an rifles at this point at all?--A. No, sir.
Q. (Translated.) Did you see any rifles in the hands of the men in

the alley between Fifteenth street and that point (interpreter indi-
cated points on map) while passing from Fifteenth street up to the
point where they were firing -- A. No, sir

Q. (Question translated to witness again.)-A. No, sir; I did not
see an e or n only heard the shots.

Q. (Translated.) hen you saw neither men nor the rifles in their
hands while in the alleyi--A. I saw what I said before, but not
before reaching to that point.

*. (Translated.) Did you see any men with guns in their hands
lethey were in the alley --A. In the alley; yes, sir, I saw.
Q. (Translated.) Whereabouts in the alley were they when you

saw them ?--A. Can I show on the map I
Q. Yes.-A. It was right here. I was inside this window and the

men was about here (indicating a point near the back lot and that
his window was in the back p.trt of the house; that is, the part toward
the Cowen house). (This was translated to the witness, as the
record read, and he said it wets correct.)

Q. (Translated.) Is that the only point in the alley that you saw
those men ?--A. It is the only. - _

Q. (Translated.) How lonj did they remain at that point where
you actually saw themI-A. They were going toward the center.

Q. (Translated.) About how long were they there when you saw
them -- A. They never stopped; I was the only one that to ped.

Q. Ask him to indicate the point on his house, as near as he can,
where this window is located' the window in his bedroom.-A. Right
here (indicating a point on the rear part of the house, slightly south-
west of the center measuring from the alley).

Q. (Translated.j Is that the only place where you saw these men
so you could distinguish their clothing--A. That's the only point
where I saw.

Q. You had not seen the clothing so as to distinguish it at any
other point--A. No, sr.
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Q. (Translated.) Tell us again how those men were dressed.
Describe the clothing.-A. It was light clothing.

Q. (Translated.)Can you describe this clothing more accu-
ralely--A. No, sir.

The court then took a recess until 11.30 o'clock a. m.; at which
hour the members of the court, the accused, his counsels, the wit.
ness, the reporter, and the judge-advocates resumed their seats.

Q. You could not see whether they had on hats?-A. No, sir.
Q. Do you know whether they had on hats or not --A. No, sir; I

don t know.
Q. Do you know whether they had on coatst-A. No, sir; I

can 't tell.
Q. ight some of them have been in dark shirtsI--A. No, sir; I

think all of them were in "claro."
Q. You mean light-colored clothes?-A. "Claro;" yes, sir.

How many men did you say you saw at that point from the
window--A. About four or five.

. And you saw their guns at that time?-A. Yes sir
You say they were walking or running; or Low were they

going ?-A. They were walking.
Q. Were they standing straight or how1--A. No, sir.
Q. Show the court what position they were in.-A. Yes, sir;

this way (standing erect, with arms as though holding a gufi or point-ing a aun).Q. Were they standing erect or did they bend overt-A. No; I

did not see much the face, but I saw most the guns.
Q. You could not see their faces?-A. No, sir.
Q. Is this the position the men were in when you gaw them from

your window-wihere this pointer isI- (Translated.)--A. I saw
them from the distance that could be seen from the window.

Q. (Translated.) I want to know what point were they in the
alley when you saw them.-A. They were in the alley near the win-
dow. They were behind the division of my back yard, but not
inside of the yard.

Q. They were behind the addition of your back yard I-A. Between
the division ot the yard but in the alley.

Q. Is there a fence between the back of your house and the lot
next to you --A. I no remember-I think so.

Q. (Translated.) Do yQu remember how high that fence is be-
tween our lot and the next onel-A. Height is about 5 feet.

Q. (Translated.) This fence is on the a ey and runs from your
house toward the Cowen housel-A. There is another house between
the Cowen house and mine, an empty house.

Q. (Translated.) Does this fence you say is about 5 feet high
extend from the back of your house over to the Cowen house--A. I
do not understand.

Q. Ask him if there is a fence extending from 'his house over to
this unoccupied house there.

(Interpreter indicated on the map for witness.)
A. Yes; there's a fence.
Q. Ask him about how high that fence is.-A. About 5 feet.
Q. Was that house occupied there in rear of his house and the
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Cowen house, and on which your pointer is now located?--A. I do not
know whether this one or this one is the empty house. One is the
Cowen kitchen, but I am not sure. (Witness indicated the unoccu-
pied house as the small one directly in rear of the southwestern
portion of his house and in the next lot and the kitchen is the long
house shown to be directly in rear of te Cowen house and in the
Cowen lot.)

Q. Ask him what that small unoccupied house is there.-A. I think
it is the house to rent that belongs to the Rendalls.

Q. This house is not in the lot where his own house is located, is
itl-A. No, sir; it is by the fence.

Q. (Translated.) How high is that fence running from the alley
down toward the telegraph office--A. The same height-5 feet.

Q. Is this aboard fence?--A. Yes, sir; divided. Nota tight fence.
Q. Where were the next shots you heard after the men left this

place where you saw them-the only place where you saw them in the
alloy (translated) --A. Well, I think it was in the market direction
or between my house and the market.

Q. Can you not locate these shots more accurately?-A. No, sir;
I can't.

Q. Do you know whether they were at the Cowen house or not -.
A. No sir; no, I do not.

Q. ('Translated.) How long after these men passed your house at
the point where you saw them was it that the firing continued?-
A. How much time had passed?

Q. Yes. During what time did you hear firing after these men
passed your house-at the point where you saw them (translated)-
A. When the shots ceased?

Q. Yes; up to the time the shots ceased.-A. I can not say.
tw.. About how lon0--A. About ten minutes, more or less; ten or

Q. (Translated.) These shots kept up during all the time you were
lying on your back in the bedroom, did they not?--A. Yes, sir.

Q. You are sure about that--A. Yes, sir.
Q. Did you hear or see any men come back down the alley toward

the post?-A. I heard some noise, and I think some men came back
by the alley, but I didn't see them.

Q. Did you tell the Eiizens' Committee that you heard these men
come back?--A. I don't know, sir; I don't think they asked me.

Q. tDid you not tell the Citizens' Committee that you did not hear
themI-A. I don't know.

Q. (Translated.) Did you not testify as follows before the Citizens'
Committee? "Q. Did Jyou see the soldiers when they came back to
the garrison---A. No.' Did you so testify before the Citizens' Com-
mittee--A. I think so.

Q. (Translated.) Then at that time you were certain that you did
not see any of these men--A. Return? No.

Q. (Translated.) How long was it after you heard the last firing
that you heard these men returnm?--A. I don't know how long, but
I heard paces; it was about five minutes afterwards.

Q. (Translated.) What were you doing when you heard these men
go back ?-A. I was just going to sleep.

Q. How many did you hear?-A, r don't know.

716 [ MAN. 6, 1907.



. r,..1007.1 A1PRAY AT BROWNSVILLE, TEXAS. 717

Q. Did you hear any talking at that time ?-A. I am not sure, but
I think I Id; I am not sure.

Q. You think you heard, but you are not sure; is that right -- A.
Yes, sir.

Q. (Translated.) Are you not certain because you were going to
sleep .-A. I was going to sleep and I kind of woke up two or three
times during that time.

Q. Ask him that question again. Is he uncertain because he was
going to sleep?-A. I was not very sure; I could not say any more.

Q. Did you see any men go onto Elizabeth street?--A. No, sir; I
didn't see any men.

Q. Did you hear any men go on Elizabeth streett-A. I heard;
yes sir.

. When was it you heard these men go on Elizabeth street--A.
(Translated.) A little while after the shots ceased. I do not know
if they were going toward the post or the opposite direction.

Q. How many did you hear at that timel-A. I don't know, sir;
can t tell.

Q. Immediately after you heard these four or five shots did you
hear any men go on Elizabeth street-this first firing?--A. I think
some men ran by Elizabeth street; yes sir, but-

Q. Did you hear any men go on Efizabeth streett-A. I can not
hear from in place, sir.

Q. (Translated.) Did you bear any men go on Elizabeth street
at the time you heard these four or five shots?--A. I heard some
steps in that direction.

." (Translated.) Where were those steps that you heard in the
direction of Elizabeth street?-A. In the street.

Q. In what street did you hear these steps --A. I think Fifteenth
street.

Q. (Translated.) Will you show the court where these steps were
when you heard them, at the time of these first four or six shots ?-
A. All took different directions.

Q. Show the court where they were when you heard them.-A.
Going this way. (Indicates point from the center of his house, and
carries pointer down toward Elizabeth street to the corner.)

Q. (Translated.) Did you hear them. all the way from the front of
your house down to Elizabeth street--A. I heard in that direction.

could not hear any more, because I shut the door. This is impos-
sible for me to describe in what position they were, that is-

Q. (Translated.) Did you hear some men at the same time going
in the opposite diretton-that is, toward Washington start -A.
I did not hear anybody in Washington street.

Q. (Translated.) Did you hear anybody going toward Washington
street?-A. No, sir; I could not hear. anyone from my room.

Q. (Translated.) Why is it you couldn't hear them going toward
Washington street when you could hear them going. toward Elizabeth
street? Answer in English.-A. In English Ilean not answer.

Q. Answer in Spanish, then.-A. Because my house is more near to
Elizabeth street. At the same time there were some shots and steps
in the alley that bothered me to tell whether they were going in that
direction.

Q. Did you hear any shots in the direction of Elizabeth street at
this time?--A. No, sir; I did not hear any from Elizabeth street.
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Q. Did you hear any shots in the direction of Washington street at
this timef:?-A. I think Washington street is between the market and
my house. That's the direction I heard it in.

Q. (Translated.) But at the time these men first commenced the
firing, or immediately after that and before they passed down the
alley, did you hear any firing in Fifteenth street u toward Washing-
ton street?-A. I can not say if I heard any. T&e shots from two
blocks or one yard have the same sound.

Q. Before you heard these men jump the wall did you hear a bugle
call?-A. I think I did heur a bugle; I don't know what they do; I
know nothing about if it is a call or not.

Q. Did you hear the bugle call at all before tliese men jumped the
wall?--A. I think I heard it at the same time; I don't think I heard
it before.

w. You think you heard it at the same time the men jumped the
aI ?-A. Yes.
(Last three questions and answers thereto were repeated to witness

in Spanish and asked if correct, and lie replied they were.)
Q. (Translated.) Then you heard this bugle call just as you were

closing your door?-A. Yes, sir; it was only one and the same time
for me.

Q. Where were the men who were doing the firing when you heard
the next bugle call?--A. I can't tell sir.

Q. (Same question translated.)--. I think they were inside of the
town; more inside toward the town from my house.

Q. (Translated.) Did you hear any bugle call during the time the
men were firing close to your house, or when they were passing your
house ?--A. I th ink they had already passed. I never gave much
attention to the bugle, because I don't know.

Q. Are you certain about that?-A. Of the bugle?
Q. Yes.:--A. Yes, 4]r; I am sure. I can say nothing more.
Q. (Translated.) I want to know if he is certain of the location of

the men who were doing the firing when he heard the next bugle
call.-A. I am not sure. You asked me more or less.

The court then took a recess until 2.20 o'clock p. in., at which hour
the members of the court, the judge-advocates, the accused, his coun-
sel, the witness, the interpreter, and the reporter resumed their seats.

The- witness, Jos1 MARTINEZ, after having been reminded by the
judge-advocate that he was still under oath, continued his testimony
as follows:

The interpreter was also reminded that he was still under oath.

CROSS-EXAMINATION CONTINUED.

QUEMONS 3Y COUSEL F1 T ACCUSED

Q. You have already stated that you did not at any time see the
faces of those men who did the shootingf--A. I could not see them,
because it was a dark night.
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REDIRECT EXAMINATION.

QUESTIONS 3Y !ME ASSISTANT JUDOE-ADVOCATU.

.Your lamp was shining brightly out in that street in front of
your house at the time, was t?-.A Yes, sir.

Q. Now, if these men had been in Fifteenth street and in front of
your house at the time they fired these first four to six shots, would
not you have seen them?-A. Them I

Q. Them.-A. He asked the question if I couldn't see them from
my room ?

Q. Yes; I want to know whether if those men had been in front
of your house and on Fifteenth street-that is, between your house
and the garrison wall at. the time they fired those four to six shots-
would you not have seen those men in the light?--A. No, sir; I
couldn't see them. The light was in another direction.

Q. Did the light from your lamp shine directly to the front of your
house or to one side?-A. To one side.

Q. So that it was impo-ible for you to tell whether those men
were on the inside of the wall or the outside of the wall?-A. Yes,
sir it was impossible.

. The light, therefore didn't shine directly outside the house-
A. t was right to one side of the door.

Q. When those first shots were fired, and you went to the door,
did you stay there very long?--A. No, sir; it was instantaneous.

Q. Did you pay particular attention to the sounds of the bugles
that night, or were you more interested in the shooting-did that
attract most of your attention?-A. Yes, sir; the shooting attracted
more of my attention; the bugle didn't attract my attention.

Q. You were at the time afraid, as you say, that some bullets
might enter your house?-A. Yes, sir.

t .So that any impression you have as to tho exact time at which
the bugle calls were first heard, was formed at a time when you were
more or lesq excited, was it. not?-A. The bugle sounded when I was
more excited, at the same time when the firing was going on.

The judge-advocate:
I would like to instruct the reporter to note In the record, as was done this morning,

when the witness answers in English and when he answers through the interpreter.
The assistant judge-advocate:
I would like to state to the court that the record of this morning's proceedings is not

here; the other stenographer has her notes over at the house and s writing up the
manuscript now, so I can't quote directly from the record; but if the counsel for the
defense is willing to take our recollection of what was stated by the witness this morn.
Ing in regard to a question asked him relative to whether he could read English or not,
or whether he would swear to it, I think that lie did not entirely understand the
question.

Counsel for the accused:
We will object to any questions that are erroneous--that we think are erroneous.
Q. (To interpreter.) Tell the witness this question in Spanish: Can

you read English at all-simple Englisht-A. (Translatid.) Depend
whether it is writing; I can not read a whole article.

Q. But so far as ordinary business letters are concerned and
things that come up in the course of your business as a druggist, can
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ou read those all right ?-A. (Interpreted.) Orders and letters sent
e can understand--orders received and letters sent he can understand

them.
Q. Did you understand this morning when you replied to the ques-

tion, "I can swear," that you were being asked whether you could
swear you couldn't read English at allI

Counsel for the accused:
May it please the court, I can't understand that question; I would like to have him

read it as it is recorded.
(Reporter reads question.)
Assistant Judge-Advocate:

That question is rather involved, I will admit.
Q. (Interpreted.) This morning you were asked a question by the

counsel for the defense, asking you, in effect, whether you could read
English, or, rather, whether you would swear 0bat you couldn't read
English, and you replied, "I can swear." Do you mean that you
would be willifi to swear that you could not read English at all ?--A.
He says he didn t understand what he referred to.

Q. You didn't mean that you would be willing to swear you
couldn't read English ?-A. Yes; I swear that I can't read English.

Q. (Interpreted.) Not at all --A. (Interpreted.) I do not under-
stand "at all."

QUESTIONS BY THE COURT.

Q. (Interpreted.) While you were reading, and before you heard
the first four or six shots fired, did you hear any sounds of blows as if
something was being broken with an ax?-A. (Interpreted.) No,
sir.

Q. (Interpreted.) Did you hear any such sounds afterwards?-A.
(Interpreted.) No, sir.

(Excused.)
The judge-advocate:
May it please the court, I have already sent twice for Lieutenant Grier and have

not yet gotten him. The last orderly has gone to the house and 1 think he will be
here in a few moments.

(The orderly at this time reported that Lieutenant Grier would be
here in'a few moments.)

The court then took a recess until 2.35 o'clock p. m. at which hour
the members of the court, the judge-advocates, the accused, his
counsel, and the reporter resumed their seats.

Second Lieut. H. S. GRIER, Twenty-fifth United States Infantry, a
witness for the prosecution, was duly sworn and testified as follows:

DIREOT EXAMINATION.

QUESTIONS BY THUB ASSISTANT JUDGE-ADVOCATD.

Q. Please state your name rank, and station.-A. H. S. Grier;
second lieutenant, Twenty-flfth Infantry; Fort Reno, Okla.

Q. How much service have you had in the Army, and where?--A.
Counting my four years at West Point, had eight years in next June;
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since commissioned I have served at Fort Niobrara from September,
1903, until June 25, 1906, and from July 26, until September 22, Fort
Brown Tex.; since that date Fort Reno, Okla.

Q. With what regiment has your service been--A. All with the
Twenty-fifth Infantry.
QDo you know the accused -if so, state who he is--A. I do; Maj.

Charles W. Penrose, Twenty-fith Infantry.
Q. Where were you on August 13-14, 19061--A. You mean the

night of August 13-141
Q. No; on August 13-141--A. I was in Fort Brown, Tex.
Q. On what duty were you on August 13, 1906 ?-A. Post quarter-

master and commissary, acting adjutant, ordnance officer, and post
treasurer.

Q. The accused was on what duty on that day as well as the follow-
ing day .-A Commanding the post.

QWith what rifle were Companies B, C, and D, Twenty-fifth
Infantry, equipped at the time they were fi Brownsville?-A. Equip-
ped with the new Springfield.
A. When were these rifles received by the battalion, and where--
A.l am not certain as to what time; my recollection is it was about
April or May in 1006, at Fort Niobrara, before target practice.
,R. You are certain, hoWever, that they received them while at

Niobrara before the target practice begun'-A. Yes, I am.
Q. Did these companies have target practice at Fort Niobrara with

this rifle I-A. They did.
Q. When ?-A.. My recollection it was in the months of May, June,

and July, in that department.
Q. So the target season was completed only a short time before

the companies went to Brownsville ?--A. Yes.
Q. Judging from your experience as an officer of considerable serv-

ice in the Twenty-fth Infantry, will you state whether or not it is
possible for the enlisted men of a company to accumulate, during
target practice, a considerable amount of ammunition without being
detected ?-A. I think that it would be possible where a company
commander failed to keep track of the number of rounds fired by
each man on the range, every man in the company being so disposed
to take ammunition.

.Is it easy or difficult for men to get ammunition in this way--
A. It all depends, I think, on his company commander.

Q. After your arrival at Brownsville did you ever hear or overhear
anything said by citizens of Brownsville indicating that the presence
of negro troops was not desired there ?--A. Yes; [did. On the very
first night on which I was in Brownsville I registered there at the
Miller Hotel, and in conversation with the night clerk he told me that
the niggers" were not wanted down there, and they could not take
the liberties that soldiers had taken down there, or there would be
trouble.

Q. Did you ever hear any other indications of ill-feeling on the part
of townspeople; if so what, when, and wherel--A. No; not specifi-
cally; but I was told by two or three different people in the town that
it was not customary to treat the negro in the South as it was in the
North and to allow him to drink at the same bar with white men.
This, however, was not in a resentful way, but merely by way of
explanation.
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Q. Were you present when Private Newton, of Company C, made
a report regarding an alleged mistreatment at the hands of a civil-
ian?--A. I was.

Counsel for the accused:
To whom was it made? Do you refer to this accused in asking that question, or not?

Make your que.-tion more specific, and don't I e in a hurry, so we can knou whether we
wish to object to it. If this is something with xoiebody else, we object. If it is a
report mado to. the accused, please ask your question so there won't be any question
about it, and we won't object.

Q. I will modify the question. Were you present hen Private
Newton, of Company C, made a report to Captain Macklin in which
he alleged mistreatment at the hands of a civilian?

Counsel for the accused:
We object to that. Captain Macklin is not on trial. Any report made to Major

Penrose is admissible, but any reports made to Captain Macklin arc inadmissible in
this matter.

Assistant judge-advocate:
This question was merely to ascertain from the witness whether ho was present at

that time or not. * I have not called for any statement from him as to what anyone said,
and I don't intend to.

Counsel for the accused:
It is not admissible, and we object to it. Captain Macklin is not on trial, and we

object to laying any foundation in this case for the trial of Captain Macklin.
Assistant judge-advocate:

I would like to state to the court that by the testimony of another witness the fact that
Private Newton did report to Captain Macklin was brought-the fact was brought oif.
by Captain Macklin himself, I believe, on the stand-and there was some question as
to the manner of Private Newton at the time and some other things which have nothing
to do with the substance of the report made, and it was what the witness actually saw
himself at that time that I am going to ask him about, and there can be no objection,
it seems to me, to a witness statig what he did actually see. I am not asking for any
hearsay testimony at all.

Counsel for the accused:
You just as well come in here and ask this witness if he saw Mount Pelee, If Mount

Pelee is pertinent, and as it is not pertinent, nor does Captain Macklin's trial enter into
this case. They both occupy the same position, and we object to any foundation being
laid in the Macklin case in the Penrose case; and this is counsel for the accused; he is
the judge-advocate in the Macklin case himself, and we object to it.

Assistant judge-advocate:
I wish to state that there is no such intention in asking that question; it Is merely

a question of fact. I want to ask the witness what he saw at a certain time that has
already been testified to by a witness on this stand in response to question asked him
on cross-examination, and I merely want to ask this witness what lie saw at the time,
and we are just as much entitled to ask him what he saw at the time as the defense
was to ask the other witness what he Faw at that same time. It is absolutely pertinent
and relevant, and there is no hearsay whatever about it, or opinion, other than the
ordinary opinion that every one is entitled to have, whether a man was drunk or sober,
or angry or pleased; it is just a self-evident proposition.

The presidii~g officer:
A member asks, could not you frame your question different. so there won't be any

objection.

(The reporter, at request of the prosecution, here read the last
question, which is objected to.)
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The accused, his counsel, the judge-advocates the witness, and the
reporter then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am instructed by the court to announce the decision that the objection is not
sustained. The question will be answered.

(The reporter read the question objected to, as follows: Q. I will
modify the question: Were you present when Private Newton, of
Company C, made a report to Captain Macklin in which he alleged
nistreatment at the hands of a civilian?)

A. Iwas.
Q. What was the manner of Private Newton at this time--A. He

was perfectly cool and collected, but appeared a little bit nervous, as
if he was under considerable restraint-self-restraint.

Q. Did he show any signs whatever of being excited or on the
verge of being excited l---A. Nothing except the nervousness, the
twitching ofis hands vhile he talked. *

Q. Did any other instances of ill treatment of soldiers ever come
to your official notice as adjutant or come to your notice as adju-
tant--A. What do you mean? Official notice or something that
just come under my observation?

of Either.-A. Yes; the Reid affair and the case of Private Adair
of C Company also.

Q. What was this Adair case?--A. Private Adair went to Mata-
moros, Mexico, and while there purchased a souvenir pencil. It had
been the practice of the customs authorities not to search anyone
going between Brownsville and M.tamoros unlesss they carried a
package. When Adair returned from Matamoros, one of the customs
inspectors got hold of him, asked him if he had anything; he told him
yes, he had this pencil; he said something to the inspector-

Counsel for the accused:
Q. Were you present at this conversation or wm jt reported to you?

A. It was reported to headquarters, I believe. The custom in-
spector said something to the effect that no damn nigger could bring
an thing through him.

o . Between what dates did you serve as acting battalion adjutant
of the First Battalion of the Twenty-fifth Infantry?-A. Where-
abouts?

Q. Did you serve as such during all the time you were at Browns.
villef-A. No; served from about August 3 until about August 18.

Q. Prior to that time what service had you had as battalion
adjutant of that battalion and where?-A. I had been continuously
acting battalion adjutant lrom February 12, 1905, up to July 1,1906.

Q. Trom what section of the country came the greater part of the
recruits received during your service as acting battalion adjutant of
the First Battalion of the Twenty-fifth Infantry?--A. I don't know;
I never checked them up.

Q. Were there any received from Texas that you know oft--A.
Yes; there is one man that I know of who came from Texas.

Q. The majority of them, however, to the best of your recollection,
came from where, in general terms?'-A. Well, I don't know where
they came from. I know what depots they usually came from, but I
don't know where they were born or where they originally came from.

MAN. 6. 1901 728



AFFRAY AT BROWNSVILLE. TEXAS.

Q. Well, what depots did they mainly come fromt-A. St. Louis,
Jefferson Barracks, Kansas City, Memphis, Montgomery, Ala.,-
Mobile, Ala. Those are some of the ones I recall.Q. Did you get very many recruits from Mobile and Montgomery
and those other southern depots or did you get most of them from
the northern depots?-A. I don't know. My recollections are all based
on what I happened to notice in checking up D. and A. cards-
description and assignment cards.

Q. While at Fort Niobrara, were your men permitted by the saloon
keepers in town to drink at the same bars with white people?-A. Yes.

. . Did white people apparently object to this up there?-A. Not
in the least.

Q. Was their treatment in this respect different in BrownsvilleI
Counsel for the accused:

May we ask the purpose of this? That is going way beyond the scope of these
charges. 'fhecharesepcificallyrefer towhat occurred at Brownsville, as[recall,frm
midnight the 13th and 14th of August to daylight, and then from the 14th on in the
other, and If we are going into the record of the Twenty-fifth Infantry, all right; but I
can't, for the life of me, without some explanation, understand the purpose of this.

Assistant judke-advocate:
The purpose of this was merely to contrast the conditions of service at Fort Niobrara

and Fort Brown with particular reference to this battalion of the Twenty-fifth Infantry
and to ry and bring out the fact or bring out reasons why these men should feel resent-
ful toward the townspeople; and inasmuch as in the specifications in this cae that is
an element entering into it, I think that this may elucidate things to some degree.

Counsel for the accused:
We do not think it is proper direct examination, and we interpose an objection.
Q. Did any white man, to the best of your knowledge, eve. kmock

down or curse a colored soldier of your battalion while in Nebraska
for not getting off the sidewalk- 

Counsel for the accused:
In order to see, we will interpose an objection.
Assistant judge-advocate:
I will withdraw the question.
Q. Do you know whether Colonel Hoyt, commanding the Twenty-

fifth Infantry, ever officially requested that the Twenty-fifth be not
sent to Texas?-A. Yes, sir; he did.

Q. In what way, by telegram or by letter?-A. By both.
Q. Was the letter accompanied with any certificates?--A. It was.
Q. Wiat were they?--A. Certificates of officers, from fifteen to

twenty years' commissioned service, who had served with colored
troops along the Texas border, and relative to the trouble that it is
said troops had had in previous years at Fort Bliss, Fort McIntosh,
and Fort Ringgold.

Q. Do you now why the Twenty-fifth Infantry was not ordered to
the maneuvers at Camp Mabry last summer?-A. Because they were
ordered, eventually, to proceed to their stations.

Q. State, if you know, what impression the men had with regard to
their not being ordered to the naneuverst-A. I think they kiew the
reason why t!:ey were not ordered there.

Q. What was that?-A. They had heard, probably in an indirect
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manner, about these certificates admitted by officers who were their
respective company commanders.

Counsel for the accused:
Did the witness know, of his own knowledge, what the men know?

A. I never talked to any of them about it.
Counsel for the accused:

We object to any further answer along that line, then.

Q. State whether anything unusual happened a short time before
retreat on the evening of August 13, f006.-A. I don't understand
the question.

Q. I will change to read: Did Major Penrose give you any orders
out of the ordinary a short time before retreat on the evening of
August 13, 19061--:A. He did.

Q. please state what they were.-A. He told me to present his
compliments to all company commanders and inform them that all
passes were up at 8 o'clock that night- directed that this order be

published to the compares at retreat; also stated thatt he had already
told the officer of the day himself.

Q. Did Major Penrose state to you about that time the cause of
this ordert-A. He did.

Q. What was it, please?--A. He said that Mayor Combe and Mr.
Evans had just been to see him, within half an hour, and they had
informed hin of the outrage committed upon ls. Evans the night
previous.

Q. Please state all he said in this connection.-A. And to avoid
tll possibility of trouble that the men on pass in town might get into
over this thing, he was having all passes recalled immediately, and
intended to send patrols through the town that night and gather the
men up.

Q. Did he express his belief or disbelief in the Evans story?--A.
He did not say anything about it in that line.

Q. This order was duly published at retreat, Ipresumel Did you
publish the order at retreat?--A. No I did not; I delivered it in per-
son to the company commanders; they were supposed to attend to
the rest.

Q. What time did you go to bed that nightt--A. Between half past
10 and 11 o'clock.

Q. Did anything unusual happen after you had gone to sleep? If
so, state when and how you were awakened.-A. About 12 o'c ock I
was awakened by a shot followed at about a five-second interval
with another shot, both oi which I took to-be pistol shots; and while
I was getting out of bed the second shot was followed by a pretty
good volley-that is, not scattered. This, after a short interval, was
followed by a rather ragged volley, and this in turn by a series of
shots fired at will. I got up. Do you want me to go ahead with that?

Q. Yes.-A. I Dot up and put on a few clothes, and just as I was
gonag down from tte second floor of my house to the first floor I heard
Major Penrose call out, "Sound call to arms." When I got out on
the front porch of my hoise Major Penrose was running across the
parade ground calling out "Fall in, lads; fall in."

Q. By the way, Mr. Grier, in this connection, anything with refer-
ence to Captain acklin about this time, you can just omnit.

S. Doe. 4029 0-1, pt 2-47
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Counsel for accused:
We object to that class of instructions. The court has already ruled that Captain

Macklin's conversations were in order. We object to that claw of instruction.

Assistant judge-advocate:
I merely wish to state that it was not my intention to prejudice Captain Macklin in

his trial by trying to get anything out of this witness about that. He probably knows
what Captain Macklin doesn't want brought out.

Q. Proceed, and please state what happened after that.-A. I
went east about 15 yards to Captain Lyon s quarters with my wife
and baby; saw them get in tifat house safely, and I turned to walk
from Captain Lyon's quarters toward C Company barracks and
about 15 yards across the parade ground from the officers' fine I
heard somebody rushing up toward me in the dark. I got my revolver
and halted him. I could not see him until he was in about 5 or 6
feet of me, and I asked who it was, and he said it was Sergeant Har-
ley, of C Company. I said, "What is the trouble over there, Ser-
geant?" He said "They are shooting up the men in barracks." I
says, "If that is the case, what aro you doing over here?" lie says,of am going to get my captain." I then proceeded across the parade
ground, calling out so I could locate Major Penrose in order to report
to him; found him standing in front of B Company barracks; re-
ported to Major Penrose. He said, "Take command of C Company;
Matillin can not be found, and I am afraid lie has been done away
with. See that your men get rifles and ammunition; form the com-
pany, take it out, and extend in line of skirmishers behind the wall,
the left of your company keeping in touch with the right of B Com-

any." I went immediately in front of C Company, where probably
calf the i men were downstairs and in rank; some were in night
clothes; hardly any of them had rifles, and I directed them to return
inside the barracks and get their rifles and cover anything white
they had on them. The men were in and out very quickly, and the
first sergeant started to call the roll. I had never been on duty
with this company, but I was certain from the way he called his roll,
and knowing that he was acting first sergeant, that he was not
familiar with it; so to save time f-stopped him and started to count
the men myself, covering them off in the rear rank, counting from
right to left. I might state there that the first sergeant had his
rol, but he hadn't any lantern; it was too dark to see without a
lantern.

Q. The acting first sergeant?-A. The acting first sergeant. I
counted, to the best of my knowledge and belief, 52 men. As adju-
tant of the post, I know the company should have about 60. I went
inside the 'barracks; on the first floor found two men, Quarter-
master-Sergeant McMurray and Artificer Rudy, squabbling over
whether or not the door to the ordnance stores be opened and ammu-
nition issued sent them outside; went upstairs and found one man
up there with a gun without a bolt in it. He said that Corporal
Miller had been in the habit of keeping his bolt in his locker to pre-
vent it from rusting, and that in taking the rifles in the darkness
Miller got a gun with a bolt in it and he drew filler's gun without a
bolt in it, and refused to go outside with it. I turned this man out,
and after the first sergeant had reported to me the number of men
on guard-
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Q. The first sergeant or acting first sergeantf-A. The acting
first sergeant. The number of men on guard, the sick, and those on
dleached service, I felt reasonably sure that the company was a-
counted for.

q. Where was the first sergeant?-A. He was at Fort Sill, on the
division rifle competition. I then in the meantime had a brand new
box of ammunition opened in my presence and issued ball cartridges
to all wen not provided with same; marched the company east of their
barracks opposite them, along the wall; remained there until 1.20,

hien I was relieved-1.20 a. m., the 14th.
Q. You say you issued ball cartridges to all men not provided with

fie same? Were there some men that did not have any ammuni-
fion?-A. Some men did not have any ammunition at all.

Q. Did they say where it was?-A. They didn't say where the
iminmunition was but I felt reasonably sure myself that in the con-

fusion in the darkness they probably couldn't find it.
Q. How many rounds were issued to each man ?-A. I don't know

how many rounds were issued. I sim ply paseSl out bandoleers, and
toldI them to take all the cartridges their pockets and belts would
hold. This was a box of 1,200, in bandoleers.

Q. This was the regular cartridge-not the guard cartridge?-A.
TIhis was the regular ball cartridge.

Q. With the steel-jacketed bullet ?-A. Yes.
Q. Now, when you were first awakened and heard these two shots

tlit you thought were pistol shots, did you get ip at once or (lid you
wait untii--A. I did not get up; I sat up in bed. I did not get out
of bed until the first volley was fired.

Q. What did that volley sound like?-A. How do you mean?
Q. Was it rifle firef-A. It sounded like it was from a high- Power

rifle.
Q. Could you tell any difference in the sound between that sound

and the sound of.the Springfield rifle on the target rang e as you had
hieard it that summer?-A. Well, I don't pretend to di.tinguish
between the sounds of the different high-powered rifle. I don't
believe anybody can. I think a Winchester would have made exactly
the same report, giving the same impression to your ear that a Spring-
field would, or Manunlicher, or any high-power rifle.

Q. I believe you stated the first bugle sounded when you were com-
ing downstairs, or was it after you got outside?-A. It was while I
was going downstairs when the first call to arms was sounded.

Q. That was sounded by- A. By the musician of the guard.
Q. How long after was the call taken up by the musicians of the

companies?-A. Almost immediately. I think those men had been
awakened as the officers had-by the shooting-and they knew their
orders in case call to arms was sounded; and just as soon as the trump-
eter of the guard sounded it they also ran out and sounded it in all
three companies.

Q. Where were you at the time these other trumpeters took up the
call?-A. Just coining out my front porch. The interval was
measured byi the time it took me to run down a flight of stairs and
through a h;all about 12 feet from the staircase to the door.

Q. About how long was it from the time you heard these first two
shots until the time you hewd the first bugle call?-A. Well, it must
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have been a couple of minutes, because it wasn't sounded until after the
first volley was fired.

f Q. And yotz didn't get out of the bed until after the first volley was
fired, and then you dressed partially--A. Yes, sir; very scantily, in
fact.

Q. Was any delay due to not finding things in the dark?-A. Yes,
sir; I lost a little time. I had to open a field trunk to get ammunition;
that is, the trunk wasn't locked; it was inside. I hal to find it in the
dark and reach in and get it.

Q. The trunk wasn't locked?-A. It wasn't locked.
Q. When you reached the barracks the men were already falling in,

you said ?-A. Yes.
Q. Were there any lights about the barracks?-A. Not a one.
9. While the companies were being formed?-A. The men were

yelling at a nian for lighting a match to find something in the barracks.
The men veiled and cursed at him not to (I raw the fire into the barracks.

Q. So here was a good deal of confusion necessarily?-A. Yes, sir.
Q. Now, with regard to the accuracy of that roll cQl1, or the count,

that you made of Company C. Was that accurate or was it made
while you were laboring under the impression that dhe post was being
fired ipon from the town?-A. It was ina-le while I was under that
impression, and 1 never claime:I that there wasan air-tightcheck made
on that company. In view of the orders given me, I considered it of
first importance to get that company properly equipped and get
behind that wall andicount them aflerwards.9. And there were a number of men that you had to send back to
their quarters, either to get their rifles or to put on more clothes-
A. Yes.

Q. And were there other men who were engage].l in pssing ammu-
nition or in helping get it out?-A. Yes, there were; the fire closers
did that.

Q. This was all in the (lark, this roll call and count?--A. Yes, sir.
Q With no artificial light to help?--A. No; except I could see the

men as 1 counted them.
Q. But. as you walked down the line, counting the men, is it not

possible that some men were counted more than once in the lark?--
A. It is; from the fact that whenever I struck a man that didn't have
cartridges, didn't have his rifle, I ordered him to fall out., and I could
not wait there until he caine back an I the chances are he fell in on
the left of the company when he did come back.

9. How many did V'ou fall out in this way?-A. I don't remember;
I did not keep any check on that.

Q. Can you state approximately whether there were two or a
dozen?-A. There were at least a dozen.

Q. How long after you first reache0l the company barracks was this
that the last firing from these high-power rifles was heard--A. How
is that, again?

Q. How long after you first reached your company, or reached C
Company, was it that the last firing of the high-power rifles was
heard ?- -'A. It stopped just before 1 got over to the barracks. There
was, however, considerable scattered firing going on uptown in
Brownsville.

Q Did the rile fliro ccus just before you got to the coiilnmy?-A.
Yes, Sir.
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Q. About how long was it from the time that you beardi the last of
this rifle fire until you had inspected your company, distributed
ammunition, and counted the men ?-A. About five minutes.

Q. It was about five minutes?-A. Yes, sir.
Q. Then, are you sure it wasn't more than five minutes ?-A. No-

yes; that is, I am sure it wasn't more than five minutes.
Q. Then you marched the company out to the wall--A. Yes.
Q. Were "there any lanterns along this wall during the time that

C Company was tlierel--A. I did not see a one.
Q. Were the lights at the gate burning all the time you were

there?-A. They were burning that night, but owing to btfldin s in
the rear of B and C Companies intervening a part of the wall behind
which C Company was posted was in a shadow.

Q. You left, I believe, before Copanies B and D were relieved
and sent back to- their quarters ?-A. Yes, sir.

Q. At the time you left tlje vicinity of the gamison wall all three
companies were along the wall therel?-A. Yes; they were; D Com-
pany had just come back.

Q. From-A. From the patrol through town. D Company was
,gone a half or three-quarters of an hour.

Q. Were there any lights at all aloug the wall, except near the main
entrance to the reservation ?--A. None that I know of.

Q. Was there anything to prevent men stationed along the wall
from cleaning their rifles at this time ?-A. Well, I don't beieve they
could.

Q. Were you present when Mayor Combe came in with Captairi
Lyon's com any -- A. No; I was not present when lie caine in.

Q. You therefore did not hear any conversation that took place
between Mayor Combe and Major Penrose?-A. Yes, sir. .

Q. Please state what that was, and all the circumstances, as nearly
as you remember-that is, so far as Major Penrose and Mayor Combe
are concerned.-A. I was relieved about 1.20 a. m. of the command
of C Comany and went back to rejoin Major Penrose at the gate,
and when came up to report to him he was talking to Mayor Combe.
I overheard Mayor Combe say to Major Penrose, "Major, your men
have done this thing. Some of our citizens have seen them and recog-
nized them to be colored soldiers under your command." Major
Penrose replied, "I can not believe it; I can not believe it." That is
all the conversation I heard.

Q. Until this tine-that is, the time that Mayor Combe reported
to Major Penrose, about 1.20 a. m.-what was the general impression
that everyone had, so far as you know, or so far as you knew, with
respect to the shooting?-A. I think, without a single exception,
everybody inside that garrison that night thought that the garrison
had been attacked from the town.

Q. Do you know whether Mayor Combe ever showed Major Pen-
rose any empty cartridges, etc., that were picked up in the streets--
A. I have never yet seen a single cartridge case alleged to have been
used at the raid in Brownsville.

Q. Well, since about 10 o'clock on the morning of August 14, 1906,
have you ever had any conversations with Major Penrose relative to
this shootingl--A. Yes.

Q. Have you discussed the matter thoroughly, or not-A. Did
he 1.
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Q. Have you two discussed the matter?-A. .Not particularly.
Q. Did he ever. since that time, state to you that he believed that

his men had not done the shooting?-A. He never did.
Q. The keys to the armracks in the First Battalion of the Twenty-

fifth Infantry are ordinarily kept where? Do you know, of your
own personal knowledge ?--A. Well, they used to be kept by the
noncommissioned officer in charge of quarters and transferred from
day to day when relieved.

Counsel for the accused:
Do you know anything about this, of your own kliowledge?

A. The reason I framed my answer in that way was because in
the last two years I do not know whether it has been changed or not.

Q. Did anyone report to you after you reached the barracks of
Company C on the night in question that they could not get the
gun racks open?--A. No.

Q. Did you ever order anyone to break open the gun racks or afny
of them i?-A.. I did not. I never gave any such order.

Q. Did anyone in your hearing give any such order?-A. What
do you inean-of C Company?

Q. C Company, or to any member of 0 CompanyI~-A. No; I did
not hear any orders given to C Company, or any inember of 6 Com-
pany, to break open the gun racks.

Q. Did you hear any gun racks broken open or any sounds resem-
bling the sounds that would be nliade by an ax striking wood or
iron after you took the company--A. I dhd.

Q. When and under what circumstances?-A. Just as soon as I
got over there and turned those men back for their aris-thos,
that did not have them.

Q. So that the noise as if things were being broken open or into
came immediately aftei you had sent these men to their quarters
to get their arms?-A. Yes, and during that. W.hilo they were
down there. To make that clear I will state again that when I got
over there about half of that company was down there without arms
and about half of them were inside the barracks. Now, when I sent
these men back to get their arms, just about the time that I gave that
order, I heard the crashing going on upstairs, and when I got up-
stairs. they all had their guns or were getting them and getting out
of there.

Q. Do you, of your own personal knowledge, know who gave the
order--A. I do.

Q. Of your own personal knowledge--A. Yes.
Q. Ple.so state it.-A. Major Penrose.
Q. Did you heir him give it?-A. I did not hear him give it.
Q. With reference to your inspection of the contp my prior to

marching it out to the wall, did you satisfy yourself before moving
out that every man had a gun and ammunition?--A. I did. When
I say inspecting, I simply mean that I went along that line in a fast
walk and glanced at each man as I passed, and saw he had a rifle and
his ammunition or asked them as I went by. I usked some of them,
at least. It did not take me a minute to do that.

Q. Your idea at the time was merely to see that your men were
equipped and get them out on the we'll ?-A. Ex.lctly.

Q. Did you hear any shots coning over the post from the direc-
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tion of town that night?--A. In crossing the parade ground I tUiouht
I heard a scattering of shot to the erst of me, but I am not positive.

Q. Could you tell from the sound whether it was a rifle bullet or
shotgunt--A. It sounded to me like thes shot from a shotgun-
the noise it makes when it hits on grass, wheh a shotgun is discharged
and the shot scatters and drops.

Q. So that it was your impression that some shots were drop-
ping on the parade ground?--A. Yes; on hard turf. I will state
also that I am not positive about that; I may be mistaken.

Q. As to whether there was an actual sound or not--A. Yes; I
might have imagined it at that time.

Q. That wits the only thing that you recallt--A. That was the
only thing I recall.

Q. In your capacity as adjutant of the post of Fort Brown on
the night of August 13, do you know whether Major Penrose altered
the order for the guard in any way after 5 o'clock in the afternoon I-
A. I do not. The commanding officer in posts where I have served
has been in the habit of giving his special orders to the officer of the
day in person and not through his adjutant.

Q. Do you, of your own knowledge, know of any changes ordered
in the giird that night---A. I do not, except t&at those patrols
were to be sent through town and "glither ur. those men; that all
pi:sscs were up at 8 o'clock that night.

Q. By the way, where were you born 111d wheim did you live most
of vour life prior fo coming into the service?--A. I was born in
All~ghem.y City, Pa., and lived there nineteen yeart.--until I went to
the Militiry Academy.

CROSS-EXAMINATION.

QUESONS BY COUNSEL FOR THE ACCUse.

Q. Who wats the regular adjutant of your battalion, Mr. Griert--
A. At present, sir?

Q. No; who was at the time of the Brownsville affrayl--A. First
Lieut. L. B. Chandler, of the Twenty-fifth.

Q. Where was he at that timet--A. On detached service at Fort
Sill, Okla., at the rifle competition.

Q. And you were simply acting adjutant during his temporary
absence on that date?-A. Yes, sir.

Q. Vad you been the adjutant of that battalion during the other
interval you mentioned?-A. I had been the acting adjutant for the
time I mentioned, insomuch as the regular-appointed battalion
adjutant was assigned to a company, commanding a company.

Q. Have you commanded a company during your service with
the Twenty- fifth ?--A. Yes, sir.

Q. What time?-A. I commanded a company in 1903 while at
the maneuvers at Fort Riley, and commanded a company in 1904
at the National Rifle Match at the same place, and on and off at dif-
ferent times; never longer than three or four months at a time.

Q. You had nothing to do with the companies during the rifle
competition as a company commander1--A. No, sir.

Q. Are you positive as to the dates when those rifle competitions
occurred-or target practice, I meant-A. I am not positive, but to
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the best of my recollection in the Department of Missouri the months
for target practice were May, Juno, and July.

Q. Were they not April, May, and June--A. Possibly so; I am
not. positive on that.

Q. When you left Niobrara to come to Texas, the target-practice
season was over?- A. Yes, sir.

Q. And everything was packed and sent directly to Brownsville,
was it?-A. Yes, sir.

Q. Taking up that question of the hotel clerk at the Miller Hotel,
did you report that to Ma or Penrose-*A. I did not; no, sir.

Q. Why nott--A. I did not regard it at the time as being of any
uportance.

Q And it was simply called to your mind as a result of what
occurred on the night of the 13-141--- A. Yes, sir; the first time I ever
mentioned it was in Colonel Lovering's inspection, when he asked
me the question direct, and then I recalled that particular event.

Q. Now, about this drinking at the bars: Do you know. anything
about any feeling on the part of the men that was brought to your
attention personally?--A. No, sir; I do not.

Q.. You know nothing personally as to the effect this produced
personally on the men?-A. I do not; I never heard them say a word
about it.

Q. Was anythhg reported to you officially orounofficially as com-
ing from the ien?-A. No sir

Q. Do you know officially anything about the status of the so-
called Tate-Newton affair at the time this thing occurred-this shoot-
ing, I mean, at Brownsville, on the night of tihe 13-14? What was
the st, tus, if you know, of the Tate-Newton affair,. officially?-.A. Two
days -fter the shooting took place the commanding officer sent a let-
ter of complaint to Mr. Vann, the head of the clstoms inspectors,
complaili , of Mr. Tate's actions in the Newton affair, and request-
ing hiin to k:ike some action.

Q. Well, li d any reply been received from this letter that you
know of, officially, on the night of August 13-141?-A. I don't think
there had been.

Q. So the matter was still under inve.tigationt-A. Yes, sir.
Q. Do you know whether, as adjutant or otherwise, any reply at

all wos received by Major Penrose in regard to his request for further
investigation of it?--A. I do not; I never saw it; no, sir.

%Q. -o you know personally or was it brought to your attention
officially., as adjutant, of any ieelinc on the part of 'fhp men arising
from tiLs, further than with the individual affected, to wit, Private
Newton ?A. No, sir; I don't think there was.

Q. If it wasn't brought to your attention officially, was it other-
wiseI-A. It was not.

Q. Where was your desk with respect to that of Major Penrose,
the commanding officerf--A. The same relative position these two
desks are now in. My desk was here and the commanding officer's
there; only his desk, we will say, was moved farther in that direction
there. They were both in the same room and at right angles to
each other.

Q. Were you in front of him I When he sat at his desk, did he face
toward your desk?-A. He faecd the door of the office, directly
across, Ile that window there from that desk, and my desk set back
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here against the wail], and I faced the door going into the sergeant-
niaor a office.

Q . And those were on walls perpendicular to each other-the out-
side door and the sergeant-major's door?-A. Yes, sir.

Q. In other words, you were on Major Penrose's left front and
he faced the door of entrance to the office.-A. Yes, sir.

Q. A person coming into the door, then, passing up to see him,
would pass directly in front of you? -A. Yes, sir; he would have to.

Q. Now, you spoke of an affair known as theAdair affair, which
I think was a question of a man losing a pencil. When was that
brought to your attention, and how?-A. I spoke to the man myself
in regard to it.

Q. When was that--A. When he was orderly at headquarters.
Q. What date was that, do you remember?-A. That was about

sometime the first week of August; I should say between the 3d and
10th of the month.

Q. Wasn't it after pay dayl-A. My recollection on that is not
clear, but I don't believe it was- I believe it was before pay day.

Q. Well, how did you get hold of it; had you talked it with him I
Who had spoken to you about it; who had brought it to your atten-
tionl-A. I do not remember how I first heard about him having
the trouble; but one day he was orderly to the commanding officer,
and I just asked him what that trouble was he had the other day in
Matamoros, and he told me the whole thing.

q. Did you investigate the customs officials to ascertain if it Was
their custom not to examine people without packages, or how did you
get that knowledge--A. My own personal experience.

Q. So far as your own personal experience was concerned you had
not been examined by the customs officials unless you had a pack-
ageW?-A. Yes.

Q. You don't know whether that was general or whether it simply
applied to officers of the Army--A. I-do not know it, and I did
not know it at the time this thing occurred. I found out afterwards
when I stayed down there-when I was left behind.

Q. How did you got at that information --A. By going over to
Matamoros and back.

Q. So that at the time you don't know that that was the customt-
A. did not, except I had heard them say in town that unless you had
a package of some kind that you couldeasily bring things in from
Mexico.

Q. There was no objection made unless you showed a packaget-A.
No, sir.

Q. Well, do you know of any sentiments created in the minds of
any of the men in regard to that thing If so, what were they ?--A. I
never heard any more about it after spoke to Adair about it himself.

Q. Did you ever hear of it creating any sentiment or otherwise --A.
No sir.4 What was the attitude of the man himself when he spoke about
it?-A. He laughed about it.

That is, Adair himself?--A. Yes, sir.
Did you mention any other circumstance or incident m our

direct examination in the nature of a conflict between the individuals
of the Twenty-fifth Infantry and the people of Brovmsville ?-A.
Yes, air; I believe I referred to the Reid afatr, if I am not mistaken.
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Q. Tell us what the Reid affair was.-A. The Reid affair was:
Private Oscar Reid, of C Company, and Corporal Charles Madison, of
the same company, went over to Matamoros one night about a week
before this shooting occurred and while there Reid became intoxicated,
and upon recrossing the river Le got into an argument with the boat-
man in regard to the fare, which continued until he got to the Aneri-
can shore, and when he persisted in arguing with the boatman in
regard to it a man on the dock who was interested in the ferry shoved
him off the (lock into the river.

Q. That is the story as it came to you?--A. Yes, sir.
k Do you remember when that was?-A. I think it was about a

w I before the shooting took place; maybe not that long; it was in
a week, though.

Q. Did you hear any complaint made by this man about it-hear
of it?--A. No, sir; I heard about it first, from Captain Macklin, his
company commander.

Q. Do yot know whether this was brought to the attention of the
commanding officer officially or not I--A. I do not.

Q. Do you know whether the Adair affair of the lost pencil was
brought to the ttention of the commanding officert--A. I feel pretty
sure it was not.

Q. Do you feel the same assurance about the other-that is, it
wasn't brought to Major Penrose's attention offlcially?--A. I am not
certain about that. I was told by this man that was with Reid,
Corporal Madison that Reid got what was coming to him; that he,
Madison had told him to shut up and quit his fussing and come on
home; that he persisted in it and got what was coming to him.

Q. In other words he was drunk, and it was reported to you by
Corporal Madison, wo was with lum, that he had gotten what he
deserved ?-A. Yes, sir.

Q. Did* you ever hear of any resentment on the part of the men
about that--A. I did not.

Q. It never came to the office officially during your presence
theret--A. No, sir; it did not.

of Did you ever hear any question of resentment raised about any
of these things until after the 13th of August ?--A. I did not.

Q. That was when the discussion of it commenced --A. Yes, sir.
Q. If it was before that, there was no appearance of it by the

officers--at least, by yourself1--A. No, sir; if they talked about it,
it must have been among themselves in barracks.

Q. Who reported that to you about "No damn nigger could bring
anything through him ?"-A. That is what Adair told me the inspec-
tor said to him.

Q. Mr. Grier, do you know where the recruit depots are in this
countryt--A. I know there is one at Columbus Barracks and there
is one at Jefferson Barracks and there is one at Fort McDonald
[McDowell), Cal.

Q. You don't understand, then, when you said there was a depot
at Mobile, Ala. ?--A. I meant a recruiting station.

Q. As a matter of fact, we only have three recruit depotsl--A. I
think so.

Q. There are certain depot posts under the late order I--A. Yes, sir.
Q. So when you said eot, you had in mind the place where the

men were recruited from I-A. Yes, sir.
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Q. Have you any sort of idea or knowledge in your mind as to
where any (leinite proportion of the men of that battalion came
from -- A. No, sir; I have not. I never tried to figure out where all
those men came from.

Q. And these things that you recollect-how did you get this
informationI From using tlie muster roll or what?-A. From seeing
tlien on the description and assignment cards. Whenever a recruit
was assigned to the post and I was assistant to the adjutant or when
I was doing the work myself, true copies had to be made of the card,
and it was my business to compare those true copies before it was
sent to the conunanding oflicer for signature, and in that way I would
notice a particular inflividual; I might notice he was recruited at
Mobile, or something of l.hat kind.

Q. Now, Mr. Grier, I wish you would tell the court as fully as you
can all of the order that Major Penrose gave that nig'.t to you to trans-
mit to the company commanders about tlhe rescinding ot passes, and
what, if anything, %as to liappen besides the rescinding of the passes.-
A. Major Penrose told me to see all company commanders and notify
then that all passes would be up at 8 o'clock that night-the night
of the 13th of August; that this order would be published to each
company at retreat, and that all men who were not found in the gar-
rison at retreat patrols would be sent out immediately afterwards at
stated intervals and gather them in; make them return to the
garrison.

Q. Was anything said in this order about men being kept in after
8 o clock?-A. Yes, sir; practically so. 'l'le passes were up at 8
o'clock and anybody out after tOat would be absent without leave.

Q. And you actually gave those orders to the company command-
erst-A. Yes, sir; Maor Penrose told me that he had already told
Captain Macklin, the officer of the day, himself; that I need not see
him.

Q. So the only two company commanders that you had to see were
Captain Lyon and Lieutenant Lawrason. Is that correct? ---A.
Yes, sir.

q. You don't know anything more about the call of the mayor,Major Coibe, and Nlr. Evans than the fact that they had called andmade a complaint? .--.A. That is all.

Q. You didn't see them at all?-A. Simply what .Major Penrose
told me Iiniself.

A. This Evans incident; that was in your mind as a result of tie
conversation tltat Major Penrose told you he had lind with these two
men?-A. Yes, sir.

Q. And that was, you understood, ll e catIse-the moving cause-
for keeping the men in tLat nigt--A. Yes, sir.

Q. And you understood ti at. t-ey were kept in--wl-at purpose was
it for keeping the mnen in?---A, For fear that those men on pass in
Brownsville might have some trouble with people iii town who were
friends of the Evanses.

Q. Was it that there was a feeling on the part of the men against
the citizens, or the reverse?--A. The reverse; that the citizens would
make an attack and probably waylay one or two of those men on pass
and beat them up out of revenge; that was the idea I got of it.

Q. That is the impression you got from Major Penrose, that it was
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for the protection of his men against the people of the town that he
had given these orders?-A. Yes, sir.

Q. You were not given to understand that there was any feeling at
all on the part of the nien in the post against t.e people of the town I-
A. No, sir. •

Q. You say you went to bed about 12 o'clock?-A. No, sir.
Q. Jc'ween 10 and 11 o'clock, wasn't it-A. Yes, sir.
Q. Mr. Grier, go to the map there and show us where your quarters

were.-A. (Witness goes to map.) My quarters were right here, sir;
No. 5.

Q. Anybody on the other side of you in No. 61--A. Nobody in
there; it was vacant.

Q. Who lived in No. 41--A. Lieutenant West, but he was absent
at Fort Sill.

Q. Anybody in No. 3?-A. Captain Lyon.
Q. Who lived in No. 21--A. Nobody.
Q. And I ?-A. Nobody.
Q. And the next house was the commanding officer's?-A. Yes,

sir; the next house was Major Penrose's.
Q. Then, you went from your house, No. 5, when you went about

15 yards, you say, to Captain Lyon's quarters?-A. Yes, sir; and
then struck out for that path that goes across there oi the map to C
Company.

Q. 'T'hat would be right directly on your road to C Company bar-
racks anyway, wouldn't it?-A. I figured that it would be on the
line that I would meet Major Penrose going from his house toward
B ConTauy.

Qug. I 11Cyou heard this first shot, did you dress as rapidly asyou
cou(?-A. Yes, sir; I did. I put on my shoes over my bare feet,
pulled on a pair of klaki trousers, blouse, and my hat and iy revolver.

Q. You have had considerable experience as a cadet in getting
dressed rapidly haven't you, Mr. Grier?-A. Yes, sir.

Q. Now, with respect to the time it took you to dress as a cadet,
how long did it take you to dress and get out that night?-A. Well,
it took me a little longer, sir, because I had to open this trunk lift it
up, reach in the tiller of the trunk and get a small-it had been a
fig basket but at that time it wis filled with revolver ammunition-
and I reached in there and got some ammunition for my revolver and
stuck it in my pocket and then ran.

Q. You ran, did you ?-A. Yes, sir.
Q. Is that the only difference in the time it took you to dress then

and the time it took you to dress as a cadet?-A. That is about all,
sir.

Q. In other words, youi got out as quickly as you could, and get
that ammunition?-A. Yes, sir' I knew when the call to arms
went and that shooting was going on that something serious was
occurring.

Q. You were on the stairs, you said, when you heard Major Pen-
rose give the order to sound call to arms?-A. Yes; I was just going
down the stairs and there was a side window in the house right at the
head of the staircase and that was open and I distinctly heard him
say to sound call to arms.

Q. Did you hear him say that more than once--A. I heard him
say that several times.
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Q. Where did you locate him by the sound at that time l-A. I
should judge that Major Penrose must have been out on the parade
at or near the front of his house; then later on I heard him give the com-
mand to fall in when he was about in the center of the parade ground
near this walk that goes over to 0 Company.

Q. That, you assumed, from the location of the voice, or how--A.
From the location of the voice; yes, sir.

Q. Where is that window that you say-give us an idea where it
is-the window that you must have heard from the opening?--
A. Right here, sir; it is not marked on there.

Q. It is on the cast side--A. Yes, sir; there are two bedrooms,
an( there is an eat window in the east bedroom and an east window
in the back bedroom and the stairway runs down from the back of
those two rooms.

R.Are you positive that there had been no call to arms sounded
until after you heard Major Penrose give that order sound call to
arms?--A. Yes, sir.

Q. And are you positive as to the direction from which the cill was
first sounded t-A. There is no doubt but that it was sounded from
the guardhouse first.

Q. And you are equally certain that it was sounded afterwards over
by the barracks?--A. Yes, sir; probably by every musician; prob-
abh' all four in the two companies--maybe five.

Q. You don't pretend to say you know how many--A. No, sir.
It seemed to me that all were blown over there.

Q. You assumed that because that was the orders, and you heard
a lot of other bugles blowing--A. Yes, sir.

Q. Major Penrose had been over in front of the quarters-the bar-
rack s-an appreciable time before you got thereT--A. He was; he
must have gotten there a couple of minutes before I did.

Q. Now, we want to know whether all the shooting you heard with
the exception of those two first shots was high-power shots or shots
from high-power rifles or not? Tell the court now, as near as you can,
what you recollect of the sounds of that firing, commencing right at
the first.-A. As to those two pistol shots first, then a good volley,
then a ragged volley, and then about 20 shots like fire at will; outside
of the first two shots, those were from high-powered rifles. That
stopped, as I stated, when I got to the C Company barracks, or ap-
proximately near there, but the firing up town continued for some
time after I formed the company, and that was from mixed arms-
from rifles, revolvers, and shotguns.

Q. About how long did that continue after these volleys ceased?-
A.I should say three or four minutes.
• Q. Could you locate that at all, or were you listening with that in

view?--A. No, sir; I did not notice anything more than the sounds
of it; it seemed to be quite a distance from the post.

Q. The only thing that you heard coming over the post were these
shotgun shots-A. Yes, sir; what I took to N,1."t.

Q. Then there was some shotgun shot while you were going across
theret--A. Yes, sir; if I was not mistaken in that; there was,
undoubtedly.

Q. That must have been inixed up with the rifle shooting, wasn't
itt--A. That was at the limtie the rifle shooting was going on, but I
don't remember of hearing any shotgun report at that time. It was
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quite possible I would not hear it in the discharge of those high-
powered rifles.

Q. But the distinct impression was created in your mind that there
was shotgun firing because you heard these shots falling around ?--A.
Yes, sir; and I afterwards felt that I could not have ben nuistaken,
when a man at tht hospital said there were several shots came up that
wvay.

Q. That simply confirmed you in the impression created in your
mind at that time?-A. Yes, sir.

Q. Were there any other calls sounded that night than those you
have testified to? The call to arms which caine from the guard-
house in response to Major Penrose's order, and then the taking up of
it by the musicians--A. No, sir; I don't remember but one call that
night, the call to arnms.

Q. How long did the firing keep up altogether after the call to arns
was sounded ?--A. Vell, what do you mean?

Q. The whole business, town and all?-A. After the call to arins?
Q. Yes.-A. I should say about six to eight minutes.
Q. In the formation of this company, you said there was a good

deal of confusion. What was the nature of that confusion? What
do you mean? ExRlain it a little more fully.-A. On account of the
fact that thte men believed the barracks were being shot into, they
wouldn't allow a lamp to be lighted or a lantern, fearing to draw the
fire into that particular barracks. As a result, when they got out of
bed to get their clothes and get their arms and ammunition they got
to running around there and jostling each other and they coula not
find any'thmg hardly that they owned.

Q. Well, did you see quite a niumber of men in this semidressed
condition that you spoke of?-A. Yes, sir; those first men that I saw
get out of C Company, some of then were down there in their under-
clothes; some without shoes.

Q. Now, how long after you got the order to form this company
or to take command of this company, was it before you commenced
to count them, or went along the lin?-A. Well, practically no time
at all sir, because I saw just as soon as the acting first sergetuit started
to call the roll that lie did not know it. le jumped from a sergeant
to a private and back to a corporal. I saw lie did not know the roll
and Ilhut him off.

Q. And you shut him off ?-A. Yes, sir; I said quit it, and I went
along the line.

Q. Did he go with you ?-A. Yes, sir.
Q. And as you saw any men not properly equipped you sent them

back-A. Yes sir.
Q. What did you do immediately after that?-A. I went right

inside the barracks. I think I counted 52 men there, and I knew
there oughit to be 60, and naturally I went inside.

Q. Where were these men that you said were disputing about the
ammunition-this Artificer Rudy and the quarterniaster-sergeant-
A. They were right at the door to the ordnance storehouse.

Q. Was that upstairs or downstairs?-A. Downstairs.
Q. Was it on the garrison side or on the town side?-A. On the

garrison side.
Q. Then how close to the exit on the garrison side-that is, the

doorway#--A. About as far as from here to that table.
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Q. How long did you stay there?--A. I stayed there long enough
to order Sergeant McMurray to open that up and open up the box of
ammunition.

Q. Did yeu order an original box opened I-A. Yes, sir.
Q. You are sure about that -A. Yes,sir.
Q. Did you then go upstairs?-A. Yes, sir.
Q. Did you run upstaiis?-A. Yes sir.
Q. How long did you stay up tiere?-A. Just a minute; I saw

that man up there.
Q. What man was thatf-A. I don't know what his name was; I

would never be able to recognize him again.
Q. The man that had that gun without a bolt?-A. Yes sir
Q. How many men were up there at that time 1-A. He was the

only one, I think.
Q. The rest of your men at that time had gotten down and out-

side ?-A. Yes, sir. . In the meanwhile the quartermaster-sergeant-
those new boxes of ammunition are put up with a thumbscrew, and it
doesn't take but a minute for the men to cut that and open the box
of ammunition.

Q. Did you send that man downstairs 1-A. Yes; I sent that man
down ahead of me.

Q. So when you went dow V, so far as you could determine, there
were no more men upstairs?-k. No more.

Q. Where did you go from there?-A. I went on out to the wall. I
camie downstairs and I went and saw that ammunition being opened.

Q. Where was that issued from?-A. That was issued right in the
room from a box that had been taken from the ordnance room. The
Iandoliers were taken right out, and passed along to the men.

Q. So the men didn't come back in there ?-A. They did not; that
was my object in doing that, to keep those men in ranks.

Q. Row, Mr. Grier, there is an entrance to that barracks from the
town side?-A. Yes.

Q. On the ground floor?-A. Yes.
Q. Could not men have come into that place when you were stand-

ing down there looking at the ammunition, or were your men outside
at that. time? I mean, could men have come in from town without
Your observing them?-A. No, sir; I don't think so. Of course they
,night have come in while I was upstairs.

Q. Did you see any men who gave any indications whatever of
having been running or of exercising very vigorously--A. No, sir.

Q. There was nothing of that kind to arouse any suspicion, of yours
at all?-A. No, sir.

Q. If there had been any such thing would you have noticed it,
do you think?-A. I may not, have, because I was impressed with the
idea that. the post had been attacked, and naturally would not look
for anything like that in the men.

Q. You ( idn't see any men coming in from that direction ?--A. No,
sir; I did not.

Q. And they didn't come in-at any rate while they were issuing
that anmmition?-A. No, sir.

Q. And if they did come in, it must have been previous to that?-
A. Yes, sir.

Q. As soon as you got that issued it was taken out and passed
along the line -. Yes, sir,

789MAR. 5,10071'.
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Q. So, at that time the only men who were out of your formation.
as far as you know, were the men actually engaged in this issue ?-A.
Those were sergeants.

Q. Now, which way did you pass around to your designated post
in front of the barraks?-A. By the east, sir.

Q. Did any men join your company after you started the forma-
tion there I-A. They dd not.

Q.So that from that time on there no men joined the companyt--
A.Not so far as I know, sir.

Q. If any men had joined the company coming through the bar-
racks would you not have seen them or heard them? I mean during
the time you were forming there-that you were back of the com-
pany--A. When I was in back of the company?

Q. When yon went around in rear of the companyl-A. Oh, no;
they could not have run in then; if any of them came at all, they
must have come in while I was upstairs.

Q. And you were up there ho% sung?-A. I was only up there long
enough to find out what was wrong with that man; less than a minute,
I should sy.

Q. Well, during the formation there while you were counting this
company, did you see any evidences of this at all--of men coming ir
from another place than from the barracks ?-A. No, sir; I did not.

Q. What is your best judgment as to that fact; did any men join
your company from town after you got over there and joined the
company?

Assistant ji~dge-advocate:
I object to that question; it is an opinion pure and simple.

Q. Was there any evidence of this apparent to you?
Counsel for the accused:
He was right there; we want to know what his opinion is; ho is the best judge we

can get.

Assistant judge-advocate:
The question in its latter form, I have no objection to it. If it is for the second ques-

tion as readI, there is no objection to that. *
(The reporter here reads the entire question.)
Assistant judge-advocate:
1 object to thoe two questions going in in that form as cAlling for an expression of

opinion.

(At the request of the court, the question objected to and the
objection and reply threto was read by the reporter.)

The accused, his counsel, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the presiding officer announced, in their presence, as follows:

I amjnstnicted bv the court to announce that the objection is not sustained. The
question will be answered.

(The question was again read.)
A. There was absolutely nothing to warrant the belief that any

man joined that company from the time I took charge of it until I
put it behind the wall.

740 [Mzz.5,1M0.
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Q. What did you do, Mr. Grier, from the time you put that com-
pany behind the wall there in its position until you were relieved-you,
ourself? I want to know what you were doing during that time.--

4. I personally extended that line in conformity with the orders
given me by the commanding officer, and during he entire time I
was on duty with the company I walked up and down its length.

Q. Now, tell the court Mr Grier, where that company was hosted.
Go to the map there and make it clear, as near as you can figure it
out.-A. The company was formed here on the company parade in
front of C Company barracks and an interval here to the east between
C barracks and the vacant barracks out on this road that runs par-,
allel to the quarters, and then was extended in line of skirmishes
eastward, the orders being that my left would rest on the right of B
Company. Now, B Co pany's line came up approximately to the
center or in rear of the center of C Company barracks, and there
should be indicated on this map here a rear similar to the one shown
there at B Company. Anyway, to the right of B Company was the
west of that rear and the left of C Company was to the east, and the
company extended down to this road here when I had it. There is
a mistake there.

Q. Isn't there a road there ?-A. There is a road there that goes
down in front of the guardhouse; the guardhouse is shown along on
there; it comes right down to the road, and the post exchange does,
also. The post exchange is here in this comer of the road and the
guardhouse is down on the rofad.

Q. Well, how far around did you extend, Mr. Grier, with your com-
pany to your i iht--A. To my right down to this-

Q. You didn't go ,jt as far as the noncommissioned officers'
quarters at that tizne ?--A. No, sir; not at that time; I believe that
was done later.

Q. You do not know of your own knowledge?--A. No, sir; I do
not. When I had it the company was from the middle of C Com-
pany barracks to here--middle of that road there.

The presiding officer:
If there b no objection, I think It has been established that the map fa Incorrect

and unle. it b material-
Counsel for the accused:
It b not material. Z Just wanted to show where he was and what he was doing.
A.- I can explain in another way to the court. That line from 0

Company, from the rear of its own barracks, extended so that it went
beyond the guardhouse-it covered the guardhouse from the town.
( . Tell us where that* wall ends, Mr. Grier. Show us on the map,

with respect to the guard house and the vacant barracks.-A. My
impression is that that wall--I will not be positive-ends about here,
lightly from the center of those barracks (indicating a point about
opposte from Adams street).

What orders were you given, Mr. Grier, in regard to the firing
by your men while on th. lie-this outpost--A. The men would
not fire unless directed to do so by their officers.

Q And in case they were fired upon what were they to do t--A.
They were to wait for the command from an officer before they
returned the fire.

0. Dce. 402, WG-1, pt 2-.48
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Q. You were passing up and down on this Hne then, until you were
relieved by Captain Macklin ?--A. Yes, sir.

Q. While you were in front of C Company did you know anything
about a patrol going out from the company un er the charge of a
noncommissioned officer to observe the post --A. I did when the
patrol got back; yes, sir.

Q. Tell the court about that-what it was, what point and how it
came to your notice, and then from that on.-A. I sent the man on a
different errand from the company, and he didn't return, and when
he did get back, about three-quarters of an hour after, I asked him
where he had been, and he said the commanding officer asked him to
go down and see if everything was all right and see if any animals
had been struck by bullets.

Q. Who was this--A. That was Corpl. Charles H. Madison, of
Company C.

Q. Aid did he make any re port to you as to t lie result of his obser-
vations?-A. Yes, sir; he did. He said he found everything all
right down there; no damage had been done. lie said that the hos-
pitol steward reported to him that. there had been a couple of bullets
struck the hospital, and that is about all he said, and I said you had
better go right ahead and report to the commanding officer.

Q. Do you know of your own knowledge that he did report to the
comnniandlug officer?-A. No, sir; hut I saw him start within 50
yards of the commanding officer, and I presume lie went right to him.

Q. Now, when wais this, Mr. Grier, with respect to the time that
you were relieved from the command of the conipany?-A. Just
about the &aine time.

Q. Do you remember whether lie was down were Major Penrose
was at that time?-A. I did not see him.

Q. You didn't see him yourself?-A. No, sir; I did not.
Q. Now, liow long before this, if it was before it, that Major Combe

had come in? Do you know that.?-A. No, sir; I do not. I just
got up there in rime'to hear the tail end of the conversation between
the mayor and Major Penrose.

Q. Did yot hear D Company come back?-A. Yes, sir.
Q. Well, was it before or after D Company had come back--A

About the time D Company got back.
Q. After this Corporal Madison canie back and reported?-A.

Yes, sir.
Q. You didn't see him any more that night?-A. No, sir; I did not.
A member of the court:

Before we adjourn, Mr. President, I would like to ask that the court be cleared and
not closed.

The presiding officer:
Mr. Judge-Advocate, please clear the court, including the witnew.

(Whereupon the judge-advocate had the court cleared as directed.)
The same member:

I would like to ask the consent of the court with reference to any remarks that may
be made whether or not it is the intention of the court, as the custbdian of the record,
to have them made of record, or whether the defense or the judge-advocate desire to
do it. I here want to make a few remarks that will have, no bearing, I think, on the
evidence, but before I do so I would like to know whether it is the desire of both the
prosecution and the defense to have everything that is said to be made of record.
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Counsel for the accused:
If it is not bearing on the caw-

The same imnmber:
It has Iearing on the conduct of the coas,

The presiding officer:
1l1t not on any of the evideice of the case.

The same member:
It may be tated, Ind if there in no olbjeclion it can be left out. T don't care to

,'.ivuiiber (lie record. I am simply king tihs: II is for my own inf,,imition and
il;it of other members who have Vx )re(w41 the sinie to ie. Therv an- 'crtain dis-
fint alh.gations laid here in thwe charges. and for ily Iart I do not 'mdireiaiid the
karing of the examination of a witness which plates to affairs A hich ocurn-4 after
Ihis was all over. Wihat is herd alleged against the acciued was cmv.re'] by a certain
hine. The matter was all over in a certain olipw. I don't mean tio may that this had
W.en established in evidence, but it is establhed in the charges. The charges relate
to a certain date and certain hour and how tile orders of the commanding officer were
,xecuted by his subordinates after they went to that wall, for instance , does not seem

to me to be material. 'What I understand the deftens is trying to establish is that the
commanding officer did take the precautions-the neces ary precantions--he gve the
nece-acry order.-timely orders-and it sevnis to me that we an waiting time in
investigating what was done at 1.40 a. in. or 2 a. m., or how this police wts relieved,
or whether the stable was hit, or what these reports were. I Eimply ask for my infor-
intion.

Counsel for the accused:
We would like to state in that question, that we think if the member will read the

SecMnd sl ,ceii(lion he will see that tie conduct of the vminmuandig officer on that
night. and the whole of his conduct, is brought directly into qmu.i ion, and with your
jerrnision I will rad it. (Counsel reads charge, second I.cifit-oil, beginmiing with
tilit words, "Knowing the inflamed" and ending with "by reason of such failure,' etc.)

The same member:
The etc. that you are now reading limits it by rea on of which they proceed to du so

and so.

(Counsel continues and reads down to the end of the second speci-
fication.)

Counsel for the accused:
In the firs, specification it says: (Counsel reads first specification, beginning with

the words, "Did immediately thereafter and until daylight" down to and including
the words "for such crime.") The time alleged was between 12 o'clock and daylight
that night. Our idea isasto whether or not t these precautions that were takenbythe
(com)ianding officer during the period from 12 o'clock that night until daylight were
smwh as a rea.ionable, prudent commanding officer should have taken. That is our
pc-ition exactly, and we want togo on record as iaying a great deal that was admitted
iul regard to those rows of the individlnad en, we ha ve not seen the pertinency of it at
all except that we assume it was put in to show imntivo.

The same member:
I can well understand that everything that occurred prior to the time the troops were

slationetl at the wall is a part of the ra jesta and relates directly to what was done, and
it seenis to me it has been established, without exprev, ing an opinion, by a number of
witnesses as to what was done, and this is simply acuinitlative.

Another imi(uher:
I imiove that the latter which has been taken down by tin, rep, mt'r he not icvurded

and that we do not discuss this any further and that %tw clear the ivurt.

MAIL 5, 100?. 1
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The presiding officer:
I would like to have an expression of opinion from the Judge-advocate and the

counsel for the defense as to whether that should be taken down.

The judge-advocate:
As far as the prosecution is concerned, we have no desire whatever to have that

appear of record.

Another member:
I think that was the understanding.

The same inember:
I would like to my one more word. As I drew attention to this, of course It hardly

seems necessary for a member to say that if I had thought fora nionient anyone could
imagine that atiya(t ion that we might. take or any discussion that might be taken
would be prejudicial to the case of course it woula not have been begun or uttered.
It isn't wilh that view; it issimply for the purpose, as I stated at the outset, ofg-aining
information as to the extent the defense desires to prc!ong this thing by accumulative
evidence on this matter, and precautions of the commanding officer on this occasion.

Counsel for the accused:
The only thing that the defense withes to say is this: We have no control whatever

of the record; we recognize the record is in tie hands of the court. We purposely
refrained from saying anything and this is our position.

The presiding officer:
I think the understanding was clear that this should not be made a part of the record

and unless the court decided to do so.

Counsel for the accused:
May I make one more pertinent reply to the remark of the inember. The defense

does t consider that it his offered any evidence whatever; we have not yet opened
the defense and we recognize the right of the court toask us, when we have ,ommetnced
this evidence, what we propoe to lirove. So that is what we are doing this for, but in
doing so we announce the rule, which we have announced before, that we propose to
go into it fully.

The accused, his counsel, the reporter, and the judge-advocates
then withdrew, and the courv was closed, and, on being opened, the
presiding officer announced, in their presence, that the matter would
remain of record.

Counsel for the accused:
Is it true, may we ask, you are going to Jose at the expiration of this witness's teeti.

mony?

The judge-advocate:
As far as we iow know, we will rest at the closing of this witness.

At. 5.20 p. 11., Tuesday, March 5, the court then adjourned to meet
at 10 o'clock a. in., March 6, 1907.

CHAS. E. HAY, Jr.,
,pta in, Acting Judge-Advocate, Judge-Advocate.
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HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., ifarh 6, 1907.

The court met pursuant to adjournment, at. 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of March 5 was dispensed with.

I.ieut. 11. S. GmiER, Twenty-fifth Infantry, was reminded that he was
still under oath.

CROSS-EXAMINATION CONTINUED.

Q. Mr. Grier yesterday afternoon we had reached the point where
you had lust left Major 'enrose who was at the time in the presence of
Doctor (Combe, and I will take it up from there. Wha. instructions
did you receive upon being iclieved by Major Penrose at that, time, if
aly? If you received no instructions what did you do?-A. I was
ordered hyiMajor lenrose to tell Captain Macklin that his company
would go on guard immediately and remain on unil reveille. Major
Penrose said: "After you do that you may go home."

Q. And you did go liome?-A. 'es, sir; that. is, I went. to Captain
Liyons quarters.

Q. Did anything else occur that night?-A. Not. that I recollect sir.
Q. You s aed ln your direct evidence that in going across 6ro

your house firs' that you hear(] somebody rushing toward you in the
(lark that turned out to be Sergepant. Harley. Why did you not see
hin, Mr. Grier?-A. For one thing the night was too dark to see any-
bidy until they were right up on top (of you; iha is, to recognize them.

Q. What kind of a night, was it? Describe it.-A. It. was a star-
light, night, but the night was dark.

Q. You didn't know anything personally about C Company-howit was equipped with ammunition, did you--of your own'knowl-
edgo?-.-: No, sir. In all the time I had been in the regiment-

Q. I asked you if you knew anything about how C Company was
equipped with cartridges that, night.-A. What do you mean?

Q. Do you know what kind of cartridges they 1had in their pos-
.'ssion. ol your own knowledge I The men, I mean.-A. I know
what they had when they were issued; yes, sir.

Q. You have explainMd the issue; but. I want to know, did you
know of your own knowledge what was issued to them V-A. Yes, I
(lid; as adjutant, at guard mounting I know that the men ot C Com-
pony had guard ammunition, as everyday occurrence.

Q. You testified, in direc', exaiinat ion, as follows-speaking of the
order about brealdng open the gun racks: "Q. Do you know of your
own personal knowledge who ga"'e the order?-A. I do. Q. Of your
own personal knowledge?--A. Yes. Q. Please s-ate it.-A. Major
Penrose. Q. Did you hear him give it ?-A. I did 'not hear him give
it." Will you explain how you knew of ybur own personal knowledge
that Majo: Penrose had given the order?-A. Major Penrose told me
when he assigned me the command of the company that he had just
given orders for then to break open the racks in Company.

31,11.419,107.1l 745
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REDIREU EXAMINATIN.

QUFSTIONS BY ASSISTANT JUOE-ADVOCATZ.

Q. Mr. Grier, I think you stated that. the report. made by Corporal
Madison to you, with reference to conditions at the quartermiaster
corral or stables, was made about the sanie time as the return of
Ca pain Lyon's company. Is that correct ?--A. Jus, about.

Q. Do you know whether it was before or after the return of Cap.
rain Lyo's conipany?-A. I do not.

Q.You stated that immediately after making this report to you-
in fact before the corporal had entirely finished making his report-
you directed him to go and report to the commanding officer. Is
that, correct ?-A. That's correct.

Q. And the commanding officer at that time was only 50 paces, I
think you said, from you, or 50 feet?-A. Fifiv yards, I think.

Q. And Corporal Madison started in that direction?-A. Yes, lie
did.

Q. So tha! in case he went directly to the comnmianding officer his
report, as it conditions at the quariermiaster corral and elsewhere,
inus' have been niade to Major Penrose before Mayor Combe left tile
vicinity?

By counsel for accused:
We objecit to that question. Witness said lie didn't hear the report to Major Pen.

rose and wasn't present, and lie tan't posibly answer the question; and it is an argue.
nienlary question besides, and objectionable on that point.

By the assistant judge-advocate:
I will withdraw the question.

Q. flow long afterwards was it that you went over to where the
coninnding officer was and heard some part. of the conversation--
the latter part, you said, of the conversation between himni and Mayor
Conmbo?-A. How long after what?

Q. Hlow long after Corporal Madison reported to you?-A. Well,
practically about the same time.

Q. )id Corporal Madison go ahead of you or behind you?-A. lie
went ahead of me.

Q. To the best of your recollection how much before ou did he
go-a minute, or the same time, or two minutes. or wat?--A. I
should say about a couple of minutes. I stopped and talked to
Captain Ilacklin and told him where his company was.

Q. You were awakened from sleep by the sound of some shots, I
believe you testificd?-A. Yes.

Q. Am you positive that those were the first shots fired that
niglat?-A. I an not.

Q. When C Conpany was extended. along the wall, would it have
been trossihle for any men to have joined on the extreme right of
tie conipny in the darkness without being seen by you in case you
were at the other end of the line at the tinme?--A. It would have
been possible, but not probable..

Q. Is it not possible to enter the squad room, the squad room
upstni.) in the earracks, by the stairway in rear of the br.rracks?-
A. Yes.
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q. At the time you counted the men and satisfied yourself that
each was provided with a rifle and ammunition, were you looking for
evidences of men having come back from town, or were you merely
checking over the nen to see that they were armed preparatory to
taking them out and putting them on a defensive line?-A. I did not
look for any men running ii.

Q. You (id not at tile time suspect that there was any probability
that men of the company had taken part in the shooting?--A. I did
not. Didn't think it was a probability at all; never occurred to my
mid.

Q. So that when you stated that you did not see any evidences
of men having returned in a hurry you were not looking for such
evidences or sins?-A. I was not looking for any evidence, but I
should regard it as a very unusual performance, and would have
remembered it if I had seen any nien run in after the company was
formed.

Q. Were you not yourself at this time more or less excited l-A.
Not particularly so. .

Q. During the period that the firing of high-power rifles was going
on did you hear any other kind of firing?---A. I did not-don't
believe I could have heard it.

Q. About how many shots do you think were fired altogether by
these high-power rilles?---A. I should say about 50 or 60.

Q. AlT together? --A. All together.
Q. Was any effort made, so far as you know, to ascertain the

truth of Adair's story of ill treatment at the hands of the customs
authority?-A. I don't know.*

Q. When you took your family over to Captain Lyon's quarters,
how long did you remain there?-A. I did not remain; I simply took
them along the walk and left them in frbnt of that quarters.

Q. Can you be positive that the call to arms you heard was the
very first one that was sounded that nightl--A. I am absolutely
positive it was.

Q. Did Major Penrose, prior to the shooting, ever express in your
presence his opinion as to whether or not a soldier was responsible
for the assault on Mrs. Evans? If so please state the circum-
stances and what were his words.-A. He did not. He said that if
he could find sufficient evidence against any soldier in his command
that would commit an outrage like that he would endeavor to get
him the limit.

Q. Did lie not also state to you that in his opinion no man in his
command had done the thing, or words to that effect?-A. lie did
not. He said they seemed to think that a soldier had done it.

Q. By "they" whom did he mean--A. Mayor Combe and Mr.
Evans.

Q. He said they seemed to think a soldier had done it?-A. Yes;
but they couldn't produce any evidence to prove it.

Q. Did not Major Penrose add something further with reference
to his own opinion aw to whether or not a soldier had done it?-A. He
did not.

Q. Will you please state. to the best of your recollection, the entire
conversation as it occurred?-A. Upon giving me the order in regard
to passes, etc., as already given, on the night of the 13th of August,
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Major Penrose stated that Mayor Combe and Air. Evans had been
to see hhn within half an hour oft the time that I reported to him and
had claimed that a negro soldier had assaulted Mr. Evans the night
before, shortly after she had returned from riding; that this soldier
had grasped her by the hair as she was leaning over the fence, and
that she screamed and the man ran; that they were unable to
identify the man, except that he Was a large black negro, dressed in
a blue shirt campaign hat. khaki trousers; that he had offered-
that Major Penrose had told him that he would-that he had several
men in the command that, would answer that description, and if they
desired he would have them up and Mrs. Evans could take a look
at them, whereupon Mr. Evans said he (lid not think his wife could
identify the man other than by the description given. Major Penrose
then went on to say, "If that was one of those men did that thing, I
wish to God I could get ahold of him and get him the limit."
That's all.

Q. So that, aside from what is implied in Major Penrose's language,
he never expressed to you his opinion as to the probability or possi-
bility that a soldier committed this crime?

By counsel for defense:
We object to any further questions of that kind. The witnwss has answered that

twice; stated that he did not give any such opinion. lie has twisted it another way
and asked hin all he did give, and he hw given that. It is unimportant. but when
witness has answered a question twice we think it clearly within our bounds to object
to further answers.

By assistant judge-advocate:
I will withdraw the question.

EXAMINATION BY THE COURT.

Q. Did you apprehend any trouble the night of Augtust 13-14, 1906,
when you first retired that night with your knowledge of conditions
existing at that time?-A. I (lid not.

Q. Do you know anything, from your personal observation, at the
formation of C Company at call to arms of the whereabouts or actions
of the noncommissioned officer in charge of quarters who is supposed
to have the keys to the armracks--Sergeant Brawnerl-A. I do not.
I do not remember seeing Sergeant Brawner.

Q. Why was it necessary to break open the gun racks of C Company
with an axt--A. I don't know, of my own personal knowledge.

Q. You say you don't believe men could have cleaned their rifles
while they were at the wall. Explain why not.-A. Because I don't
believe the brush wiper carried in the butt 6f the new gun, without
accessories, is sufficient to remove powder stains from a gun barrel.

Q. How did you account for some men appearing with guns before
the armracks were broken%

By counsel:
I don't think that is a fair inference from his evidence. We don't object to the wit.

ness answering the question, lhut we wish to state that it is not a fair inference from niq
evidence that has been ititd iiced by this witness as yet. Don't mistake 11s: wO don't
interpose objection to it, but with that explanation we are willing to have tle witness
answer.

A. I didn't think of it at that time, but since the Brownsville inci-
dent I have come to the conclusion, wien the call to arms sounded and
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I' the ien, sonic of them, found they could not get their rifles out of the

racks they thought they would at least o down and be present at the
forniation. Some of hem did this, while others stayed back until
they could get their rifles before they went out.
At this point the accused, his counsels, the witness, the reporter,

atid tie judge-advocates withdrew, and the court was closed, and, on
being opened, the president announced, in their presence, as follows:

TIi..h4nographer will please read over the last qu,-stion and answer.

('I'he reporter then read last question and the answer thereto.)
By president of the court:
That does not .xuvily answer the question; if the wit nem will go on and explain what

fo|llmws that. t(m 11li, read ain) You testified that soieof the men appeared in
rank--you fuuiid Fonic in rati1s with guns, others without. low do you account
for those men being in ranks with guns and others without at that time?

A. I can account for some men appearing with arms at that particu-
lar time because the order to break open the racks had been given the
company before I got over there. It may be that the sound of break-
ing open the racks that I heard was on the second rack broken open
and the first one had been broken open before I got there.Q. 11ow many rifles does one arinrack contain--A. I don't know
exactly; I should say from 15 to 20.

Q. low many armed men did you count in ranks?-A. I counted,
to the best of my knowledge and belief, 52 men.

Q. (Same question repeated.)-A. Yes; 52 armed men, when I
finally checked th company complete.

Q. The number of rifles contained in two annracks not being
enough to arm all the armed men you counted in ranks, where did
the other men get their rifles?-A. I don't know of my own knowledge.
1 suppose that the noncommissioned officer got there with the keys
and opened the others.

Q. Did you receive official information afterwards in regard to
that point ?-A. Yes, sir.

Q. What was it?-A. I heard Sergeant Brawner, the noncommis-
sioned officer in charge of 0 Company quarters on that night, tell
Major Penrose the following morning.

q. Do you know where Sergeant Brawner was at the time of your
verification of Company C?-A. I do not. Do not remember of seeing
Sergeant Brawner at. all on that night.

Q. Did you later know- officialy-of your own official knowl-
cdge?-A. No, sir; only what I read in the report of the inspector.
I might say there that Sergeant Brawner was accounted for that
night, in checking up the men on guard and sick, as "Sergeant Braw-

,ier in charge of quarters." That was the report made to me when I
reported the twoabsentees.

Q. Who was the other absentee?-A. He was not accounted for
as an absentee, sir. lie was accounted for as in charge of quarter.
Then the first sergeant reported two men absent on pass and I
reported these to Major Penrose by name.

Q. ilow long after you reacheI Major Penrose, in front of Corn-
aiy B, did lie tell you he could not find Captain Macklinl--A.
l|iht away.

Q. llow long was that after you had gotten up from. bed?-A.
About five minutes, I should say "-four or five minutes.
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Q Did Maior Penrose give any reason for ordering the gun racks
of ioiipany ( broken open?--A. Not to me; simply stated he had
ordered the racks to be broken open.

Q. Over what length .of line, in yards, did 0 Company extend along
the garrison wall#-A. About 150 yards.

Q. Considering the darkness of the night, as testified to by you,
would it have been (iffcult for men to have joined the right of (lie
company when you were at the left without being seen by you, or
vice vcrsa?-A. It would have been possible; but I don t believe
that any man who was out would know wherf his company was sia-
tioned, and for that reason I do not believe it was probable diat
any mnan did attempt any such thing. It would not have been dilli-
cult, however, for a man taking chances to come in on the right of
that line.

Q. After you came downstairs (lid you again inspect or verify the
coinpany?-A. That is the time when I verified 52 armne( men in
ranks. 'rhe first time I inspected there were about, as far as I could
tell, 10 men absent which I wished to verify. As already stated, I
found 3 of those men in barracks. The first sergeant reported to
me then 4 men on guard 1 man sick in the hospital, and 2 absentes,
by name. I was satisfied then that approximately 60 men that
behonved to the company were present or accounted for.

Q. Was one of the certificates to which you testified signed by
the accused? That refers to the certificates you spoke of that were
sent in from Fort Niobrara.-A. My impression is that Major Penrose
did not make any certificate relative to the colored troops, as I don't
believe he had ever served with them before.

REDIRECT EXAMINATION.

QUESTIONS BY ASSISTANT JUDOE-ADVOCATE.

Q. You stated that inasmuch as the men had only a brush wiper
with which to clean their rifles, you didn 't think they could have
cleaned those rifle barrels thoroughly while they were along the
wall; is that correct?-A. Yes.

Q. Is there not room enough in the same receptacle in the butt
of the rijle for a man to carry a small piece of oiled rag ?-A. Yes.

Q. Is it, not customary for soldiers to do that?-A. I don't believe
it is.

Q. It can be done, however, can it not?-A. It can be done.
Q. A man could use a piece of his handkerchief, could he not or

any piece of cloth, and clean the gun out there on the line, could he
not' ?-A. Yes.

Q. While you were crossing the parade on your way to join C Com-
pany did you hear any noise of breaking open armracks?-A. I
did not.

Q. Did this noise-which you afterwards found was the noise
caused when the men were breaking open the gun racks in the com-
pany-did this noise begin while you were in front of the barracks?-
A. It was going on when I went in front of C Company barracks
after being directed by the commanding officer to take charge of
that company. That's when I heard it; when I went over in front
of the front door.

HAS. 0. 1907.
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Q You stated it was four or five minutes after the shooting began
before you saw Major Penrose that night.

By counsel: #
I don't think that was the question. I think it was when he got In front of his

company, but I don't make any objection. It is practically synonymous.

A. Practically-yes; it was.
Q. Was the rifle firing up town still going on at that time?-A.

It was when I reported to Major Penrose. It stopped just about
the time that I went to C Company.

Q. And then after you got to C Company you had this counting
up of men to do; you had to go in the quarters to look up themen
that were still absent; send men back to get more clothes on; send
111(11 lack'to get their arrns, and then personally satisfy yourself
that every man had a rifle and amniunition--A. Yes.

Q. So that, did not this counting up of men and inspection, visit
to the barracks, and so on--did not that take up sufficient time for
men to have gone at a run for a distance of 300 yards?-A. Certainly;
it took about live minutes to do that.

Q. So that it was five minutes after you were first awakened by
what you called two istol shots until you saw Major Penrose first.
You then went to C company and it was five minutes more before
you had finishIv counting up all the men, the inspection, eto. Is
that correct ?--A. Yes; that's might.

Q. And the flung ceased up town about the time you left Major
Penroso, while you were on your way to C Company?-A. Yes.

By assistant judge-advocate:
I would like to state to the court that this question which I am about to ask tha

witness ntow, brings in -ome new matter. It was not asked on the direct examination
because I did not know of it at the time-know of this occurrence with respect to
which this (Ittesti(' is being asked him, and in order to save recalling the witness
iater I am going to ask him now.

Q. Were you at Captain Lyon's quarters about 3.30 on the morn-
ing of August 14 ?-A. I was.

Q. Was Major Penrose there?--A. He came in about that time.
Q. What did he say with reference to his belief or disbelief as to

whether any men of the command had taken part in the shooting of
that night-of the previous night?--A. He said he didn't believe
they had.

Q. Will you kindly state his exact words, as nearly as you can
recall.-A. I don't recollect his exact words, but it was to the effect
that he couldn't see how those men-meaning the sldiers of B, 0,
and D Companies, Twenty-fifth Infantry, could have engaged in that
affair.

Q. Did he say anything with reference to Mayor Combe's report
to him?--A. N6thing, except that he believed that Mayor Combe
was mistaken. I believe Major Penrose also stated at that time that
he had seen Howard, the sentinel on that, post in rear of the quarter,
and that Howard had told him the first shots were fired over the wall
into the post.

Q. You say you did not see Sergeant Brawner that night at all?--
A.I do not remember seeing him.

Q. You stated, I 'hink, that the two men who were on pass from
Company did not return until the next morning.
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A. I don't know wholher T stated it or not, but! that's so, they did
not. 4

Q. Will ou kind give their names again?-A. Sergeant Ueorge
Thomas; Private Edward Lee.

REOROSS-EXAMINATION.

QUESTION BY TH ACCUSED.

Q. You were quartermaster, I think?--A. Yes, sir.
Q. Did you, as quartermasterfgive any orders about the repairing

of gun racks of C Company on that following ay--A. 1 did.
Q. You gave the yourself?-A. Yes, sir.
Q. What brought out this orde.V Tell the court the circumsiances-

how you happened to give the orler.-A. About 11 o'clock on the
14th of August Captdin Macklin came into the adjutant's office an]
said: "Mr. Grier, do you suppose your carpenter or blacksmith
can repair those raicks that were broken last night?" I said I
thought they could be, and told him I would at tend to it. Later on
in the day, about 1 o'clock in the afternoon, he came to me again
and said that the wagon had not come for the gun racks. I said: 'All
right, Captain, I will attend to that right away." Sent for a wagon,
saw the two racks put in the wagon myself, and taken to the black-
smith shop. '1 hey were there about two (lays.

Q. And they were repaired hby your blacksmith ?-A. Yes, sir.
Q. These aie all you know anything officially about being repaired,

these two?-A. Those were the only two racks that were repaired by
my order, and I had a rule in the quartermaster's department that no
repair work of any kind would be done except upon written order
fron the commanding officer or the quartermaster.

Q. You said it wvouildn't be diflicu ,t for these men to come into the
post on the right of your line if you were on the left, or vice versa, if
they were willing to iake chances. What do you mean by that--take
chances?-A. Well, I believe that almost-every officer and enlisted
man present that night believed lint the posC had been fired into,
and a man would be taking pretty slim chances to approach any por-
tion of that line and not run the risk of being shot, and I don't think
they wouhl have come in unless they were a solutely sure that they
were going to strike into their own company.

Q. Do you recollect having seen men-armed men-in front of
the company when you first got over to C Comnpany?-A. No, sir; I
wouldn't like to sav.

Q. I mean miwners of the company actually armed with their
rifles at the time you arrived there.-A. I don't recall it; there
m*lit have been; I' lon't know.

Q. You have not had any actual experience in cleaning these guns,
have you, -Mr. Gri1r-cleaning these rifles?-A. Yes, sir; I have.
I gleaned mv own rifle on the target range last year.

Q. Ilow adid you do it? To remove the pow(Ier stains, what is
necessary?-A. I never used that brush wiper after the first or sec-
ond attempt.

Q. How did you clean it?-A. I used the old-fashioned ramrod-
brass ramrod aid oiled rag.
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Q. You considered that necessary in order to effectively remove
till powder stainsl-A. Yes, sir. I found the brush wiper streaked
thi, interior, and had to use the other eventually in order to get it
thoroughly clean.

REDIREOT EXAMINATION.

QUESTIONS BY ASSSTANT JUDOK-ADVOCAT8.

o . Is there a thong or cleaning string of any kind kept in the butt
of thepiece, together with the brush wiper?-A. Yes.

Q. Is that thong provided with a metal top in which a rag can be
inlserted-A. Yes.

Q. And" the rifle can be cleaned in that way effectively, in case
one has a piece of rag--A. Yes; it can be. Think it is a longer
operation.

Q. it takes longer, doubtless, than it does with a ramrod; but in
case a rifle is cleaned within a very short time after it has been fired,
a1ll particularly if only a dozen or 15 shots have been fired from it,
is it a very difficult operation to remove powder stains at that time?-
A. Not particularly so; no.

Q. And even with this thong and a piece of oiled rag, how long
would it take a man to clean a rifle so that the barrel would show
no signs of powder for a number of hours at any rate after it was
cleaned?-A. You mean just the barrel itself, not the whole gun?

Q. Just the barrel and the end of the breech bolt; not the whole
gun ?--A. It would take five to seven minutes, I should say, to clean
it well.

Q. I would like to know how long it took you, after you had
counted the men and finished inspection, and so on, in front of the
hinrracks, before you had the company deployed on the wall; that
is, the interval between the time when you left the barracks with C
Company until the entire company was deployed between the point
you h ave mentioned-that sink in rear of B Company-up to the
point near Adams street where you indicated the right of your com-
pany was?-A. Well, it took me about a minute to march in front
of 0 Company barracks, around the east out to the wall; then before
the right skirmisher would arrive beyond the guardhouse it would
take a couple of minutes more at least.

Q. Are you sure it wouldn't have taken three or four minutes
more?-A. No; I don't think it ought to take them that long to
walk about 100 yards.

Q. So that altogether it was about three minutes more, to the
best of your recollection, from the time you left the front of the bar-
racks until the men were deployed along the wall?-A. Until the
right skirmisher, the right man, was in his proper place it would;
but in the meantime the wall was all covered by the movement.

Q. Were there any lights whatever in the vicinity of the barracks
at this time, or at any time after the firing?-A. What do you mean
by the vicinity of the barracks?

Q. Were there any lights in the barracks themselves other than
miatches struck by men looking for their clothes?-A. There was not.

Q. Were there any lanterns outside?--A. There were not that I
saw*
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Q. Was there a good deal of confusion there or nott-A. There
was more or less confusion as a natural result from 50 men trying
to find their clothes and rifles and ammunition in the dark.

Q. You stated it took about five minutes: for the men to find their
clotIes and ammunition and get their arms and so on and for you to
count them up. Are you sure it didn't take any longer than that?-
A. Quite certain it didn't..

Q. Are you certain it didn't take six minutes?-A. I say when
I say about five minutes I allow myself either four or six. I didn't
look at my watch that night.

Q. You didn't look at your watch at all that night?-A. I (id not.
Q. Will you please state just when it was vou counted the 52 men?

Was that immediately prior to your marchiing the company out to
the wNll?-A. It was, immediately.

Q. Immediately before?-A. I' checked the company from right
to left, stayed on the left flank, and gave the conmnand "Ioeft face,"
ad was right in my proper position and marched the company out.

Q. So that that count of the men was done at least ten minutes
after the firing began and live minutes after the firing ceased?-A.
That's right.

REEXAMINATION BY TIlE COURT.

rc  The court would like to find out who opened the third gun
ra with the key, and if the key was in the lrracks why he did not
open the two broken open. Can you testify on this point?-A. I
can not.

By counsel for accused:
For the information of the court, we have asked, and we expect to make that clear

to the court, for certain witn(-&qN who are charg( with that particular duty. as you
must know. We will make a staemi-nt about that in a few minutes; I only make
this as an explanation tothe court.

(Further answer by witness:) I can testify to this much, sir. That
tha second rack was not actually broken open; that is, it was not
forcibly broken to remove the gutns. It was struck with the axe on
the band, but had undoubtedly been opened with a key eventually,
and, although I was not present, I presume from that ihat the non-
commissioned officer got there with the key after some man had hit
the rack one or two licks with the axe.

The judge-advocate announced that the prosecution here rested.
The counsel for the accused here addressed the court as follows:

At this stage of the proceeding the (kft,ise would like to mind the court of the
conversation we had the other (lay in which quctIion of witmis.-es was diecused and
at which time we said that we would, by wire, ascertain the states of the witness
and what the prwpect of their living herZ- was, and, may it phabe the court, I think
it would be just as well to discu. the balance of this in clesrid court, if we may have
that privilege.

By direction of the court, the representatives of the press and the
spectators then withdrew and the court was cleared.

Counsel then continued:
The court will recall that we .taled at that time that we wot-ld do everything in our

power to see that the witntt".vs came here and. f urthr, that we would curtail our list
as far m possible. That wine day wu seut a telegram asking The Military Secretay-
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and it was sent by the judge-advocate of couree-whethu', 9f we deposited with the
chief quartermaster here the necessary amount of money to indemnify the Govern.
nient for any loe that might be incurred i advancing the transportation to these
men, such transportation would be furnished to such witnesms as we designated that
we wished sent. That telegram we were assured was sent that same day. Now, we
would like to know officially from the judge-advocate whether he has received any
reply; we understand he has not.

To which judge-advocate replied:
I will -tate officially that this telegram was sent In the neighborhood of 2 o'clock on

the attrnoon of March 4, and up to the present time I have received no answer.

By counsel:
Now, that could not have been formulated earlier, because it was necessary for us to

di--,ss the question of witnesses and their curtailment, and we did that, and I wish to
iiake a point to the court right now of one thing. The question was asked Lieutenant
Uri(r about something that he is not charged with knowing, ail when we formulated,
originally, our list of witnesses, we ha in mind limiting the witnmes of the Twenty-
1ih infantry, the enlisted men, to those that this court by virtue of their experience
would know must be charged with certain duties, to wit the first sergeant; the acting
first Fergecant; the noncommissioned officer in charge o the quartre, who would be
charged with the duty of opening these gun racks, and to ,certain other witnesses who
would corroborate certain evidence given by these officers. We ftlt at that time, and we
fevl now and without any disparagement of any other officers, certainly as to those offi.

.rs of this court who have had extended experience with the colored peo ple, that you
Would be able to determinewhetheror not these men did know of it; wlcher there was
Mnlspiracy in all of the other factsasallged against thoTwenty-fifth Infantry. Wesay
that in all good faith; that was our purpose. Now, then, everyone who has ever pre.
pard the prosecution or defense of a case mut know that you must have some idea
whetheryou arc-going to have the witnesses you ask for, in order to formulate any intel.
Iigent detense-outline it in your own mind. That's nece&ary when you put on the wit-
ni.es yoit know you are going to have, because certain things could just as well be left
w'it if Ai'y can not be supported by the evidence of others or circumstances you my
Hiring to bear to make your own mind satisfied whether it is tne or not true. To-day,
ge.l Itmen, we are in the air; we don't know whether we can have these witnesses, or
any (f them. We know what we can prove by the witneses who are here, and we are
prepare( to put them on, and we expect to put them on because we assume that is the
desire of the court, but we want you to know, anti we want it of record, that we feel that
in going ahead in this way, if we do go ahead, that we are bound to present to you a
ragged, disconnected, disjointed, unsatifad(tory evidence from any standpoint you
wis.h to examine it. We don't kay that in criticism of anybody, but we t.zv it as a fact
that we want to present to your minds, so you will know the position in which we ind
ourselves. And with that fact before you wewish to say that we think that if this court
would direct the judge-advocate to send a telegram to the War Department asking what
witnesses we can expect, stating that the defense is now commencing uin its present.
tat ion of the cas---and include in the same telegram. if you please, a request to hold
lhe-re several, not many, some three or four witnessvs that are here and under orders to
go to Washington to appear before the Senate Committee, and among them I will men-
tion this man Tamayo, the pertinency of whose evidence is apparent to you without
any discussion, and there are several others. We are very glad to furnish the list of
these and, if the court desires, state exactly what we purpose proving by them. We
ask you to consider that, and we ask you to consider that not with the purpose, mark
you, of incurring any delay, but with the purpose as we believe, of getting the support
of tihe court-that is, the backing of the court to this requet, showing that it isn't simply
the request of the defense, but that the court s, % and appreciates the desirability and
propriety of sending such a telegram. And that, may it tlease the court, is the purpose
(if these remarks. -We are prepared to proceed this afternoon, but we wanted you to
understand that we feel that without a knowledge of whom we are going to have here
that we are sort of striking in the dark in regard to many points that would be of mate.
rial interest to you. For instance, if we can't have those men who are charged with
the duty of keeping th,, keys to the armnracks, then we must prove that by the next best
evidence we can. I only mentioned tbat as one instance; there are a number of other
things that come in that would suggest themselves to you without going into all details
and, in order to make clear just what we want, we wilf state that we willI ftrnish the list
of witnesses we want held here and the list we want brought here, if tho court so desires.
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By a member of the court:
1 don't quite und.rstand at what time counsel wanted to state to the court the line

of defitis-ama (ach witness is called, or in general?
By counsel:
If the court dvires the nature of this evidence we are asking fr, as to what we expect

to prove by each witness, we will give that, of course. We will show the perlint-ney
of the evidence of e-ach and all of these w'tnemcs, if the court desires it at this tine in
order to 1 ase an action upon it. WVo w-ll go a little further in explanation, may it
please. if we know that we have ot to curtail, !hen there are certain things we will
leave out; if we are going to have all these witnesses we will, with these witnesses we
are putting oin now, including the accused himself, open Up fully everything. That's
the proposition exactly, and we think if we could get an answer to this tlegrai iient
by the court to-day, that it would Ibe of very great a.sistance to us, and, frankly, I
believe it would unable us to cut right off short the examination in nuany cases.

By a member of the court:
I would like it know if these witnesses are material. If the counsel will state that

they are material witnesses.

By counsel:
We consider themu very material to the case.
The accused, his counsels, the reporter, and the judge-advocates

then withdrew, and the court was closed, and, on being opened, the
president alnounced, in their presence, as follows:

I ain instructed by the court to request counsel for defense to submit to the court
the list (if witnesses he desires to be wired for or to be detained here, and what lie
proposes to prove by each.

The court then took a recess until 3 o'clock p. in., at which h1ou. the
ineinbers of the court,, the judge-advocates, the accused, his counsel,
and the reporter resumed their seats.

Counsel for the accused:
We understand that this is to be a cleared court-this discussion.

The presiding officer:
The court will be cleared.

(The court was cleared.)
Counsel for the accused:
Now. we understood the order of the court this morning to bh to furnish you wiPt a

lit of the names of witns. Li that we wanted the court to get for us from WVihinf.on
and otler points, and also the names of those who are to be retained. subsvluvit to
ieavig the court, I was informed by the military secretary that he had the mithority
to retain the others already here; that, as I understand it, the court will not have to
take a( lion on; that is, on that part of my request. So, in so far as that part is con.
ceried. I presumne the court will take no action. We will give, if necessary, Ihe names
of the witnesses: we did not come to the point of giving the statements of what we
exp,.cted to pWOVe hy them. but we will do so if the court desires. Now. in order that
yon may exactly nMderstand the pr.dicanie nt in which we find ourselves-first, let
ine sav. we avkel for the following witnesses, classing them as first sergt ants, although
Sergt-ant Harley was aeting first sergeant, and under that class we have Mingo 'auiers,
Jacob Frazier. *and Samuel llariiy. By these we expect to prove, of ourse, all tle
details of the formation of the companies, ana the positions of the corn panies, and what
they saw and did that night, and, of course, .-3 the court understands, the details of
their functions as first sergeants, and we do not care to go into that, because we a.sume
the court knows thi'se functions, and it is corroborative of all the other evidence that
has ben or will lie( itrduced, as well as good evidence, and certaiitly the best evi-
dence on certain things that could be produced. We ask that the quartermaster-ser.
geants. (eor W. McMuramy, Thomas J. Green, anti Walker M'cCurtd, be procured to
prove in addition to the ordinary events, the functions of their office, all about the issues
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of ammunition and the check up of all ammunition, arms etc. We ask for Bergt.
Jaiics Reid, Corpl. Samuel Wheeler, Private Alexander Ash, Private J. H. Howard,
61nd Private Charley Hairston. Sergt. James Reid was the sergeant of the guard;
Corpl. Sainuel Wheeler was thecorporal of theguard in charge of therelief then on post;
and the three sentinels mentioned were actual!' walking post at the time, and two of
them at least -aine iito personal contact with the accused, and the others' testimony
is the most important. it is scarc('ly necessary for me to say that you could not havre
more important men to testify as to what was going on in the post at that particular
lime than the commander of the guard and the noncommisioned officer of the guard
j misting (lie relief on guard at the time. We ask for Scrgt. Newton Carlisle, William
Mfapp, W. llarden, 0. J. Matlock, and Matias G. Tamayo, and Mack hamilton; a.4 to
Matias G. Tamayo, he is now here, and under summons to Washington, as is also Mack
ilainilton. 0. J. Matlock is now here as a witness. ergTt. Newton Carlisle was yres-
ent at C Company and directly connected with the breaking open of at least one of the
armiracks, in addition to being a part and parcel of the formation of the company, and
was at the company all the time, as near as we can ascertain from everything that has
b(eni submitted to us. The other two men named are privates who are corroborative
of other evidence and whose testimony we consider is of value on the events that
,4.eurred that night. Now, I wish to say right here, we have not heard a single, soli.
tary word as to whether any or all of these witnesses are to come-not a word-under
the order of the court. The other day we figured on this thing, and were prepared to
cut out two of the first sergeants; I think all of the quarterniaster-sergeants, and our
list was reduced to the following, viz: Mingo Sanders, first sergeant, Company D, a
man of twenty-six ),ears' service, and who called the roll that night, and who Camo
from his house to the place; and he is a very important witness for the defense, as to
many things connected with the case. We are particularly anxious that we should
have Jamies R. Reid. the sergeant of the guard that night, forthe reasons already given.
We want D. W. 0. Blrawner, late sergeant of Company 0, and Newton Carlisle; Braw.
iter being the sergeant in charge of quarters and connected with this case, as you all
know. and Newton (Carlislo for the reasons previously mentioned. Samuel Wheeler
was (lie corral in charge of the relief at that time. iharles I. Madison, as the court
knows, was sent out on an important function by the commanding officer, in addition
it) his knowledge of the event of that, night. Alexander Ash we regard as a most
important witmss; hewassentinel on No.4overb the corral. J. H. Howard, Charley
Ilairston, were the other two sentinels on post. Charles E. Reed was the artificer of
C Company, and actually broke open one of the ormiracks, so we are informed. We
alo want Serg(ait Oltmans, whose initials I can get for the court in a few minutes,
who was the first-class sergeant at the hospital, to show the disposition nlade at the
hospital, and what his own personal observations were that night. lie is a white man,
by the way. That is our modified list.

"Now, our position is simply this: We want to know whether we are going to have
these witnesses or any of th eni, and that is all we ask this court to find out; andwe want
I know that so as to formulate our defense and the order in which we purpose putting
it in, and we asked you this morning to send a telegram to know if these or any of
Ihem were coining on the basis that we submitted the othr day, of putting up-anti
we are prepared to put up in the hands of the Quartermaster or any other designated
agent-the cash to indemnify the Government against any loss. We certainly think
that we are entitled to know whether w- are going to be furnished the witnesses we
are asking for, and if we are not going to be furnised them, to find out how we
are going to do these things we asked for before we commenced, and that Lq what
we ask the court to do. No one regrets the position in which we find ourselves
more than we do ourselves, and we are prepared to fall in line with the wishes of the
court in every way we can consistently. Frankly, I want to go on record as saying I
don't see how the court can act on our modified list until they know whether they are
going to furnish the other list or any of them, and I think it but fair to us and to this
court that we get Corporal WN'heeler, because we know he is within the department.

The presiding officer:
Was a telegram sent this morning in regard to this matter?

The judge-advocate:
There was not, sir. I have had no instructions, as I understand them, so far about

this matter.
Counsel for the accused:

We haven't submitted any modified list before, because we could not hear from the
first list.

S. Doe. 402, G0-I, pt 2 -49
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The presiding officer:
Mr. Judge-Advocate, for the information of the court, will you give us that 118; the

stenographer can make you a copy of it there?

(Counsel prepared a list for the information of the court.)
Counsel for the accused:
All these witnesses are civilians except the hospital man, I believe.
A member of the court:

I want to ask about the two names that you put in the revised list that you did
not have in the original list.

Counsel for the accused:
We did; we have two or three names in the modified list that we did not have in the

original list. In making a whole&-do cut out we found we could do that by inserting
one or two others.

Another member:
I am still in doubt about this matter; I would like to ask the counsel tostate to the

court if he has any tuHgg(,tion that wouhl a9.sist the colt in procuring the attendance
of tuse witnes.es if we should decide to call then. In the case referring to civilians
outsid, the territory in which the court sits, their testimony can only be taken by
their voluntary appearance before the court. I would like to ask if they have been
sunmned, and if so, have they refused to come or consented to come, or have con.
sented to conic on conditions. I ali in the dark as to how the Government can be
reimbursed, or has the Qu'arterma.-tVr's Department any such --rrangement as was
mintioned by counsel; I don't miIersand how the Pay Department or the Quarter-
mter's Department ,-an get them, but now that te counsel has suggested I would

like to ask for any information he an give us.

Counsel for the accused:
We have -ftated that we would furnish the money to the Quartermaster's Depait.

ment if they would send the men here, to indemnify them for any lcss. If you wil
recall, the last teltgram state(d1 that those paper had bieen put in the hands of the eun-
mary court officer at Washington llarracks to be served. The court seems to be tinder
tie impression that we are asking for these witnesses to be summoned; we are not.
These witne&s"s have been summoned, and we are now asking the court to asist us in
finding out if any or all of them are going to come.

The presiding officer:
We desire this in order to enable you to know how to proceed.

Counsel for the accused:
That is our lsxition exactly. We don't pretend to cay that, this can be done or can

not; we have asked the question, and we have offered to put up in cash, and will put
tip in cash the necessary money to indemnify the Government from any loss resulting
from transportation, anl as purely a commercial transaction I can see no reason why
it can not be done.

The judge-advocate:
May I ask the counsel in the presence of the court whether he so understands the

telegrmni as I do? The telegram, as I understood it, referred to the three men now held
before the Senate Committee, and the other men mentioned in the original applica.
tion had departed for their homes, and I understood the telegrm to mean that the
summary court officer of Washington Barracks would serve subpoenas on the three
men-I knew their names at the time, but do not know them now, except the first
name was Sergeant Sanders-and any further arrangement would probably have to
be made by the War Department for subpoenas on the other witnesses.

Counsel for the accused:
I don't pretend to know; all we are asking for is information. These witnesses

were summoned on last Monday a week, that is ten days e.go, and certainly we can
not be charged with any lack of diligence in this matter. When they were summoned
to be here ten days ago, that presumed that there was ample time for these men, or
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some of them, to be snt here. We are in the dark, and we are aslng the court if
these witnesses are going to be here. As we understand it, although a witness may
be residing beyond the State, if they do appear in answer to the subpcnas they wirl
he paid transportation, and our guarantee covers the advanced transportation in cases
where subpjunaed witnl(-.es failed to make their appearance. That is our position
exactly; what we want is information as to whether any or all of then are coining.

A member:
I would like to ask for some information, whether it is exlveted that. these witnesses

that were subpoenaed ten days ago were to be sent at the explnse of the Government
at that time?

Counsel for the accuse.:
That is the law. As I understand it, all the witnesses of the prosecution have Leor

seint hero at the expense of the Government, and, as I understand the law, they both
.-tand in the same position in'regard to witnesses. I have never seen any difference
in the law in that regard.

A member:
Isn't it a fact, Mr. President, that the witneses for the prosecution come at their

own expense and are reimbursed?

The iudge-advocate:
,'tating, without the book, my understanding of the law on that subject is, that if

a witness resides within a State, Territory, or district in which a court-martial is Fit-
fing, who had been subpaznaed and refuses to come, can then be tendered mileage
Iwoth going and coming and one day's fee, but tli provision of the law (loes not relate
to witnesses residing Iwyond the limits of the State, Territory, or District in which
the court-martial is sitting.

Associate counsel for the accused:
I don't think that c. vers the point. That is simply an act t provide for thn punish.

nwnt only of civilians subpwrnaed who failed to ap ear. In case a civilian fails to
alipear, who resides in the district or State in which h the court-martial is sitting, it.
i,, cimes incumbent upon the person serving the subpena t9 furjish half of it, in
0' m4 iance with that; then if he fails to appear, he is punished by the district attor-
utey id the district in which that court is sitting; but the question, as I understand it
is in the case of a witness residing out of the district in which the court is sitting, and
in suci case he is furnished all mileage in advance.

The judge-advocate:
I don't so understand it.

Associate counsel for the accused:
I think the question is, if he actually makes the travel then he would be entitled to

the mileage.

The judge-advocate:
I tbink there is no question about that. The question -9 whether it is required tobe

paid in advance.

.Associate counsel for the accused:
It is not required to be paid in advance.

The accused, his counsel, the reporter, and thle judge-advocates
then withdrew, and the court, was closed, and, on being opened, the
president stated, in their presence, as follows:

I am instructed by the court to request that the judge-advocate and the counsel
draw up a telegram that will be satisfactory to be submitted for the approval of the
court this afternoon.

The courL then took a recess until 4.20 p. m., at which hour the
members of the court, the judge-advoca.es, the accused, his counsel,
and the reporter- resumed their seated.
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The judge-ad vocate:
C'ounisel for the deviise an(d tho judge-advocates havo conferred togellieratid have

agreed to isubniit the following telegrain to the consideration of the court: T1eh~giuni

dated-"MAIRII 6, 1907.
"4To Timi MILIARYut SEI'III.ARY, Washinqiona, D. C.:

"The (mir-mIarlial directs mie advise that jproiseemio1 (cbr Major Pe'irrjse reslel
to-dIay. No iiiforniation received whiether any witntivssvs stiiioned to appear fior
defense lFebruary 26 will r(.p(Ilrt. Court, requeles following revised( list whimII(es
Jivrelby stimiii le be fuirnisle advance tralusisNrla iuon and sent ilimiidia'1cly.
United Slates to hev reiibulrsei for an~y (-av( oIf Iiwel uinperoriied, unfde'r guaratle

Newvton Cadrle, Charhs~ 11. Madlismn, A lexatider Ash, J. 11. hlowardl, Chiarley llair,.ori,
Charles K. lived, lFra.nois; 01ltians, Fergeant, foitial Corps. Iimiieiate tehe.
graphic information requested as to appearance to cmii ule case to proceed.

"6HAY, Judge-Advmcae."l

Theli accused, his counsel, t~i(. reporier, and the judlgc-advocates
then wvitl1(rewV, anti the court, wais c losedl, and, on being Olpenodl,(tie
president annouincedl, in their presence, as follows:

I am instructed by tho cotirt to annomice that, the cotirt directs tNe jmiege-ailvocale
to send time following telegramt-

"FORT SAM 1(Or,7STO.N, TEX., M1a,-ch 6, 1907.
#'To Tim MILITARY SECRET'ARY, UNITED STATEN Anm,

'Pro.n action Penrose cas;e rv-slud to-day,. Defense requi-sts to lbe in~ormiel wliat
flelifn has liveni takin by War Deipartmnent in rep)), to my telegniui a(of March 4. Fiel.
lowig iiiemliivil list now de-ired byv det-i.se: 31iiigo Saimlers, Jamlivs It. livid. I). W. 0.
llrawnet , New~im Carulisle, Charlvs I1. Maoisiu. A lt-xani-er Ash. J1. Hi. I lowarul, ( '111ley
Ilair-ton, Charles H. Weed. All above' former member of kit talion Twentv-f ilfili
Infantry. Francois 0ltinans, sergeant. Imiopital CorPS. (oiirt desires to be infuimneel
by wire whether all or auy of tio itiesses called for by defen:se will be sent.

"hJAY, Judge-Adroct-ae."

The court, then, tit 4.50 p. in., March 6, adjour-ned to meot at. 10
o'clock a. mn., March 7, 1907.

CHAS. E. IfmY, Jr.,
Ua-plain, Aetinq Jndgem-Adrocate, Jwdqr-Advocafe.

LIEAV0QUAIIThIS DI&AR~uTMENT OF TEXA~S,
Nan Antonio, Tex., 1lfai-h 7, 1,907.

The court mel, pursuant to a(Ijolirii-nft, at 10 o'clock a. in.
Present : All (lie meumbers of the court andl the juidge-advocalwes.

The accused, his counmsels, and the reporter were also present.
The reading of tho proceedlings of March 6 was diisp~ensedI with.

Sergi. Maj. S1'orSWOOD IV. TALIAFERo, Tfwenty-fifth Infantry, a
witness for the (lefelise, wns diuly sworn, and testified as followvs:

DIRECT EXAMINATION.

QUESTIONS BY THlE JU'DGE-ADVOCATE.

Q. Please state youjr nalime, rank, and present station.-A. Sotts-
wood W. Talhia fen-o; bat (tahion sergeant-major, 'i'went v-lift h Infimitry.
Station, Fort Reno, Okla.

Q. Do you know the accused? If so, state who'hc is.-A. Alai.
Chiarles. Penrose, Twventy-fifth Infantry.

760 I HAR. 7, IPUT.
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QUF.STIONS BY THE ACCUSED.

Q. Ho long have you been in the service, Sergeant?-A. I am
serving in my twelfth year continuous service.

Q. low long have you been battalion sergeant-major?-A. I was
made battalion sergeant-major May 9, 1000.

Q. And front what grade were you promoted?--A. From first, ser-geant, Company C, Twenly-Iifth Infantry.
Q. How long had you been first sergeant of Company C, Twenty-

fifth Infantry?-A. Since June 18, 1898.
Q. And previous to that where had your service been and in what

capacity---A. I had served as a sergeant, in Company C and as a
private in Company C all the rest of the service.

Q. Do you recal how long you had been a sergeant?-A. I was a
s('rgeant thirty (lays, about..

Q. How long had you been a corporal before that,?-A. I was never
a corporal.

Q. Did you go with your battalion from Fort Niobrara, Nebr., to
Fort Brown, Tex.?-A. I did, sir.

Q. And you arrived there when?-A. July 28, 1906.
Q. And you served with the battalion during the time of its stay at

Fort Brown and Brownsville, Tex. ?-A. I did, sir.
Q. You are not a married man, Sergeant ?-Al. I am not,, sir.
Q. Where wer you quartered at Fort Browni?-A. In the adminis-(ration building.
Q. Whereabouts in the administration building was your sleeping

rooli? Give it by the points of the compass, or show tis by the plat
over there, if you ean.-A. It was to tie north of tie hallway, sir
(indicating on map). The Iallway is right here and my room is to
the north. This is the hallway, the sergeant-major's 0llrce here, and
my sleeping room on the otherI side of tlie hall, right here."Q. So that your sleeping 11l)ltnllents were Oil flie north side of the
administration building?-A. Yes, sir; north side of the hallway,
facing on the parade.

Q. You were in Fort Brown on the 13th and 14th of August?-A.
Yes, sir.

Q. Were there any unusual orders given that day, Sergeant, that
camue to your notice, in regard to the conmand ?-A. No direct orders
to lie.

Q. Did you hear of any orders that effected the command on the
13th?-A. I did, sir.

Q. At what time and how did this notice, this order, come to you?--
A. It was while at upper, between 5 and 6 o'clock, that Se geant
I larley, acting first sergeant of Compny C told Ie that 111l passes had
beenI countermandel and the men ordered to be in barracks about 8
o'clock. I asked him what was the cause of this order, and lie said it
was reported that some soldier had frightened a white lady on a horse
downtown.

Q. Did you understand by this order that, the mmn were to remain
in the post after being in at 8 o'clock?-A. I did, sir.

Q. Was that stated to youi slcihcnlhy?-A. It was not, sir. Only
,.athered from the statement lie made.

Q. ''hat tie men , were to4 be in Mt . o'clock and remain in?-A.
'Hat nobody was to bo allowed out-that was stated specifically-
aftor 8 o'clock.
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Q. When did you say you first heard this?-A. It was between 5
and 0 o'clock.

Q. And where were you when you heard it?--A. At supper. C
Company's-

Q. Did you take your meals with C Company ?-A. Yes, sir.

I. Did you hear any confirmation of this order ate, ai dsU? If so,nder what circumstances -A. In returning to tihe adjutant's office
I passed near Company B and Company D. Thes companies were
on retreat at the time and I heard the first sergeants saving some-
thing to those men about not being allowed out after 8 O'clock and
also saying something to the noncommissioned olicers about going
out into the town androunding up the nen.

Q. You heard that they were to Gend out noncomnmissioned ollicers
to round up the men?-A. Yes, sir.

Q. Where did you go then?-A. I went to the adjutant's office.
Q. And how long did you remain there and what were you doing?-

A.I had some work to finish. I remained there probably an hour and
a half or nearly two hours, it might have been-not quite two hours.
No; I don't know exactly how long I remained there. It wasn't very
long

Q. Goi back to this order-did the acting, first sergeant, SergeantHarley,of Company, give you the source of the order or from whom
he got it?-A. lie told me that Captain Mackin had given him the
order.

Q. Where did you go when you left the adjutant's office, Sergeant-
the administration building?-A. I walked down to the barracks, and
from the barracks I walked out up tho street that separates Fort
Brown from Brownsville.

Q. Yes. Did you meet anyone on that street?-A. I met Corp).
Charles HI. Madisn, of Company C.

Q. Did anything' special" occur in connection with him?-A. He
wanted to borrow some money from me, and I told hint he didn't
need any money, because the commanding officer bad ordered all the
men into the garrison, passes to the contrary notwithstanding. Told
him he would have to be in by 8 o'clock according to the order.

Q. Speaking of money, reminds me; when did pay (lay occur with
respect to this timo?-A. I think pay (lay was on ihe 11 th, if I am
not mistaken.

Q. Do you remember the day of the week?--A. No, sir; I do not.
Q. Wel, what else (lid you do, Sergeant?-A. I returned to the

fort and later in the evening I was walking between the guordlhouse
and th vacant building and I met Sergeant. Carlisle and Corporal
O'Neil. Thev had been out in the town of Brownsville roundingi up
the men, and we had a conversation concerning the reported dis-
turbance of the town.

Q. Do you remember anything about this conversation?
By the judge-advocate:
We shall have to object to hearsay evidence, may it please the court.

By counsel:
We withdraw that queztion-will lay no stre" on it.
Q. WIhat did you do then, Sergeant-A. I returned to the adju-

tant's oiluie,.

I J, I
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Q. Did you see anyone else that night?-A. I saw Private George
Mitchell, the mail orderly, when I returned to" the adjutant's office-
catte up with the mail.

Q. What time did you go to sleep that night, Sergeant?-A. I
think it was shortly after call to quarters.

Q. Were you di.3turbed after that, Sergeant?-A. Yes, sir; I was
aroused by a shot.

Q. rell us what you did wlen you were aroused by a shot..-A.
When I heard the first shot-it was a single shot-I simply raised up
to listen; in a few seconds I heard quite a number of shots; then I
jumped out of bed and commenced to dress myself as rapidly as pos-
sible, and while rliessing, call to arms sounded. The shooting con-
tinued to increase, and it seemed to be growing nearer to me gradually,
and the shooting no, only increased, but I heard the yelling, and it
seenis that the leader of the parties who were shooting had, jut
before I got through dressing, had reached tile gate which leads out
to Elizabeth street., in rear of B Company quarters, and I remember
distinctly hearing one man yell three times (listinctly, "I want all of
yon; I want all of you," and it, seems that this nua was shooting a
gun which had a heavy, dull soun(l. I hurried dressing as rapidly
as I could; put my belt on and ran to Major Penrose's quarters.
Milor Penrose was not at his quarters.4 Why did you go to Major Penrose's quarters?-A. Because the
disturbance in the garrison, and the call to arms had been sounded.
(., Was that. your onlrs, to report to tile couiniii(ling ollicer

un( cr such circunstances.?-A. I understand tlt to be my orders;
uinler tll unusual circuwstanies to report to the commanlil;g officer.

Go on.-A. I went to Major Penrose's quarters, and dil not
linitlh major th ere, and went to the guardhouse. I inquired of the
corporal of the guard for tile commanding officer; he snid ]le had not
seen him.

Q. Who was this corporal of the guard?-A. Corporal Wheeler, of
('mnpa -y D.

Q. Go on.-A. I asked then for the officer of the day and lie said
ie hadn't seen hinii, and then I lft the guardIhouse and went up to-

Q. Before 1-Oul leave tle guardhouse. Did you. see ally other I1011-
(iMiIssioicd officer of the gmirdt at that tine?-A. Sergeant Reid,
tile sergeant of tile guard, was there also. I asked him also for the
commanding officer and the officer of the day fin( lie hadn't seeneither.

Q. Did you see any members of 'the gurdl?-A. I saw several
members of the guard lying prone in front of the guardhouse, in lile
of skirmishers.

Q. Was shooting going on at this time?--A. Yes, sir; the shooting
was still going on.Q. Did0you see anyone else near the guardhouse at this tinie?-A,
I saw a private of B ('otllpaly; lie was standing unlder tile portch ue ar
tile post exchange: under the porch of tile post exchiauige, andl lie
approached me and spoke to me an(l asked me what was the
dlisturbance.

Q. Do you know who tlt. was?-A. I knew his face at that time;
learne(l afterwar(s his name; it was Private Ilarden.

Q. Where did you go the Sergent-A. I went up the parade
ground, and near'the middle of tie parade ground, al,out opposite C
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Company, I met Lieutenant Grier and asked him for the commandiiig
officer.

Q. Do you know anything about the movements of Sergeant Reid
about the time you were at the guardhouse? If so, toil the court.-
A. Sergeant Reid and myself went together up the parade ground
when [was in search of the commanding officer.

Q. Do you know where he went ?-A. I don't know. When I saw
Lieutenant Grier I left him and asked Lieutenant Giier which way
was the commanding officer.

Q. You found Major Penrose?-A. Yes, sir.
Q. Where was he at that tiien?-A. lie was about opposite the

interval of the barracks occupied by Companies C and B.
Q. What (lid you do when you rel)orted to the major?-A. I

reported to the major and said lhat I have no arms, I would like to
go into some of the barracks and secure a revolver. The major said
to me all right.

Q. And what next?-A. I went into C Company barracks and
asked for the quartermaster-sergeant; he couldn't be found and
Sergeant Brawner, who was in charge of quarters, told one of the men
to give me a rifle and some ammunition.

Q. Where were you and where was Sergeant Brawner at this tinie ?--
A. Sergeant Brawner was at the head of the steps and I was standing
on the steps about midway.

Q. That is the steps?--A. Leading from the downstairs squad
room u) to the Ul)staiis squad roo.

Q. W hot did you do then?-A. W1ien I got the ammunition and
gun, I returned at once and reported to the coinandiMg officer,
Mal or Penroso.

Q. And where was he?--A. He was around at the wall near the gate
that leads into Elizabeth street.

Q. Where was C Conpany?-A. C Company had gone around to
the wall. All of the companies had gone around to the wall when I
came out.

Q. Where was Major Penrose, as near as you can recall, when you
reported to hiz?-A. When I reported after securing the rifle?

Q. Yes.-A. He was around at the wall near the gate which leads
out into Elizabeth street.

Q. Go back to tis man Privato Harden. What occurred in con-
nection With him that fixes the fact in your mi nd?-A. lie approached
me and said something about the disturbance and said lie wanted to
go down there and I told him, "No, you stay here."

Q. How was ho dressed, do you recall, Sergeant?-A. I think he
was dressed in pajamas. I think he had on Ihis hospital clothes, lie
was sick, a patient in the hospital at the time. .

Q. What occurred when you reported to M1ajor lenrose there at the
gate?-A. The major was standhig in rear of ile commend, and I
heardd hium give the order not to fire a shot until I give the command.

Q. Did lie give you any order at this time or zihout this time?-A.
In a few minutes lie gave'me the order to go and find Captain Macklin
and tell him to report to him at once.

Q. Did you find Captain Mackli?-A. 1 did nol, sir.
Q. What did you do then ?-A. I ret turned it4l reported to the coin-

manding oflicer'I couldn't find hiim.
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Q. Was the commanding officer still P' this place near the gate--A.
He had moved down toward-probably 50 yards down below-toward
tle end of the skirmish line.

Q. Wdch way, Sergcant?-A. Toward C Company barracks.
Q. Did you hear Major Penrose give any other orders during this

time?-A. Not ust at that time.
Q. You saw those men on the line, did you, by the wall?--A. Yes,

siI.
Q. Did they remain there all the timen?-A. D Company was

etchedd and sent to make a patrol through the town.
Q. Were you close enough to hear the orders given to the company

conmnander or not?-A. 1 did not hear all the order. I simply under-
stood him to say to Captain Lyon, "Take your company and go down
through the town and see what you cdmn find out.."

Q. Were you there when this company returned--A. I was, sir.
Q. Who was with it?-A. 'hie mayor and his brother.
Q. Did you hear any conversation between the mayor and Major

P enrose?--A. I did not, sir.
Q. Did you see them together?-A. Yes, sir; the mayor called the

major off aside and spoke to him privatelv.
Q. Did you hear any conversation at. this time on the part of his

rther?-A. I did, sir.
Q. What was that?-A. I heard him say that "[ jumped this

bunch because I thought it was a band of Mfexicans making a raid
through the town." I heard him also say that. he and 1.a, brother
had just 1,een sleaking to a mob of :j00 ailI )ersualed th-'1i to dis-
perso and go home.

Q. Is that all you heard him say at that time?-A. That's all I can
recall.

Q. Did you hear M/ajor P,,rose give any orders to the command
shortly after Mayor Combe camie out with f) Conipany?-A. Yes, sir;I heard him give the order to the command for the rolls to be called
in all the companies.

Q. Were these rolls called, as far as you know?-A. Yes, sir.
Q. How long did you remain tliere after this, Sergeant?-A. I

remained with tie major until I was dismiissed.
Q. About when was that?-A. I should judge it to be about two

hours or two hours and a half.
Q. at did ycu do when you were dismissed ?(-A.. I went to C

Company's barracks an(l went. to sleep. I didn't return to the admin-
istration building.

Q. DM, you turn in your arns and ammunition?-A. Yes, sir; I
turned my arms and ammunition in that same night, and I turned
the rifle and tho rifle amnumnition in anl got a six-shooter and some
six-shooter ammunition.

Q. Who did you get that from?-A. The quartermaster-sergeant
of Company C.

Q. A% hai shape was this rifle ammunition in when it was issued to
you and when it was returned( ?-A. It was in a bandoleer, closed up.

Q. And did you return it in the same shapo?-A. In the same con-
dition. I did not load the piece that was given to me; I had no occa-
sion to use it., and did not open any of the pockets.

Q. Sergeant, I want, you to tell ihe court the impression of this fir-
ing as it struck you at. tie timno; whore you located itaand what you can
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recall about it.-A. The first shot struck me as if it were out in the
town-somewhere out on that street that separates the town from the
post; probably down lower than C Company's barracks. I can
tell-

Q. You said it came-A. From that direction. I could not tell
exactly whether it was a revolver shot or whether it was a rifle shot,
because the shot aroused me, and I was not able to judge.

Q. How was the shooting after that., as it occurred to you ?-A.
The shooting increased gradually until call to arms was sounded, and
it seemed to increase. There seemed to be more shooting.after call
to arms was sounded than before, and it seemed to be growing nearer
and nearer to me-comaing right up toward the administration build-ing-geinttg nearer to me every second.

Q.Did you hear any shots that you could distinguish, except those
three that you said were louder than the others?-A. Yes, sir; I
heard quite a number of shots different from the shot that I distin-
guishe [.

Q. Can you distinguish rifle shots from high-power rifles-A. I
can tell a rifle shot.

f . That is, froia our guns, like the Krag and the new Spring-
fieh|n-A. I don't know that I would have been able to distinguish
the Krag from the new Springfield very well.

Q. I asked if you could tell that from a .45 pistol, for instarnce.-
A. Oh, yes, sir; if it were near to me.

Q. I did not aisk you to distinguish between high-power rifles.
Well, thus continued to come down in your genertid direction, you
mean to szay?--A. Yes, sir; the shooting scented to grow nearer and
nearer to ine.

Q. How long did this rifle shooting keep up, as near us you recall
it--A. This rifle shooting near the posL?

Q. Yes. With respect to your movements, how long did it keep
up-the rifle shooting you ieard?-A. The shooting was going on
when I reported to the ima'jor.

Q. Had- been going on all the time?-A. Yes, sir; the shooting had
ceased near the !post and was going on downtown-seemed to be
heavy volleys-firing down in town when I reported to the major.

Q. Do you remember whether you heard more than one call to
arnis sounded?-A. The only call that I remember is the call that
was sounded from the guardhouse. It might have been repeated
by the trumpeter over there, but I did not ]ear any other musician
sounding the call but the one who was near the guardhouse-the
one who was on guard.

You said you were first, sergeant of C Company for some years?-
A.QYxes, Sir.

Q. You knew Private Newton during that time?--A. Yes, sir.
Q. I ad he been in the company for some time; if so, how long?-

A. I could not tell exactly how long. I went on furlough in Novem-
ber, 1905, and I returnedin January, 1900, and I found him with the
company in January, 1906, when I returned.

Q. Hadn't he served in the company before?-A. Not before that
time.

Q. Did you hear of his being struck with a revolver while you were
tihere?-A. In Fort BrownI

Q. Yes.-A. Yes, sir.

I
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Q. When did you hear of this, Sergeant; from whom ?-A. I heard
it from some of the men of Company C.

Q. What did you hear of it-A. i simply heard that he was
knocked down with a revolver in the streets by some citizen of
Brownsville, Tex.

Q. Did you ever know who did that?--A. I learned come time
afterwards that the man's name was Air. Tate.

Q. Have you any distinct recollection as to the date of this occur-
eBlCO-A. I have not. I think it was somewhere between the 5th
and 7th of August.

Q. What impression did this make on your mind, Sergeant-this
hitting of Newton-at the time it was reported to you ---A. It didn't
make any impression on my mind at all.

Q. Wfhy not?-A. Because I knew this man Newton was a man
given to drinking and when in liquor was a nuisance and was very
liable to do things that would fret other people, and it had been a
common thing for him to get drunk and get beat up.

Q. Had you lown of his being beat up before -A. I bad; yes,
sir.

Q. Where?-A. Fort Niobrara, Nebr.
Q. So as far as Newton getting beat up, you didn't think it was

anything out of the ordinary?-A. No, sir; didn't strike my mind
as anything out of the ordinary at all.

Q. Did you note yourself, when you were associating with the
men, any unusual discussions or any fueling of resentment about it?-
A. I did not, sir.

Q. You noted nothing in connection with that that you thought
you should report, to the commanding oflicer?-A. I di'd not, sir.

Q. Did you know anything about any correspondence in connec-
tion with that?-A. Yes, sir.

Q. Tell the court what you know about that.-A. I know the
commanding officer wrote a letter to Mr. Vann, I think that is his
name, inspector of customs, requesting that an investigation be made.

By the judge-advocate:
Poes he know that of his own ollicial knowledge? Otherwise we idiall have toobj ect.

By counsel:
We are going to fix [hat. If you will leave him alone, Captain Hay, lie will bring

tlit oit.

Q. How do you know the commanding officer wrote this let-
ter?-A. Because I wrote the letter on the typewriter myself; a
draft was handed to ine in the office.

Q. Do you kiow who signed this letter of' your own knowledge?-
A. Ycs, sir.

Q. Wo?-A. The commanding officer signed it.
Q. Major Penrose?-A. Yes, sir; Major Penrose.
Q. 1)o you recall the (late of that Sergeant?-A. I do not, sir.
Q. Tie, coITrSpokAenc4 of the adljutant's office went, through

you, did it not, Sergeant?-A. Yes, sir.
Q. At the time of this occurrence the night of the 13th and 14th

of August, had any reply been received from Mr. Vann to tliQ, that
you know of-A." No, sir.

Q. I)o you know whether any reply was ever received?-A. I do
not, sir.
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.Q. Now, Sergeant, did you know a man by the name of Adair
inC Company?-A. I do, sir.

Q. Was anything brought to your attention in regard to Adair,
in connect'on with trouble he had had down town?-A. Private
Adair told me that he went over ini Mexico and purchased agold
p en and that returning to Brownsville the inspector caine out r.t the
ferry and took the pen from him and asked him his naino and his
company and said hio was going to report the fact to his company
commander. Private Adiur toll me also (hat lie was going to report
the fact to his company coinlaner himself.

Q. That's all you know of that ,-A. That's all.
Q. You heard no discussion in the company among time men at

all?-A. None at all. Private Adair is time only man that spoke to
me about it.

Q. )id you know a inan by the namie of Reid ?-A. Yes sir.
Q. Did you hear about any trouble that. lie had had?-A. I heard

he was knocked in the Rio Grande River off the ferry. In fact I saw
him whei he caein in wet.

Q. )id he tell you this story?-A. No, sir.
Q. Who did tehl you?-A. Private Madison, of Company C. That

is the only m an I remember talking to of it. lHe was with Private
Reid whei he was knocked off the ferrv.Q. What were the circumist an ces 4' thlat; Sergreantl What didIMadison tell yout

By the assistant judge-advocate:
We object to that as hearsay.

By counsel:
We think this is purlinent. Tie judge.advocate hlim lai] the greatest sort of stress:

(in this, and we havegot to ki"ow first wllher this vainm to I hi. witn(i;'s attention, and
then follow it up, as I have, with other instances ta; Io what effect this produced on tle
minds of the members of the company. The fact is that that is hisitivIvi alleged in
these charges. !-iring the prosectilin this has b),(,i dwelt on with pratically every
witltic that eve" heard it, and the only way we can Ahow what the actual feeling
among the I'nn wok is by the men and by the men that heard it, and s ow the mun',,s
from which they h(-.,xd It, amid what tie 6tory was as they unhn,-tuud it. Wo thik it
clearly pertinent.

By the assistant judge-advocate:
The oniy r(-o.son I object here mi to what Corporal ,Mdismi Faid is that orporal Mad.

ison is n((' of the, men summoned -m a wilms[s. and his testimony is latter than what
this pr(entt witness may have to say on the ziubjict. Corporal Madin can tell us
about it wheat he collie

By the counsel:
I think the distinguished nsistant jwmle-a ,lv,,ate will recall that it I very douhtfil

if CorlKral Madison will ever IU. hurv, ilnlpite of the s uinm ns. We have no evidcve,
and we ask the privilv e of introluneig the next bIst oviihence we have, and we main.
tain this is the best evidence at luand. It ie the only way ,v~o c'an show, and, in fact,
it will Olow that Corporal Maulkin wa:,; actually % itfh thi- man, anl the court will
recall that this was brought out on the lwrEsuciutiilfl - that is to' say, tiat ( roxral Madi
son had directly reported it to the commanding officer, and it was thraJl_%d4 over from
that point.

By the assistant juxdge-advocate:
I wouhl like to Ltate that sergeant "l';liafctr is a witne-s in the eae that i% to succeed

this one--the case of ('l)tain .Macklin, and any iwints that nay be omitted from his
trent direct (xamination hI (ar 1wn rt calh-d h't,r. inamiutih as lie L going to be here
all the lime, and any t.stiuomny as to what he heard Corporal Madison Say i6 Lot at this
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time, or until we find out whether Corporal Madison can come or not, the best evi-
dence. If Corporal .Madison can not come, then there will be no objection to the next
best evidence being introduced as to what Corporal Madison said at that time.

By the counsel:
iloth the counsel and the judge-advocate in the Macklin case are hero and, until

tlse counsel objects to this in behalf of Captain Macklin, we don't think it especially
pertinent that it be ojected to by the udgeadvocate.

'Fhe accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I ant instructed by the court to announce that the objection is sustained and the
que-tion will not l answered.

Q. Did you hear this matter discussed around among the men ?-A.
'lhe matter of striking Reid?

Q. Yes.-A. I don't recall any discussion only with Corporal
MAndison.

Q. Is he the only person you talked to about it?-A. Yes, sir.
Q. Did Corporal Madison express any resentment?-A. No, sir;

Corporal Madison-
By the judge-advocato:
I object to that aq leing purely a leading question. It is using alhnost word for

wril a certain allegation in the specification in addition, slid I obje - to that.

By a1s.Ociate Counsel:
in reply to the objection (if the judge-advocate I will s;ay that I ain not attelnj ting

to, (slalli any fact in evidence from tho hear.ay testimony of Corporal Mulison,
:111d it is immaterial 'vhetlwr his statement ii a truthful one or not: siniply to express
the .,tate of feeling amig the me;s of the (omin.inid, and it is from those meui, and from
th-im alone, that %%e c-,a establish the truth or falsity of that specification. I don't
Fee how you could have more competent testimony. The question is not leading,
d&OC not suggest ally answer as to whether or not Corporal .Madison expresel any
rv'-eiitinent in any conversation lie had with time witness about this in'idenlt.

The accused, his counsels, the witness, the reporter, and the judge-
advocatcs tlien withdrew, and the court was closed, and, on being
opened, the president annoutned, in their presence, as follows:
i am instructed by the court to announce that the objection is not sustained and

tie il'iestiou will be answered.

(The question was then repeated: I)id Corporal Madison express
am, resent lentt)

A. He did not. Corporal Madison said-
By assistant judge-advocate:

That has been objected to and the court has sustained it, as to what Corporal Madison
Faid.

By the counsel:
Xow, may it please the court, I take advantage of this to read to tho court the allega.

tion in the specification. W\e take it for granted that you know it, but to make sure
it is in the record we purpose reading it. In the second speemication of the charges:
"In that Maj. Charles W\. Penrose, Twenty-fifth Infantry, being aware of the feeling
of resentment in his command toward t1e citizens of lrownsville, as a result of the
assaull upon certain individuals of the command -," etc. That's the only part
that is pertinent. Now, we haven right to know what came to this witness in regard to
that as-ault and to every other assault. It makes not one particle of difference whether
wlit cune to him wa; true or not true--the point is, what was the report that caine
to this wituess, from what source (lid it come, and what was the effect produced on
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this wiess and others of the command with whom be talked? To our mind it is
absolutely-and we challenge anyone to produce in any other way-the only means
we have or that exist of showing what the feeling in this command was in regard to
this particular assault, and It is the only means of knowing whether or not this was
brought to the attention of this accused. You can't show the feeling of a command
in any other way, a I state, and we have shown now that this did come to this man
from a member of that command who was at that ferry and saw the entire incident
and told him the facts. It makes not a particle of difference whether these facts are
true or not, but did he tell you these facts and what was the effect of them? And itis
not worth while for me to remind the court that that all was thrashed over and tho
prosecution had to establish it, and it is the only way we can rebut it, and we ask
that this witness be allowed to go on and answer that question.

By the assistant judge-advocate:
May itr lease the court, the objection to the last question put, namely: "Did
orpor-a Madison express any resentment?" was answered by the witness with the

words "I do not." Then he went on to state, "Corporal Madison said to me-",
at which point the prosecution objected because the fact that the question before
the last, as to what Corporal Madison said at the time,' upon being objected to by the
prosecution, was sustained, and if the witness were to continue in his answer, as he
started out to do, it would be plainly contrary to what has just been held by the court,
and Corpora Madison is expected as a witness-at least has been subponaed as a
witness-and until we find out whether he is coming or not, Sergeant Taliaferro's
testimony as to what he said at the time is not the best evidence.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president aunounced, in their presence, as follows:

I am instructed by the court to announce the court does not regard the question
and answer as falling within the rule including hearsay. The court understands that
the statements made by members of the command in conversation are the best avail.
able evidence to establish the sentiment existing in the command. The court, there.
fore, does not sustain the objection.

(Question was repeated to witness.)
A. Corporal Madison said that Reid had been drinking and was

creating disturbances on the ferry and was in fault.
Q. What were the facts in this case, as they came to you, Ser-

geant ?--A. The facts in the Reid case?
Q. Yes.-A. Well, the facts were that this man got into a dispute

concerning the paying of fares and that while disputing with the
boatman on the ferry concerning the paying of fares some officer at
the ferry came out and, in clearing the ferry, knocked this man off
of the ferry in the river.

Q. What do you mean by clearing the ferry--A. Getting the
crowd out of the way so that people could get into the boats; peo-
ple that were going back and forth.

Q..Did you-heat this discussed at all in the barracks or among the
men i any way---A. I did not, sir.

Q. Do you know when this was, Sereantf--A. I could not give
the date. It probably was about-I think it was a Sunday, if I am
not mistaken, and it was about the 11th or 12th of August.

You never heard any feeling expressed by them about it at all I-
Al did not, sir.

Q. You knew nothing of any investigation of this or report of it in
the ad'utant's office --A. No, sir.
Q.IWhen did you first hear about the man who was supposed to

have interfered vith the woman on horseback--A. Between 5 and 6
o'clock in the evening on August 13, while at supper.QThat'stht

ofi. T first you heard of itt--A. Tha ' the first I heard
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Q. Is that all the facts you heard of it-about the incident itself I-
A. Yes, sir; that's all I heard; just what was reported to me by
Sergeant Harley that evening.

Q. Did any feeling of resentment or discussion of this in any way
come to your knowledge after 5 o'clock that evening, or after you
heard it between 5 and 61 Among the men, I mean-A. Yes, sir;
Private Mitchell, of Company B, who was-

Q. I am talking about the Evans incident.-A. This is in connec-
tion with the Evans incident.

Q. Go on.--A. Private Mitchell, of Company B, who was the mail
orderly, came up with the mail about 8 o'clock and stated to me--I
asked him what were the conditions in the town, and he said there
was a large crowd around the post-office that tried to engage him in
an argument concerning this Nvans incident, and he shooed-them off
as best he could. He said they seemed to want to get him in trouble.
He said he didn't know anything about it, and just as he got away one
of them told him "Well, itss a good thing your commanding officer
ordered you all in by 8 oclock to-night, because some of you are goimg
to get killed to-night." I told Pri,ate Mitchell to report that to the
adjutant when he delivered his mail.

& Do ou know whether he did report that to the adjutant or
not-A. I do not. I have been informed he did not.

Q. Did you report it to the adjutant or the commanding officer?--
A.I did not report it to the aNutant or the commandimg officer,
because it. was after dark when the mail orderly was talking to me
and he was going to deliver the mail, and I told him to report the fact
to the adjutant himself. I intended to make the report the next
m myself.

O iWell did you make it the next day or at any time afterwards
If so, when--A. I made it the next tine the matter was brought to
my attention, which was during the investigation. I made this state-
ment to Major Blocksom I remember very distinctly, and I don't
know whether I made-I don't know exactly when I made the report
to the commanding officer, but when I spoke to him concerning it-

Q. Was it before the incidents that occurred that night 1--A. When
this man reported to meI

Q. Yes.-=A. Yes, sir; it was about 8 o'clock.
Q. Did you report it to Major Penrose before the shooting1--A. No,

sir; I did not.
Q. Do you remember whether you reported it the next day, or

when?--A. The first I remember speaking of it again was when the
investigation was brought up by Major B-ocksom.
Q. o far as you know, was that the first information that Major

Penrose had of that, when you reported it to Major Blocksom?-.
A. I do not know, sir; I was under the impression that Private Mitchell
had reported to the adjutant, as I told hm.
Q. But you said you understood afterwards that he did not--

A. Yes, sir; I learned afterwards that he did not make the report.
Q. Do you remember how you learned that? Was it from the

adjutant, or whom?-A. The commanding officer told me he did not
make the report. •
.Q. Was that after the report you made to Major Blocksom, or

whent--A. I think it was some time afterwards.
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OROSS-EXAMINATION.

QUESTIONS BY ASSISTANT J'UDGE-ADVOCATB.

Q. By whom were you appointed battalion sergeant-major?-A. I
was appointed by Col. R. W. Hoyt, Twenty-fifth Infantry.

Q. Upon the recommendation of whom---A. Maj. Charles W.
Penrose, Twenty-fifth Infantry.

q. So that Maj. Charles W. Penrose recommended you for this
position 1--A. Yes, sir.

q. And to him is due the fact that you are now. battalion sergeant.
major of the First Battalion?

By associate counsel:
May it please the court, I think this Is the proper stage of the proceeding to object

to the character of questions being asked by this assistant judge-advocate. He seems
to be making use of the witnesses for the purpose of advancing arguments to the court,
and I object to the form of questions asked. If he seeks in anyway to establish any
evidence by the witness-to break down any evidence testified to in direct examina.
tion-it is all right, but I don't think it is proper that he should make use of the wit.
ness to make an argument to the court. While that is a technical objection, I think
it is more or less material to us, for in that way he has a hearing before the court ho is
not entitled to.

By assistant judge-advocate:
Te fact was brought out in direct examination that the witness is at present

sergecnt-major of the First Battalion, Twenty-fifth Infantry, and it seems to me it is
entirely pertinent to find out by whom lie was appointed, and, if lie was appointed
by the accused, it may show to some extent that he is an interested witness and not
entirely unbiad.

By associate counsel:
So far as the assistant judge-advocate has stated his position in his last answer, he

is entirely correct. It is most pertinent to establish through this witness how he got
his position, but his last question is the one I object to. It is not pertinent to ask
the witness if he owes his position as a battalion sergeant-major to Major Penrose.
In the first place that is not a correct statement of facts. The witness has just testi.
fled that he owes his position to Colonel Hoyt, through the recommendation of Major
Penrose and I don't see any point in going into argument, through the witness, as
to whether or not he owes his position to Major Penrose in any other way than he has
testified to. I object to it, because the assistant judge-advocate makes use of that
form of examination, not only with this witness but with all he has examined-not
that I care about this particular question, but I want to interrupt him in that form
of examination.

By assistant judge-advocate.
I don't mind changing the form of that question.

By the associatecounsel:
I object to your making use of that form of examination-argumentary.

(By direction of the court the question was read.)
By assistant judge-advocate:
I am willing, may it please the court, to change that question. I merely wish to

show by this witness that he owes his position primarily to the fact that he was recom.
mended by his battalion commander and, acting upon that recommendation, his reg-
imental commander appointed him, and to show that his present position is not due
primarily to Colonel Hoyt, as he stated, but is due priniarily to his battalion com-
mander, the accused..

By associate counsel:
May it please the court, the assistant judge-advocate has already established that

from certain questions he has asked the witness, just what the status of the witness is.
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If he ges Into any more matter In the way of argument, It I equally open to us to i.
dulein the same kind of examination to rebut that and show that he does not owe his
position to Major Penrose, but may owe it to his company commander or some other
officer, or it may be shown that some noncommissioned officer has taken steps in that
matter. It opens up a number oi collaterations I don't think are proper in any exam-
ination.

By the president of the court:
If the assistant judge-advocate wishes to change his question, I think he might be

allowed the privilege of doing so.
Upon motion of a member the court was closed, the accused, hi

counsels, the witness, the reporter, and the judge-advocates first
withdrawing from the room, and on being opened, the president
announced, in their presence, as follows:

I am instructed by the court to announce the decision that the objection is not
sustained. The court holds this line ot cross-examination admissible to establish an
interest. Assistant counsel are instructed to address their remarks, in the nature of
argument, to the court and not to each other, in the way of conversation.

(The question was then repeated to witness.)
A. I do not know. The promotion came unsought; I was very

much opposed to giving up my position as first sergeant, and expressed
the same to my company commander.

Q. Who was your company commander at that time?--A. Captain
Makin.

Q. Do the noncommissioned officers of the Twenty-fifth Infantry,
particularly the older noncommissioned officers, have very close asso-
ciation with the privates as a general thing?-A. I should say theydo.

Q. Do sergeants of long service and recruits-are they very often
very close friends-A. No; not even old soldiers, as a general thing,
make close friends with recruits.

Q. The noncommissioned officers therefore, as a general rule, pick
their friends among the privates out of the soldiers of long standing
rather than from men of comparatively short service, do they not I-
A. Yes, sir.

Q. Did you ever overhear any talk in C Company relative to ill-
treatment of menI

By counsel:
We should like to have the time fixed as to that, so as to know to what it relates.
Q. Did you ever overhear any talk in C Company prior to the

shooting of August 13 relative to ill-treatment received by any
members of the command at the hands of civilians in Brownsville f-
A. This striking of Newton is the only incident I heard mentioned.

Q. Did you mess at a separate table there in C Company or with
the noncommissioned officers ?-A. I don't think they had a separate
table at that time, and if they did I was not particular to sit at it. I
generally came in late for meals and sat where I could, find a conven-
ient place.

Q. Were you present in the adjutant's office when any complaints
or reports of ill-treatment were made to Major Penrose prior to the
shooting of August 13--A. I heard none, sir.

Q. Your office is separate-is on the other side of the hall from
Ma or Penrose's office f--A. No, sir; simply a door between us.

Q.Simply a door?-A. Yes, sir; a partition and a door.
Q. When Corporal Madison told you on the evening of August 13

about the orders to the effect that men were to be kept in after 8
8. Doe. 402, 60-1, pt 2- 50
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o'clock, did he express any opinion on the subject of being kept in I-
A. No sir.

Q. hid you have any further conversation about it other than the
mere fact they were to be kept in ?-A. I told him he was to come in;
he didn't tell me.

Q. What did lie say?-A. He says, "I am on pass." I says, "Well,
passes are revoked so far as tius order is concerned; you have to be
in the garrison by 8 o'clock."

Q. What did he say then?-A. Didn't say anything.
The court then took a recess until 2 o'clock I., at which hour the

members of the court, the judge-advocates, the accused, his counsel,
the witness, and the reporter resumed their seats.

The judse-advocate then reminded the witness, Sergt. Maj. SpoTTs.
WOOD W. VIAiFERO, that he was still under oath, who testified as
follows:

CROSS-EXAMINATION CONTINUED.

QUESTIONS BY A881STANT JUDGE-ADVOOATE.

Q. With respect to the Newton affair, when did you first learn the
assailant's name was Tate?--A. I can not say; I don't remember the
exact time.

Q. Was it before or after August 13 --A. It was before.
Q. Do you know whether it was a week before or two days before,

or how long--A. No sir; I do not.
Q. Do you know where he lived -- A. No, sir; I do not.
Q. Who told you what his name was; do you remember--A. No,sir; I do not remember that.
Q. You state that it was a common thing for Newton toget beat up.

State exactly, to your knowledge, how many tines lie has been beaten
up.-A. One tire that I mentioned as being in Fort Niobrara,
Nebris very vivid in my mind.

Q. That is the only instance you know of except that one in Browns-
ville--A. The only instance that I can fix ifn my mind.

Q. So, those two are the only instances you have any recollection of
at present?-A. To my own personal knowledge, while I know of a
number of other instances that were mentioned to me by other men.

Q. Did Major Penrose ever ask you about Newton's character
before he sent the letter?- A. I don't remember that he did, sir.
. Q. You were first sergeant of C Company for some time ?--A. Yes,

sir.
Q. Newton was in C Company, wasn't he?--A. Yes, sir.
Q. You have no recollection of his having asked you about what

character this man had in the company, whether he was quarrelsome
or otherwise --A. I don't remember any conversation concerning
this man's character.

Q. You were in the office, however, at the time that letter was
sent---A. Yes, sir.

Q. And you had been appointed upon recommendation of Major
Penrose?--A. Yes, sir.
AQ. From first sergeant of Company C-this same company?-
. Yes, asir.
Q. Did Major Penuose requerf, in this letter that Tate be discharged

if after investigation it was found that he was in the wrong in the
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rnatter---A. I don't remember any request as to his discharge; I sim-
ply remember he requested an investigation.

1Q. You don't remember that Major Penrose requested that this
man be put out of the service or discharged in case it was found the
assault was made without just cause?--A. No, sir; I do not remember.

Q. Do you know it was not in the letter?-A. I could not say it
was not in it.

Q. You wrote the letter yourself --A. Yes, sir.
Q. You never said anything to the adjutant about Newton's

character?-A. No, sir; I wasn t questioned concerning it.
Q. Did you never hear any talk at the supper table or around the

barracks with reference to this Newton affair-A. I heard the
matter mentioned at the time it happened.

Q. Did you never hear any memfiber of Company C say in your
present [presence) that the colored troops were not given a square
deal down there, or words to that effect?-A. No, sir; I do not
remember any words to that effect.

Q. Or that the townspeople were bitter against them l-A. I have
never heard words to that effect.

Q. You never heard any member of that company say they would
get even with them?-A. I have heard nothing of that kind.

Q. Did you never hear the Adair affair. the incident of this pencil
being taken from this man, being discussedl-A. Private Adair
mentioned that matter to me dmself; I never heard anyone else
mention it but Private Adair.

Q. With reference to Reid, who was knocked in the water; did
you ever hear that discussed? -A. Corporal Madison spoke to me
concerning that.

Q. So that from that- A. I never heard it from any other
person-any other member of the garrison, or otherwise at all.

Q. Are you married ?--A. No, s ir.
Q. You lived all the while in Brownsville in the administration

building?-A. I lived in the administration building and slept in
the administration building until this occurrence of the 13th of
August, and after that I slept in C Company barracks. I was in the
administration building when the occurrence took place.

Q. How often each day would you visit the barracks- *ust for
your meals?-A. I would visit them for my meals and at night,
after the adjtitant's office closed, I was frequently down through the
barracks.

Q. Who were your particular friends in C Company?-A. Most
of the whole company were my friends.

Q. Which were the ones with whom you used to spend your time
more than others?2-A. Sergeant Carlisle, Corporal O'Neil, and Cor-
poral Madison.

Q. Wasn't Sergeant Harley a good friend of yours?--A. Yes, sir;
all the old men were.

Q. Did you have any friends among the recruits?--A. No partic-
ular friend among the recruits.

Q. Now, by the way, speaking about these recruits the descrip-
tion and assignment cards are kept in the adjutant's office of recruits
that come---A. No, sir.

Q. They passed through the adjutant's hands, however, did they
not --A. Yesa, sir.
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Q. Have you seen many of them since you started in as battalion
sergeant-major?--A. Yes, sir; I have seen quite a number of them.Did you receive many recruits prior to the time you went down
to Texas-that is, within six months prior thereto --A. Not very
many.

q. Where did these come from ?-A. Where did most of the re.
crUits come from who were received?

Q. Where did most of them come from?
Counsel for the accused:

We haven't any objection to that evidence being shown, nor have we any special
objection to it being asked this witness, but we submit that if the purpose is to show,
as we assume it to be, that these people came from any special district or districts the
best proof of it is either the D. and A. cards, or the muster rolls, or certified official
copies of them. Without attempting to interfere with the examination, we think we
have a right to ask what the purpose is, and if the purpose is simply that, then that it
be limited to that class of proof.

Assistant judge-advocate:
May it please the court, we withdraw that; the other is doubtless the best evidence,

but it was merely a small point, and I thought possibly by testimony of a noncom.
missioned officer whose position was such that he had occasion to see these cards fre.
quently and probably know about where the recruits came from. I think it would
save a good deal of trouble and time.

Counsel for the accused:
Not only did I state what is nuiquestionably the law, but surely it could not be ex-

pected that a sergeant-major would be expected to remember the contents of D. and A.
cards passing through his hands over a period of six months.

The presiding officer:
I understand the question is withdrawn.

Assistant judge-advocate:
Yes, Sir.
Q. Leavino aside the question of D. and A. cards, do you Imow

from what recruit depots or recruiting stations most of the men who
joined the battalion as recruits came from during the six months
prior to your departure from Brownsville --A.I do not.

Counsel for the accused:
That is the same thing. We objected to that form of introducing tht fact-that is

all. If he wants it put in we are prepared to admit it, or he can show it by proper
evidence.

Q. With reference to this man Mitchell, who reported to you on the
evening of August 13 that he had been having an argument with some
people downtown, near the post-office what was his :xact language, as
nearly as you can recall ?-A. He safd that there was a crowd around
the post-office that said to him, "I see that some of you all have been
starting some of your meanness around town," mentioniLng what was
in the paper concerning the Evans assault, and he said that he told
them that he didn't know anything about it, and he tried to get away
from them, and they told him," Well, it is good that your command-
mg officer ordered you all in the Yarrison by 8 o'lock to-night, becausesome ofyou were going to be killed to-night," and he said to them, as
near as Ican remember now, "I don't think you will do any harm-"
I believe he said, "I don't think the killing will be all on one side."
I think those are about the words he used, as near as I can remember.
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Q. Where is this man Mitchell nowt-A. He is a prisoner at Fort
Reno.

Q. In the guardhouse--A. He is dishonorably discharged and
sentenced td six months' confinement.

.esDid. you tell Major Penrose about this Mitchell business-AYe, air; I did.

Q. When--A. When he held the investigation at Fort Brown.
Q. In August or September 1--A. In August.
t. You are positive of this, that you narrated the incident in prac-
flly the same way you have before this court -- A. Yes, sir.
q.Did you tell Colonel Lovering anything aiout it?--A. No, sir;

I didn't tell Colonel Lovering anything but what he asked me. He
swore me in and said, "Confine yourself to just what questions
I ask you, and nothing else." That is what he said.

Q. Did you ever have any occasion to visit any saloons in Browns-
villef--A. I did, sir.

Q. Tell the court your experience in visiting the first saloon that
you went to, kept by a white man.-A. I simply went in-

Counsel for the accused:
We are not going to interpoce any objection, but will just call attention to te fact

that it was not gone into in direct examination.
Assistant judge-advocate:
I withdraw that question. (After a lapse of a moment.) On reconsideration, I

will repeat that question.
Q. Did you ever have occasion to visit any Ealoon in Brownsville

kept by a white man--A. I did, sir.
Narrate your experience.

Counsel for the accused:
I think we will have to put in a formal objection to that, and ask the court to rule

on it; it is not proper examination.
Assistant judge-advocate:

I will withdraw that question.

Q. Upon what date did you receive your warrant as battalion
sergeant-majorl--A. I think it was Ma* 9, 1906. I was appointed
May 9, 1906; I don't know, sir, exactly, the date I received the
warrant in my hand.

Q. You were at this time at Fort Niobrara?--A. Yes, sir.
Q. Were you placed on duty in the adjutant's office?--A. Yes, sir.
Q. Had you been on duty in the adjutant's office previous to

thatt--A. No, sir.
Q. Were you present in the office when Colonel Hoyt sent a letter

to the War Department I
Counsel for the accused:

That is also objectionable; it is not proper cross-examtzation, in that it wasn't gone
into under direct e amiation.

Assistant judge-advocate:
May it please the court, inasmuch as this fact has already been brought out by

another witness and other testimony on this point may be merely cumulative, IwiU
withdraw that question also.

Q. Did you ever hear of any trouble that the Twenty-fifth Infantry
had at the Fort Riley maneuvers?
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Counsel for the accused:
I object to that question. It is entirely irrelevant and not proper croms-exandnatIon.

Assistant judge-advocate:
May it please the court, this line of questioning, though it s not possibly entirely

confined to matters brought out on direct examination, still it is upon matters
pertinent to the issue as to whether there was any feeling of resentment entertained
by the men of the command down there, and it seems to me that whatever is brought
out by this or any other witness which tends to show that their treatment in Browns.
vile was decidedly different from that they had experienced before, or that they
were kept away from the maneuvers for any particular reason, seems to me is per.
tinent and relevant.

Counsel for the accused:
May it please the court, I wish to remind you that this witness has been here

for a month and a week or two as a witness for the prosecution. If this is a fact, and
the prosecution was anxious to bring it out, there 'a no time in the last four or five
weeks but that It could have been brought out, aud we object for the reason stated.

The presiding officer:
Do I understand the question was withdrawn?

The judge-advocate:
It wis not, sir.

The accused, his counsel, the judge-advocates, the witness, and
the reporter then withdrew, and the court was closed, and, upon
being opened, the presiding officer announced as follows:

I am instructed by the court to announce the decision that the objection is
sustained.

Q. Do you know what time it as when you were awakened on
the night of August 131--A. I could not give the exact time. The
first time my attention was called to the time of night was after the
shooting had ceased, when the major took out his watch, and I think
he said it was then 12.10, if I am not mistaken.

Q. You are not absolutely certain as to the hour he announced ?-A.
I am not. It is my impression he said it was 12.10; that was a short
while after the firing had ceased.

Q. Were you more or less confused when you woke up, or not ?-A.
I was excited.

Q. You state this first shot was followed after a few seconds'
interval by another ono?-A. By quite a number.

Q. Were they fired as a volley, or were they fired as if by a lot of
people who hadn't had any training in rifle firing ?-A. It was scat-
teig fire.

Q. So the first firing you heard after this first shot that awakened
you was a scattering fire?--A. Yes, sh'.Q. Did that cease for any time after that --A. It seemed to con-
tinue for several minutes, or quite a number of minutes-probably
five minutes or more-this ragged fire near the barracks, and then
it seamed to go down into the heart of town, and the volleys that
I heard were down in the heart of town-seemed to be a consider-
able distance downtown.

Q. Were there any cessations of firing at all from the time the
bunch of shots were fired until the cessation of the firing?-A. Not to
my knowledge; only the pause after the first shot, and then the
shooting was more or less continued until the final ceasing.
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Q. Was this continuous shooting mainly made apparently by high-
power rifles?--A. The most of the shots could have been high-power
rifle.

Q. There were individual shots that you thought were not?-
A. There were mixed in individual shots that I am quite certain were
not high-power rifles.

Q. But in general the shooting from the time the main shooting
began until the shooting was all over was that of hih-power rifles,
was it not?-A. Most of the shooting did sound like that.

Q. You stated that the firing at first seemed to come from some
distance from the post and then gradually came nearer.-A. Yes, sir;
it seemed to be drawing nearer to me.

Q. As a matter of fact, where were you when you heard this first
vol ey?--A. When I heard the first shot I

Q. When you heard the first shot you were where?-A. I was in
the administration building, in my room, in bed.

Q. And when you heard the first volley where were you ?-A. As
I have stated, I did not hear any volleys until the shooting had ceased
near the post. The volleys I heard all seemed to be some distance
downtown.

Q. This first bunch of shots, where were you when you heard
them--A. I was still in my room dressing. I got out of the bed at
the first number of shots. The first shot I raised on my arm to listen
and then when I heard quite a number of shots I got out of bed and
started to dress.

Q. And it was at this time when the shooting seemed to be way
away from the post ?--A. It seemed to be some distance toward town.

Q. And after you got out of the quarters the firing seemed nearer?-
A. es, sir; it seemed to be right in rear of B Company barracks
when I got through dressing and ready to leave.

The firing after you came out in the open appeared to be in rear
Company barracks, up that alley?-A. No; it seemed to be

right at the gate, most of it--right in the rear of the barracks, at the
gate.

Q. In case the first shots-the first bunch of shots-was fired in
rear of B or D Company barracks, for instance, isn't it a fact that the
barracks themselves would have prevented the sound from reaching
you as clearly as though there had been no barracks there? Were
they not between you?-A. Yes, sir; the barracks were between me
and the shooting all the time.

Q. So that to some extent they probably shut off the sound?-
A. No, sir; I don't think they did, because I was in the same room
all the while, and the shooting continued to draw nearer to me. If
the barracks had shut off the sound my impression would not have
been changed until I left the barracks, but this shooting gradually
came up nearer to me, and it reached in rear of B Company quarters
before I left the room.

Q. How long did it take you to dress--A. I don't think it took me
more than two or three minutes.

Q. Did you put on all your clothes?-A. I didn't put on nyleggings.
Q. Did you dress as you otherwise orlinarily would ?-A."No; I

dressed rapidly.
Q. When you ran out, the shots sounded nearer than when you
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were inside --A. They sounded to me like they were in the rear of B
Company barracks when I got outside.

Q. When you were dressing and in the house ?-A. It seemed right
in rear of B Company barracks when I come out. The shooting had
gotten up until it impressed me as being in rear of B or D Companybarracks.

Q. You mean the shooting started in rear of B Company barracks
and then worked down the road toward the river?-A. The shooting
apparently started farther down.

Q. Down where ?-A. Down that street that separates Fort Brown
from Brownsville. It seemed to me that the shooting was out in the
street and somewhere down nearly opposite that vacant set of bar.
racks, and it gradually came up until it reached in rear of B Company
barracks, and the shooting had gotten up that high before 1 left my
room, according to the sound to my ear.

Q. You were in the house at that time ?-A. Yes, sir.
Q. Could you tell when you were in the house the exact location of

shots fired anywhere from a hundred to 300 or 400 yards away?-A.
I have an idea.

Q. Do you mean to tell the court that you, lying in bed or dressing
yourself in a room in a building at a distance of from 100 to 300 yards
or more from where firing is, that you can tell exactly opposite what
particular house the first shot sounded?-A. I can tell what my
impression of it was.

Q. Was that impression formed at the time or formed later, after
you found out about the shooting?--A. Formed at the time.

Q. And you state that this first shot that had a dull sound was
fired where--A. The first shots that I heard that had a dull sound
were up near the gate that leads out into Elizabeth street.

Q. How many shots did you hear that had a dull soundf--A. I
heard quite a number of them.

Q. You heard some up Elizabeth street -A. They seemed to be
right at the gate that leads out into Elizabeth street.

Q. When was it you heard this voice calling out, "I want all of
you?"-A. That was when I heard those dull shots. I would hear
this man yell, then I would hear the shots.

Q. Where were you at the time?--A. In my room.
Q. This man was standing apparently, where ?--A.. Out about the

gate that leads into Elizabeth street.
Q. Could you hear that man, too?--A. According to the sound,

that is where I located him.
Q. How long was this after the first shot?-A. That might have

been probably two minutes hardly much more than that.
Q. About two minutes after the first shot that a man stood by the

garrison gate and called out, "I want all of you" three times ?-A. I
suppose it wasn't more than two or three minutes; I was aboutready to leave.

Q. Will you swear it wasn't more than three minutes?--A. I
would swear as to the number of minutes; I hadn't left the building
when I heard it, and I left it as soon as I got dressed.

Q. You were still in the building, however, when this voice called
out?-A. Yes, sir.

Q. If you .could hear it in the administration building, couldn't
anyone sleeping on the back porches of B or D Company barracks
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and was also awakened by the first shots-ought he not have heard
it?-A. He should have heard it.

Q. What is the distance from your room to the garrison gate--
A. should put it not quite 2.00 yards.

Q. And you heard this voice plainly and distinctly ca4l out three
times "I want all of you," at a distance of 200 yardsl---A. Yes,
sir; about 200 yards; it might be less.

Q. The windows in the barracks were open at that season of the
year ?-A. Most of them; yes, sir.

Q. Are not the windows in the barracks in which the men sleep
habitually kept open in summer in Brownsville ?--A. Yes, sir.

Q. Were our windows open ?--A. Yes, sir.
Q. How far is it from -the garrison gate to B and D Companies'

gate, approximately -A. Oh, about-
Q. -believe we have that accurately-never mind.-A. About

30 yards.
Q. And you were 200 yards away?--A. Yes, sir.
Q. You were in a room and the men in the barracks, most of them

asleep inside the barracks, were they --A. Yes, sir.
Q. Men awakened by the first shooting in either B or D Company

should have heard tat voice?-A. Men awakened by the first
shooting should have heard that voice.
Q. And C Company barracks wasn't any farther from the bar-

rack a gate than the administration building, was it--A. I don't
think it was.

Q. So that men in C Company should have also heard that voice ?--
A. don't know what should ave prevented them from hearing it
if they were awake at the time.

Q. Do you know of any other man in that entire command that
heard that voice ?--A. I do.

Q. What is his namet--A. Private Dorsie Willis, Company D,
Twenty-fifth Infantry.

Q. When did he tell you about this?-A. Well, we were at, if I
recall-he was orderly for the commanding officer one day, and we
were speaking of this disturbance, and I told him it was strange I
hadn't met any man who had heard that voice, and he told me, "I
heard it."

Q. That is the first instance you heard of anyone else having heard
it?-A. I didn't discuss the matter with other men.

Q. Did you ever report this to Major Btocksom?-A. About hear-
ing this voice?

Q. Yes.-A. I don't remember reporting the words that this man
used, but I reported to him that I heard the yelling, and I reported to
him that I heard a man shooting a gun that was not an army rifle,
and that I heard the yelling distinctFy.

Q. Why didn't you tell 1him you head this voic) call out those
words?-A. Because he didn't question me along that line; he simply
was trying to find out as to who the soldiers were who had done the
shooting and to get some information to lead to the plot that the sol-
diers had formed to shoot up the town-to get some information that
would lead to the finding out that the soldiers had formed a plot to
shoot up the town, and he made no-

Q. Didn't Major Blocksom tell you to speak freely and tell all you
knew about the affairl Did he linit you?-A. Ie didn't limit me,
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but I don't remember him asking me about anything that bore on
this line, as to whether the shooting had been done by soldiers or
others.

Q. Did he not tell you to state anything he had not covered in his
questions?-A. No, sir; I don't remember that he did; the only thing I
can remember he asked me was, "Don't you think the soldiers were
really incensed at Newton's treatment, and really formed a plot to
shoot up the town on account of the treatment of that man Newtont "
Most of the questions were along the line of finding out what soldiers
had been implicated in the shooting, and as to whether it was soldiers
or other parties that did the shooti-ng he did not ask.

Q. So te didn't give you an opportunity to state all you knew about
this affair?-A. He gave me no occasion to state that.

Q. Did he give you any opportunity to state itf--A. He gave me
no occasion to volunteer any such information, but seemed to know
that the shooting Mad been done by soldiers, and I don't know-

Q Never mind; the question is answered. You stated in your
dirt examination, I believe, that the man that fired that first shot
was the man that made this call, and repeated it twice ?--A. No, sir;
I didn't make that statement.

Counsel for the accused:
I beg your pardon, he didn't state that.

Assistant judge-advocate:
The record is not here, and I am trying to quote It without any intention to con.

fuse the witness.

. The first shot was fired, then, to the east of the company bar-
rack, along that road, to the best of your judgment-the first shot,
that dull, heavy sound?-A. That dull shot struck me as if it was in
that street that separates Fort Brown from the town near the gate.
The man didn't seem to be very far from the gate that leads out into
Elizabeth street; I would have placed him over near that gate.

Counsel for the accused:
Were you askii-g about tle very first shot?

Assistant judge-advocate:
Yes, sir.
Counsel for the accused:
He has never located tbat.

A. I am speaking of the dull shot, the shot that I associate with the
call that was made-the call that "I want all of you."

Q. You think the man that fired that shot and the man that made
that call was one and the same man ?--A. Yes, sir; I feel quite certain
that the man that made that call made the shot, because the shooting
and the calling came from the same direction.
Q. You were in the house af that time --A. Yes, sir; in the admin-

istrasion building, but my window wasn't down.
Q. You were just about leaving the building at that tme--A.

Yea, sir.
Q. And how far in your door to your room from this window in your

room that was open?-A. I shid judge it to be about 15 or 16 feet.
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.Q. And were you about going out that door when you heard thisf-
Ai heard that before I started to the door.

Q. How far is your bed from the window --A. My bed was right at
the window.

Q. And you dressed right there on the edge of your bed --A.
Yes, sir.

Q. And you heard this shot just about the time-A. About
the time I was getting ready to leave a.

0. You don't know whether it was when you were sitting on the
bed or walking toward the door?--A. I was standing on the floor,
dressing.

Q. You are positive as to the exact words?-A. I am positive; I
will never forget them.

Q. Did you hear any other words?-A. Those are the only words I
could distinguish.

A Did you hear any men call out about black son-of-a-bitchest--
A. did not hear that.

Q. Did you light a light in your room to dress by--A. I did not, sir.
Q. When did the bugle sound?-A. The bugle sounded soon after

the first shooting commenced; I should place it probably thirty sec-
onds, I should think.

Q. After the first shott-A. After the first shooting started.
Q. So thirty seconds after this first shot that you heard the bugle

startedl-A. it seemed to me about that.
Q. Did you hear any more than that one buglel--A. I don't remem-

ber hearing but one bugler.
Q. Where did that come from, apparentlyI-A. From the direction

of the guardhouse.
Q. How many times did he sound call to arms, or if that was the call

to arms he sounded ?-A. Yes, sir; he sounded call to arms. I arn. not
certain how many times he sounded it.rQ. For about how long a time was the sound of the bugle kept up
while you were crossing the parade?-A. No, sir; it ceased before I
left the building.

Q. Before you left the administration building?-A. Yes, sir.
Q. And the bugler didn't sound it any moreI-A. I didn't hear

him.
Q. Did you hear any other bugler sound it --A. No, sir.
Q. What did you do when you left the administration buildingl-

A.1 went to Major Penrose's quarters.
Q. How did you go I-A. I went in rear of the officers' quarters.
Q. Show the court on the map.-A. (Witness goes to map.) I went

right by this end door and right down here, right in rear of these
quarters, and around down here; I think the last quarters are Major
Penrose's, on the left (indicating on the map a line from the southern
face of the administration building southward just west of quarters
12, fence in rear of officers quarters to Quarters A).

Did you walk or run during this time --A. I ran as rapidly as I

Q. When you got to Major Penrose's, what did you do?-A. I
knocked and called for Major Penrose.

Q. Did anyone respond ?-A. No one responded.
Q. No one at all ?--A. No one at all.
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Q. Then what did you do--A. I went to the guardhouse.
Q.By the way, how long were you knocking at the door there ?--

A.Not but a very few seconds; r didn't pause, because I was in a
hurry to find the major.
Q. Then ran to the quarters --A. Yes, sir.
Q. You saw Corporal Wheeler and Sergeant Reid theret--A. Yes,

sir besides several of the guards.
At what point during your run from the administration building

to the guardhouse did the bugle ceasel--A. It ceased before I left
the administration building.

Q. And from that time you didn't hear it any more ---A. I didn't
hear the call any more.

Q. Are you a light or heavy sleeper --A. I am a light sleeper; I
wake very readily.

Q. So you are certain in your mind that that first shot you heard
fired that night was the first shot fired in the vicinity of the post?--
A. I am not certain.

Q. What has been your experience in the past of shots fired within
a couple of hundred yards from you, at night? Are they apt to arouse
you, or not?--A. They are.

Q. After you left the guardhouse, I believe you stated you met
Lieutenant Oier.--A. Yes, sir.

Q. Will you please point out on the map approximately where it
was when you met him---A. (Witness goes to map.) I met Lieutenant
Grier just about here, right opposite C Company barracks (indicating
a point south of the western half of C Company barracks and about
one-third the distance across the parade).

Q. Now, with reference to this voice that you heard call out three
times, "I want all of you," was that call made before or after the call
to arms was sounded --A. After the call to arms.

Q. Was it after the call to arms had ceased 1--A. Yes, sir; the
call to arms had ceased, I think, when I heard that.

The court then took a recess until 3 o'clock p. m., at which hour
the members of the court, the judge-advocates, the accused, his coun-
sel, the witness, and the reporter resumed their seats.

Q. (The reporter read the last question.) Did you hear any other
sound at this time besides this voicef--A. I heard the scavenger's
cart running around the building.

Q. From which direction did it come --A. It seemed to be com-
ing from the rear of B Company barracks; seemed to be running
toward the Rio Grande River to get out of the way.
Q .In front or in rear of D Company ?--A. I cold not tell.

. Could you see the cartt---A. I could not see the cart, and
cold only hear the cart, and didn't know it was the cart until the
next morning, when I found out that it was the scavenger. I heard
the next morning, after I inquired, that it was the scavenger.

qO From your best judgment at the time, or, rather, what was
your impression at the time, that the cart was in front or in rear of
D Companyf--A. My impression at the time was that it was a piece
of.artillery, and I wondered where the town people got a Gatling Sun
or seine other piece of artillery. That is just exactly my impression.

q . It wasn't until the next day you lniew it was the scavenger-
A. es, sir.
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Q. Did you think the town people were bringing a piece of artil-
lery inside the posti-A. Yes, Sir; I thought they were bringing in
a atling gun. I heard the wagon running, and I thought it was some
kind of atllery.

Q. What kind of team did the scavenger drive to this cart---A. I
think he had one mule, I believe.

Q From the noise made by this cart, was the mule running or
walking 1--A. He was running.
Q Did you see him againl-A. I did not see him that night at all.
Q. Where were you when you first heard the cart?--A. I was still

in my room.
Q. How long was this before you left your room?--A. Probably

a few seconds, or it might have been half a minute.
Q. Before you left your room you heard this cart -A. Yes, Sir.
Q. And it was then in the direction of- A. It seemed to be

running toward the Rio Grande River, down in the rear of D Com-
pany barracks.

Q. To the best of your recollection, how many minutes was it
after this when you left the administration buildingl--A. It was
right away; just as soon as I could get my clothes on. I dressed as
fat as I could.

Q. After you heard this wagon, how many minutes or half minutes
was it before you left the administration building--A. It might
have been half a minute more.

Q. About a minute altogethert--A. Hardly a minute.
Q. The animal drawing this cart was apparently going at a gallop

when you heard it --A. Yes sir.
Q. It was going very rapidly, was itt -A. Yes, sir.
Q. And you heard it to the best of your recollection about a

minute before you left te administration building--A. Yes, sir.
Q. Are you sure it could not have been two minutes ?-A. No, sir.
Q. Did that wagon come any closer to the administration building

than C Company barracks-A. I don't know.
Q. If you were there for another minute and then left there and went

down toward quarters No. 12, you would have heard the scavenger
cart if it had come by in that direction ?-A. If it had come up
toward Major Penrose's quarters-No. 12?

Q. If it had come by the administration building--A. If it had
come toward the admin-istration building while I was there, I would
have heard it.
Q. Or over toward the officers' line, would you have heard itt-

A.I would hardly have heard it there.
Q. It isn't any farther from the officers' quarters than it is from

the administration building ?-A. I was moving at a run and the
shooting was going on at the same time, and I probably would not
have heard the cart. I heard it very distinctly while I was in the
room, because I *as still paying attention to the sounds I heard.

Q. I thought you were dressing as rapidly as you could --A. I was
dressing, but I was not running or walking.

Q. Can't you locate this cart a little more definitely at the time
you' first heard it-A. No more definite except down there in the
rear of B or D Company's barracks; I couldn't tell which.

Q, How is it you can't locate that any more exactly when you can
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locate with such precision the voice and the direction in which the
shots were fired from l-A. I haven't located that with any more
precision than I have the cart. I said the man I heard yelling was
somewhere about the gate that leads out on Elizabeth street. I
couldn't say exactly the point he was, but he was somewhere near
that gate. The cart was somewhere in the rear of B Company bar-
racks. I could not locate either with any more precision.

Q. You said something about a shot coming from some building up
the line.-A. I said somewhere near them. I am pot definite about
that.

Q. That might have come from the rear of C Company barracks--
that shot?--A. It might have been up by C Company barracks.

Q. Being in the room you couldn't tell exactlyI It might have been
as close as13 Company barracks?-A. I don't think it was as close as
B Company barracks.

Q. When you were outside you could locate things more accu-
rately than when you were in the house?-A. I think I could.

Q. And you could hear this shooting better?-A. Yes, sir; I
think so.

Q. And you might have gotten the impression that the shooting
was moving nearer to the post from the fact that there was a greater
volume of firing?-A. No. As I stated before, the shooting seemed to
be coming toward me when I was still in the room, and it seemed to
continue to draw nearer until it got up in rear of B Company barracks;
and it got up opposite, in rear of B Company barracks before I left
the room.

Q. is it not true that the firing was gradually increasing in volume
during that timel-A. Yes, sir.

Q. So that at first you heard v -.ingle shot, which you thought was
off at some distance?:-A. Yes, sir.

Q. And then you heard some scattered shots which still seemed .to
be off some distance, and then you heard some more that seemed to
be getting nearer, and then just as you left the administration build-
ing you heard some firing that seemed to be in rear of B Company
barracks?-A. Yes sir.

Q. And during tNis time the firing was steadily increasing in vol-
ume, was it not?-A. Yes, sir.

Q. There were more shots at the time you left the administration
building than there were previous to that time, were there not?-A.
Yes, sir.

Q. So that there was a greater volume of sound in the air?-A.
Yes, sir.

Q. It was your impression, you stated, that the sounds moved
toward you-Z-A. Yes, sir.
* Q. Are you willing to swear that that could not have been an
impression formed merely because of the increase in the volume of
sound, making it seem to you that the shots were coming nearer?-
A. Yes, sir; I will swear at the time that that was not on account
of the increase of the volume of sound.

Q. What was the character of this firing?-A. Which firing?
Q. This firing after the first shot, up until the time you left the

administration building. Was that apparently rifle fire, or was it
revolver fire?-A. It could have been mixed. I heard all kinds of

786 [ MAR. 7,190.



AFFRAY AT BROWNSVILLE, TEXAS.

shots, and some of them could have been rifle shots and some revolver
shots.

Q. You stated a while ago that most of those shots were from h-ig
power rifles ?-A. Yes, sir; most of them came from high-power rims.

Q. And there were only oolated single scattered shots 6f revolvers
or shotguns --A. It sounded like now and then I could hear a heavy,
dull report.

Q.Like a pistol?---A. Not like a pistol, but like a gun.
Q.. Like a shotgun, do you mean V-A. It didn't sound very much

like a shotgun, but more like some gun I am not familiar with.
Q. But practically all of this firing was from high-power rifles ---A.

I said most of it sounded like that.
Q. How long.have you .been in the service t--A. My twelfth year

continuous service.
Q. Can't you tell the difference between rifle fire and revolver

fire--A. I can sometimes, but when they are mixed in I can not
tell there is a revolver coming in with the others. The shots didn't
sound like as if the had all been one kind; I could have told prob-
ably it was mixed if they had.

Q. Did the rifle fire predominate ?--A. It sounded like more of it.
Q. And there were only, as you stated before, occasional pistol

shots-V-A. I could not state pistol shots; but there were occasional
shots that did not sound like rifle shots in the intervals.

Q. Woreyou more or less confused at this time and excited -- A.
I was greatly excited when I arose.

Q. You were awakened from a sound sleep---A. Yes, sir; well, I
ha2 just gone to sleep; I hadn't been in bed very long.

Q. Andyou awoke With what impression--A. I woke up with the
impression that the post was being fired upon.

Q. And that naturally increased your excitement?-A. And this
man seemed to me calling for the lives of everybody, further increased
my excitement.

Q. So that any opinion you formed at that time as to the direction
in which the shots were must have been formed at a time when you
yourself was under a considerable strain and under excitementt-A.
Yes, sir; I was certainly under excitement at the time.

Q. On the way down to the guardhouse you stated that you met
Private Harden, or saw him--A. Yes, sir.

Q. Where was that exactly?--A. He was on the porch-under the
porch of the post exchange.

Q. Where is the post exchange?-A. It is just a little way from
the guardhouse.

Q. Which side-south or northt--A. South.
Q. South of the guardhouse?--A. Yes, sir.
Q. Was he on sick report at that time V--A. I think he was; yes, sir.
Q. Did he not woik for some officerl--A. I don't know, sir,

whether he did or not.
Q. What was he doing at the post exchange at 12 o'clock at night

under the porch -- A. He came out from the )hospital, I suppose.
Q. How far is the hospital from the post exchangeV-A. The hos-

pital is some little distance; I couldn't tell exactly.
Q. Is it 20 yards or 100 yardst--A. It is more like a hundred

yards.

III1
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Q. Is that your beat recollection, that it is about 100 yards?-A.
Yes, sir.

Q. Did he tell you what he was doing there--A. No sir; he sim.
ply asked me what was the trouble going on down there, and he
wanted to go down there and I told him not to go.

Q. How was he dressed--A. He was dressed in pajamas; hospital
clothes.

Q. Did he have any shoes oat-A. I didn't notice.
Q. You asked him, I believe, if he had seen Major Penrose?-A.

No sir- I don't remember asking him anything about that.
When you got to the guardhouse, how many men were there?-

A.I remember seeing the sergeant of the guard and the corporal
of the guard, and I can say for a certainty, only two privates and I
couldn't tell how many more because it was dark. The guards were
lying prone in line of skirmishers, and I couldn't tell how many there
were.

Q. You saw two privates lying prone?-A. Yes, sir; I saw two
privates lying prone.

Q. Did you see any morel?-A. It was dark, and I couldn't ses
any more.

t . How close were you to Private Hardent-A. I got close enough
to speak to him.

Q. How close was that?--A. As close as from here to you.
Q. You passed right by him?-A. He came up to me as I was

nearing the guardhouse and inquired about this disturbance, and
said he wanted to go down there, and I told him not to go.

Q. Now, when you met Lieutenant Grier at the point where you
indicated a few moments ago on the map, what did you say to hini-
A. I asked him where was-Major Penrose.

Q. How close did you get to Lieutenant Grier before you saw
him-A. I was right upon him when I saw him.

Q. Was he running or walking?-A. He had about come to a walk.
Q. In which direction was he going?-A. Going toward C Company.
Q. From which side of the parade?-A. He -had just come from

the officers' line I think. It strikes me that he was in front of C
Company when I first met him, near about the front of C Company,
and I don't recall now whether he was walking or standing still.

Q. You can't state as to that?--A. No, sir.
Did he state that he had seen Major Penrose?-A. Yes, sire

I asked him where was Major Penrose, and he told me where to find
him.

Q. Now, had" the firing uptown ceased at this time or not?-A.
The firing was still going on uptown when I reported to Major Penrose.

Q. And this was after Lieutenant Grier had left Major Penrose?
Counsel for the accused:
One moment. That may be beyond the witness's knowledge.

Q. Then, the shooting uptown continued for how many minutes
after Lieutenant Grier told you where you could find Major Penrose ?-
A. I should think it continued for two or three minutes; probably
more.

Q. And Lieutenant Grier at this time was in front of C Company-
A. Wes, kir.Q. What kind of a night was this?--A. It was dark.
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Q. Few star out, or manyl-A. I don't remember noticing the
stars at all.

Q. When you reported to Major Penrose, I believe ou stated he
was about midway between 0 and D Companies' barracks and slightly
out toward the parade t-A. He was on the parade ground, opposite
the interval.
Q. Did you hear any noise as if the men were getting out of bar-

racks at this time--A. The men were getting out of the barracks and
were lining up. Some first sergeants were calling the roll and some
seemed to be counting fours.

Q. Did you hear the first sergeant of Company B for instance, call.
ing the r01, or wa it Cl--A. r don't know now; i wouldn't be posi-
tive; I think it was B Company.

Q. At any rate, one of the companiest-A. One of the companies
seemed to be calling the roll. I know it wasn't C Company, because
I was very near to 6 Company at the time, but it was some company
,p the line calling the roll, and I think it was B Company.

Q. You are positive it wasn't Ct--A. Yes, sir.
.And you think it was B, though it might have been Dt--

A-kes. Sir.

Q. Did you hear the first sergeant or did you hear a voice calling
out the names of these men and hear them reply, "Here," in thi
company--A. It was only for a second. I might have heard one
answer, probably; I did not stay there a second.

Q. You said you heard the first sergeant calling the roll --A. I
heard him calling something; it sounde-d like he was calling the roll.
I simply went on and reported to Major Penrose, and asked his Per-
mission to go in the barracks and get some arms myself. I didn't
make any close investigation as to what was going on among the men
in the confusion.

Q. Did you hear somebody calling a roll there --A. It seemed to
me like some of the first sergeants was calling a roll.

Q. Which company did you go into--A. -Went into C Company.
Q. Where was the quartermaster-sergeantf--A. I dou't know, sr;

I couldn't find him.
Q. Who ave you a rifle --A. Sergeant Brawner, in charge of quar-

ters. He irected the room orderly, I think it was Private Jeffeison,
of 0 Company, to give me a rifle and ammunition.

Q. The box of ammunition was already opened when you got
there--A. I didn't see the box; the ammunition was handed me on
the staircase.

a Q. In what form was this ammunition--A In the bandolier, all
made up.

Q. Were there any lights in the barrackst-A. There seemed to be
a little light.

Q. Where from.-A. It might have been a lantern; I couldn't tell
from what source it came.

Q. Did you see any lantern theret-A. I did not see any lantern.
QIf you saw this light, can't you tell us from where it camel-

A. It didn't seem to be enough light to be from a pendant light. That
is the reason I suppose it was a lantern.

Q. Was the upstairs in total darkness at that time--A. I didn't
get upstairs; I got halfway up the stairs and then Sergeant Brawner
came up to me and I asked him where the quartermaster-sergeant

8. Doe. 402,60-1, pt 2----51
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was--Sergeant McMurry-and he told me he was down at the store.
room, and I went down to the storeroom and the storeroom seemed
to be locked, and then I went back and Sergeant Brawner told this
man to hand the sergeant-major a rifle and a bandolier of ammunition.
I did not go upstairs at all; I only went halfway upstairs; I stopped
midway between the top and bottom of the steps.

Q. What was 0 Company doing at that timel--A. They were out
in line.

Q. Were all the men dressed --A. Some of them didn't have on
any top shirts; some had on blouses and some didn't.

. id you meet any other men in the quarters when you went half-
way up the stairs-A. I don't remember seeing anybody but Ser-
geant Brawner, who was in charge of quarters, and the room orderly,
Private Jefferson.

Q. How long was it from the time you heard the first shot, to the best
of your recollection, until this sergeant gave you a rifle and ammuni-
tionf-A. I should place it at probably-it might be six minutes;
not much more than that.

Q. How long after this was it that the town ceased I-A.
The firing uptown ceased while I was getting t rifle and ammuni-
tion, because when I came out I remember I heard no more shooting.

Q. What was the nature of the latter part of the firing-was it
rifle fire or was it mixed fire -A. It was at such a distance from me
that I couldn't tell much about it; the only thing I could tell about
it was that it was in volleys-heavy volleys.

The last firing heard theou-A. Was heavy volleys.
Were they &ed with precision, as soldiers fire them on the

range --A. They seemed to be fired with precision.
Q. That was the last firing you heard t--A. Yes, sir.
Q. You never heard any shots at all after that--A. No, sir.
Q. So that this shooting began with one shot and gradually

increased up to a pretty heavy rifle fire, with occasional pistol shots
mixed in it, until ih the end nothing but heavy volleys uptown --A.
I couldn't say occasional pistol shots because I don't know but what
there might have been other guns than pistols in the shooting.

Q. Now, with reference to the order given by Major Penrose, "Do
not shoot until I give the order"-did you hear that order given I-
A. I did, sir.

Q. To whom was it given --A. It was given to the battalion in
line of skirmishers.

Q. Did he call it out in loud enough tone to be heard by every-
body ?-A. Yes, sir.

Q. Were those his exact words, "Do not fire a shot until I give
orders?"-A. "Until I give the command."

Q. It wasn't addressed to any officers nearby, but was addressed to
the battaliont-A. Yes, sir.

Q. Did you yourself walk along that wall that night ?--A. I walked
some distance along the wall.

Q. Was it light or dark along the wall--A. It was light up near
the gate where that lamp was at.
Q. As a matter of fact, after you passed to the eastward of the rear

of B Company-to the eastward of the oil house and to the rear nf B
Company-was it not dark down there---A. Yes, sir; it was dark
down there.
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Q, But in the immediate vicinity of the gate it was light --A. Yes,
Sir.

Q. There were two oil lamps there, I believe --A. Yes, dr.
Q. What time did the patrol leave? Did you look at your watch

thent--A. No, sir; I did not. I couldn't tell exactly what time they
left.

Q. How long were they gone ?--A. I don't know exactly; I couldn't
say as to that.

Q. You were there when they left and when they returned? I
refer to the patrol commanded by Captain Lyon of D Comany.-A.
Yes, sir; I was there when they left and when they returned.

Q. Can you approximate the length of time they were gone?--A. I
would place it a-tess than- an hour.

Q. You stated that this patrol was accompanied upon its return by
Mayor Combe and his brotherf--A. Yes, sir.

q. Do you refer to his brother, Dr. Joseph Combe--A I think that
is his name; yes, sir.

Q. How close were you to Dr. Joseph Combe when he made the
statement with reference to some M-exicanst--A. I was probably
about 10 yards from him.

Q. Where was Major Penrose at this time--A. I think he was off
talking to the mayor at the time.

Q. You think he was off talkng to the maor--A. Yes, sir.
. About how far were the mayor and Major Penrose from you-

AI don't remember exactly; probably about 15 or 20 yards.
Q. You could see them, howeverl-A. Yes, sir.
Q. How far were you yourself from this gate--A. I was standing

very near the gate then-not more than 10 or 12 yards from the gate.
Q. So you were 10 or 12 yards from the gate and Major Penrose?

What did you say--A. Probably 15 or 20 yards from me.
Q. And this Dr. Joseph Combe was talking to whomt--A. I don't

remember now exactly to whom he was tal 'king. I think Captain
Lyon was with him, and I don't know what other officers were near.
I thought some of the other officers were there. I am not positive
now.

Q. Just give his exact words as you recollect them now.-A. You
mean the words of the mayor's brother?

Q. Yes. Tell us all you overheard.-A. I heard him say, "I
jumped this bunch, and I thought it was a band of Mexicans makin a"I
raid through the town." Then I heard him say that he and his
brother, the mayor, had just addressed a mob of about 300 over there
and directed them, or requested them, to disperse and go home. As
near as I can remember that is the substance of what he said.

Q. To what did he refer when he said, "I jumped this bunch, and
I -thought it was a band of Mexicans"- A. He referred to Company
D, of the Twenty-fifth Infantry, commanded by Capt. Samuel P.
L yon.LQ. So he didn't have any reference to the people who did the shoo.t-

ing--A. No asir; he simply had reference to Captain Lyon and his
company. That is who I understood he had reference to. He was
standing right by Captain Lyon and D Company at this time, and he
said, "rjumped this bunch-" .

Q. So you don't want to give the impression to the court that you
overheard Doctor Combe state that he "jumped a bunch that he
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thought was a band of Mexicans" and that he thought were the peo-
ple that did the shooting, but that he had reference to Captain Lyon's
companyf--A. He had rference to Captaim Lyons company when
he spoke. He thought that Captain Lyon andhis company--Com-
pany D, Twenty-fi Infantry-- ias making a raid through town.
That is the wayl got the impression.

Q. And he said e thought "that bunch"--that is, Captain Lyon's
company:--A. Was a band of Mexicans-

Q. Making-A. A raid through the town.
Q. You are positive that Dr. Joseph Combo said that ?-A. Yes, sir.
Q. To Captain Lyon1--A. Yes, sir.
Q. And to who else--A. I do not remember. I could not name

the other officers who were there, but I am quite certain Captain Lyon
was there.

Q. Those roll calls you heard over in front of the barracks-you
stated I believe, you only heard one first sergeant calling the rol ?-
A. I think one was all that I heard calling the roil.

Q. You are not sure whether that was in C Company or B Com-
panyt--A. I am quite certain it wasn't in C Company, because I was
near enough to know if it had been C Company. I would have been
positive; but it was some distance up the rle. That is the reason I
can't be positive.

Q. How long was 0 Company there after you went after the gunI-
A. They left while I was in getting the gun.

Q I thought you said when you came out C Company was still
there.-A. They left and went along the wall and were in line of
skirmishers before I got out. When I got out, they had all gone
around to the wall. They left while I was in the barracks, and they
were stationed in line of skirmishers around the wall.

Q. Did you, when testifying before Colonel Lovering state in reply
to a question, "What enlisted meyt did you see before the Ing
ceased ?--A. I saw the man that I have named and one patient in the
hospital-I am not certain what his name was-was of Company B,
standing on the porch in night clothes. And I saw very nearly the
whole ofRCompanyC. Sergeant Brawner, Company C. I couldn't name
any moro names, ColoneL I saw a crowd of men, and there was no
roll call made, and I wouldn't like to say I saw this one or the other,
because there was no roll call made at the time, and I don't know the
names of all the men I"-A. I didn't state that I did not know the
names of all the men. I told him I wouldn't like to call the names of
the men on account of no roll being called at the time, and there was
nothing to fix my mind on any one man. I didn't want to call the
names because I was too familiar with several of their names; because
I was liable to call their names from memory.
Q. So you are mistaken if you said you didn't hear any roll callI

You did hear a roll call that niight?-A. I didn't state in that titate-
ment to Colonel Lovering that there was no roll call at all. I stated
there was no roll call in C Company.

Q. How was this statement taken down before Colonel Loveringl
Was it taken down by a stenographer--A. Yes, sir; I think so. I
wasn't allowed to read it over, and if I had have been I would have
corrected that statement, and-
Q. Never mind entering into explanations about it.
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Counsel for the accused.
I think the witness has a right to explain any discrepancy that comes up in bb

evidence without being cut off.

The presiding officer:
Yes; the witnem may explain.

A. My reason for not giV the names of Company 0 was, as I told
him, because there was no roll ever called in Company C at that time
and I was afraid to say that I saw this one or that one for fear I might
mention the name of some one that was not present. It wasn't because
I didn't know the names, but was because I was afraid to call the
names from memory.
Q. By stating "I saw a crowd of men and there was no roll call

ma e,"what do you mean by that ---A. I had reference to C Com-
pany Twenty-fifth Infantry. The first question he asked me was
he asked me what men did you see before the firing ceased. I named
several individuals, and then I said I saw most all of C Company; and
he said name some of them by name, and then I started on and made
this explanation I have just given.

Associate counsel for the accused:
May it please the court, that is his full answer an recorded here in this report.

Q. When did you get the rifle from the quartermaster-sergeant of
Company C --A. After the shooting was over.

Q. You returned the rifle at that timet-A. Yes, sir; after I had
been dismissed by the commanding officer I went to C Company bar-
racks and handed back the rifle and the rifle ammunition and was
issued a revolver and revolver ammunition.

Q. Now, with reference to this bugle call that you heard, I would
like for you to be as definite as you can and state when you first heard
it and when it ended. -Where were you at these different times --A.
I was in my room dressing when I heard the bugle call, and the bugle
ceased before I left my room.

. And you didn't hear it any more--A. No, sir.
ra Did you at any time ever look for bullet marks on the bar-Iak -A. I did.
Q. With what result I-A. I didn't find any.

Did you examine the sides of the barracks toward town-A. id.

Q. Did you examine that very carefully--A. I simply passed
around there and didn't see any marks of any bullets.

Q. Did you ever hear of anyone finding any bullet marks on the
barracks--A. A private of Company B told me that a bullet broke
a window in the barracks and Frivate Perkins, of Company C, told
me that several bullets struck in the shingles over his head Where he
was sleeping.

Q. Did anyone ever see those bullet holes--A. I don't know
whether they did or not.
Q. Did you ever see that broken window .--A. I did not, sir. The

broken window was not called to my attention until after I had left
Fort Brown.

Q. Were you in the company at the time Major Penrese examined
the barrackIs-A. No, sr.



794 ~AFFIAT AT ZOWNVUJIAI TRKAS. Kaa7107

Q. Did you see him examine the barracks at that time --A. I did
not, sir.

Q. Were the sergeant of the guard, Sergeant Reid, and the cor-
poral of the guard, Corporal Wheeler, regularly detailed from the
adqutant's office for guard that nightl--A. Yes, sir.

.You had charge of that roster yourself1--A. Yes, sir.
Q. SO that was just in the ordinary course of events that those two

men-noncommissioned officers-happened to be on guard that
nightt--A. Yes, sir.

Q. Did the sergeant of the guard, when you reached the guard-
house, give you any information relative to Major Penroset--A. He
said he-hadn't seen him.

Q. Did he say anything as to having received ay orders from
him or knew where he wast--A. No, sir. I asked him where was
the commanding officer, and he said, "I don't know," and I asked
him where was the officer of the day and he said, "I don't know."

Q. And the bugle had ceased at this timet--A. Yes, air; the bugle
ceased before I left the administration building.

Q. Did you have any further conversation with the sergeant of
the guard -A. No, sir; no more than, as he started off with one man
to go up the parade ground I started along, too, and he looked
around and said, "Where are you going?" and I said, "This is the
sergeant-major," and he said, 'Excuse me, I thought it was one of
the guard."

Q. Now, to go back to this conversation between Mayor Combe
and Major Penrose near the gate: Were you not close enough to over-
hear any of it?--A. No, sir; I was not.

Q. You didn't overhear anytngu that was said --A. N, dir. I
did not try to get close enough t hear, because the mayor indicated
to Major Penrose that he wanted to speak to him privately, and I
withdrew a respectful distance.

o Q. But aside from that you were near the commanding officer most
of the time I--A. Yes, sir; with the exception of the time I was sent
away to find Captain Macklin and to get the gun.

Q. I believe I asked you as to your appointment as sergeant-major,
as to the datet--A. I am not positive as to the date I received my
warrant, but I was appointed May 9, 1906.

Q. Battalion sergeant-majors are appointed by regimental com-
manders after or upon recommendation of battalion commanders, are
they not I-A. I think so; yes, sir.
Q. Did you hear any bullets flying over the post while you were

traveling about the post that nightt-A. I heard no bullets at all, sir.

QUEZoTINS BY TRD COURT.

Q. Can you state whether you experienced that a race feeling
existed in the town of Valentine, Nebr., or not, between the white
and colored people I mean in regard to social matters.-A. The
race feeling in the town of Vslentine, as regards social matters-

Counsel for the accused:
We have no objection to It, but we want to lnwpose the atemt that we don't

me that that has any boing on this cam
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The accused, his counsel, he judge-advocates, theo reporter, and the
witness then withdrew, and the court was closed, and, upon being
opened, the presiding officer stated, in their presence:

Let the witness go on and answer.

A. The race feeling in Valentine was just about the same as I have
found at my own home where I was born and raised and in most
of the States West and North. There in law and in business the
negro was dealt with fairly and justly and on an equality, and as to
social matters, there was a line drawn; the social relations were no
closer in Valentine than in Brownsville.

Q. Do you know whether or not there existed a feeling of resent.
ment, for any c4ILe, against the'people of Brownsville on the part of
the command at Fort Brown, or any part of ittl-A. I do not, sir.

Q. When you heard the shooting in town and not near the pot,
what impression did you have as to the reason for it at that tiiel--
A. What impression did I have as for the reason of the shooting?

Q. (Question repeated.)-A. I thought it was a mob starting an
attack on the post on account of this Evans incident that had been
circulated in the newspapers.

Q. Where were you born and raised --A. Lynchburg, Va., sir.

RKCROSB-EX&MNATION.

4UIZ&ONS BY TN A&WANT UDGN-ADVOOATM.

Q. By the statement just made by you with reference to the con-
ditions being similar, so far as social intercourse between the whites
and the negroes is concerned, in Valentine, Nebr., and Brownsville
Tex., do you mean that the attitude of the people, as a whole, toward
the negro and the negro soldier is ideaticaly the same I-A. No, sir;
I didnt say it was identically the same.

maIn w, kway was this difference evidenced?-A. I thought Imadle it very plahi that in Valentine there is no dirmntion made
against the negro in business, and there seems to be no attempts to
do violence or to cheat him out of justice in law; but so far as social
relations are concerned they are separate; while in Brownsville there
seems to be a dispsition not to do business with him-not only not
to do business with him, but not to allow him to do business, ahd to
cheat him out of a fair trial in the courts.

Q. This was evidenced while you were in Brownsville?-A. Not
only in Brownsville, but it was the general conditions throughout
that section.

Q. And those conditions existed down there while you were there--A. Yes, sir.
Q. Inasmuch as the conditions under which you have found your-

self in Brownsville were so different in this respect from those under
which the men served at Fort Niobrara, did not this naturally arouse
a feeling of resentment among the men who had never been treated
that way before--A. I don't-know that it did; but most of the men
had come from the South, where they were very familiar with such
thing, and it was my option that they had mde up their mind to
make the best out of it they could. I know I did. They all knew
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the relations and conditions in the South; they wore perfectly familiar
with them before they came down here.

Q. But service in Brownsville was not popular with the Twenty.
fifth Infantry--A. A great many men would rather have been else.
where, while at the same time there were maiy men who were willing
to put up with the hardships to get to soldier in some little town, they
had been so far West so long.

Q. But as a general thing the men did not feel any kinder disposed
toward the town people than the town people did toward them-
A. I couldn't say that they did.

(At request of counsel for the accused the reporter read the follow-
ing question and answer from the examination by the court: "Q.
Do you know whether or not there existed a feeling of resentment,
for any came against the people of Brownsville on the part of the
command at Fort Brown, or any part of it t-A. I do not, sir.")

Counsel for the accused:
I would like to have the court or whoever asked that question to fix the time, or

permit the witness to answer the question as to what time he referred to.

The presiding officer:
I don't know; I presume it was prior to this trouble.

Counsel for the accused:
We would like to have it straightened up, because we don't know what It refers to.

I will just straighten it out by questioning the witness.

REDIMEOT EXAMINATION.

QJUUTZOK BY COUVO3Li FOR THE ACCUB3D.

Q. Sergeant, in answering that questia, did you have in mind the
service of the men in Brownsville previous to the night of the 13th
and 14th of Augubt 1--A. Yes, sir.

to. And not the feeling after thatt--A. No, sir; I had no referenceto the feeling after that.

Counsel for the accused:
I would like to have the question read, including the question and answer quoted

from the book entitled BroWnsville Affray," asked by the assistant judge-advocate.

(The reporter read the question as recorded on page 1682 [792],
being the last question thereon),

(Witness excused)

foww OsBoRN, post quartermaster-sergeant, United States
asfo a witness: for the accused, was then duly sworn, and testified

fU8iW MOWS:IDU.~v~hU

Q. Please state your name, rank, and present stationt-A. Row-
land Osborn, post quartermaster-sergeant, Fort Sam Houston, Tex.

Q. Do Tou know the accused I If so, state who he is.-A. Major
Penrone sr; Twenty-filth Infantry.
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DIREOT EXAMINATION.

tUUTIONS BY COUNSEL TOR TUB ACCUSBD.

Q. Sergeant, how long have you been in the service --A. Tw6nty-
eight years sir, and five months.

Q. How long have you been a quartermaster-sergeant I-A. I have
been a post quartermaster-sergeant twenty-one years, eleven months,
and twenty days,

Q. Sergeant, have you ever served at Fort Brown, near Browns-
ville, Tex. --A. Yes, sir.

Q. When did you serve tbare --A. I served there from the 22d of
June, 1905, until the 1st of November 1906.

Q. Were you there during the month of August, 19061-A. Yes, sir.
Q. And on duty as post quartermaster-sergeant I-A. Yes, .ir.
Q. And who was in command of the post at that time--A. Major

Penrose, sir; that is, a portion of the tinie.
Q. He was in command during the month of August so long as his

command remained there I-A. Yes, sir.
Q. What companies were on duty there at that timel-A. Com-

panies B, 0, and D of the Twenty-fifth Infantry, sir.
Q. Where did you live, Sergeant, at that time, with respect to any

house that you want to name 1-A. Quarters No. 13, sir.
Q. It doesn't appear on this plat ?-A. No, sir; 13 is right opposite

the pump house; there is nothing on there beyond the hospital.
Q. That that is marked "13" ought to be "B"--A. That ought

to be B, that one down there.
Q. Your house is known as- A. Officers' quarters, No. 13.
Q. And now occupied by noncommissioned officers, or was at that

time --A. Yes, sir.
Q. Your quarters faced the stables and were back of what is known

as the lagoon?-A. Were beyond the stables and beyond the pump
house and on what is known as the lagoon.

Q. (Counsel hands witness plat.)
(Counsel: Witness says he lived in No. 13, which is to the south-

east of the guardhouse, and on this particular plat there are two
houses indicated as being close together and marked "Noncommis-
sioned officers' quarters," situated between what is marked "Cav-
airy barracks" and "Pump house" and facing toward one of the
old cavalry stables.)

Counsel for the accused:
I would like to clear up with this witness about that road in front of the guardhouse
Q. Sergeant, is there any road in front of the guardhouse here

which is the building ]ust to the west of the building marked "A'1 1
(Indicates on plat.)-A. No, sir.

Q. Is there any kind of a road that goes up to the guardhouse from
the general direction of the hospitalt-A. There ii a place where
they can enter with carts-for police carts and police purposes-but
they can't go any farther than that (pointing on plat); there is a
ditch there. ,

Q. There is a ditch, then on the northern side of the guard-
housel-A. It is southwest 1 the guardhouse.
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q That ditch I am t -yi to get at the ditch is to the north of
the guardhouse.?-A. To the-north of tie guardhouse.

Q. So there is no road that passes from the road in front of the
officers' quarters directly in front of the men's quarters over to the
firing , it is called?-A. No sir there is no road there at all.

Q. You know what is meant b ie fI linel--A. Yes sir.
Q. That is, the road that runs parallel to the wall and the wire

fencel--A. I think what is shown there as a road is intended for
that plank walk that runs there. There is a plank walk that runs
there and runs in front of the barracks part of the way; part of the
way it is brick, but there is no road through there.

Q Where is the post exchange, with respect to the guardhouse -
A. The post exchange is between the guardhouse and the hospital.

Q. With respect to that road that runs east and west by the guard-
house?-A. It faces on the same road as the hospital, and the front
of the exchange is about on a line with the front o the hospital.

q You were there on the night of the 13th and 14th of August,
were you Sergeant?--A. Yes, sir.

Q. 1Did you hear anything unusual that nightl--A. Yes, sir; I
heard firing through the night,

Q. Tell the court just what you heard and saw--A. I heard some
firing and got up and went to the window thinking probably it was
a fir, and then I heard several shots fired and I heard call to arms
sounded, and I concluded they were having a night drill and went
back and went to bed and to sleep.

Q. You didn't know anything more about that until the following
day --A. No, sir.

Q.Can you tell the court about how many shots you heard fired I-
A. No, sir; I couldn't. I probably heard five or six scattering shots
first and then an irregular volley.QDo you know anythig about the repaiing of armracks the
follow day -- A. I know that there were some repaired.

Q . How Vd you happen to know this I--A. I happened to stop at
the blacksmith shop on my way to the corral and saw them at.the
blacksmith shop.

Q, You didn t give the order for itt--A. No sir.
Q. Sergeant, who was stationed at Brownsville before the Twenty-

fifth Infantry came there?-A. I, K, L, and M, of the Twenty-sixth.
Q. And what quarters did they occupy I-A. They occupied 33,

34, 35 and 36. K was in 33, M was in 34, L was in 35, and I was 36.
Q. When did the Twenty-sixth leave there ?-A. I think the 5th

of July; about that.
I And who was left in charge of the post, Sergeant, from that

time on?-A. Lieutenant Thompson, sir.
Q. How many men did he have there and what barracks did they

occupy theret-A. I think there were about 40 men and they occu-
pied No. 36.

I And which is that--A. That is the last barracks; the next
one to 0; the one that has no mark on it.

(Counsel: The one that is now marked vacant.)
Q, Did you, as quartermaster-sergeant, bave occasion to inspect

those barracks--A. I did.
Q. I mean after the Twenty-sixth left there1--A. Yes, sir; I

chewed up all the property left there.
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Q. What was the condition of these barracks at that time; what
did you see there --A. I saw a lot of cast-off uniforms, old shells,
some ammunition, some belts scattered around.

Q. Did you see any bandoliers -A. Yes, sir; quite a number of
them.

Q About how may uniforms did you see throwing around, and
what uniform was itt--A. It was principally khaki uniform, sir and
I presume there were on an average of 10 uiforms to a set oi bar-
racks.

Q. Did you formulate an idea of how many of the other articles
you mentioned there were throwing around the barracks?-A. No,
sir; I didn't pay any attention; there were some caps hanging up
there and some old dress coats and here and there a pair of dress
trousers; principally they were khaki trousers.

. About the shells and cartridges you noticed--A. There were
quite a number.

The judge-advocate:
I will have to object to this cls of examination; there has been nothing said about

shels or cartridges; I object to that particular question; it is leading.

(At request of counsel the question and answer objected to were
read.)

Counsel for the accused:
I confess I am In the dark as to what the judge-advocate objects to.
The judge-advocate:
Read the objection to counsel.
(The reporter here read the objection.)
(The reporter was then requested by counsel to read the folowimg

answer by the witness: "A. I saw a lot of cast-off uniforms, old shell,
somb ammunition, some belts scattered around.")

The judge-advocate:
I misunderstood the testimony; the objection Is withdrawn.
a. About how many shells would you say you saw in those bar-

racs 1--A. I suppose, air, about 500 in each barracks. They were m
boxes sitting around.

Q. You say you saw some ammunition. Can you give us an idea
of how much of that you saw--A. No, sir; I could not. I know I
picked up 40 rounds in original packages of 20 rounds myself and got
them out.

Q. What kind of ammunition was that t-A. Krag-JOrgensen am-
munition.

.Did you see any other kind of ammunition or shells there?--
A.i did not examine.

Q. How many of these bandoliers did you say you saw.I-A. I
suppose I saw hundred of them, sir, scattered around the buildings.

Q.Do you know anything about the practice at that time with
regard to those bandoliers-were they preserved and returned to the
arsenal or not?--A. I don't know about that. I would surmise they
were not, because when I left there, after the Twenty-fifth left there,
there w.4 some still there in the barracks.

QO What became of those articlest-A. They were left In the bar-
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racks as far as I know, except in 36. I had 36 cleaned out by a police
detail, and they were probably swept out.

Q. Sergeant, how were the police force of Brownsville clothed there,
while you were there, in the summer season--A. Principally in
khaki.

Q. Did you ever see anybody else in khaki there -- A. Yes, sir;
plenty of them. A majority of the Mexicans wore it.

Q. A majority of the Mexican people around there wore khakit--
A. Yes sir.

Q. Now, Sergeant, was there a pay day there during the time the
Twenty-fifth Infantry wils stationed thereft-A. Yes, air.

Q. And do you remember when it was with respect to this shoot-
ing -A. I don't know exactly, but I think somewhere about the
10th or 11th of the month.

Q. Sergeant, you observed these Twenty-fifth Infantry men, did
you ?-A. Yes, iir.

Q. What was their general deportment and bearing as soldiers ?--
A. Very good sir, and well behaved, sir; so much so to my knowl-
edge they had no men in the guardhouse on pay day, and I saw no
drunken men among them.

Q. Was the character of these men after pay day such as to make
a marked impression upon.youl--A. Yes, sr.

Q. And what was this inpression---A. It was very much more
quiet than it had been in the past with white troops there; it was a
usual thing to have 10 or 16 men in the guardhouse on pay day when
white troops were there and to see a good many men drunk, and I
saw no men at all drunk on this pay day.

Q. How were these men in their dress around the city -- A. I
didn't see them in the city.

Q. Your duties were such that kept you in the post during the day-
timef--A. Yes, sir.

CR088-MAMNATION.

QUESTIONS BY TEU UDOEADVOCAT5

Q. You spoke of having heard some shots while you were still in
your house f--A. Yes, sir.

Q. In-what direction did these shots appear to bet--A. In the
direction of the barracks.

Q. Which barracks?-A. I couldn't tell which; I just heard the
sound* they were toward town from where I was.

IQ. Yrou ilso spoke of some cast-off stuff wlich was found in the
barracks after they were vacated by the Twenty-sixth Infantry-
A. Yes, sir.

Q. What was done with this old stuff1-A. It was left in the bar-
racks, with the exception of that one building.

Q. What one building--A. No. 36; the one that was cleaned out
for the occupancy of the detachment that remained there.

Q. What was done with the stuff that was cleaned out of that
barracksl--A. I suppose it was thrown out.

Q. Do you know wvho had ch&r of thatf--A. Sergeant Snyder,
a provost sergeant.
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Q. What is done with that character of stuff 1--A. It ls usually
thrown out on the dump.

Q. Where is the dump?--A. In that case, it was in the eastern
portion of the barracks, next to the river.

Q. Inside the reservation.-A. Yes, sir.
Q. Do you mean to say it was dumped into the river?-A. Yes,

sir; usually. All that is not carried off by Mexicans. Most of it is
carried off by Mexicans as fast as it is thrown out.

Q. I understood you to say you gathered up some Krag ammuni-
tion and still have itt-A. Yes, sir.

Q. Did you gather up any other ammunition --A. No, sir; I just
picked that little up, as I thought I might go hunting sometime and
might need it. .

QUESTIONS BY THS ASSISTANT JUDGE-ADVOCATE.

Q. Could you tell us, Sergeant, what kind of firing you first heard-
could you tell whether it was rifle or revolvers ?-A. I thought it was
revolver at first.

Q. You thought it was night drill ?-A. Yes, sir.
Q. The troops down there were armed only with a rifle --A. Yes,

sir.
Q. Except possibly a few noncommissioned officers who were armed

with revolvers--A. Yes sir
Q. But as a general ting the enlisted men are armed only with

riflest-A. Yessir.
Q. And the impression you formed at the time of this shooting

was that the troops were having a night drill ?--A. Yes, sir.
Q. Were there some fairly good volleys fired I-A. No, sir; I didn't

hear but the one.
ol You heard one good volley--A. No, sir; it was a scattering

volley- more like a skirmish-line fire at will.
. About how many shots would you judge were fired altogether?-.

A.I oppose about 15 or 20.
Q.Altogether?--A. I never heard any more than that; I went

off to bed and didn't hear any more.
Q. Your idea was that it was a night drill, and you didn't pay any

attention to any more of the shots or anyt ' else?-A. No sir.
Q. What date was it when you went through those barracks and

found old clothes and ammunition1--A. I don't know the exact
date- I think about the 6th of July, immediately after the battalion
had left there.

Q. And there was at that time only a sm .11 detchment of the
Twenty-sixth left, and they were living in quarters No. 36 1--A. Yes,

Q. Were the quarters marked "B," "D" and "C" on the map
cleaned out prior to their occupancy by the k'venty-fifth Infantry1-
A. No sir.

Q. o that those com panies had to clean up their own barracks
after they arrived 1--A. Yes, sir.

Q. Do you know whether or not the stuff was loaded up on wagons
and carried down to the river and dumped out t-A. No, Sr; I do not.

q That is usually the casei-A. Yes, sir.
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' Q..TAey would drive down to the edge of the river and dump the
stuff inmt-A. Yes, ir.

Q. How deep is the river there where they dump this stuff inI-
A. Probably 25 or 26 feet' I don't know exactly.

Q. If those khaki clotAes were thrown in the water they would
sink wouldn't they?--A. I don't know about that; .I presume1 they
would after getting wet good.

Q. Now, these shells that you found, were they shells that had
been fired-the empty cartridge cases? Were those good cartridge
cases or were they apparently cartridge cases that were not worth
sending to the arsenall-A. I didn't examine them; I simply saw
them sitting there in boxes in the storeroom.

Q. But it is customary for troops to return all empty shells that
are in sufficiently good condition to stand reloading -to return these
shells to the arsenal and get credit for them--A. Presume so, from
the fact that I have had them turned over to me for shipment several
times.

_ . What kind of empty shells were these?--A. Rifle shells.
The Krag-J6rgensen or nott-A. I couldn't say as to that; I

didn't examine them.
Q. But these loaded shells you found were Krag-JOrgensent---A.

Yes, sir.
Q. And you didn't examine these other shells?--A. No, sir.

After the Twenty-sixth Infantry left Fort Brown, with the
exception of that detachment left in quarters No. 36, were the bar-
racki left open or not --A. They were locked.

Q. Were the windows nailed down?--A. Yes, sir.
Q. So it was impossible for anyone to get in the barracks without

breaking in there during the time between the departure of the Twenty-
sixth Infantry and the arrival of the Twenfy-Efth Infanti--A.
Yes, sir; but they did break in, nevertheless.

Q. Do you kiow what they tookl--A. No, sfi; outside of a few
pieces of tableware in the one building.

Q. But you don't know of anything else that was takent-A. No,
air.

Q. Now, the bandoliers are ordinarily thrown away, are they not,
after the cartidges have been taken out--A. I don't know what
disposition is made of them.

_Q. You stated that the Mexicans down there wore khaki to a con-
siderable extent in summer. Now, as a general thing they wear
trousers, or rather individuals among them wear trousers of light
cotton cloth of various colors, do they nott-A. Yes, air; various
colors.

Q. Some light and some dark and some of a brown color --A. Yes,
sir.

Q. But they very rarely wear complete suits all of the same color,
do they?--A. No, sir,

Q. As a general thing the average Mexican in that part of the coun-
try dresses m a light pair of trousers, with his shirt open at the front,
without any coat--A. They dress in about anything they can get
hold of is my experience.

Q..Bt they (o not dress in complete khaki-colored clothes-A.
No sir.

4 And the policemen down there, they wear a uniform that looks
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considerably like the khakiL-A. They wear complete khaki suits, the
majority of them.

Q.How about the size of these menI Are they as large as the
average mant-A. Some are larger than the average and some
smaller.

Q. They are all Mexicans--A. Yes, sir.
q There are no negroes or white men --A. There are some; yes,

sir.
Q. Aside from the chief of police; I mean the ordinary policemen

are exicans--A. Yes, sir; the ordinary policemen are Mexicans.

REDIRECT EXAMINATION.

QUZEIONS DY COUNSEL FOR THU ACCUSED.

Q. Sergeant, during the time you were there was shooting more
or less common at night in Brownsrlle?-A. Yes, sir; almost every
night you could hear shooting.

Q. Quite a lot of itl--A. Yes, sir.

QUESTIONS BY THE COURT.

Q. Why is Fifteenth street called the "firing line?"--A. Well, sfr,
because it is populated by Mexican prostitutes.

Q. Did you sweep the loaded ammunition also into the dump
pile with the empty shells, clothes, bandoliers, etc.1--A. I did not
sweep any of it; I sent a detail there to clean the quarters out.

Q. What became of the loaded annunitionl-A. It was left in
barracks, sir, as far as I know, with the exception of two packages
that I carried out-40 rounds.

Q. During the time that you were stationed at Fort Brown, were
any troops stationed there armed with the new model Springfield
rifle prior to July 28, 19061--A. Yes sir

Q. What troops were they?--A. companies I, K, L and M, of
the Twenty-sixth Infantry.

REDIRECT EXAMINATION.

QUESTIONS BY COUNSEL FOR THU ACCUSED.

Q. By the new model Springfield you mean the Springfield rifle
that was originally issued to the Army, and without the new cutting
bayonet --A. I mean the new Springfield rifle that was issued in
lieu of the Krag-Jargensen rifle; they were received, to the best of
my recollection, in May.

(Witness excused.)
The court then, at 4.55 p. m., March 7, adjourned until 10 o'clock

p. m. [a. re.), March 8, 1907.
CHAS. E. HAY, Jr.,

Captain, Acting Judge-Advocte, Judge-Adocate.
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HEADQu e DEP m E or TzxAs,
San Antonio, Tex,., March 8, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his couhsels, and the reporter were also present.
The reading of the proceedings of March 7 was dispensed with.
The judge-advocate then addressed the court as follows:

rThe telegram received by me yesterday, which was presented to the court and
counsel for insection, was not made a matter of record. As this telegram was in
answer to one which has been incorporated In the record I now ask the pleasure of the
court as to whether it also shall be copied into and made a part of the record.

By the president of the court:
If there is no objection, the judge-advocate is instructed to have the telegram copied

in the record.
By counsel for accused:
In this connection I would like to say, that in reading the account of the proceedings

of the day on which the court was cleared for the express purpose of having nothing
appear in the press, I notice that enough was sold about what went on to Indicate clearly
that too much had gotten out and, as I say, the distinct purpose of counsel was to
avoid that. There was too much in there to have had this appear as a guess or at
random, and we hope that if it becomes necessary in future to avoid things going to
the press, and that is the distinct purpose as announced, that the various avenues wil
be closed by the court from such publications.

By the president of the court:
I understand that this telegram has been shown to the court and the counsel and it

will not be necessary, unless there is objection, to have it read now.

By counsel:
We do not care to have it read.

Following is the telegam referred to:
Wxsm~o~oI, D. 0.. Mardi?7.

Capt. H1ARLES E. HAY, Jr.,

a .udge-Advocte, San Antonio, Tex.:
Reference your telegram 6th instant, Quartermaster-General has been instructed to

furnish transportation to San Antonio to witnesses named in your telgram and Pay-
master-Geneial ordered reimburse Quartermaster's Department for cost of said
transportation, deductingnamount from mileage to which witnesses entitled. Francois
Oltmans, sergeant, Hospital Corps, will be ordered San Antonio as witness.

MCCAMI, NMr Sear"*
Private 0. 0. WZST, Company B Twenty-sixth Infantry, a witness

for the defense, was duly sworn and testified as follows:

DMEOT EXAMINATION.

QO(oZTONS BY THE JUDOG-ADVOOATS.

Q. Please state your name, rank and present station.-A. Otis 0.
West, Company B, Twenty-sixth Infantry, private; Fort Sam
Houston, Tex.

q. Do you know the accused I If so, state who he is.-A. Yes, sir;
Major Penrose.
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QUESTIONS BY THZ ACCUSED,

Q. Did you ever serve at Fort Brown in the city of Brownsville,
Tex. ?--A. Yes, sir.

Q. When?-A. I camne there from the Islands-landed the fore
part of September, 1893.

q. 1903, you mean?-A. I think so; yes, sir; and stayed there
until the followinr summer; we exchanged stations with Company M
of Fort Ringgold; we stayed there until last year in June; we was
removed to Fort Brown.

Q. Were you a part of the detachment that was left behind from
the companies of the Twenty-sixth Infantry?--A. Yes, sir.

Q. I mean when they left there, and were subsequently relieved by
the Twenty-fifth Infantry.-A. I was.

Q. On what duty were you at that time, on extra duty?--A. On
extra duty, working for the quartermaster as teamster.

Q. Were you driving a team hauling the freight of the battalion of
the Twenty-sixth Infantry from the barracks to the depot, etc.--
A. Yes, sir.

Q. When was this, about? Do you recall the date?--A. I could
not give the date.

Q. But it was the day the battalion left, the Twenty-sixth-
A. Yes, sir; after we got the order to vacate Fort Brown and come to
Fort Sam Houston, and the order to Austin to the maneuvers.

Q. Did you look through those barracks at 4he time they were
vacated?--:A. One or two of them I was through.

Q. What did you note left in the barracks by the command-what
articles if any?-A. Generally as all soldiers leave rubbish like cast-
off clot"hng, shells, scattered ammunition, old shoes, hats, etc.

Q. Did you see any leggings?--A. Yes, sir.
Q. What kind of clothes do you refer to; what were they; what are

they called ?-A. I hey were khaki.
Q. About how many suits were there that you observed in each of

these barracks that you looked into, of this khaki--A. That I could
not say, but there was quite a lot of it.

Q.Can you give us any idea of how many empty shells you noticed
around $-A.No, I could not; no more than that there were a good
many left through the barracks loose.

Q. Did you see any cartridges at all in the barracks?--A. Yes, sir.
Q. Do you know what rifles that command was armed with at that

time? -A. I think it was the Springfield, the new model.
Q. Did you see any outsiders around the barracks at that time, or

after that? About that time?-A. Yes, sir.
Q. Who were they and what were they doing?--A. They were

mostly boys and women; a few Mexicans.
Q. Wete the boys and women Mexicans too, generally speaking-

A. Yes, sir.
Q. Did you see any of them carrying away any of this stuff that was

left?-A. Idid.
Q Did you see anybody carrying away any ammunition?-A. I did.
Q. Who was it?--A. I call to find one, a Mexican boy, about 12

or 14; he had quite a lot in a hat.
Q. How many did he have in thiR hat--A. That I could not say;

quite a good many.
S. Doe. 402, 0-1, pt 2-52
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Q. Give us an idea.-A. There might have been 40 or 50 and possi-
bly 60.

Q. Did you have any conversation with this boy? If so, what was
itft- .A. Nothing more than my curiosity was excited, and I said,
"Kid, what are you going to do with those shells," and he said "I am
going to take them down town and sell them to kill niggers with."

Q. Do you know whether these barracks were completely locked
up after the battalion left--A. I don't think they were; I don't think
they could be, the locks were not in shape. I know one or two was not.

CROSS-EXAMINATION.

QUESTIONS BY ASSISTANT JUDOG-ADVOCATL

Q. You state that you went into one or two of the barracks; into
which one did you go-into the one marked 'D," "B," or "C," or the
one marked "vacant" on the map? Which one was it you went
into?--A. I went into our old barracks that was used for an old can-
teen, for one. That could not be locked up.Q. I am asking you now which one of the four sets of barracks did
you go into at the time in question, when you saw this clothing, empty
shells, and so onl-A. The barracks this way.

Q. The one nearest the river?-A. Yes. Don't know what coi-
pany of the Twenty-fifth went in there.

Q But it is the one nearest the river?-A. Yes, I will say-yes; I
went into the barracks.

Q. Was it in those barracks you saw this clothing ?-A. Yes, sir; in
the others too.

Q. In Wbat others?-A. In our old barracks, and laid loose on the
porches, th'-owed out.

Q. You stated in your direct examination you went into one or two;
you didn't go into all of them?-A. No, sir; I didn't go into all of
them.

Q. Which one or two?--A. K and our old barracks.
Q. The first from the river ?-A. The first and the last one.

. The last one from the river was the one the detachment was
occupying--A. No, sir the detachment occupied, I think, the second
one. It was not our old barracks; it was the second one from the gouard-
house.

Q. Is your recollection about that very clear?-A. It was C I think
we occupied-the detachment.

.1Q. Are you sure about that ?-A. I am not right sure, but I think-
I am under the impression it is.

Q. What kind of ammunition was this you saw-Krag-Jargensen or
what?-A. Now, I would not say as to that. It was ammunition
used in our guns; I suppose it was Krag-Jargensen or Springfield.

Q. You don't knowt--A. I did not pick them up to examine
closelod

Q..ou say there was quite a good deal left in the barracks?--A.
Yes, sir.

Q. Now, these empty shells-after the target season is over, all
serviceable empty shells are shipped to the arsenal and credit given to
the company for the nuinber of shells turned in, are they nott--A. I
don't know; they are supposed to be; but I don't know whether or not
they were.
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Q. Is it not the practice in the Twenty-sixth Infantry-in Company
B-for men to pick up the shells on the range after they have fired
them and turn them in to the quartermaster-sergeant or other non-
commissioned offlcer?-A. I will answer that this way: I can say I
do not know, because I was never in Company B until I reenlisted last
time. I have always been in Company I, six years.

Q. What was the practice in Company I--A. Our orders were
always to return the empty shells-the ones we fired.

q Was not this the general practice throughout the battaliont--
A.I suppose it was.

Q. For each man to turn in the empty shells after he had fired on
the range ?-A. My captain always said we would be charged up with
shells that was not returned.

q. Do you know what was done with these shells afterwards, ordi-
narily-did you ever see the artificer or anyone else cleaning them or
decappng them?-A. I have seen our company do it-Company 1.

Q. Is not that the general practice in thiat battalion for the serv-
iceable empty shells to be decapped and packed and shipped to the
arsenall-A. I so understand it is.

Q. And the only ones that are left out are those that are unservice-
able; is that not ight--A. I could not answer to that.

Q. I mean as a general custom.-A. I suppose that is the custom.
Q. Did you examine closely any of these o1d shells you saw in the

barracks- -A. No, sir.
Q. Do you know what kind of cartridges those were the boy had in

his hat--A. They looked like the ordinary cartridge we use in ourrifles.Q. You could not tell whether they were Krag-Jorgensen or Spring-

fieldI-A. No, sir; I was on the wagon.
Q. Was this clothing all ragged, torn stuff, thrown away or was it

good clothing?--A. Well, now, I can't answer that definitely. Some
would be pretty fair; I did not examine that closely; I know the
Mexicans were picking it up; what they done with it I can't say.

Q. When you changed station before down there, from Fort Brown
to Ringgold and so on, temporarily or permanently vacated barracks,
wasn't it customary, for the poor people, Mexicans, negroes, eto., to
come around and help themselves to what clothing they could gett--
A. Yes, sir.

Q. The very poor people, as a rule ?-A. Yes, sir; they certainly do.
Q. Will you please state again what you said with reference to

that statement made by the boy?-A. I was driving when I met
him, and I asked, "Kid, what are you doing with those shells?"
and he said, "I am going to take them downtown and sell them
to kill niggers with."

Q. What was his manner when he said that--A. He kind of
laughed at me. I have seen him often, and paid no attention to it.

Q.. So his manner indicated-A. I could not say whether he
was m earnest or joi.

Q. But he laughed When he said it? He was going to take them
downtown to kill niggers with, and laughed--A. Yes, sir.
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EXAMINATION BY THE COURT.

Q. Did the company with which you served at Fort Brown have
target practice with the new Springfield rifles while at Fort Brown--
A. No sir

Q. (Repeated.) Did the company with which you served at Fort
Brown have target practice with the new Springfield rifles while
at Fort Brownt--A. No, sir; they did not.

Q. Did you see any chips of the new rifles in the barracks at the
same time you saw the empty shells and cartridges?-A. Yes, sir.

Q. Did you see any bandoleers-A. Yes, sir.

Capt. J. F. PRESTON, Twenty-sixth Infantry, a witness for the
defense, was duly sworn and testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY TOE IUDOE-ADVOCATZ.

Q. Please give your name, rank, and present station.-A. John
F. Preston, captain, Twenty-sixth Infantry; Fort Sam Houston,
Tex.

q . Do you know the accused? If so, state who he is.-A. I do.
Maj. Charles Penrose, Twenty-fifth Infantry

QUESTIONS BY THE ACCUSED.

Q. How long have you known Major Penrose, Captain?-A. I
met Major Penrose when he was on a visit to his father at Fort
Douglas, Utah. I think it was about 1895.

Have you ever served with him at all, Capain--A. I served
wit Major Penrose for about four days at Fort Brown, Tex.,
when my company was ordered to relieve his battalion at that
post, last August.

Q. How much service have you had, Captain--A. Seventeen
years next June.

Q. And you have had considerable experience as adjutant?-A.
I was adjutant of the Sixteenth Infantry as a first lieutenant andadjutant of the Twenty-sixth Infantry as a captain.

Q. For about how long all togetlier--A. Between five and six
years.

Q. You are now commanding your company?-A. I am.
Q. Captain, have you recently made any test in the inspection

of rifles that had been fired?-A. Yes, sir.
Q. What date was it you made that, as near as you can recall?-

A. The first experiment was made February 3, of this year.
Q. How many rifles were used ?-A. Four rifles.
9. How many of those were fired ?--A. Three of them were fired.

If t e court will permit me I made some data on the subject which I
have in my pocket.

Q. Did you make this data at that particular time?--A. I did.
By the judge-advocate:

We understand that is to refresh his memory; not to be read.
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By the witness:
Oh, just to refresh my memory.

A. On February 3 at about 6.30 o'clock in the evening, Captain
Diehmann and myself took three of these guns out on the new cavalry
drill ground. These guns were all marked so they could be distim-
guishid from each other. One gun had no mark whatever on it; one
gun had one red string; one gun had two red stings, and the fourth
gun had three red strings. The gun not marked was not fired and left
at Captain Dichmann's house. The gun with one string was fired
twice; the gun with two red strings was fired eight times; the gun
with three red strings was fired fifteen times.

Q. Captain, did you subsequently inspect these guns-the bores of
these guns-to see if y u could detect powder stains therein, that
nightZ-A. I did; yes, sir.

Q. You made it that same night?--A. That same night.
Q. Under what conditions did you make it; under what class of

artificial lightt--A. By lamplight.
Q. What kind of lamp was it-A. I think one of the Rochester

burners, round tin lamp or nickel lamp.
Q. What was the result of your particular examination of the bore

by that light?--A. I couldn't tell in the ordinary examination, like
I would examine a gun of my company at Saturday morning inspec-
tion, that any of them had been fired.

Q. Did anybody else examine these guns at that time, at your sug-
gestiont--A. Yes, sir.

Q. Who else examined them at that time --A. Capt. I. A. Saxton,
Twenty-sixth Infantry.

Q.Tell the court the result of Captain Saxton's examination of
those guns and just what occurred.

By the judge-advocate:
Captain Saxton is here himself, may it please the court, and I don't think this is the

best evidence and I object to it being introduced.

By counsel for accused:
If this witness is allowed to answer this question it will show what Captain Saxton

did at this time; he was called in, knew nothing a bout the guns having been fired, and
was asked to inspect them and report the result of his inspection and Captain Saxton's
evidence clearly would not be as intelligent, to the point, and as instructive to the
court as this evidence of this witness who was there and knew what guns had been fired
and can report exactly what Captain Saxton announced as a result of his examination.
We are perfectly willing to introduce Captain Saxton to confirm the part which he did
examine. These two witnesses are the only oncs that can give you an intelligent report
of what occurred as a result of Captain Saxton's inspection. It is the best evidence,
may it please the court; not hearsay at all.

By the judge-advocate:
I still object.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am instructed by the court to announce the decision that the objection Is sustained.

By counsel for accused:
I wculd like.to have the question read over. (Stenographer read the question

from record.) We would like to have noted the benefit of an exception to that ruling
of the court, so as to emphasize it.
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. Did you do anything toward cleaning any one of these guns
that night? If so, wa, a ptaint-A. The gun that had been tired
fifteen times had the brush which comes in the butt of the gun for
cleaning purposes, was run through twice and a dry rag was also
run through twice, which operation took aiout twenty seconds, and
that gun, when examined, looked very brilliant even when the electric
light was turned on and allowed to shine right into the muzzle; it
looked exceptionally brilliant, and it could not have been told it had
been fired.

Q. Did you cause any one to select from this bunch of four guns,
that night of February 4, which had been fired?-A. The four guns
were standing, leaning up against a table, and Captain Dichmann
and myself asked Captain Saxton to pick out from among those
four guns any gun that had been fired if any had. He examined
all four guns and when he arrived at the gun which had been fired
twice he said, "If any gun has been fired this one has, although it
looks pretty bright.'

Q.Did you examine these same four guns the following morning?-
A.I did.

Q. I mean for powder stains in the bore--A. Yes, sir.
. With what result?--A. The three that had been fired showed

evidences the following morning that they had been fired.
Q. Including the one that had been fired fifteen times and had the

rags pulled through iti--A. Yes; all of them appeared as if they had
been fired, except the one, of course, which had not been fired.

Q. Then by daylight you had no trouble in detecting that all had
been fired 1-A. By daylight, and the fact that the unshad remained
for twelve hours or more, the powder stains showed inside, and
apparently a few grains of powder were seen in the chamber.PQ. About what time of night was it when you examined them
before this lamplight, Captain I-.-A. It was about 7 o'clock-between
7 and 8 o'clock. It was dark when we started out to make the
experiment.

Q. Have you repeated this experiment since that time I-A. Yes, sir.
Q. When ?--A. On March 7, about 8 o'clock p. m.
Q. How rmany guns did you take out this time, Captain, or did

you have ta.en out ?--A. This time these same four guns were very
thoroughly cleaned on the afternoon of March 7 by the regimental
commissary-sergeant, thoroughly cleaned, and that night we took
out three of the guns. They were marked in the same way as before.
The gun with one string was fired twice, the gun with two strings
was fired eight times the gun with three strings was left in the
quarters not fired, and the gun which had not been fired before was
fired this time fifteen times.

Q. Did you inspect them afterwards by artificial lightl--A. I did.
_ Q. If so, state to the court the result of your inspection for pow-

der stains.-A. Captain Dichmann and I inspected these rifles upon
return to quarters, which was about 8 p. m. and by lamplight we
could not detect that any had been fired. One of these rifles, the
one with two strings, which had been fired eight times, had a ragand the brush pulled through twice, which took about one minute,
slightly less. That rifle, when examined even by brilliant electric
light, appeared very bright and brilliant; in fact, appeared brighter
than the rifle which had not been fired.
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* Q. Did you examine this by a light that was as near a lantern
ligt as you could gett--A. Yes, sir; we examined them by lamp-
light turned down so it would be as near to a lantern as possible,
probably a little more brilliant.

Q. And from that light, as I understand, you could not detect
whether they had been fired or not?-A. Exam'ping these rifles the
same as I would at a company inspection I could not.

Q. Did you examine these iffles by daylight---A. Examined them
this morning; yes, sir.

Q. With what resultl-A. The three that had been fired showed
powder stains in them, and even the rifle which had been brilliant
last night was dim this morning.

CROSS-EXAMINATION.

QUESTIONS BY THE ASSISTANT JUDOE-ADVOCATB.

Q. Did you run a white rag through any of these guns prior to
rng the brush wiper through and examine the rag afterwards
for powder stains--A. As I remember, the brush was run through
first twice, then the rang-dry zag.

Q. This morning, when you inspected the guns last fired, did you
run a rag through any of the guns to see whether a residue would
come off?--A. did not. The guns have not been touched since
they were fired; that is, since last night.

Q. How long did it take you to-walk into your quarters from the
point where the firing took place, or to drive inl--A. The first time
we went in an ambulance, and it probably took less than fifteen
minutes.

Q. From the time the firing began until throught--A. Probably
less than fifteen minutes.

Q. And last night ?-A. Last night we did not go so fr, so it took
less than ten minutes.

Q. And at this time there were no evidences of the guns having
been fired, so far as you could determine?--A. At this time in exam-
ining the guns the same as I would at Saturday inspection-that is,
with a dim light-I could not detect any evidences they had been
fired.

o.tDid you again look at these guns an hour and a halt afterwards,
todetermine whether any powder stains were visible by lamplight-
A. I did not.

Q.So you do not know anything about whether or not it is possible
todeternine whether or not a gun has been fired by an inspection
of the same made by lantern light at any time between fifteen min-
utes after it was fired and approximately twelve hours afterwards-
A. I can not pose as an expert on the subject whether a rifle has
been fired or not. I can simply give the result of what I did, how I.
did it, and the results obtained.

Q.You do not know therefore whether a gun that is examined
an hour and a half after it has been fired-examined by artificial light,
I mean-shows stains or marks of having been fired ?-A. I do not
know, as I have never done it.

Q.You used the regulation steel-jacketed bullett--A. Regulation
bullet issued by the Ordnance Department.
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Q. Was the bolt removed from the rifle at the time you made the
inspection by lamplight--A. In making the inspection in the way
I would in a company, no; but I did inspect them also by removing
the bolt.

Q. Was the piece held so that the light shone directly in front of
the bore as you looked through it-did you look straight at the light,
or hold it to one sidel--A. In which examination is this?

Q. In the first examination, we will make it.-A. I looked through
the bore so as to permit the light to shine into the chamber.

Q. But not so you looked directly at the light? You just had the
reflected light, ifi other words, rather than direct light---A. It is
otossible to get direct light into the barrel without removing the

EXAMINATION BY THE COURT.

Q. Were these rifles examined by Captain Saxton the identical
rifles fired by you and Captain Dichmann, and none other mixed wi.h
them?--A. They were. They were the only rifles we had. Those
rifles were kept in Captain Dichmann's quarters from the time they
were first fired until the present moment, and, as far as I know, they
are in his quarters now.

,Q. Was an oiled ra ed in cleaning the rifles during the cleaning
with the brushes; anf ff so, was it soared with oil, and did you use a
dry rag quently --A. The only ra used was dry.

Q. Have you ever experimented with a gun that had been fired
to ascertain how long it would require to thoroughly clean it 1--A. To
a certain extent, yes. By that 1 mean that these very same guns
which had remained since February 3 until yesterday afternoon were
thoroughly cleaned by the regimental commissary-sergeant, who is
an expert sot, member of the army team, distmg hed marksman,
etc., and the time it took him to clean these rifles was noted by
Ca tain Dichmann and myself; they were cleaned in our presence.

ai. Please state how long it was.--A. When he first started in he
did not know exactly-in fact, he did not know the purpose of cleam'ng
them and he took his time on the first rifle. I did- not note that
time, at least I haven't it here-I have it at the house-but as I
remember the first rifle was about twelve minutes; the second was a
little faster about eight minutes, and the third rifle was about six
minutes. fhese rifles, however, after having remained at Captain
Dichmann's house for over a month without ever having been cleaned,
were rusty and difficult to clean.

Q. Wit what comparative ease and expedition can a gun still
hot be cleaned to one that has been allowed to cool --A. One that
has just been fired can be very readily cleaned; the other allowed to
remidn for some time with some difficulty. This is based simply on
my experience with tils particular rifle. I don't wish to pose as an
expert on the subject of cleaning rifles, as I have not done very much
of that myself.

Q. Did you examine by lamplight the rag used in cleaning the
guns1--A. I can't say that I did. I saw the rag, but whether I
looked at it by lamplight or electric light I can't state.

Q. Did the rag show any powder stain t-A. The rag had black
stains on it, a few black stains, which I presume were poivder stains.
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•EOR(IBS-EXAMINATION,

QUESTIONS BY ASSISTANT JUDOG-ADVOCATU.

Q. You stated, Captain Preston, that the gun that was cleaned with
the brush wiper and the rag soon after the filing last night-soon after
that particular rifle was fired-showed signs this moving of having
been flred.-A. I did.

Q. Was the interior of the barrel noticeably different in appearance
from that of the one that was not fired at all ?--A. This morning?

Q. Yes.-A. It looked different.
Q. So that you could readily tell it had been fired There was no

doubt in your mind --A. There was no doubt in my mind that it had
been.

Q. And the mere fact that the rifle was marked and you knew it had
been fired did not influence you in this; the signs were clear ?-A. The
sgns a feared unmistakable. There was a grayihness to the interior
of the barrel, especially near the muzzle, .which was not apparent in
the other gun, and it was apparent in al the three guns thathad been
fired which I presume was the effect of the action of the air upon the
powAer remaining in the gun over night.

Q. Did you ever .xamine a gun that had been fired but two or
three times by daylight? That is, rather, did you ever examine by
dsyligfht a gun that had been fired two or three times and notice
whether it showed signs of having been fired --A. I examined the
guns mentioned, which had been fired twice, the following day.

Q. Do you know whether the new Springfield cartridge-that the
residue remaining in a gun barrel can be detected by daylight a few
minutes after the piece has been fired--A. As a result of these ex-
periments I would say yes, in daylight.

Q. These guns were examined-i daylight, however only after a
lapse of ten or twelve hours, were they not -A. We di not fire them
until dark, so we had to wait until the following morning.

REDIRECT EXAMINATION.

QUESTIONS BY THE ACCUSED.

Q. In this cleaning yesterday by the sergeant who did it, to what
was the cleaning lifted, if liinited at all? That is, what was the
actual cleaning that was done; was it the bore simply t--A. The bore,
simply, I am referring to. I intended to intimate that. It was the
bore only I was try'g to have him clean.

Q. It didn't include preparing the for orderly bucking or any-
thing of that sort--A. No, sir; he didn't touch the stock or any of
the woodwork.

Q .- any of the screw heads?--A. No, sir; only the bore.
Did it include thorough cleaning of the breech bolt I-A. No, sir.

818MAn. 8,1907.'J
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Capt. H. M. DinMmum, Twent '-sixth Infantry, a witness fbr the
defense, was duly sworn and testified as follows:

DECT EXAMINATION.

QUESTIONS BY TD BUDOE-ADVOCATB,

Q. Please state your name, rank, and present station.-A. Henry
M. Diohmann; captain, commissary, Twenty-sixth Infantry. Station,
Fort Sam Houston, Tex.

q. Do you know the accused? If so, state who he is.-A. I do;
Major Penrose, of the Twenty-fifth Infantry.

QUESTIONS BY THE ACCUSED,

Q. How long have you known Major Penrose, Captaint--A. I
think the first time I met Major Penrose was on the 3d of February,
1907.

Q. Here at Fort Sam Houston ?-A. At Fort Sam Houston.
Q. Tell the court what your service has been, will you, Captain?

Just the length of service.Z-A. I entered West Point on the 21st of
June, 1893; graduated on the 11th of June, 1897, and have been m
the service ever since as a commissioned officer.

Q. Captain, did you have occasion to make an experimental
ins ection of dries within the last two months --A. I have.

t . These were the Springfield rifles of the present model in use by
thArmy--A. The mode-of 1903, Springfield rifles.

Q. How many of these rifles did you use, Captain --A. Four.
Q Tell the court how many times they were fired and who was

with you. The date first.-A. On February 3, 1907, in company
with Captain Preston, of the Twenty-sixth Infantry, we took four
rifles of this model and going out to the target range near the post,
at about quarter past 6 that evening, we fired one rifle twice; another
rifle eight times, and another rifle teen times. The other rifle that
we took along was not fired.

Q. What was the condition of that rifle that you took along that
was not fired--A. Clean.

Q. Was it very clen or nott--A. It was a particularly clean rifle;
looked to me as if it belonged to some member of the company who
had probably used it for getting orderly.

Q. Did you mark these rifles in any way, so as to distinguish
them i--A. We did.

Q. Elow--A. The rifle which was not fired was not marked.
The rifle which was fired twice was marked with one piece of office tape
tied around the swivel, the upper gun-sling swivel. The one fired
eight times had two pieces of tape tied at the upper gun-sling swivelI
the one that was fired fifteen times had two pieces of tape around
the gun-sling swivel and one around the upper part of the gun sling,
making three pieces of tape on that rifle.

Q. Did you subsequently inspect these rifles to determine whether
or not you could find evidences of their being fired-by artificial
light?-A. We did.

Q. What was the result of this inspection ?-A. All rifles looked
to me-when we came back from the target range that afternoon



FRAY AT BROWNSVILLE, TEXAS.

it was quite dark. We lit a lamp in the room in my quarters. B
the light given forth by this lamp I inspected the rifles, and they all
looked to me to be clean.

Q. You made an honest effort to find the result of this powder
stain, did you, at that time by means of that light--A. Yes, sir.

Q. What kind of light was that--A. It was a light from a lamp
that I have m my room. I think it is known as the Juno lamp; I
am not certain.

Q. But it has a large circular wick ?-A. It uses the same size wick
that is issued in the Government pendant lamp, or bracket lamp.

S. Did you make any attempt to clean any one of these rifles that
ha. been fired? If so, which one, and how1-A. The rifle which had
been fired fifteen times we made a superficial attempt'to clean it by
running through it the pull through that can be found in the stock of
all the guns that are issued, consisting of apiece of string and a bristle
brush. That was run through twice. We then followed it by run-
ning through a piece of dry white rag twice.

Q. And this process consumed how much timel-A. Approxi-
mately twenty seconds; however, all things were in readiness when
we ran them through.

Q. Did you cause these guns-these four rifles-to be inspected by
anyone else? If so, whom, and with what result?-A. Capt. Isaac
A. Saxton, Twenty-sixth Infantry, entered the room while we were
making this experiment. I spoke to Captain Murphy, who was
present, and asked him if he did not think it advisable to have Cap-
tain Saxton look at the rifles. With Captain Murphy's consent the
rifles were handed to Captain Saxton, who inspected them all verythoroughly.Q. Did you state to him the purpose of his inspection ?-A. We

did not.
Q. Well -A. He looked at all the rifles very carefully, and when

he fished remarked-
By the judge-advocate:

I object o4n the grounds that that is hearsay evidence and not competent. Captain
Sexton being present on the poet can be called as a witness.

By associate counsel:
The witness is cautioned not to repeat the remarks of Captain Saxton; just give the

result of his observation.
Q. What was tho result ?-A. The result of the inspection was that

the rifles were determined practically clean.
Q. Did he select any one as having been fired1--A. Not positively.
Q. Which one did he say might have been fired, or what did he sa

in selecting this one, if he selected one--A. Selecting the rifle which
had been fired twice-I can not answer that without saying what he
said.

Q. Did he state positively that this had been fired or what did he
say about it?

By the judge-advocate:
I object to that as hearsay.

By counsel for accused:
May it please the court, this was in evidence without objection from the other

witness; the other witness stated positively, and the record will bear us out, that in

815 •.MAZ 8,10T.
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selecting this gun he mid, "If anyof these guns have been fired it is so and so." It is
too late to object to this now. We want to know whether a man skilled in this sort
of thing would say it had been fired or not.

By the judge-advocate:
The man skilled is on the post and can be called before the court to demonstrate

his skill in this sort of thing to the court.
By the counsel:

We don't attempt to define to an intelligent body like you, may it please the court,
what hearsay evidence is, but I Wish to say, here is an officer comes into this room
and is presented certain guns for the purpose of determining whether any or all have
been fired, under conditions that limit him to artificial light. We ask what is the
result of that inspection by this officer. How in the name of common sense can we
get at the result of that without having said what he did find? Sup e Captain
aton comes before this court, and you ask him whether or not he se ected a gun

thathad beenfired, and he says,"No, Isaid if anygun had been fired a certain one had
been fired." That's as far as he goes because Captain Saxton from the very nature
of things could not possibly know which gun he had selected. You can't present
this in an intelligent way without getting at what this officer did, and that's all we
want, is to let you know what the result was.

By associate counsel:
May it please the court further, I would add that the witness is a competent witness

to testify to any examination being made in his presence; that examination was in part
physical and in part consisted of an oral statement, and if that physical examination
was so connected with that oral examination as to form a part of it, it is competent
evidence for this witness to testify to, just the same as he can teet to how this very
man made this examination. Through Captain Saxton we would have to introduce
exactly the same line of testimony we are introducing through this witness. He
would be com tent to testify to what Captain Dichmain did there and the prosecu-
tion might object to his testimony with respect to Captain Dichmann-that it is
hearsayas told him by Captain Di.hmann. In other words, it would serve to exclude
this entire line of testimony whlcn is perfectly competent.

By the judge-advocate:
If the remarks of Captain 3axton are going to be admitted before this court as com-

petent evidence, by the same token the remarks of Captain Murphy could be just as
well introduced, and the court is well aware that he is counsel for the accused in this
case. I have nothing further to say but to insist on a ruling by the court.

The accused, his counsels, the witness, the reporter, .and the
judge-advocates then withdrew, and the court was closed, and, on
being opened, the president announced, in their presence, as follows:

I am instructed by the court to announce the decision that the objection is sustained.
Q. Did* he select that one positively as having been fired, the one

you referred to ?--A. Not positively.Q. Was it very uncertaiin--A. It was.
Q. Captain, how long after this gun had been fired was it when

Captain Saxton inspected them, approximately1--A. Approximately,
half an hour.

Q. Did you inspect these guns the following morning for the same
purose--o determine if there was powder stains or evidences of

rin them ?--A. I did.
Q. With what resultt--A. The result was very plain. The guns

that had been fired showed very decided marks of powder stains
and the interior of the bore showed in daylight a sort of a gray
deposit.

9. In regard to this one that had been fired 15 times and through
which the brush wiper had been drawn twice and a dry rag twice,
did that show unmistakable signs of having been fired I---A. Yes, sir.



Ka~,197.1 AFRAY AT BR0WNSVTLLEp TEWA.81

Q. Did these rifles remain in your personal possession or control
from that time on--A. Yes, sir.

Q. Did you make a similar experiment with them more recently?
If so, when?--A. Yes sir- yesterday.

Q. Was it after night that you had them fired againt--A. Yes, sir.
Q. They were cleaned before they were taken out to be fired?--

A. Yes sir.
Q. iow many times were they fired this time, on this occasion?-

A. On this occasion the gun which had not been fired before the
one without any office tape on it, was fired 15 times; the one with
one piece of office tape on it was fired twice; the gun with two pieces
of office tape on it was fired 8 times, and the gun with three pieces of
office tape on it was not fired.

Q. Did you inspect-the bore of these rifles afterwards for powder
stains, by artificial light--A. I did.

Q. Could you determine by that light whether the bore indicated
any deposits?-A. Not by lamplight.

. Did you use the brush wiper on any of these guns last night?
If so, exactly how did you do it?-Z-A. I did; on the one which had been
fired 8 times.

Q. Just exactly what did you do with the brush wiper?--A. Took
the rifle in my hand and dropped the weight of the brush wiper
through it, pulled the brush wiper through and then repeated that;
took the brush wiper off, slipped a piece of rag through the little
attachment thereto and pulled that through twice.

Q. What effect did that have on this gun if anyl-A. The gun by
lamp light actually appeared to me to loo brighter. then the one
which ]iad not been tired.

Q. Could you determine by an examination of the bore of this rifle
whether any of them had been fired-by this lamplight?-A. No, sir.

Q. Did you use the same artificial light on this occasion that you
had before?-A. Yes, sir; we also used electric light as a second
experiment last night.

SQ.Did you modify this lamplight so as to reduce it to conform to
lantern light in your examination last night?-A. I think it was
probably a little dimmer last night than it was before, to conform
more nearly to the light given by a lantern.

Q. By that light you couldn't determine?-A. No, sir.
Q. You said you examined them by electric lightl-A Yes sir.
Q. Did you examine this gun that had had the rag pulled through

it, by electric light?-A. Yes, sir.
Q. Did you determine any evidences of its having been fired by

that lightl--A. No, sir.
Q. Did you examine the guns on the following morning-this

morning-A. Yes, sir.
Q. Could you determine which guns were powder stained or had

been fired, without any question, or not?-A. Yery easily. It can
be unmistakably ascertained.

Q. These guns remained in your possession all this time, did they
not, Ceptaint-A. Yes, sir; in my clothespress.

SITMAIL8,190T.1
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CROSS-EXAMINATION.

QUESTIONS BY THE ASSISTANT JUDGE-ADVOCAT2.

Q. In your first experiment was any effort made by you to deter-
mine whether powder stains or residue left in the interior of the bore
could be detected by artificial light one and one-half hours after the
flring-A. Not an hour and a half after.

Q. Or two hours?-A. Not two hours.
QOr three hours?-A. No.

Do you know whether Captain Murphy or anyone else made
any effort to determine this-A. Not in my presence.

Do you know whether Captain Murphy did or not?-A. I do not.
Q. The same lamp was used in each experiment, I believe you

stated -- A. The same lamp.
Q. How close to the lamp was the rifle held?-A. Varying dis-

tances; all the way from right next to the lamp to some distance
away-5 or 6 feet.

Q. So there is not a possibility of the brilliancy or proximity of the
lilht having dazzled your eyes so you were unable to detect this
shght residue remainingt--A. Not at all.

Did you ever look through one of the modern Springfield rifles
by daylight immediately after a few shots had been fired from itt-A..
I did.

QAnd with what results?-A. Can tell it right away.
Q But by artificial light you are unable to?-:A. Unable to

determine,
Q. Was any'effort made to get a lantern to conduct these experiments

with, so as to more nearly approximate conditions existing at Fort
Brown on the night of August 13 ?-A. There was not. I believe
there was. I believe Captain Preston said he tried to get a lantern;
but I didn't have any, and I am certain there is none in our building.

Q. The greatest distance this rifle was held from the lamp was 5 or
6 feet?-A. About that; because the room is about 14 by 16, and the
lamp was in the center of the room.

Q. Was Captain Saxton positive that none of the other rifles had
been fired ?-A. He was positive as to several of them, or at least I
won't say exactly positive.

Q. He was not positive?-A. I won't say exactly positive, but the
language lie used indicated to me that he stated certain rifles had not
been fired.

Q. Did you run a rag through each of the several rifles this mom-
ing-A. I did not.

Q. Through any of them -A. I did not.
Q. Did you on the morning after the previous experimentl--A. I

did not.
EXAMINATION BY THE COURT.

Q. As a result of your experience in gun cleaning, will you please
state whether the gray color you noticed in the interior of the gun
barrels fired was the result of the powder stains, per se, or as a result
of chemical action which had taken place between the metal of the
barrels and the chemical components of the powder t-A. I do not
know. It can be removed.
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Mr. 0. J. MATLocK, a witness for the defense, was duly sworn and
testified as follows:

DIRECT EXAMINATION.

QUSTONS BY TED JUDO-ADVOCATE.

Q. Please state your name.-A. 0. J. Matlock.
Q. Residence.--:A. Present, Jeffersonville, Ind.
Q. Present occupation.-A. Clerk in the Quartermaster's Depart-

ment.
Q. Do you know the accused? If so, state wholhe is.-A. Major

Penrose, sir, of the Twenty-fifth Infantry.

QUESTIONS BY TE ACCUSED.

Q. How long have you known Major Penrose, Mr. Matlockt-A. I
believe, sir, since the 28th of August last.

of. Don't you mean the 28th of Julyt--A. Yes, sir; it is the 28th
July. I got the dates mixed.
Q. He was in command of Fort Brown during the time you knew

himi-A. Yes, sir.
Q. What were you doing at Fort Brown at that timel--A. I was'

clerk in the quartermaster's office.
Q. At Fort Brownl--A. Yes, sir; at Fort Brown.
Q. In Brownsville, Text--A. In Brownsville, Tex.
Q. How long had you been clerk in the quartermaster's depart-

ment at Fort Brownie-A. I had been there sihce December 12, 1904.
Q. You had been continuously on duty as quartermaster clerk at

Fort Brown from December, 1904, including the time that Major Pen-
rose and his command were stationed there--A. Yes, sir.

Q. You were there the night of August 13-14, Mr. Matlock-
A. Yes, sir.

Q. Did you hear anything unusual that nightl--A. I heard that
shooting, sir.

Q.Where were you at the time you heard this, Mr. Matlockl-
A.l was in the noncommissioned officers' quarters, back of the guard-
house.

Q. Look at that map and show us, if you can.-A. It was right
along side that letter A-a house there at the letter A.

Q. Small house, at the eastern end of the guardhouse ?-A. Eastern
end of the garrison, just back of the guardhouse, but not connected
with it.

Q. Were you inside of the house or on the porch1--A. On the porch,
sir.

Q. That porch is on which side, Mr. Matlock 1--A. It fronts toward
the hospita!, over that way (indicating a general southerly direction).

Q. You heard this shooting, then when it first commenced--
A.Yes, r; I think I heard the first shots.

. .And where did you locate this shooting, Mr. Matlock--A. The
direction seemed to me back up toward thelarracks and toward the
town.

. Would you attempt to locate it any more accurately than that--
A. don't think I could, sir; it was some distance away and sounded
just toward the town and behind the barracks from where I was.
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Q. How long did this shooting keep up?--A. I should say between
six to ten minutes; sounded to me about that time. I should judge
about that time.

Q. What kind of firing was it Mr. Matlock?-A. It sounded like
mixed firing to me-like mixed shots; they were not all alike.

Q. You don't pose as an expert on detecting the various kinds of
shots?--A. No, sir. I know when the shooting first broke out. I was
listening to it and trying to determine as well as I could what kind of
shots it was, or what kEnd of rifles or guns they were using, and I
thought it was different kinds; some would be dull and some would be
sharp.

Q. And your recollection on that point is very clear; that there was
a marked distinction ?--A. Yes, sir; because I remember remarking
on the fact at the time it happened.

Q. During this shooting did you go away from that point atallI-
A. Yes, sir; I went up to the guardhouse to see if I could find out
from the men what was the trouble; I thought perhaps they would
know.

Q. Did you pass along the south side of the guardhouse--A. Yes,
sir.

Q. Isn't there a post exchange there?--A. The post exchange is
between the guardhouse and the road.

Q. Indicating the road that passes down in front of the officers'
quarters --A. Yes, sir.

Q. What did you see when you got in front of the guardhouse, or
around there 1-A. As soon as I passed around the corner of the
guardhouse where the men could see me they called to me to halt, and
t man nearest me asked who I was, as they usually challenge a man,
and I told them who I was and asked what was the trouble, and one
of the men-I am inclined to think he was sergeant of the guard, I am
not positive of that, but he appeared to be-and he answered me and
said, "We don't know that's What we are trying to find out." And
there was some few other words, I don't remember the conversation
now, but then afterwards they told me to go back to the house I was
at and stay there, and stay inside; that there was shooting going on
and that I might get hurt.

Q. Did you see any of the guard, aside from this man you took to
be sergeant of the guard, at that timeI If so, what was their arrange-
ment f--A. There were 4 or 5 men, maybe 6 men I don't know just
how many, I didn't count them; they were in a line out in front of
the guardhouse, I should say a circular line rather, and they seemed
to be very much excited and frightened and were constantly looking
around to see if any person was cwning, or if there was anything for
them to take notice of.

Q. Very much on the alert1--A. Very much so; yes sir.
Q. Cant you go over to that plat and indicate how those men were

with respect to the front of the guardhouse, or make it clear any
way--A. There is a covered porch in front of that guardhouse, or
shed I should say, and the men were out in front of that shed, strung
along across the front of the guardhouse.

Q. And looking in what general direction, as far as you could seeI--
A. They were looking in that direction, thLs direction, and this
direction.
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Q. Generally In a semoirular direction around the guardhousef-A. Possibly loo'dn this way and that way too. .

.; Youwentbac then to the house where you had been visiting--
A* I2es, sir.

Q. Did you receive any further instructions that night?--A. Yes,
sir; I believe it was the sergeant of the guard came down to the house
some ten or fifteen minutes, perhaps, after the shooting was all over
and I was still sitting out on the front porch waiting until they would
let me go back to my house; I wanted to get back to my hofse, and
he taid--

By the judge-advocate:
I object to the introduction of hearsay evidence.
Q. I want to know, Mi. Matlock, exactly what instructions you got,

if any, from that sergeant of the guard or anybody in authority.
By the judge-advocate:

I still maintain that is hearsayl but will Interpose no objection.

By the counsel:
It Is what somebody said, but you can't get an order in any other way, may it pleas

the court; somebody has got to speak to give an order, or write it.
QO What was the order given--A. He told me to go back in the

house and put out the light, and he said there might be some persons
coming over that way from the town or the country beyond the town
and he wanted the lights out so they would not attract any attention
if people were shooting around there.

Qilow long did you remain there?-A. Possibly an hour.
Q.And then where did you got-A. Over to the hospital. I saw

some lights there and some men sitting on the porch, andI wanted to
find out what I could and I went over there.

F rom the hospital where did you got--A. To my house.
Where is your house -A. It is B quarters, down in the comer

next to the river, sir (indicating the small quarters on the western and
of the officers' row).

GR058-EXAMINATION.

QU3STIONB BY ASITAN? DOUADVOOLTS.

Q. You stated that when you first heard the shooting your Impres-
sion was it was just behind the barracks toward the town.

By counsel:
He didn't say so; he said in the direction back of th quters toward the town. I

am going to ask that the counsel be instructed, If he sgomg to quote the langusg of
witnesses, that he quote it as accurately as poesble so as not to give an erroneous i.
presion of the record. I have no objection to the question, except its form, and if he
Will kindly do this, we will Interpose no objection.
Q. About how far over to the rear of the barracks was this shoot.

ingt--A. I could not tell anything, because the house where I was is
beyond the barracks from the town and I could not tell how near to
the barracks the shooting was.

QO Could you tell whether the majority of the shots fired were
apparently fired from riflesI Did they have a sharp crack as distin
gwshed from the duller sounds you m-Ationedl-L I could not say

&. Do. 400-44 pt 2 06
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as to that. I believe, although, that the majority did sound as a
shap sound. I would not be positive, because I had no way of
jud .'Q.U pIere there any times when you heard a number of these sharp

cracks and could differentiate between them and the times when you
heard occasional dull shots tooL-A. It is my impression that the
first shots nearest to me were interspersed or mixed with those dull

shots rioht along from start to finish. That's my impression of it.
f . Did you ever hear the Krag-Jorgensen or the Springfield rifle

on the range--A. Never on the range, but I htva heard them
fired.
ha. Did these sharp reports you heard sound similar to the shots you

d heard fired from the Springfield rifle --A. I should say, sir, they
sounded similar, but I could not say they were exactly the same; I am
not positive as to that.

there a light in the guardhouse when you reached there?--
A.i am not positive, sir; I don't remember.

Q. How close did you come to those men who were lying on the
ground in front of the guardhouset-A. I don't believe they were
lying on the ground. I did not see anybody lying on the ground.Q. How close did you come to this semicircular line in fint of tIe
guardhouse--A. The nearest man to me was 5 or 6 feet.

. And the farthest man you saw?--A. Possibly 30 or 40 feet.
Q Can't you recollect now whether there was a light at the guard-

house or not --A. I can not, sir.
Q. How mauy men did you see there standing in this line, if they

were standing? I don't know that you have described their posI-
tion.-A. There were 4 to 6, perhaps. I could not tell. I did not
count them. My recollection is there were 6.

Q. Were they standing or kneeling--A. They were standing, I
believe, air; all of them. I don't remember seeing anyone kneeling.

EXAMNATION BY TM OOURT.

Q. Did you see the flashes of the guns at any time; and if so, where
did they appear to bet--A. I did not see any flashes of the guns.

Q. In your capacity as clerk in the Quartermaster's Department
are you familiar with shipments of Governmet stores losses o#
shipments, or parts of shipments, etel If so, were any Springfield
rifles, now model, lost in shipment, as per invoices, at any time while
you were at Fort Brown ?--A. I never heard of any, sir.

Q. (Repeated.) In your capacity as clerk in the Quartermaster's
Department, are you familiar with shipments of Government stores
losses of shipments, or parts of shipments, etc. -A. I usually knew of
all the shipments that were made down there, and also the receiptsOf Arpet . I-

of 4 eIso, were any Springfield rifles, new model, lost in shipment

as per invoices, at any time while you were at Fort Brownf-A. I
don't remember hearing of any loss of property at all of that kind.

Q. How long had you been on thq porch prior to the first shots you
heard --A. Possibly about two hours or two hours and a half.

Q. Had you fallen asleep while sitting there prior to hearing those
shotst-A. No, sir.
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QU BMON BY 3 ACCUSED.

Q. As a matter of fact, in regard to these shipments brought out
in that question by the court, was it your duty at all to know any-
thing about whether consinments of rifles were necessarily complete,
further than to know the original package had arrived al-right --A.
No, sir.

The court then took a recess until 2.25 o'clock p. m., at which hour
the members of the court, the judge-advocates, the accused, his coun-
sel, and the reporter resumed their seats.

MATIAB G. TAMAYO, a witness for the defense, was duly sworn and
testified as follows:

DIRFC4 T EXAMINATION.

QUESTIONS BY TH SriDGE-ADVOCATM.

Q.Please state your name, your residence, and your occupation.-
A. Matias G. Tamayo.

Q. Your residence--A. Brownsville, Tex.
Q. Your occupation?--A. Right now I am a carpenter. While I

was working for the Government I was scavenger.
Q. Do you know the accused? If so, state who he is.-A. Yes,

sir; Major Penrose.

QUESToeS BY COUNSsL FOR TU ACCUSED.

Q. How long have you lived at Brownsville?--A. I lived there
since I was a little boy. I was born and raised at Brownsville.

Q. How long did you hold the position of scavenger?--A. Six
years.

Q. That is, at Brownsville--A. Yes, sir.
Q. Were you in Fort Brown on the 13th of last August-the night

of the 13th and 14th-A. Yes, sir.
Q. You were performing your work as scavenger that nightt-A.

Yes, sir.
Q. And as scavenger you had to visit the sinks of the several com-

paniest-A. Yes, si.
Q. Do you remember visiting the sink of what is known as B Com-

pany, Twenty-fifth Infantry, that night--A. Yes sir.
Q. About What time did you go to that sinki---A. About ten min-

utes to 12.
A Q. Well, how long did you work there about the sink at that timeI-
. Ten minutes.
Q. You left your cart standing there during that time?-A. Yes,

sr; I left my cart standing there and went into the barracks to get a
drink of water when I got through.

Q. When you got through your work at the sink you went into the
barracks---LA. Yes, sir.

. To get a drink of watert-A. Yes sir.
You went back to your cat thenl-A. Yes, air.
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Q. Where did you go to thenl-A. I went back to the kitchen of BCompany barracks.
Q. Come over here to the map and show the court, if you under-

stand the map, where that kitchen ie.-A. (Witness goes to map.)
Right here. (Witness indicates oint a little to the east of the corner
of the west end and in the rear of the barracks toward town.)

Q. Is the kitchen at this corner of the building-this west end t--A.
•Yes, sir; it is right here (pointing).

Q. Is there a porch there 1--A. Yes, sir; there is a porch there.
Q. What kind of a porch is itt-A. Right along here (indicating

the west end of the barracks) is a latticework.
Q. And is there an entrance to the kitchen therel-A. Yes, sir;

and steps right there. I was in front of them steps when I heard the
first shot.

Q. Is there a platform there before you get to the steps--do the
steps go up on a platform and then iito the kitchen -A.No, sir;
there is a platform on this side, riht here (pointing).

Q. 7. am talking about right here (poiting).-A. No, sir; only
ste p; the steps go up on the porch there.

Q.Does that porch extend the whole length of the barracksl--A.
Yes, sir. •

Q. Now, which side of the steps-that is, the east side or the west-
was the ash can kept?--A. Around on this side, about 10 feet away
from the porch, on the ground.

Q. In driving in there, did you pass your cart between the can and
the porch, or not 1-A. Between the can and the porch.

Q. So that the ash can was on the side of your cart toward the
wall1--A. Toward the town; yes, sir.

Q. And you say that you were at that point emptyng the ash can
when the shots were firedl--A: Yes, sir;I emptied the ash can and

as I went to set the can on the ground I heard the first shot, and then I
heard all the rest of the shots; I heard about 20 shots while I was
there.

Q. Where was this first shot fired --A. In town.
Q. Can you show the court about where you located itl--A. Yes,

sir. (Witness goes to map.) Right here.
Q. That is where you think the first shot was fired 1-A. Yes, sir.
Q. Now, where were the other shots-those 20 shots you say you

heard?--A. I think they were fired right here in the Yturria alley.
. Q. Now, you indicated that it was close to the house of Mr. Cowen --

A. Yes, sir.
Q. Do you think it was as far up the alley as that, or was it closer

to the garrison than thatt-A. Right along here is where I heard
the shots. (Witness moves his pointer back and forth from the
mouth of the alley on Fourteenth street to a little beyond the back
lot of Cowen.)

Q. Did you see anybody at all when these shots were fired t-A.No, sir.4. Did you see any flashes of guns1--A.. No, sir.
Q. Well, how long did you stay at that particular point therel-A.

About a minute andahaif or two minutes.
Q. What did you leave there fort.-A. I left there because I heard

some bullets going into the post toward the administration building,
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and I thought I was in danger, so I thought I better get away from
there.

Q. Did you have a light on your wagont--A. Yes, sir; I had a
lantern.

. Where was that lantern, and what kind of a lantern was it-
A.I- had it on my cart, right on the left-hand side.

Q. What kind of a lantern was it--A. It has a kind of a search
glass to it.

Q. What we call a bull's-eye lantern--A. Yes, sir.
A -Was this lantern burning when the shooting commenced?-.

A* es, sir.
Q. Did you do anythin with the lantern at all t--A. Yes, sir; as

soon as I heard the first shots I put my lantern out.
Q. You say you went away from there because you heard shots

passing over toward the administration building$--A. Yes, sir.
Q. How did you do thisi--A. I jumped on my cart and drove

pretty fast, at a walk. I stopped for a few seconds in front of D
Company barracks to see the so diers coming out; that was the time
I heard the first bugle call, and as soon as the first bugle call sounded
all the bugles blowed-just the sarae as when they have a fire drill-
and then 1 got away from there and went to the adminitration
building.

Q. An-d how long did you stay there t--A. About ten minutes.
Q. Had the firing ceasedt--A. Yes, sir.
Q. Where did you goto from there?--A. I went inside the admin-

istration building to ocean up a couple of sink over there, and when
I got out of there I stood behind a tree that is on the Ti ht-hand
side as you go inside' the firing ceased and then I turned 15ack and
come to D Company barracks and finished my work there.
ofQ While you were back of D Company barracks did you see any
aote soldierst-A. Yes, sir; there is where I first saw the soldiers,
along the side of the fence, kneeling down.

Q. How long were you at D Company there at that time?-
A. About ten or fifteen minutes-ten minutes.

Q. Did you have any talk with Major Penrose about that timet--
A. Yes, sir; right there between the sinks and the company.
* Q. Do you remember what you told 'Major Penrose at that timet--

A. Yes, sir.
q. Tell the court as nearly as you can recollect it what you told

Major Penrose at that time.-A. The first question Major Penrose
asked me was did I see the sentry on that post, and I told him yo,
sir; and then he asked me where I had seen him and I told him, and
he asked me how long before the shooting, and I told him about two
minutes before the shooting, and then he asked me several _questions
about the shooting, where I was and what I was doing and where I
went, and all such questions as that.

Q. And did you tell him substantially as you have told the court
heret--A. Yes sir; the same thin.

Q. When did you see that sentinel, and where were you when you
saw him-A. When I saw the sentinel was the time I went to get
the drink of water at D Company 'barracks, and that was a little
before the shooting.

Q. Where did you go in-in the middle entrance t--A. In the mid-
dle entrance of the barracks, because there was a sink there.

"9--w -- "
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. Was there anybody else present at this D Company sink when
you told Major Penrose about this shooting --A. Yes, sir.

Q. Who was itt--A. I think Captain Lyon and also the sentry; he
was right there.

Q.Now wasba that the same sentry that was on the post around
the barracs there--A. Yes, sir.

Q. Well, now,- were you interviewed by Captain Lyon and your
statement taken about all thatt--A. The next morning, about half
past 6 o'clock in the morning, they sent after me.

9. Do you know anything about whether the companies were out
at inspection the next morningt--A. Yes, sir; they were all out at
inspection that mornn.

Now, was this interview before or after the inspection, as you
recollect it now, by Captain Lyon, the next morningt?-A. You mean
the three companies?

Q. No. Wis this when Captain Lyon had you make an affida-
vitl--A. That was about half past 6 in the morning.

Q. Will you look at that paper? (Hands witness paper.) Is that
your signature attached to that paper t--A. Yes, sir.
A. Did.you swear to that before Captain Lyon that morning--

A. Yes, sir.
Counsel for the accused:
We would like to have this read in evidence st this point.
The judge-advocate:

May It please the court, the prosecution int an objection at this point to the
introduction of this paper. It is an ex part affidavit, and the witness ls here him-
self and can testify to the material facts in it without introducing this ex part instru-
ment in evidence, and we will have to interpose an objection.

Alesiate counsel for the accused:
May it please the court, in reply to the objection of the judge.advocate we will

state that the purpose of the introduction of this affidavit is not to establish In evidence
before the court any fact therein contained, but it is to establish the fact, however,
that this is the witness and that It is his affidavit, and it was made before the sum.
mary court officer at Fort Brown, Tex., and furnished the information to Major
Penrose, the accused, which determined his action on that morning. It is simply
evidence of that fact and not as testimony of any facts contained therein. It simply
establishes a basis of action for MaWor Penrose in rebuttal of the allegations contained
in speclficatipns upon which he is being tried.

Counsel for the accused:
Of course when introduced it is subject to cros-examination by the prosecution.

if they see dt, and we will add that that has been done right along in this case to show
that he has made such ex part statement in crs.oxamination, and without objection.

Associate counsel for the accused:
As I understand it, the judge-advocate objects to the introduction of an affidavit as

an ex parts statement, and It Is objectionable on that point, though it serves to establish
certain facts which are contained in that affidavit, but it is pertinent evidence to
establish a basis of vution for Major Penrose, and that is all it is introduced for.

Assistr.r! judge-advocate:
May It please the court, as shown by the testimony of the witness a few moments

ago, this aflidavit was taken either immediately before or immediately after or about
thesame time of the inspection. It wasn't brought out clearly that it was made
before the Inspection on that following morning, and It seems to me that there is no
cas in the chrW that a"leg the -mission at commission or of anything after
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daylight of the morning of the 14th, and it was after daylight unl I am greatly
misaen, that this affidavit was taken, and the time in the doa s does not reAh
beyond daylight on August 4L.

Counsel for the accused:
Now, may it p lease the court, there Is no court In the country that don't admit

evidence to establish a basis for aion, as has been very properly stated by the ao.
elate counsel, and, may It please the court, when the proper time comes we will show
by the officer who was present when he made this original statement that it was
reduced to writing, as early as possible after that particular time, and was placed In
the best form possible for the investiWtion that had certainly to take place as soon
as It was practicable to place it in that form, and the only other person who can testfy
on that i the officer before whom this affidavit was taken and who is a witness in this
case, and we will connect it up when the proper time comes-and I might add we have
connected it already-the statement as made to Major Penrose in the presence of an
officer; and we will show why. it was reduced to writing early that morning, and
positively what this witness aid that it was before the inspection of the pieces on the
followlng morning, and therefore there could not be a better basis of action than
what we claim for it now.

Assistant judge-advocate:
May It please the court, I wo ld ask the stenographer to read the notes with refer.

ence to the time that thi affidavit was taken; or poibly the counsel for the defense
can state whether the witness has stated whether It was before the inspection.

(The reporter reads the last three. questions and answers of the
witness on page 1752 [826J of the record.)

Q, Was this affidavit taken before the inspection that morning?

Assistant judge-advocate:
I object to that as a leading question.

Q Do you know whether this was before or after the inspection--
I think it was after the inspection because I had to wait about

half an hour. I ot there at 6 'lo& that morning, and I waited
there for about haf an hour.

Q. Do you know whether the companies were still out in front of
the barracks when you made this affldavit-A. I think there was
one out there.

Counsel for the accused:
We haven't anything further to say now. We want to Introduce this affidavit,

may it please the court, and there Is a question before the court.

Assistant judge-advocate:
Upon my again reading these charges over I can find absolutely nothing In the

second specification that would render the introduction of this affidavit at all perti.
nent, and the first specification merely alleges certain neglects that took place between
I and 2 in the morning of August 14 and daylight, and nothing that happened
after daylight. Any statement mae after daylight, as the one made by this witness,
is not admissible- then It was taken ex part; the witness is here now where he can
be examined, and any sworn statement made after those events by the witness is not
admissible.

The accused, his counsel, the judge-advocates, the witness, and the
reporter then withdrew and the court was closed, and, upon being
opened, the presiding oficer announced, in their presence, as follows:

I am instructed by the court to announce the decision that the objection is not
sustained. Tho paper will be admitted in evidence.

SolM~a, S, I F.]
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The associate caunse then read the following:
FORT BowN, state of Taw:

Personally appeared before me, the undersigned authority, one Matlas G. Tsmayo,
scavenger at Fort Brown, Tex., who, being duly sworn according to law, depose
and sayu:

That about 12.10 a. m. on the morning of August 14, 1906, he was in rear of the
Suarte s occupied by Company B, Twenty-fifth Infantry; that about this time a
ot was fired, by some person unknown, in the street just outside the wall dividing

the military reservation from the town of Brownsville, Tex.; that he could hear the
bullet, and that it appeared to be going in the direction of the Rio Grande River,
about parallel to the above-mentioned wall; that immediately following this one
shot a utumber of other shot. were fired all outside the wall.

Deponent further says that previous to the shooting he saw no soldiers anywhere in
rear 6f the qguatrs occupied by the companies of the Twenty-fifth Infantry and
heard no talung or newseof any knd; and that he saw and hard no shot or shoe
fom any of the company barrcks. • MAczm 0. TAMAYo,

Smegwer, Ft Brown, Tz.
Sworn to and subscribed before me this 14th day of August, 1906.

SAmun P. Lyo,
Captain, 2Wonty.ffl IJfantrv,6m V & &rnn urL

Q..Now about how long were you in rear of B Company quarters,
counting tile time it took you to empty the ainks1-A. A ut ten
minutes.

0 Did you see any men of any of the companies between B Com-
pany barracks and the wall 1--A No, sir.

Q. I meau during that time l--A. During that time; no, sfr.
Q. Did you hear any men during that timge 1--A. No, sir.
n. Now, during the time that you were there and at the comer,

including the tune that you were there and the time that you
remained there after the firing commenced, did you see or hear any
shots mside the walll--A. No, Sir.

S. Or near the barracks?--A. No, air.
Did this shooting continue up to the time you reached the

dm nation buildingit-A. Yes, sr.
Q. Did you see any of the companies go around in rear of the

barracks or toward the town side of the barracksl--A. I saw them
going toward the wall.

Q0 Wa the firing still going on when you got behind that tree--
A. lee sir

Q #Where did you go after you got through at D Company sinkl--
. went to the officers' quarters.
O4 And finished -your work theret--A. And finished up there and

went toward the river to that dump.
Q. Then where did you go--A. I went home and went to bed

about 3 o'clock that niorm . . .
Q. Was there anybody eIse that asked you questions about this

t that same night except Major Penr e and Captain Lyont--
A. Yes, sir.

WhoAn -A. Just Major- Penrose and Catai Lyon, that is all.
And this was down there, as you say,'by D Company sinkt--

A.kes, *i

I I 1 1
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OROSS-XXAMINATION.

QUVS1oNS B THU ASSWTANT IUDO-ADVOCATI,

Q. .How do you know it was te minlites of 12 when you were
cleai out B Company rear--A. Well, because I used to hear 12
o'clock strike every ni t.

Q. Did you hear it that night--A. I started tgxwork at 11 o'clock
that night, and it must have been about ten minutes to 12 when I
got there.

Q. Do you know it wasn't five minutes of 121--A. I think it must
have been ten minutes.

Q You are quite sure of that t--A. Yes, sir.
QWhen was the last- time you saw a clock or heard a clock strike

before that--A. I think I was at the guardhouse-at the sinks
there.

Q. What time--A. About half past 11.
Q. Was the clock in the guardliouse 1-A. No, air; but there was

a crock in the town.
Q. Does that strike the half hour --A. Yes, sir; the half hour and

the hour, too.
Q. You are sure it was exactly ten minutes to 121.-A. Well, sir;

I am pretty sure it was.
Q. Did you see the sentinell-A. Yes, sir.
Q. On that post that nightl--A. I saw the sentinel when I went

to get a drink of water, to BCompany barracks; I went in and he-
.I just asked you if you saw him. Where was he at that time--

A.Who, the sentry.
Q. Yes.--A. He was walking his post the same as usual.Z. What time was this---JL It must have been about two min-

utes before the shooting.
Q. When did you see him again that night.-A. That night I saw

hini when Major Penrose talked to me about it.
A.. Those are the only two times you saw that sentry that night-

es, sir.
Q. One was about two minutes before the shooting began, when

you went into D Company barracks to get a drink of water--A.
sir.

Q. Which side of the barracks was he on thent-A. On the back
side, toward the wall.

Q. Do you know his name 1-A. No, sir; not then; I found his
name out afterwards. His name is Howard.

Q. Of what companyy-A. I don't know, sir.
Q. Are you positive that you didn't see hun any more between the

tim--A. I only saw him twice that night. That was when I
first met him there when I went to get the drink of water, and when
Major Penrose questioned me.

Q. And when you got the drink of water was at least two min-
utes before the shootingf-A. Yes, sir.

Q. You are sure about thatt--A. Well, as soon as I got the water
I went and jumped on my cart and drove away from the sink there
and across the road.

Q. But you are sure it was just two minutes before the firing
begau that you saw this sentinel -L Yes, air.
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And you never saw him again until you saw him in company
th. Major Penrose, after the firing was overt--A. Yes, sir.Q. You will swear to thatt-A -Yes, Sir.

Q. Did you empty any other can aside from the one you spoke of
i rear of D Company barracks?--A. No, sir.

S. That is the only cant--A. Yes, sir; that is the only can.
So that if you ever stated before with reference to this sentry

that you met him when you were emptying the can, "He passed
by the same as usual," you are mistaken-A. No, sir.

Q Did you ever state that before t--A. I don't remember.
You never did t--A. No, sir.
Did you ever make a statement before Mr. Purdyt--A. Yes,

. Was that sworn to t--A. Yes, sir.
. Was it taken down by a stenographer ?-A. Yes, sir.
.Typewritten t--A. Yes, sir.
Andl you signed your name to itt-A. Yes, sir.
You understood you were swearing to all that was contained

therein, didn't you 1--A. Yes, sir.
Q. I will read to you now a statement found on page 33 of the

pamphlet entitled "Official Testimony Regarding the Brownsville
Aifra, which is a copy of your affidavit taken before Ir. Purdy:"Q. Where was the sentryt-A. I met him when I was emptying
that can; he passed by the same as usual." Did you ever make
that statement, or not t--A. I think I did, but I made a mistake
three. That ain't the truth. I meant when I went in the barracks
to get a drink of water.

Q. So when you said he passed while you were emptying that can
of ashes you made a mistake t--A. I never saw him when emptied
that can of ashes.

Q So you swore here to what was not sot--A. Maybe so.
Q ow, as to the location of that first shot; you pointed out here

on the map to-day at, first that it was right by the side of the Cowen
house, near the north corner of the house, and then later you moved
the pointer down.-A. That is Mr. Yturria's house.

IQ. To-day i pointing it out on the map you pointed out as the
location of that first shot a point just on the northern side-on the
alley side-of the Cowen house, and said that was where that first
shot seemed to you to come from.-A. Yes, sir.

Q. Is that trueI Yes or no.
Counsel for the accused:

I object to that; it isn't exactly what the witness sa. The witness Indicated, it
Is true, and let his pointer rest at one place, and let it pass back and forth; and it is
wo described in the record that the first shooting wa at a point indicated on the alley
near the mouth and extending, as the witness Indicated, off to that house, and I was
partcular to ask the judge.advocate what house, and he replied that it was such and
such a kitchen, and I challenge the record. I may be in error that the witness didn't
locate any one particular spot on that map for any one particular shot. However, I
think I am correct.

Assitant judge-advocate:
May it please the court, if the counsel meons by the mouth of the alley the extreme

mouth of the alley near Fifteenth street, I most certainly challenge the record: if he
mes the Inteoretion of the aley on Fourteenth street--
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Counsel for the accused:
The mouth of the alley on Fourteenth street, and It t so stated In the record.

Assistant judge-advocate:
In that case the witne doubtlm did move his pointer down them.
Counsel for the accused:

He can examine the witnem a minutely as he pleases, if he will confine himself to
a true statement and to what the record shows the witn acted. We want him to
be fair, Is all that we ask.

Q, The first shooting you heard was apparently in the alley and
near the Cowen house, was itf--A. Yes, sir.

O. Are you sure about that ?--A. I can not very well tell in front
of which house it was taking place.

But it was in that direction---A. Yes, sir.
A. ~And it seems to you that it was as far away as that, does itl--

A. Yes. ir.
0, iHow long after the first shot you heard was it until the firing

got to be pretty heavyt--A. About three shots after.
Q. How many minutes or secondst--A. About four seconds.
Q. And when did you blow out your lantern?--A. When I heard

the first shots. I think it was when I heard the third shot.
Q. You are sure it wasn't the second shot--A. No, sir.
Q. It was the third shot. Isn't shooting'quite frequent in Browns-ville in the evening--A. No, sir.
Q. Didn't people often shoot up the town down there?--A. No, sir.

Don't people occasionally get drunk and fire their pistols in the
ir No, sir.
Q. So shoot'g is unusual down there. Is it unusual or a common

everyday thing--A. It is unusual. _ _
Q. So that when you heard these shots what effect did it produce

upon you ---A. I thought it was some kind of a fire in town.
Q. So you blew out your lantern thinking it was a firet--A. Yes, sir.
Q. Do YOU alway blow out your lantern when you think there is a

firew-A o blo out ut one time I was going home i h s
Q. Never 1in.
Counsel for the accused:

The witness has a perfect right to make an explanation. That has been decided
by this court two or three times, and we object to the bulldozing of the witnem in
that way; we only ask that he be allowed a fair chance to make an explanation.

Assistant judge-advocate:
I asked him whether he regularly blew out his lantern when he thought there was

a fire.

Counsel for the accused:
But you shut him off when he started to make an explanation. The court ba

ruled that he can do so.

Q. You thought it was a fire at the time 1--A. Yes, sir.
Q. When did you first become sure it was not a fire--A. When

I heard all the shooting.
Q. Where were you then when all of this shooting started ?--A. I

was standing on the left-hand side of my cart, facing the wall.
Q, The let-hand side of your cart, facing the wadlfl-A. Yes, sir.
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Q. Your mule was headed in which directiont--A. Toward 0 Com-
pany barracks.

Q. You stated that these bullets that you heard apparently were
goin in the direction of the administration building:-A. Not the
firstones. I heard the first ones in town, and as soon as I heard the
shooting in town I heard some coming in the post.

Q. And you were still there by that cornert:--A. Yes, sir; that was
tlj time I got away from there.

Q. And your mule was headed toward C Companyl--A. Yes, sir;
toward the road between B and C Companies.

Q. So your mule and wagon was facing toward the east-toward
C Company--A. Yes, sir.

Q. And this is the time you heard bullets coming into the post,
apparently in the direction of the administration building, is that
rigutt-A. Yes, sir.

. And if that was the case and the bullets going toward the ad-nitratit:z building and your mule headed toward the east, why
didn't you drive toward the east and not drive toward the adminiti-
tration buildingf-A. My mule was facing C Company on the west
part-

Q The mule was facing toward 0 Companyt--A. Yes, sir; that
way.

a That is away from the river.--A I mean D Company. I madea mistake.

Do you make mistakes like this often ?--A No sir
You had just emptied the can, had you I--A. Ves, ir
You drove in between the can and the barracks ?-A. Yes sir.
And picked up the can and dumped it into the cart t--A. yes,

sir.
Q. And then you stood there listening to these shots t--A. I heard

the first shots.
% And you stayed there right by the can and by your cart I--

A. o sir; I went around my cart.
Q. io as to get on the left side of your cart--A. Yes, sir; but I

could see the wall and the galleries.Q. You said a minute ago that you were standing by the left side
of your cart facig tow the wal.-A. That is it; I was this way
(illustrating). The shooting was taking place here and I could see
the barracks here (indicating), and the cart was right here.

Q. You now wish to have it changed so as to read that the mule
was facing toward the west instead of the east?-A. Yes, sir.

Q. And-when you started to drive away you drove between B and
D Company barracks, did yot, ?-A. Yes, sir.

Q. If front of D Company--A. I stopped a few seconds at D
Company barracks to see the, men coming out of the barracks and
then I drove away from there toward thie administration building.
That is where I stopped.
Q. You were moving at a walk, I think you said, all this timet--

A.Yesir
®'ere you frightened --A. No, sir.

afriWhy not-you heard bullets going into the postt--A. I wasn't

You are not afraid of bulletsI--A. No, sir.
You were not frightened at &l t--A. No, sir.
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Q. You were just as calm as you are this minute -A. Yes air.
Q. So in case you testified before Mr. Purdy as follows: "4. You

were frightened--A. Yes, ir-"-A. I told him very little.
Q Wait a minute. I Will read the rest of this: Q. You were

frightened t--A. Yes, sir. Q. Badly ?-A. No; not very. Q.Did you
expVe1 to be shot?--A. Yes, sir." It doesn't frighten you when
you expect to be shot? Did you expect to be shot then or not--
A. Yes, sir.

Q. And you were not frightened .at allt-A. I was very little
htened; not much.

A. But you heard these bullets coming into the post, didn't youI--
A. Yes. sir; I heard the bullets coming ito the post.u. You heard a goodmany of thor--A. Yes, sir.

.And they would zip through the air--A. Yes, sir.

.And you thought you were going to be shot?--.A Yes, sir.
And still you were not frightened 1--A. No, sir; not much.

IS So you just merely stood there and listened to the music of
those bullets a while and then you drove your mule at es walk-A. I
drove him at a walk, but fast.

Q. If you said at any time that you drove at a slow walk, you were
mistaken; you weren't telling the truth--A. I think it is just the
same; at a walk, pretty fast.

Q. So there isn t very much difference in it going at a fast walk or
slow walk and it don't make much difference i swearing at a thing
now that he was going at a fast walk if you have stated before that
he was going at a slow walk?--A. No, sir; I stated I went at a fast
walk.

Q. Anybody that says that they heard you going at a gallop that
ni ht-did you gallop your mule at all that night t--ZA. No sir
aQ. Did he trot at all --A. No, sir; he just went pretty fast, but at

a walk.
Q. And those shots? They seemed to be coming from the direction

of the Cowen house and from that vicinity and were coming toward
the post--A. Well, not all the shots; just a few shots went into the
post.

Q. But you heard them zipt--A. Yes, sir.
And that was the first shooting you heard after this first shot;

that was the first shooting that was up in that neighborhood 1--A.
Yes, sir.

Q. In the vicaimity of the Cowen housel-A. Yes, sir.
Now, if you ever testified that the first shots were fired down

near the corner of the garrison road and the alley, right in the direc-
tion of the Yturria house, you are mistaken about thatt-A. No,
sir; I don't think they were,-

Counsel for the accused:
The witness has stated that on his direct examination that it was in the direction

of the Yturria house twice-in the Yturria alley-and before the witness answers
we would like to have the question read to see if we shall formulate an objection,
because the question presumes something that Isn't true, I think.

(Reporter reads last question.)
Assistant judge-advocate:
I will withdraw tha question
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Q. It is about 100 yards, more or les, isn't It from where you were
to the Cowen house 1-A. I don't know, air; I couldn't very well tell you.

Q What is your estimate of the distance; what do you estimate
the distance to be from where you were to the corner 6f the Cowen
house I-A. I don't know.

Q You know how much a yard is -A. Yes, sir; 3 feet.
Q You are sure that all that first shooting.took place well down

the alley, toward the Cowen house ?--A. Yes, sir.
Q. And that there were not any shots fired near the garrison I--A.

Not while I was there; no, sir.
0 Q. And you waited until about 20 shots had been fired -A. Yes,
ir and then I drove away from there.4 And you drove away deliberately at a walk?--A. Yes sir.

Q. And hearing these bullets zip and yet not in the least frightened.
The first shot was fired well down the alley, toward the Cowen
houset-A. Yes, sir.
O You we positive about thatt--A. Yes, sir.

Absolutely?--A. Yes, sir.
And you swear to that now --A. Yes, sir.

Q. So, if on the morning of the 14th of August last year, you swore
before Captain Lyon as follows, "That at about 12.10 a. m., on the
morning of August 14 1906, he was in the rear of the quarters occu-
pied by Company B, kwenty-fifth Infantry- that about this time a
shot was fired by some person unknown in the street just outside the
wall dividing the military reservation from the town of Brownsville,
Tex.," is that the truth, Zen I-A. I meant on the Yturria alley.

Q. You said in the street just outside the wall -- A. That means
the alley.
. Itdoest--A. Yes, sir.

So there isn't any difference between a point in the street just
outside the wall and a point several hundred feet away, up an alley
you have now indicated as the point where the firing begant-A.
There is a lot of difference; yes, si.
Q. But a little difference don't bother you very much --A. Well,

yes, ir; it does. I meant on the alley. Of course, if they had been
fired on the street I could easily have seen them.

Q, Isn't that wall-the giueson wall-at the point in rear of tba
eastern end of B Company barracks about 41 to 6 feet high $--A. The
wall m st be bout 4 feet high.

Q. Are you sure it isn't 5 feet high there--A. I don't know; it is
about that high.
Q. It is the truth that the wall is lower nearer the rivert--A. Yes,

air.
Qn But at a point opposite the mouth of the so-called Cowen alley,

isn't it a fact that that wall is over 41 feet high? Now, remember
you are under oath.-A. Yes sr; I think so.

Is it not fully 41 feet there I-A. Yes, sir.
So that people on the other side could have fired guns without

you seeing them 1--A. Maybe so.a When you were standing on the ground I-A. Yes, sir.
When you were asked by Mr. Piurdy," Do you know whether

these shots were inside or outside the wall," your answer was, "I
think they wore outside I"-A. Ye air.
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.Q.' Now, you are absolutely positive that they were well up te
anleyt--A. Yes, sir.

Q, You are sure about thatt-A. Yes sir.
Q. And when you testified before c aptain Lyon you testified

That first shot was fired just outside the wall "-A. Well, I
meant on the'alley there.
Q. You talk English pretty well, don't you t--A. No, sir, not very

well; just enough to understand; that's all.
Which way was the sgntry going when you saw him that

nightl--A. He was going this way-from east to west.
He was coming from the east, thent-A. Yes, sir.

Q. Do you know which direction east is on that map-is it up or
down on the ma~ --A. That way (indicates upward).SUp -- es, sir.

You know very well which way east is on the map now, but
you didn't know before when you were talking about your mule
being faced toward the east --A. No, sir; I didn't know then; I got
mixed up then.

Q. You got mixed up on the points of the compass?--A. Yes, sir.Q. And you also got mixed up as to where C company barracks
were T--A.-Yes, sir; I said C Cimpany instead of D) Company; I
meant D Company.

Q. And so you sad facimg east toward C Company when you really
meant facing west toward D Company t--A. That is it.

Q. It was merely a slight error. How long were you there at that
can, emptying itt-A. I w.s there about two minutes.

Q. And then you heard this shot just after you had set it down on
the ground--A. Yes, sir; that is the time I heard the first shots.

Q. Then, did you put out your lantern right then--A. Yes, sir.
Q. Right after the first shot.?-A. Yes sirQ. And you waited there a little while longer and heard some more

•shotst--A. Yes, sir.
Q. How many did you hear then t--A. About 20 shots.

And you still stood there on the ground t-A. That is the time
I got away from there.

Was your mule frightened at all t--A. Very little frightened.
.Didnt he show any signs of being frightened at all ?-A. Yes,

sir he started off a little adI checked him so he wouldn't go so fast.
. You wanted to wait and see what the trouble was --A. Yes, sir.
" Why didn't you drve over that way and see what the trouble

was1---A. That wouldn't do.
We(. You weren't frightened however-were you frightened -A.

We rj I was frightened wen I heard those shots coming in the
post. That is the time I was a little frightened.

Q. Wh did you stop in front of (1 Company barrackst-A. I
sto ppd there to see the men coming out.

Q. And then you drove up in front of the administration buildingt--
Y es, sir.

Q. Right in front on the road I-A. Yes, sir.

What did you do then; go inside the administration buildingI--es , sir.
O And thent-A. I cleaned up a couple of sinks then.

Then you came out and stood behind a tree a whilet--A. Yes,sir.
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O4 Had the firing all stopped then -A. The firing was still going
os at the time.

And you cleaned up those sinks did you -A. Yes, sir.
a There in rear of the administration building?--A. Yes, sir;

pretty close to the river bank.
Q. And you could have gotten down under the bank if you had have

been afraidof the bullets 1-A. Yes, sir.
Q. But you weren't afraid much-afraid of them?--A. I wasn't

very much afraid at the administration building because that was
quite a distance from the shooting.

Q. Then you came out again and got behind a tree so a bullet
wouldn't strike you --A. Yes, sir.

Q. You were getting a little bit nervous for fear a bullet was going
to hit you t--A. I just got behind it; I was a little rightened at the
time.

Q. Did you -dump those sinks in the river L-A. No, sir; I dumped
them in the cart.

Q, Then you came out again and emptied your cart--A. When
the firing ceased I got away from that tree and umped on my cart.

q. Wait a minute. When was it you cleaned out the rear of the
administration buildingf-A. As soon as I got there to the adminis-
tration building I *umped off tied up my wheel, and went inside.
a. You stopped in front of the administration buildingf--A. Yes,

sir.
Q, And then you walked through the building--A. Yes, sir.
Q. And how far is it from the rear of the building to the sink?--

A Oh it Is about 25 yards.
Q. So you walked over there--A. Yes, sir; I walked that way.
Q. Then didyou pick up the cans there and carry them back

through the building and dump them in the cart--A. Only one.
Q.So you stopped your mule in front of the administration build-ing -A. Yes sir.
Q. And walked through the building--A. Yes, sir.
Q. And out 25 yards to this rear--A. Yes, sir.
Q. And picked up a can and walked back the same way and dumped

it in the cart--A. Yes, sir.
q. Usually you drove right down by the reart--A. No, sir; I

couldn't do it, because the river is about that far away from the
administration building; I used to stop in front every night.

Q. Andrry these cans through the building--A. Only one can;
yes,air. There were two cam in there, but only one was used at that

Q. And you carried it right through the officest--A. Yes, sir; right
rough the back hall.

There isn't room enough for you to drive around there I--A. No,

bq. And you came out and dumped these in the cart and then walked
and put the can in its pla-1--A. Yes, r.

q .And the shooting was going on at this time --A. Yes, sir.
Heavy volleyst- A. Yes sir.
Lots of shooting-A. Yes, sir.
And an ordinary man that hasn't a good deal of nerve would
felt frightened at the timet--A. I couldn't tell you.

886 [ MA&S, I07.



AFFRAY AT BROWNSVILLE, TEXAS.

Q. You were not afraid, were youf--A. No, sir; I wasn't afraid
when I got there.

Q. You went on commonly about your work and got this canI-
A. Yes sir.

Q. Then all of a sudden you thought a bullet might hit you and you
got behind a tree I-A. Yes, sir; I stood there until the firing ceased.

Q. Then you got in your cart and drove back by D Company-you
didn't stop on the way down and talk to anybody, did you 1--- A. No,
Sir.

Q. Didn't you drive up near a soldier there and ask what was the
trouble?-A. No, sir.

La Didn't you ask a man right near the corner of D Company bar-
racs what the trouble. wast-A. No, sir.

Counsel for the accused:
One moment; what is the purpose of this? Is it the purpose to lay the foundation

to contradict the witness on that point? Otherwise it is ablutely irrelevant.
Q. Did you meet anybody that night?--A. Nobody but Major

Penrose. I
Q. Did you meet any men before yu saw Major Penrose that night I

You are sure Major Penrose is the Et one you talked to?
Counsel for the accused:
Let him answer the question.

A. I don't remember having seen anybody else.
Q. And you were at work on this rear when Major Penrose sent for

you, were. you .- A. Yes, sir,
Q. You had just gone back there, cleaning out-
Counsel for the accused:

We wait to interpose another objection. There is not a scintilla of evidence that
Major Penrose sent for him. It is decidedly objectionable, and we ask the court to
instruct counsel to confine himself, if he is going to quote the record, to that particular
prt of the evidence that is correct. The witness hasn't said that Major Penrose sent
forhim, and, may it please the court, if he brings it out on crows-examination that
Major Penrose sent forhim, that is all rlglht; but to assume that Major Penrose sent for
him is not cros-examination, and is objectionable.

The presiding officer:
The associate counsel, when he Is in doubt, will ask to have it read on any point. I

think we can avoid these frequent interruptions if counsel will confine himself to what
the record says. That is all that is necessary. We will proceed with the trial.

Assistant judge-advocate:
May I request that the last question be read to the court and to the witness again?

Counsel for the accused:
I challenge the record that it is not in the record that Major Penrose sent for him.

Here is a man speaking a foreign tongue, and questions are being thrown at him two
or three at a time, and it will naturally confuse him. We are perfectly willing that
these questions may be asked U they don't misquote the record.

. Were you working at the rear when you saw Major Penrose--
A. Yes, sir.

Q. How did you happen to see him I--A. He was coming across the
road with a sentry.

Q. And did he call to you or nott-A. He walked up to me where
Iwas.

S. Doe. 402, 0-1, Pt 2--4
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Q. And you were at this time at work at the rear--A. Yes sir.
Q. And you hadn't talked to anybody in the meantime --. Not

before that; no, sir.
Q. You didn't know what this trouble was, then-whether thesolders were doinr; this shooting or the townspeople--A. No, sir.
Q. And didn't ieel interested in the matter at a It--A. No, sir.
Q. When there i a fire in Brownsville, do you ever go to them-

when a house burns up ?--A. Sometimes I do; yes, sir.
Q. If one burned right on the edge of the reservation or in the post,

would you go to thatt-A. Yes, sir.
Q. And if you heard a lot of shooting--A. I won't go to that.
Q. You dou't want to find out what it is about--A. No, sir.
Q. You don't want to ask about it of anybody?--A. I don't know;

maybe next morning, if I feel like it.

Q. But you didn't want to talk about it that nightt--A. No, sir.
Q. When did you hear the bugle call--A. As soon as I jumped

in my cart to drive away from there- that is the first time I heard
the bugle call. That is ihe time the first bugle call went.
Q. That was before you left the ash can; you heard a bugle then?-

A. That is, after I left the ash can.
Q. Explain that, please.-A. As I heard these shots going into

the post 1 jumped on my cart and tried to get away from there, and
as soon as I jumped on my cart I heard the first bugle call, and then
right after that I heard the rest of the bugles at the barracks.

Q. That was only about- A. That was while the shooting was
taking place in town.
...You stated about two minutes after the first, I believet--A.

No sir.

. how long was it after the first shot that you heard the bugle I-A. t must have been about a couple of minutes or more.
Q. You are sure it wasn't three minutes--A. I don't know.
Q. You had just gotten on your cart there at the ash oant-A.

Yes, sir.
S. And started to walk away slowly- A. Yes, sir.
SOr rapidly; which was it?--A. Started to walk pretty fast.

Q. Did you or not tell Mr. Purdy that the shooting must have
been some 45 yards from where yofi were standingf--A. I think I
said 45 yards from the wall.

Q. You think you said 45 yards from the wall t--A. Yes, sir. That
is a very plain error, because it is more than that, I know.

Q. So you would like to change that now and make it farther off,
would you --A. Yes, sir.

Q. When you were examined by Mr. Purdy and asked with refer-
ence to this first shot or the first shots, you were asked, "Were they
near Mr. Cowen's house; you answered, I don't know; they were
in that direction, though."--A. Yes, sir.

Q. And to-day you point it out as being right there in the alley by
the Cowen house, and when you testified the next morning you said
the first shot was just outside the wall I

Counsel for the accused:
Once more I make the point that the v itneus did say itwa right by the Cowen

house; it Is in evidence, aid the witnew did point way back toward the alley.
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Q. You did your work just as usual that night, did you t-A.
Yes, sir.

Q. And the mere fact that there were a number of shots fired
didn't interrupt your work at allit--A. No, sir.

QAnd you did everything that you ought V' have done, did youI--
A. Yes, sir; everything.

Q. By the way, when you were standing there right near the cor-
ner of B Company barracks near this ash can, and the first shots
were fired, did you hear a call out ?--A. No, sir.'

Q. Was any expression like "black son-of-a-bitches" usedl--A.
No, Sir.

Q. Did you hear anybody say "I want all of you I"
Counsel for the accused:
I think we will have to object to that. This is not proper eroes-examination.

Q. Did you hear anybody call out at all --A. No, sir.
So you didn't hear any voice at all t-A. No, sir.

Q No yelling t-A. No, sir.
Andyou stayed there about two minutest-A. Yes, sir.
And there was no yelling at all-just these shotst-A. No, sir;

no yelling at all.
Did you hear any shots right near the gate-the garrison gate?-

A. o, sir.
Q. So you heard no voice yelling out, and the only shots you heard

were over in the direction you have told us about --A. Yes, sir;
that is all.

Q. And after you left there and were going at a walk toward the
administration Isuildina, and then stopped for a few seconds in front
of D Company barrack, you didn't hear that voice then t-A. Yes,
sir; I heard some voices there saying "Get up"-waking each other.

4. But you didn't hear anybody out near the gate calling out
things in a loud tone of voicel?-A. No, sir.

Q. You didn't make any inquiries of anybody as to what had
happened from the time the shooting began until Major Penrose
talked to youl-A. No, sir.

Q. You had no interest in that I--A. No, sir.
Q. Did you see any other soldiers, aside from that sentry, that

n ht when the shooting first started --A. Yes, sir; I saw the sol-
diers of D Company when I passed by.

Q. Just prior to the shooting, did you see anybody else, aside from
that sentry, Private Howardt -A. No, sir.

Q. You blew your lantern out ri ht after which shot You stated
the first shot one time and the thrshot another time.-A. I couldn't
very. well tell you; I don't remember. All I remember is I blowed
my lantern out when I heard the first shots. I couldn't tell you
whether it was the first shot or not.Q. So a few moments owhen you said you- were absolutely cer-
tain it was after the third shot, you wasn't absolute certain---A.
It must have been after the second shot when I blowed out my
lantern.

Q. You are sure about that, after thinking it over carefully, that
it was after the second shot 1-A. Yes, sir.

Q. And you heard this bugle just as you got on your cart to drive
away --A. Yes, sir.
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Q. And that was two minutes after this first shot or second shott--
A. Yes, sir; about two minutes.

Q. %o, if you stated before to Mr. Purdy with reference to the bugle
call in replyto a question, "It was sounded inside the post inside the
houset-A. I don't know whether inside or outside. I had just
blowed my lantern out. I was afraid the ..ight see me and shoot
me or shoot at my lantern and hit me." Is that soI Had you just
blown your lantern out when you heard this bugle--A. Yes, sir; I
had just blown my lantern out.

Q. Just that mmute--A. No, not that minute; just a few seconds
before.

Q. As soon as this bugle sounded did all the rest of the bugles start
up or not ?--A. Yes, sir.

Q. Right away?-A. Yes, sir.
Q. You were, then I suppose, moving at a walk between the ash

can and the front of b Company barracks?-A. Yes, sir.
Indicate onte yospped (ines oto omapa) sa

ra Where was the point you stopped in front of D Company bar-rak 1 Indicate it on the moap.-A. (Witness goes to map.) This
is the road here (indicating the road between D and B Company bar-
racks); I stopped right here (following the road to a point opposite
the center of D Company barracks).

Q. That was the point where you stopped ?--A. Right here; just a
few seconds.

. Then you drove on to what point?-A. I stopped right here
(indicating and following the road in a southerly direction to a point
opposite the administration building). This is the sidewalk here.

Q. You stopped right by the sidewalk, did you --A. In the road.
. after you drove away from that point, where did you got

Indicate on the map.-A. I turned around this way here and come
back here and took this road back of D Company. This is the road
I used to take every night (indicating a point just west of D Company
barracks, thence passing easterly in rear of the barracks to a point
near the garrison wall opposite the center of the northern face of D
Companybrrcks).

Q. Did you see any soldiers along the wall then --A. Yes, sir.
Were there any soldiers near this rear you were cleaning out ?-

A ight behind the rear there was a good many of them.
Q. How close to the rear ?--A. The rear is 2 feet or 21 feet from thewall. •

. And these soldiers were right along the wall ?--A. Yes, sir.

. And how close was your cart to these soldiers when you stopped?
A. About 16 feet.

Q. And yet you didn't ask these soldiers anything about what this
trouble was?--:A. No, sir.
Q. You didn't ask them anything at all?--A. No, sir.

You are positive about that%-A. Yes, sir.
Q. And you didn't feel interested at all in what had happened t-

A. No, sir.
Q. Now, you are sure you didn't gallop your mule at all that

night?--A. No, sir; I didn't gallop him, but just went at a fast walk;
that was all.

Q. Are you accustomed, when you are making your rounds, olean-
ing out the rears, to doing your work right straight along without
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interruption; finish it and then go home and go to bed t--A. Yes, sir;
every mght.

Q. You don't loaf at your workl--A. No, sir.
Q. How long do you suppose you were getting that drink in B

Company barracks that night-A. Just a few seconds. I had my
lantern with me when I went in B Company barracks.

Q. And come right out againt-A. Yes, sir.
h .. Were you in there as long as half a minute t--A. Just about
hal a minute-not quite.

Qe And that was a couple of minutes before the first shot was
find--A. Yes, sir. As soon as I got back from getting my drink of
water I jumped on my cart and drove away from there and went
across the road and stopped at the kitchen to pick up this ash can.

Q. So, at the time you got the drink your cart was standing in
front of the rear of B Company-that is, near the sink of B Com-
pany --A. Yes, sir.

Counsel for the accused:
I beg your prdon, there Is another case of misquoting what the witness said; It

comes so often that I must object to it.

The presiding officer:
The assistant judge-advocate will please confine himself to the record. Tf he can

not remember the record, he can have it read.

The assistant judge-advocate:
That was my recollection of the record, may it please the court.

Q. Where was your cart at the time you went to get the drink of
water --A. In front of B Company sink.

Q. So, after you got a drink of water you went back to your cart
right near the sink of B Company--A, Yes, sir.

Counsel for the accused:

g.ay it .igto simpl .,or te purpose of cutting6down me reco m, the court to pan,. upon this one point. This b een gone over
think the fourth time- am sure the third time-and it is simply encumbering the
record. We grant the right to counsel. to go back to that question and .aproac it
from several standpoints, but when the witness has covered it once or twice in his
cros-examination we submit that it is entirely unnece .ss!ry, serves no purpose, and Is
not a custom that is recognized before any court. We don t want to go on record as
restricting this examination in any way, but we submit that to have the same thing
gone over and over is not proper, and we will ask the court torulo on that. There is no
desire on our part to object to his approaching the particular point which he desires
from many directions, but to have te same thing gone over and over is not proper.

The judge-advocate:
Before the court rules on that question I should request, on behalf of the prosecu.

tion, that the crossexamination by the defense-to be more specific-of one Domin.
uez be examined by the court and ascertain whether we are but following in the
ootsteps of the example set by counsel in the early days of this trial.

Counsel for the accused:
I have no objection to approaching this question from any point as long as it will

change it. but when it has been testified to the same point a number of times it will
only encumber the record, and that is my only reason for objecting. I have no object.
tion to going into It.
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The accused, his counsel, the judge-advocates, the witness and
the reporter then withdrew, and the court was closed, and, on being
opened, the presiding officer stated, in their presence, as follows:

I am instructed by the court to state that the court does not consider it neeemry
to instruct the counsel as requested by the defense.

Q. Was anyone present when you got this drink?-A. No, sir.
Q. Where did you get it-in the kltcheu of Company B or where-

A. At Company B, right where they wash their faces and hands
there is a water cooler, and in front of that.

. You didn't see anybody at all then ?-A. No, sir.
Q. And durig~ all this time you were at B Company-rather dur-

ing. this ten minutes and there during the time you got this drink
and was emptying the garbage can, and until you got up in front
of D Company barracks you didn't see any people at all--A. No
one but the sentry@ that is all.

Q. And you couldn't distinguish any forms of people out in the
road?-A. No, sir; only the soldiers that were coming out of D
Company barracks.

Q. That was after the shooting--A. That was while the shoot-
mg was going on.

Could you see these soldiers coming down stairs and formingin ront of D Company?-A. Yes, sir..
Q. How far were you from them at that time?--A. I was about

20 feet away from them on the road.
Q. Now, what kind of fire was this-revolver fire, or shotgun fire,

or rifle fire? Could you distinguish itt-A. No, sir.Q. Have you ever been on the target ranoe?-A. No, sir.
Q. You never have heard the Springfied rifle firedl-A. Yes,

sir' I have heard them fired lots of times.
~ . Did any of these shots sound like Springfield rifles?--A. I

cou don't toll you, because I don't know; I am not an expert.
Q. But you have heard them fired lots of times?--A. Yes, sir.

You have heard a .45 six-shooter fired lots of timest-A. Yes,
sir.

Q. Which did this firing sound like, a six-shooter or the Springfield
rifle--A. I think it must have been rifle shots, but I couldn't tell
you whether it was Springfield or Winchester or what kind, but I

ow it sounded to me like carbine shots.
D id you hear the sentinel fire his piece that night -A. No, sir.
You didn't hear them give the alarmL-A. No, sir.

REDIREOT 'EXAMINATION.

QUESTIONS BY COUNBRL FOR THS ACCUSED,

Q. In connection with that question about being45 yards from where
you were standing, I will ask if you didn't testify as follows: "Q. Did
you have a light of any kindf-A. Yes sir- one of these dash lan-
terns. Has a bull's-eye; gives a good light, like a searchlight."
That is before Mr. Puray. id you so testify--A. Yes, sir.

Q. 11 Q. While you were there at work emptying that ash cant-
A. Yes, air." Did you so testify before Mr. u-rdyt-A. Yes, sir.

Q.aQ. Did you near any firng?--A. Yes, sir; I heard one shot,
and ater that I heard the rest." Is that correct--A. Yes, sir.
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Q. "Q. In what direction did you hear that shooting--A. Tn the
direction of Yturria's." Is that correct--A. Yes, sir.

Q. "Q Do you know whether those shots were inside or outside
the wall--A. I think they were outside." That is correett--
A. Yes, sir.

Q. "Q. Do you know?--A. I think they were; if they had been
inside I could have seen the men." Is that correct--A. Yes, sir.

Q. 'Q.. Did you look that wayt--A. Yes, sir." Is that correot--A. Yes, sir.

. ;"Q..What did you see-A. Nothing." 3a that correct--
AL. Y es, air.

Q. "Q. No menl--A. No; everything was quiet." Is that cor-
rect--A. Yes, sir.

4".Q. Where were the shots fired f-A. From the outside of the
Qneart-A. I can't tell; they must. have been 45

yards from where I was standing toward Mr. Cowen' alley." Did
you testify that way?--A. Yes, sir; I think it must be more than that.

Q. "Q. You know where the alley is located up to Mr. Cowen's
houset-A. Yes, sir." Is that correct?--A. Yes, sir.

Q. "Q. Were the shots near that wall or that alley$--A. I don't
think they wQre so near the wall." Is that correct,?-A. Yes, sir.

Q. "Q. Were they near Mr. Cowen's house?--A. I don't know;
they were in that direction, though." Is that oorrect--A. Yes, sir.

Q. Is that all of your testimony as you gave it before Mr. Purdy on
that point t--A. Yes, sir.

Q. Now, in regard to the testimony that has been read to you about
the movement of the cart: "Q. What did you do thenf- A. I got
away as quick as I could get on my cart and drive off." Is that cor-
rect !--A. Yes, sir.

.'2Q. Where did you drive--A. I drove opposite D Company
an- from there to the administration building.' Is that correct --
A. Yes, sir.

Q. "Q. Were you fiightenedt--A. Yes, sir. Q. Badly?-A. No;
not very. Q. Did you expect to be shot?-A. Y es, sir." Is that
correct I Those three answers.-A. Yes, sir.

Q. "Q. You do not know who did the shootingt--A. No, sir." Is
that correctt-A. Yes, sir.

Q. IIQ.. Did you hear any voicest--A. No, sir." Is that correctt-A.*Yes, ir.
Q. N'ow in regard to the bugle call; the question was: "Did you

hear the bugle t--A. Yes, sir. Q. Who sounded itt--A. I don't
know, sir." Is that correct ?--A. Yes, sir.

Q. I Q. It was sounded inside the post; inside the houset--A. I
don't know whether inside or outside; I had just. blowed my lantern
out. I was afraid they might see me and shoot me or shoot at my
lantern and hit me." Is that correct?-A. Yes, sir.

Q. ' Q. But you could not see the bugler?-A:. No, sir. Q" You
don't know whether he was inside or outside ?--A. No, sir." Is that
correctl--A. Yes, sir.

9. "Q. Do you know whether he was to the east or the west of the
main gatet-A. The sound seemed to me that it come from the east
of the main gate, but as soon as this bugle sounded all the rest of the
bugles blowed the same as if they had a fire drill." Is that correct?-
A. Yes, sir.
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The assistant judge-advocate:
May it please the court, while the reading of previous statements or the giving of

previous inconsistent statements is all right on the part of the party not calling the wit-
ness for the purpose of testing his credibility or bringing out the fact that he had at
previous times made statements inconsistent or directly opposite to what he Is testify.
Into onthestand is perfectly legitimateand a well-known means of questioning a wit-
ness's credibility but it seems to me that for a party whose witness is already on the
stand to read to him extracts from previous statements and merely ask him whether
they are correct or not is a form of examination that is not regularly permitted on either
direct examination or oa redirect examination. While in the latter it is perfectly
proper to clear up any points and ask a witness to explain himself more fully on ques-
tions to which he has been compelled to answer "Yes" or "No" on the cross-examina-
tion, nevertheless the introduction of other statements upon which he hasn't been
cross-examined, and bring out his evidence in that manner, is not in accordance with
either the civil law or the ordinary custoins of military procedure, it seems to me. I
may be mistaken, but I wish to object to it at this point.

Counsel for the accused:
We would request that the counsel support his statement by any citation of law.

The accused, his counsel, the judge-advocates the witness, and the
reporter then withdrew, and the court was closed, and, on being
opened, the presiding officer inquired of the assistant judge-advocate
if he was ready to produce his authorities.

Assistant judge-advocate:
Does the court wish me to read the law on the question? Under the heading "('ross.

examination," on page 337, of McKelveyon Evidence, Article 24, states in black-letter
text, as follows: (Here counsel read Article 24, as stated above). I can find noth-
ing here under the head of reexamination that authorizes the introduction of matter to
which he has either swoa 1-'reviously or statements that he has made previously on the
redirect no more than on thiu direct examination. (Counsel continues reading on page
338, McKelvey on Evidence in the fine-letter text "Where the State," etc.) Under
the head of reexamination there is nothing that I can find that makes it possible for
statements to be introduced in that manner. (Here counsel reads from page 340 of
' cKelvey on Evidence, beginning with the words "That the sole object of reexamina-
tion," etc.) On pege345, underthoheadin "Thebest-evidence rule." (Here counsel
reads.) And it des apply in the case of the direct and redirect examination in this
case. That is the only authority I have looked up, sir. I would like to state that it
seems to me thAt on redirect examination there is no more reason why testimony should
be presented by the defense in this manner than on the direct examination. t is not
the best evidence and should not therefore be admitted.

CouLsel for the accused:
I am stPI waiting to hear any law bearing on his objection. I haven't heard any yet.
The accused, his counsel, the judge-advocates the witness, and the

reporter then withdrew and the court was closed, and, on being
opened, the presiding oicer announced, in their presence, as follows:
I am instructed by the court to announce that the objection is sustained.

Counsel for the accused:
Now, may it please the court, we raise this question and ak fora ruling, when a coun-

sel on one side, on crc -examination, goes into a previous examination, under oath, and
gives only a partial s ccou'it of it and cros-examines the witness on it, can not we,
under the ivIes of redirect t.amination, show what this statement was in connection
with the context so as u,% clear up what has been garbled. That is our position. We
now ask the court to rule on that, eating that that was our purpose, and we cite the
record on that and particularly with regard to the one that has been read and in this
Instance this witness was not read the entire part of the text of the original examination
nor was he read an entire sentence; it was only a clause or part of the answer. We ask
for a ruling of the court on that particular question, and, If the court desires, we will
cite our authorities.
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The judge-advocate:
I understand the question has been asked of the court; we have nothing to add to

the question of counsel.

(The reporter here read the request of counsel for a ruling of the
court.)

The presiding officer:
Will you please give us that part of the text to which you refer?

Counsel for the accused:
In regard to the distance of 45 yards; that is one that I recall specifically.

Assistant judge-advdcate:
May it please the court, when a witness is asked if he hasn't made certain previous

inconsistent statements it is not necessary toto into the details of the entire conversation
or to quote the entire affidavit in case that be the basis of this cross-examination; it is
merely necessary to quote points on which he has contradicted himself and ask him
whether he made them or not; later, in case he denies making them, we can introduce
them as evidence and prove that he made them, but it is not necessary to read question
after question, though he can be asked the circumstances under which they were
taken and give any explanation that he can to show why he made the mistake. To
introduce question aftr question and answer after answer in the form which the
defense just started in to introduce it is not good military procedure.

Counsel for the accused:
I regret to say that on hearing my remarks read that t hey were not as clear as I would

like to have tlem. We now state our purpose to be to clear up certain things goneinto by the prosecution on crow-examination, and we claim the eight to show exactly
what this witness did testify to at that particular time, showing the context of the dif.
ferent statements so as to clear up anything that the cross-examiner may have left, to
our mind, clouded or uncertain, and this refers particularly to the cases where only a
garbled citation of that evidence is taken advantage of.

Assistant judge-advocate:
Does the counsel intend the court to understand-

Counsel for the accused:
Or, if the word "garbled" is objected to, I have in my mind more specifically an

incomplete statement of the evidence, and we ask for a ruling on that point, and that
is our purpose here.

The accused, his counsel, the judge-advocates the witness, and the
reporter then withdrew, and the court was cosed, and, on being
opened, the presiding officer stated, in their presence, as follows:

I am instructed by the court to announce the decision that the reexamination is
expected to confine itself to clearing up what was rendered obscure or left uncertain
by cross-examination but will not exceed this limitation. Counsel may specify par-
ticular points which he wishes cleared up and reexamine the witness on those points

Counsel for the accused:
Do I understand the court to impose the rule now that before I ask the question I

must state to the court-because as it reads that is roy understanding of it--first what
I am going to clear up?

The presiding officer:
Counsel may specify particular points which he wihMe cleared up and reexamine

the witness oi those points only.
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Counsel for the accused:
Now, I want to sk the court, it I am correct In my a, option that the ruin of

the court excludes my reading the context of any matter that has been rendered In
the mind of the counsel, obscure from the croesekaminatlon?

The presiding officer:
I think the word "points" is used hereto cover exactly that question. That is my

undentanding.
The court then, at 5 o'clock p. m., March 8, adjourned until 10

o'clock a. m., March 9, 1907.
CpCiAS. E. HAY, Jr.,Catain, Acting Jud~ge-Adtvocate, Judg~e-Advocate.
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UzADVATz DzPARNTrNT o TsxAS,
San Antonio, Tex., March 9, 1907.

The court met pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proce of March 8 was dispensed with.
Upon request of a member of the court the accused, his counsels

the witness, the judge-advocates, and the reporter withdrew, and
the court was closed, and, on being opened, the president announced,
in their presence, as follows:

The court desires that all connected with the court will be present promptly at the
houe set for convening. I am instructed also by the court to announce further, in
order to clear up any psible doubt that might exist in the minds of counsel in repar
to the ruling yesterday, that counsel has the ight to clear up anything which hu been
cast in doubt by cross-examination; hence he-has the right to sik witness as to former
testimony before Purdy or other investigations, in so far as It tends to clear up crow-
examination as rendered uncertain.

MATIAS TAMAyO, witness for the defense, then continued his testi-
mony.

EXAMIAION DY THE COURT.

Q. Did you change your mind during the firing, as to its cause, or
notf-A. About whatf

Q. That is, with reference to where it came from; that is, what
did you think it-a disturbance, a fire, or riot, or what ?--A. After I
heard all the rest of the shooting I thought it was a disturbance in
town.

Q.When you were emptying the sink in rear of the administration
building, did you still thiik the firing was on account of a fire in
townf--A. No, sir; I thought there was some kind of a disturbance
going on.
Q. State why you blew your lantern out after the second shot if

you thought it was a fire alarm in town?--A. Well, sir, I usually
use to do it whenever I used to hear shooting. I always-it is better
to blow a lantern out..

Q. Did you see or hear any shots fired from the porches of the
barrackst-A. No, sir.

Q. The court explains that this means while you were in rear of
the barracks.-A. No sir.

Q. When you were behind that tree at the administration building,
how many bidlets, if any, did you hear passing above you--A. About
two or three more bullets.

Q. How long a time did you hear bullets in the air-until you
were at what place--A. W en I left the corner of B Compaiy's
barracks I heard a few shots coming into the post, and then heard
some more while I was behind the tree.

847



1 1
848 AFFRAY AT BROWNSVILLE, TEXAS. ([aLM,190T.

Q Did you hear any sound in the barracks as if someone was
striking blows with an ax when you were near there, just before the
shooti --A. No, sir.

Q. Have you tndeistood all the English words of all the questions
asked yout-:-A. Yeq, sir.

Q.Did you notice or hear any group of men inside the fort at any
plac while you were getting garbage, before you hearI the shooting?-
A. No, sir.

Counsel for accused here addressed the court as follows:
I would like to state to the court that we have a vitiess here for whom we telegraphed

two or three days ago, who was Corporal Wheeler. Be came into the courtroom shortly
after 10 o'clock and that was the first time I have seen him, and I never have unless
forced to do it, heretofore put a witness on the stand without at least looking him over
and seeing what he is going to say. If we could have fifteen or twenty minutes, per-
hrp we would be ready to go right along. I think fifteen or twenty minutes recess
might enable me to go right aloug; I know it would save time of the court in the pze-
eutation of the witness; however, if the court directs I will put him on and stumble
dirough the examination.

By the president of the court:
Has the counsel any other witnesses?

By counsel:
We have one witness whom we are ready to introduce.

By the president of the court:
The court will now take a recess to enable the couuziel to prepare his -itnss.

The court then took a recess until 11.15 o'clock a. m., at which hour
the members of the court, the accused, his counsels, the reporter,
and the judge-advocates resumed their seats.

SAMUEL WHEELER, a witness for the defense, was duly sworn and
testified as follows:

DIWMF EXAMINATION.

QUESTIONS BY TBE JUDOE-ADVOCATS.

Q. Please state your name, residence, and present occupation.-A.
S el Wheeler is my name; I live at No. 702 Choctaw avenue, El
Reno, Okla., and I work for the Traders' Compress Company, El
Reno, Okla.

Q. Do you know the accus-dI If so, state who he is.-A. Yes,
sir; Major Penrose, sir.

QUESTIONS BY THE ACCUSED.

Q. Have you been a soldiert--A. Yes, sir.
Q. What service have you had; in what regimentsl--A. I served

in tho Ninth Cavalry, my first enlistment; then in the Tenth Cavalry
five years, and back to the Ninth Cavalry and served three years, and
come to the Twenty-fifth Infantry and served nearly six years, lacking
a couple of days, I think.

QWere you a noncommisoned officer in your last enlistment of
the Twenty-fifth Infantryl-'A. Yes, sir.,,
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Q. Were you discharged as a noncommissioned officert-A. No air.
How were you dischargedf--A. As a private, sir; wito

honor.
Q. Without honor, as a privatet--A. Yes, sir.

Whereabouts I-A. At Fort Reno, Oklahoma Territory.
Why were you discharged as a private---A. I had some trou-

ble, committing an assault on a man--Cook Williams, of my com-
pany-a few days before I was discharged, and I was triid and
reduced to the ranks, to the grade of private.

Q. What is your total length of service from the time you first
Lined the Ninth Cavalry until you Y, ire discharged without honor at
Fort Renot--A. About eighteen years and eleven months and about
twenty-nine days.

SQ. Were you stationed at Fort Brown, in the city of Brownsville,
last year at any time?--A. Yes, sir.

Q. When were you there --A. We were there in August.
Q. You were there on the 13th and 14th of Augustl?-A. Yes, sir.
Q. What duty were you on the 13th of August?--A. I were on

guard sir.
Q. What relief did you have--A. First relief.
Q. And your relief was on post at what time of night, Corporal-

A.We went on at 10.30-10.30 to 12.30.
Q. You were, then, corporal of the guard in charge of the first relief

that nightt--A. Yes, sir.
Q. How many on each relief, Corporal--A. Four privates, one

corporal in each relief.
. Who was commander of the guard that night---A. Sergeant

Reid, of B Company.
O . Tell the court who was on each post that night on your relief.-

A. private Benjamin Johnson, Company D, was No. I first relief;
Joseph H. Howard, D Company, I think No 2 of my relief Private
Hairston, of B Company, was No. 3, and Alexander Ash, of D Com-
pany, No. 4, sir.

Q. Did you, as corporeI in charge of a relief that day, receive any
especial orders of an unusual naturet--A. Thet evening; yes, sir.

Q. What were they? First, who gave you these orderst-A. The
officer of the day.

Q. State to the court what they were.-A. My orders, I received
from the officer of the day between 7 and 8 o'clock, was to take my
relief and make a patrol out in town, up through the Tenderloin dis
trict, was the way the officer of the day gave it to me and order allsoldiers in, and on return those who did not come in I was to bring
them in. I notified everybody out, around the saloons and up to the
dance hall, and everybody had turned in when I came back' I didn't
have anyone to arrest. I came in and reported the results to the
officer of the day.

Q. Did you have any other instructions, as corporal in charge of a
relief, on thbis same night in this connection---A. When I posted my
relief at 10.30 the commander of the guard told me to instruct the
sentries to allow no one out, with pass or without.

Q. By that you understood that he meant any members of the ga.
risonf-A. Members of the garrison, to be out.

849M'a. 9, 1001



AFFRAY AT BROWNSVILLE, TEXAS.

Did you give such instructions to the several members of your
relief1--A. I did to No. 2 and No. 4. I didn't say anything to No.
3, because he was around on the water edge, and no one was going
out that way.

Q. Couldn't get outl--A. Couldn't get out that way, anyhow.
Q. But Nos. 2 and 4-Privates Howard and Ash-you gave that

order to1--A. Yes, sir.
Q. About what time was it you went out with the members of your

relief to make a patrolt--A. Idon't know just the time. I thought
probably it was about 7 o'clock. The officer of the day came and
had the guard formed and had my relief step right out and make
the patrol. I never looked at the time.

Q. Did you receive your instructions from the officer of the day
mn person 1-A. I did for the patrol.

O: Who did you report to the result of your patrol when you came
back--A. The officer of the day.

Q. And where was the officer of the day at that time?--A. Atthe gu~ardhoure.Q. Did you, when you came back, have any conversation with
the officer of the day in regard to this patrolt--A. Yes, sir.

Q. Did anytbig unusua occur, Corporal,while you were onwatch-
w e your relief was on post-that night?-A. Why, yes, sir.

Q.What was it?--A. This shooting taken place; that was unusual.
Q. The shooting took place and that was unusual?--A. Yes, sir.
Q. (Handing witness plat of the guardhouse, copy of which is

hereto appended and marked ). Which is the sergeant of the
guard's room-the commander of the guard 1--A. As I understand,
this is the front of the building here (indicating part marked "Fig-
ure 1"). This could be the sergeant of the guard's room (indicat-
ing part marked "Figure 2").

Q, What is the room opposite ?--A. That is where members of the
guaidat& -the privates (indicating part marked "Figure 3").

SQ.A this place in back-that is an open place, is itf--A. In
here; yesir. (Marked "4.")

Q.en what is this place herel--A. This is the prison room.
These are orison rooms back here.

Q. Thatl.a cells, isn't itl--A. Yes, sir; these are cells. The hall-
way down here and the cells to the right and left.

b. And the prison room is back heret--A. Yes, sir; large room
baic there (indicating part marked "Figure 5").

Q. This in front marked "No. 1"' is an open shed or porch -- A.
Yes, sir."

Q. Is that where the guard forms, usually t--A. They form right
here; in wet weather usually under the shed; usually right here in
front (indicating point in front of No. 2 and in front of porch).

Q. Who slept in this room marked No. 2; the commander of the
guardroom-1-A. Tha two corporals over there and the musician of
the guard and the commander of the guard.

Q So that in that same room with you were the noncommissioned
officers and musician of the guard and the corporal on watch -- A.
Yes, sir.

Q. Did the enlisted men actually sleep in No. 3, or where did they
sleep?--A. They slept here in this open place (indicating between
rooms 1 and 2).
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Q. Why did they sleep out there, Corporal --A. On account of the
heat. It was so warm down there, and the heat is so bad, and the mos-
quitoes. We never let them smoke in the guardhouse, so they would
move out here where they could smoke to keep the mosquitoes off.

a . At the time of this shooting who was in the room there with you
at tiat timeo-A. The noncom ssioned officers and the musician.

Q. They were all in there, were theyl-A. Yes, sir.
Q. Sergeant Reid there t-A. Yes, sir.
Q. What was he doing?-A. Lying on the bunk there.
Q. What was the first shot you heard, Corporal?--A. I heard two

shots-the first two shots.
Q.Do you know the general direction that they came from?--

A. They came from over in kind of this direction-that is, the guard
house is here-I will 'tun around--I was sitting like this looking at
the clock and the sound of these sbotti came right in here-a sharp
sound right off in that direction (indicating with left arm).

Q. That would be off toward the back of the hospital, then-gen-
eral direction of the back of the hospital--A. No, sir; that would
not be the back of the hospital.

Q. He is sitting in room No. 1, and sitting with his back toward the
doorl--A. Yes, sir; toward the parade ground.

(Witness explains that he was sitting in room marked "2," facing
toward the rear wall of the guardhouse-toward "A"-and the shots
ce.me from his left,, which would be east of north, a general northerly
direction-northeast, I should call it.) (This explanation made by
,-ounsel.)

By the judge-advocate:
If the witness understands the map I would like to have him explain it. That i not

the Idea I got from his testimony.

At this point counsel produced a plat of the guardhouse, Iarg"
enough that the court might see it, and held it against map on wa)l,
in position where guardhouse is.

By counsel:
This is, as we understand it, the guardhouse as put In the plat in the official Govern.

ment report.

Q. As we understood the witness, he said he was facing toward this
open space here; is that correct?--A. Yes, sir.

Q. With your back toward the door in which you come in?-
A. Yes, sir.

Q. And the shots came from off to your left I-A. Yes, sir.
By assistant judge-advocate:
Indicating a general northerly direction.

By counsel:
Northeast direction, as I said before, as I understand it.

Q. Do you know exactly where that come from or are you simply
giving a general direction as it struck you ?-A. Just a general direc-
tion as it struck me. It came from that direction.

Q. Did you hear any further shots after that?-A. Yes, sir; I heard
a number of shots immediately after those two shots.

Q. What was the general direction of those shots, as it appeared to
you?-A. Down--way down in this part of te-
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Q. Well, what?-A. I would not say whether it was west or south
or east exactly, but I know it was-

Q. Can you give us anything connected with the locality you
thought they came from, general direction? How would you describe
itf--A. The shots sounded as though they were down near the gate,
somewheres in that part of the town or the post; somewheres down
as far as that anyhow.

Q. Is that the general direction of the ferry?-A. Yes, sir.
Q. About how long did this shooting keep up, as you recall it,

Coiporal ?-A. It seems to me it kept up as much as fifteen or twenty
minutes.

Q. What did you do, Corporal, when you heard this shooting ?-A. I
started in to alarm the guard, but they seeed-that the com-
mander of the guard he got up about the same time I did and hollered
" Outside, guard," and he went out and formed the guard and I hustled
the men outside.

Q. You didn't go out and take part in the formation yourself fur-
ther than to iustle the men out?-:A. That was all, sir; I was inside.
Q And the guard was formed there by the commander of the guard

At that timel--A. Yes, sir.
Q. Did he make any disposition of the guard about that time or

shortly after? If so, what was itt-A. Well, he posted the men-dis-
tributed them around the guardhouse, different points around in
front and on the inside in the sally port.. At least lie gave me two
men to protect the guardhouse and ourselves as well.

Q. Ad you put those men on either side of the guardhouse, did
you ?-A. One on each side; yes, sir.

th Did anybody come to the guardhouse at this timo-any member
of the command?-A. Any members of the command?

Q. Yes.-A. Yes, sir; the sergeant-major came to the guardhouse
right along through this firing-the latter part of it.

Q. Anybody else come there during this time?-A. Yes, sir; a
-couple of women and a child came there.

Q. Anybody else?-A. Yes, sir; the quartermaster clerk. He come
there.
Q.. Do you know what his name is?-A. I don't remember his name;

no, sir.
Q. Who received this quartermaster clerk?--A. I did, sir.
Q. Did.you have any conversation with him?-A. I did. A short

conversation in a hurry there-a few brief words with him.
Q. Did you give hin any instructionst--A. Why, yes, sir; I told

hini, I says, "There is something very peculiar going on around here
and you are liable to get shot straggling in hero this way, you had
better go back to your quarters and stay." Then the commander of
the guard heard me in conversation and he broke around to see what
was the matter. I said, 'Here's the quartermaster clerk here; I
don't know what he wants," and I turned him over to Sergeant Reid,
and what he did with him-I think he sent him back to his quarters-
I went back to the guardhouse.

Q. Was there any alarm given by any member of the guard of your
relief during this time or any part of it-any call or alarm --A. Oh,
yes, sir; duifin the firing No. 2 he called for the corporal of the guard
and relief at 1o. 2.

Q. Did you respond to that call or not?--A. I did not; but the
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commander of the guard sent Corporal Burdett, the next noncom-
missioned officer, up there and two privates-started them there.

Q. They went up to No. 2?--A. Yes, sir; he started them. I
don't know whether they went there or not, but that's where he
started them.

Q. Did these men come back right away?--A. No, sir. No, sir;
they didn't come back.

R. Did you leave the vicinity of the guardhouse yourself at all
during this shooting--A. No, sir; I never left the vicinity of the
guardhouse till next morning. I went to fire the reveille gn.

Q. Did the sergeant of the guard leave the guardhouse during that
firing---A. Not during the firng, but immediately after the firing he
went to look after this patrol he had sent to No. 2. They had been
gone, and he sent one man along with him, so he could bring back the
communication to the guardhouse, and we failed to get that, and the
commander of the guard taken command and goes lumself.

Q. How long didi your relief remain on post, Sergeant, that night?
Did you come off at the usual time, 12.30?-A. No, sir; it was about
half past 3 or 4 o'clock in the morning before we could get off.

Q. Why were you not relieved before thatI--A. The relief-we
didn't have the men to spare, and had I brought in my relief they
would have had to went on post around the guardhouse there anyhow,
and we just considered we would keep what we had there and let the
other men stay on post. They w-ere all right; if they hadn't of been
they would have given the alarm-call for the guard; they would
have had to perform this duty anyhow, and thi corporal of the second
relief and two of his privates, they were out in the garrison some place
on duty. We didn't have the men to spare; the guard was small; we
didn't know what was going on or going to happen and we would just
keep what we had there.

Q. Was your guard inspected the following morning in the usual
way byanyone,-A. By the officer of the day; yes, sir.

Q. What time was that?-A. Reveille; I don't know just the
hour, but it was in the morning.

Q. Was it the usual inspection that the officer of the day makes?-
A.He made a very careful inspection.

Q. What do you mean by that?-A. By handling each individual
piece-examining it. They usually open ranks, open and close
chambers, pass down one rank, in through and up the other, close
chambers, close ranks; but lie didn't; he taken ample time and
inspected each piece, man and ammunition.

Q.What time did you come off guard that next morning, Cor-
poral?-A. It was awful late, sir; I don't know just the time we
came off guard. There was a terrible uproar around there and when
we were relieved from guard we were marched straight up to head-
quarters, to the commanding officer up there. I never noticed the
time we did come off, but we didn't come off the time we should have,
anyhow; it was late, and then the commanding officer-

Q.Were you held at the commanding officer's office, or what were
you up there for- do you know?-A. For investigation and inspeo-
tion; we was held there quite a while.

Q. Did the commanding officer himself interview you or investi-
gate you; or who did ?-A. Me, the commanding officer; f think there
was two officers there, but I went before the commanding officer
myself.
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Q. You know nothing about what happened to the other men at
that time; you were taken in individually, each man by himselfl-
A. Yes, sir.

Q. Was there any other member of the guard before the command-
ing officer at the same time you were ?-A. I think there was two of
us; but I can't remember the other man.
* Q. But the commanding officer himself interviewed you?--A. Yes,

sir.
Q. Have you been investigated by other people about this?-

A. Yes sir.
Q. Who has investigated you?-A. Why-do you want to know

everybody I have been before?
Q. Yes; you can tell who you have been before.-A. I don't believe

I can tell now. Major-some major come to El Reno, then General
Garlington.

GQ. (eneral Garlington came there?-A. Yes, sir.
Q. WasColonel Loveringther?-A. Oh, yes,sir: Colonel Lovering.
Q. When you said major, you had him in iind?-A. Yes, sir;

that's what I was trying to get at.
Q. When you went before Colonel Lovering, were you given an

opportunity to tell everything you know, or did you have any instruc-
tions about it?-A. I didn't consider I were given an opportunity to
tell everything I knew, because he asked me to tell him what I knew.
I thought about it, and began to tell him and then he said, "Never
mind about some of these details," and then he begun asking -me
different questions, and said, "You just answer accordingly."

Q. Did General Garlington give you an opportunity to tell all you
knew about it, or (lid you receive any instructions from him?--A.
He didn't give me any opportunity, I wouldn't think. lie cane
there and eve me the understanding that there was some shooting
had been Kid at Brownsville and I knew something or other abou
it and I hfi'l to tell him about it. I wanted to tell him I didn't
know anything about it and I wanted to tell him what I thought
about it, and he said, "That is not the question; the matter has been
carefully investigated by people in Alashitigton- "

(Witness was hero interrupted by the court and asked to speak
louder, so that all could hear.)

The WITNESS. I would like to speak louder, I understand what
you mean, and I would like to speak loud enough for everybody, but

never was a very loud talker and I am weak. I am kind of deli-
cate; my lungs are weak. I throwed away my life for this military
affair, laying around on the ground, -and I am not very good.

Q. Go on and tell what General Garlington told you.:--A. "You
just answer these questions yes or no, and never mind about what
anybody else did," and that's all. My questions were answered no,
because the things he asked me I didn't know nothing about them.
t. Have you answered every question that has been asked you

to the best olf your ability?-A. Yes, sir.
Q. Were you. ever interviewed by Major Blocksom at Browns-

ville--A. No, sir.
Q. Did you see him there ?-A. Yes, sir.
QYou are certain he never interviewed you?-A. Why, yes, sir.

Q Corporal, during any part of this shooting you spoke of did you
hear any bullets passing over the post?-A. Yes, sir.
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Q. Hew many--A. Quite a number; I didn't count them. At
that time I instructed my No. 1 to quit walking post and lay down
over in a dark spot by the guardhouse, and also the rest of the men
standing around there.

Q.Y ou had a light in the guardhouse, did you--A. Yes, sir.
Q. Was this light burning brightlyi--A. It were up to after this

shooting began" and then I kind of turned it down a little bit.
Q. And it was at that time that you posted No. I out from the

reflection of the light, was it--A. Along in through there; es, sir.
Q. Corporal, tel. the court where No. 2's post was.-A. No. 2's

post was-
(Associate counsel took witness to map and explained locations to

him of buildings, etc.)
A. This here is No. 2 post. All around through the day he walked

from the corner of this building on this side, between the wall. We
went from the guardhouse, right here, and posted him in here, and he
walked up and- down the walk. At night, after retreat, the post
extends all around these barracks and between them if it is necessary.

Q.How does he walk, with the buildings on his right or left?--
A..Keeping the buildings to his left; and through the day he walked
with the buildings to his right and left; walked up and down.

Q. Up and down on the road between- A. Between the wall
and the quarters. As soon as the gun fires he begins walking around
and around those buildings.

Q.At nj*htA At night; yes, sir.
Q. And -No. 3 is around the officers' quarters?-A. Yes, sir;

between the officers' quarters and that back quarter there through
the day and at night around them and anywhere his service is neces-
sary inthere.

_Q. What did those first two shots you heard sound like, Corporal?
What did you take them to be?-A. 1 thought probably pistol shots-
seemingly'like somebody shooting a pistol.Q. Andl what did these other shots sent to be that you said went
on for a good while?-A. These came in pretty rapidly; seemed to
me like they might have been shotguns and revolvers-a number of
mixed shot. itey weren't any one arm; they were different arm,
because some was very loud and sonic not so loud, and sounded more
like a black powder.

Q. I want to clear up a little more about these patrols. Do you
know how many patrols were sent out that night ?-A. Three; yes,
sir; each corporal took out a patrol, Qne after the other.

4. About when did those patrols ce:se; when was the last one that
came in, about?-A. About 10 o'clock, I think.

Q. Are you sure about that?-A. Not sure; no, sir; because I
didn't have it out.

Counsel here addressed the court as follows:
We would like to have the court take a recess; we are not prepared to go through

vith this, and my examination is going to he rag.ed. It is not fair to me and it is not
fair to the court to take a iian fifteen minutes ifter you first see him, and I would
like to ask the court to take a recess.

The court then, at 12.15 o'clock p. m., adjourned to meet at 10
o'clock a. m., Monday morning, March 11, 1907.

CIHAS. E. HAY, Jr.,
Captain, Acting Judge-Advocate, Judge-Advocate.
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IIEADQUARTERS DEPARTMENT OF TE;CAS,
San Antonio, Tee., March 1, 1007.

The court met, pursuant to adjournment, at 10 o'clock a. in.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter wvere also present.
The reading of the proceedings of March 9 was dispensed with.
SAM1UEL WhEELER, witness for the defense, was reminded that he

was still under oath.

DIRE(, 1 EXAMINATION CONFiNu' ,.

Q. As I understood you Saturday, in your evidence you stated that
when these first two shots were fired you were sitting in the guard.
house with your back toward the parade ground. Is that correct ?--A.
Yes, sir.

Q. And where did these shots come from, what direction?-A.
They seemed to come right from the left, to my left as I sat in the
guardhouse.

Q. Left and front you pointed, is that correct?-A. Yes, sir.
Q. Corporal, did you observe any feeling of resentment on the part

of the Twenty-fifth Infantry against the people of Brownsville preo
vious to August 13-A. o, sir; I never noticed any particular
feeling of the men between the people there in Brownsville.

.Q Did you personally know of any feeling of resentment or ill-
will on the part of the people of Brownsville toward the soldiers
previous to August 13 ?-A. No, sir; I weren't out amongst them
myself to pay any attention to their actions at all.

Q. Did you hear of what is known as the Evans incident?-A.
Yes, sir.

Q. When and how did that first come to your attention, your no-
tice?-A. _We first noticed it some time in the day. I don't remem-
ber just what time, but after I had mounted guard some one had a
Brownsville pa por there, and they saw this in there. It was passed
around and read by first one and then the other of the guard.

Q. It was the paper of that day, was it, the 13th ?-A. It must have
been. I never noticed the date, but we were reading papers constantly
there, and we never read anything like this before. It must have
been thepaper of that day.

Q. Did you have any conversation with the officer of the day about
that incident?-A. Why, yes, sii'.

Q. When was it?-A. That was some time in the evening, after
I had made this patrol. I stepped aside and had kind of a private
conversation with him; wanted to find out, gain some information
why this action were being taken to get the men in so soon when
everything was peaceful and quiet.

Q. Did you know where this Mrs. Evans lived ?-A. Yes, sir.
Q. In what district of the city was it that she lived?-A. I could

not say just what district, but she lived just outside the limits of the
garrison, just across the road. I know very well where the place is.

Q. Did the officer of the day give you any instructions about this
when you spoke to him about the incident itself ?-A. Yes, sir.

856 Oto,.ll, lOOT



AFFHIAY AT BROWNSVILLE9 TEXAS.

Q. What did he tell you to do?-A. lie told me to try to find out
who these other parties were that lived in the house with Mrs. Evans.

Q. Did you find out ?-A. I did sir.
Q. Did you give him the list oi those people?-A. Yes, sir.
Q. When these women came to the guard house that night during

the firing, or about that time, what did they say ?-A. I went out and
received them and brought them into the guardhouse to find out
why they catae there. They said they came there for protection.
Mrs. Jones said she was a soldier's wife and thought she had a right
to come there, and that were the place for her to come for protection.
I asked them in the noncommissioned officers' room and received
them there, and she went on to a great extent crying and carrying on,
and then I had her moved from there over to the hospital.

Q. Why did you send her to the hospitul?-A. She said there was
a member of her company in the hospital; if she could get where he
was, sie knew he would take care of her, because he was a particular
friend of her husband's and her husband was away on the com-
petition.

Q. Who was this man 1-A. Bailey, she called him.
Q. What was he doing in the hospital ?-A. He was sick in the

hospital, a patient there.
Q. Did you see them again that night.?-A. Yes, sir.
Q. How did that come abotit?-A. They were only at the guard-

house a short time before the hospital rang up the guardhouse to
come over there and get some women and take them away from there.

Q. You mean they were only at the hospital a short time?-A.
Yes, sir; and then the guard was rung up to come to get these women.

Q. And they were sent for or not ?-A. We started a man for
them and 'net them en route to the guardhouse. and this private
brought them to the guardhouse, and then I sent them over to where
there were some other women, for these women to take care of them
and keep them there.

Q. That is over in what is known as the noncommissioned officers'
row?-A. Yes, sir.

Q. You spoke of an alarm having been given by No. 2, and No. 2
was around the barracks that night -A. Yes, sir.

Q. Was there any other sentinel gave an alarm while you were on
post?-A. No, sir; not to my knowledge; we did not answer an alarm
from any other sentry.

CROsS-EXA3 EXATION.

QUESTION flY TlE ASSISTANT JUDME-ADVOCATE.

Q. When were you appointed corporal in Company D, Twenty.
fifth Infantry-approximately?-A. It was in October some time, I
don't remember the date, 1902.

Q. Did you ever serve in Texas before tlie time you went to
Brownsville?-A. No, sir.

Q. Your last station before that was Fort Niobrara, Nebr., was it
not?-A. Yes, sir.

Q. How were the colored troops treated up there at Fort Niobraral
By counsel for accused:
We object to that.

U I --
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By assistant judge-advocate:
May It please the court, one of the essential points In the charges Is that there

was a feeling of resentment on the part of the men against the townspeople, and
vice versa. It has been hard to show Just what the feeling on the purt of the
men was front testimony to (of I civilians or itf officers of the command; the only
way we can show that feeling Is to get the men themselves as they come on the
stand and to examine them on that point; and the contrast twaepn conditions at
Fort Niobrara, Nebr., and Fort Brown, Tex., with regard to the manner In
which the colored troops were treated Is, It seems to me, decidedly pertinent
and relevant, Inasmuch as this contrast was so marked that It would natu-
rally give ;ise to a feeling of resentment, and. may It please the court, iV we
can't cross-examlae wltnes&es on this point, I don't see how the prosecution can
bring It out. The defense has already asked what this feeling was; the witness
has stated he didn't know of any. but, may It please th court, I think we can
show by contrasting conditions that there must have xen, as a logical result
of the conditions, that such a feeling must have existed.

By counsel for accused:
MNay It plea. the court, there are two or three valid objectloim to tis. In

the first place. It wasn't gone Into in the direct examination and Is, therefore,
not proper subject for cross-examination. In the second place. ansimning that
it Is true and that his phase of It. firit he attempts to claim is true--that there
was a contrast between the feeling at the other plac--tile court is not authorized
to draw an Itrtlnee of what the feeling was at Brownsville froin what the
feeling was at Niobrara; they are not connected in any Viay. And, finally, and
more Important still, there Is no charge about Niobrara at all, and therefore
It Is absolutely incompetent, Irrelevant, and immaterial, and we object.

The accused, his counsels, the witnesq, the reporter, and the judge.
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instf'inted by the court to announce the dTIslon that the objection Is not
sustained, and the question will be answered.

By counsel for accused :
We would like an exception noted on the record to that.

(Question was then repeated to witness,)
. In general very nicely, it seems to me.

Q. Was there any objection in the town of Valentine to colored
troops drinking at the same bars with white men ?-A. None to my
knowledge, sir.

Q. You used to go into any of the saloons there and buy your
drinks at the same bars, did you not?-A. W e did, sir.

Q. What were the conditions nt Brownsville in that respect?--A.
I don't know, sir. I was only there a short time and did not have
time to run around and never got out with the people.

Q. Did you never go into a saloon in Brownsville?-A. There
was one Mexican I used to get to bring me a bottle of beer once in
a while. I never went into any of the saloons that were originally
there before I came. I think of a Sunday there was a saloon opened
by a colored man named Elison, and I walked up there.

Q. That was on Sunday, the 12th of August?-A. Yes, sir.
Q. So that was the da' before the shooting took place?-A. Yes,

sir.
Q. Prior to that time you had never been to any saloons?-A.

No, sir.
Q. Was Private Howard a member of your patrol when you made

the patrol downtown on the evening of August 131--A. Yes, sir.
Q. Was lie with you all the time?-A. Yes, sir.



AFFRAY AT BROWNSVILLE, TEXAS.

Q. All the time? Was he sent down to the ferry any time during
the day -A. Not to my knowledge; no, sir; lie were not.

Q. So he never reported to you tie fact that lie had been insulted
by townspeople on his way to or from the ferry that day ?-A.
No sir.
Q. You are positive about that?-A. Yes, sir. T would like to

have a word, sir' I don't think he could have gone to the ferry
without my knowledge, because they never take a man out of a non-
commissioned officer's relief unless they have him to do it himself,
if he is present.

Q. Did the officer of the day tell you to take your relief and make
this patrol through town f-A. He told me to take these two men
of my relief and make a patrol through a certain part of the town.

Q. Were these two men with you all the time?-A. Yes, sir.
Q. Did you ever hear anything about a man named Adair having

a gold pencil taken away from him at the ferry by customs officials-
A. No sir.

Q. Iid you ever hear anything about a man named Newton being
knocked down on the sideIwalk by a customs official named Tate-
A. I heard about him being knocked down by some gentleman of
Brownsville, in the street. Yes, sir ; I heard of it.

Q. That was pretty generally discussed among the men wasn't
it--that incident of his being knocked down?-A. I don't think
so, sir, because I didn't hear anything about it until, I think, my
captain asked me if I had heard anything about it; I told him I had
not, because I hadn't.

Q. Did you ever hear anything about a couple of men named
Harden and McGuire having trouble with a white man with reference
to passing each other on the sidewalk?

By counsel for accused:
We would like to object to that. There Is nothing in the evidence, nothing

In the direct examination on It.
Q. You heard first about the Evans incident when you read this

paper, did you, in the gunrdhouse?-A. Yes, sir.
Q. And you say you passed the paper around and everybody in

tile guardhouse read it?-A. I didn t ay I passed it around.
Q. But it was passed around?-A. Y s, sir.
Q. And each man read that article?-A. I don't say each man; I

wasn't watching to see who read it. I Suppose so; it was read by me.
Q. And then you passed it to somebody else?-A. No, sir; I don't

remember. We were sitting on a long bench in front of the guard.
house, and I don't know whether I passed it or laid it down on the
bench.

Q. What comments were made?--A. I don't know of any particu-
lar comments made; I know I thought about it.

Q. Didn't you express yourself as to whether a soldier did it or
not?-A. I (lid to tle officer of the day, but I didn't at that time.

Q. You didnt say anything to any6 of the men?-A. No, sir.
Q. And this article stated, I believe, that Mrs. Evans claimed that

she recognized her assailant as a colored man dressed in uniform;
is that not so?-A. I think that is the first: yes, sir.

Q. And when you men read that there was no discussion as to thl
possibility or probability of its having been a colored soldier?-
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A. There was none through me; there might have been amongst
the rest of them.

Q. Didn't you hear any ?-A. I didn't hear any.
Q. You stated in your direct examination that. you had -some

conversation with the officer of the dIay in regard to this patrol; is
that right?-A. No. sir; not in regards to the patrol.

Q. Didn't you have any conversation will the officer of the day
with reference to the reasons for sending out this patrol, or for
keepingtl lt nien in garrison ?-'. -That was afterwards.

Q.Whiat was this? Explain tie circumstances. What did you
say and what did he say ?-A. After I had performed my duty and
reported the re.-ults to the officer of the (lay-l-e was standing to one
side and T stepped over and asked permission to speak to him about
this matter-lhe says, "All right, Corporal." I wanted to find out
what we ' the trouble, that they were taking such peculiar steps here
and everything being so peaceful and quiet aniongt the men--every-
body seemed to he colxr-aiid he said: "That's true. because I have
been out in town myself and I see everything is peaceful. and I think
you made 1a good. clean sweep because I found no one behind you."
I said " What's the trouble? 1' lie said, " I don't, know. the people
seent to be trying to get us some trouble here; this Mrs'. Evans hs
claimed that some man has committed an assault on her. and for
such reason they seem to Pr giving us sone trouble over the matter."

Q. Did he say anything further?-A. Ile might of. I said to him:
"I don't think any of our nen have did anything of this sort-, and the
matter you officer.s should take it up and investigate it," I said; " there
are other people live at this house and you should go and inquire
through them if anything of this sort hin)peiied around there." He
said, " 3Who live there? " I said, " I don't know their name, but two
more families live there." Ile said, " You try and find out Who they
are." I said, " Very well, sir." So I went to a servant girl who lives
there-

Q. Just here I want to ask you, did you find out the names of these
people? Did you go up there by yoirelf later on after this conver-
sation, or did y-ou go with other'men ?-A. Now, sir, I want to try to
tell you about this..

Q. Did you go up there by yourself ?-A. UIp where?
Q. To tie house.-A. I never went to the house. I have never been

to the house.
Q. So you found out from somebody else ?-A. I found it out from

the servant employed at this house.
Q. What's her 'ne-A. Miss Viola Taylor.
Q. Was :he a Mexican?-A. No, sir; her 'father was a colored man

and her mother-
Q. She was a colored girl. was she?-A. Ye. sir.
Q. So, did you make an affidavit on the 24th day of November,

1906, at Fort'Reno, before a notary public named' E. J. Barbon?
Did you make an affidavit, on that (Iite before that notary public?-
A. I don't remember the date, but I made an affidavit there before a
gentleman named Stewart.

Q. Gilchrist Stewart; was that his name?-A. I guess so; I don't
know, sir.

Q. Did you tell him. or did you in this affidavit statr. with refer-
ence to your conversation with'the officer of the day as to the reason
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for keeping the men in garrison after 8 o'clock, that the officer of the
day replied: 1oP eol e are trying, it scems, to give us some trouble.
A lady has reported that she was insulted; that she was troubled by
some of the soldiers- but we do not believe anything of the kind. I
will see the commanding officer and have this mater thoroughly inves-
tigated to-morrow." s that correct.?--A. That is after 1 had give
hi'm the names of these people; you left that out; but the statement is
about correct otherwise.

By president of the court:
I un(lerstood witness to say that this is the se(ond conversation be had with

the officer of the day. Is that correct-that you had two conversations with the
officer of the day, one before you went and one after you returned?

By assistant judge-aidvocate:
May It please the court, I think that the witness had only one conversation with

the officer of the day with tefereice to this matter, ad that was after he came
back with his patrol, and I merely am asking now about that same occasion.

By the president:
The answer did not seem clear to tue. I wanted It cleared up.

A. In there, where lie has it, all, is when the officer of the day did
not say anything about investigating this matter in the morning, until
I had sawhim the second time and gave him the names of these peo-
ple. He folds it and put it in his pocket, and says, "I will see the
commanding officer and investigate this matter in the morning.)

Q. This statement I read to you is a true extract of your affidavit,
is it not? I will show you your affidavit. (Shows witness affidavit
referred to.)-A. Yes, sir.

Q. Now how many men did you see downtown and send back to
the barracks?-A. I couldn't say ust how many; I might guess at it.

Q. Your best recollection.-A. I never went into the 1ou.ses. Th1ra
was some in a restaurant that was run by my wife; some in another •

restaurant run by Miss Taylor; some at a saloon uptown run by a
colored man; there was a few at a place where they were going to have
a dance. I went to the door of these places and give my orders, and
then moved further on up through the district, and as I come back
the houses were all vacated of soldiers, some in and some going in.

Q. About how many altogether do you think there were, to the
bet of your recollection; were there 5 altogether or 20?-A. About
80 altogether.

Q. That you told about this order?-A. I didn't tell them; I
simply went to the door and published tle order; I didn't tell them
personally, and I give the people running the places to understand
about the matter and kept on up the street, and when I came back I
looked into these buildings and there were no soldiers in there.

Q. What were these orders you published?-A. The officer of the
day instructed me to make this patrol up through the tenderloin
district and inform all soldiers they must not be out in town later
than 8 o'clock, with or without passes-must come in. 1 says, "I
am going up the street, and all those who are not in or have not gone
in I wil arrest yott and carry you in." He said, "Don't confine any
men, but bring them to me."

Q. Do you remember the names of any of those men at all; were
any in your company ?-A. There might'have been. I was not look-
ing around taking any especial-----.
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Q. Don't you remember a one --A. No, sir.
Q. Not a man ?-A. No, sir; I was hurriedly performing this duty.
Q. Did you have any conversation with any of these men with

reference to the cause of this order?-A. For a minute. I would like
to make another explanation here. I said I didn't remember any men,
but that is wrong. There is one man I personally had a conversation
with, because he was with a lady-a fellow by the name of Brown,
Elmer Brown-and he was in this house, only himself and this lady.
I remember him personally; he was in this house. I was a little too
hasty saying I don't remember anybody, but I would like to correct
that.

Q. Very good. What did you tell him ?-A. Just to inform him
he must come in.

Q. What did he say?-A. "All right, Corporal." So I left.
There was a sort of shuttered door there, and I just hollered through
the bars of this door; didn't go in.

Q. You told Elmer Brown he must be in by 8 o'clock-A. There
was no one else to tell; he was the only one there.

Q. What duty was Elmer Brown on?-.A. He seemed to be at
leisure then; no duty at all.

Q. I mean in the company. Was he on extra or special duty ?-A.
He was at service at the commanding officer's quarters; I don't know
how he was carried, on extra or special duty.

Q. Where did he sleep?-A. n B Company. You understand I
don't say he slept in B Company; he belonged to B Company. I don't
know where he slept.

Q. And you don t know whether he was on special duty or not?-
A. No, sir; I don't know how he was carried.

Q. He is the only man you remember talking to?-A. Personally,
yes sir; he was the only man there.

So you didn't have any opportunity of seeing how the men, as
a whole, received this ordei ; whether with resentment or not? You
didn't have that opportunity of telling how the men received this
order, whether they expressed resentment or feeling in the matter?-
A. You mean to say I didn't have an opportunity to see?

Q. I say: You didn't have an opportunity to see that, if you
merely gave this order and went on. You don't know what conversa-tion they had afterwards?-A. I didn't wait to see; no, sir; my
duty required me to make this round and report back. I didn't stop
to see what they were talking about.

Q. Have you told the court everything that happened that night,
to the best of your knowledge and bllief?-A. T1 hat I know ah'let?

Q. Yes.-A. I don't know, sir. All I have been asked I hay -ld
them, to the best of my knowledge, everything they have askea me
about.

Q. At the time you heard those first two shot, you stated you were
in the guardhouse, seated, and looking at the clock; is that correct ?-
A. Yes, sir.

Q. Did you expect anything unusual to happen at a certain time
that night ?-A. No, sir.

Q. Why were you looking at the clock?-A. Bemause I came off at
12.30 and the time was growing very near, lacking a couple of
minutes of time. to wake up the corporal to relieve me.

Q. What time was it when these shots were fired ?-A. It was about
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12.18 the last time I looked at the clock. I was going to wake the
corporal up in about ten minutes, when I looked at the clock; I
was reading also and looking at the clock, and the last time I looked
it was eighteen minutes past 12.

Q. How long after was it you heard these two shotsV-A. It
weren't very long; I did not look at the clock at that time.

Q. Did you again look at the clock at the time the shooting was
over -A. No, sir.

Q. But you stated, to the best of your belief, the shooting lasted
about fifteen or twenty minutes is that correct?-A. Yes, sir.

Q. What interval was there between these first two shots and the
general fusillade that opened up after that ?-A. It appeared to me
ike about four or five seconds.

Q. So it followed almost immediatelyV That is, the fusillade fol-
lowed almost immediately after these first two shots?-A. Yes sir.

Q. And it wasn't more than just a very few seconds--A. Yes, sir.
Q. These first two shots y ou heard from inside room No. 2t as I

understand you, the noncommissioned officers' room V-A. Yes, sir.
Q. Then by the time you got outside the guardhouse and heard these

other shots they then appeared to be coming from, as you stated, near
that gate or in that vicinity; is that correct?-A. It seems as if the
heavy firing was right along in that vicinity, sir. •

Q. But the two shots you heard while you were still inside the
guardhouse seemed to be from points further east, is that right V-A.
Yes, sir. I won't say east, but points down this way further; I don't
know exactly east from west.

Q. The river was west from you. So these shots came from a
point further east from the gate, ihen?-A. Yes, sir.

Q. Can you, when you are inside a room, definitely locate the posi-
tion from which shots have been fired that you have only heard
through the open doorway? Can you be absolutely positive as to
just where those first two shots were fired V

By associate counsel:
May it please the court, that is not a fair question. I think enough has been

said upon the character of this examination to call the attention of the prosecu-
tion to the fact that we Insist upon any assumption that Is being made In a
question to be a fair assumption from the evidence already given by the wit-
ness. The witness has already testified that he has not definitely located any
shots, but simply the general direction fvom which those shots came. lie has
been asked several tlmesq and each time has said from a northeasterly direc-
tion from the room in which he was sitting in the guardhouse. I make that an
objection; any ussumption that Is made in n question we wish to be a fair
assumption from the evidence already given.

Q. Can yon be absolutely positive as to the general direction from
which these shots came, inasmuch as you were sitting in a room at the
time and the sound might have been deflected, or rather you get a
wrong impression as to the location of the people firing these shots?
Can you be positive those shots came from a- northeasterly direc-
tion ?-A. I oW1, say northeasterly direction; I am sure they came
from a direction in this direction from where I was sitting. I was
sitting with my back to the parade ground and I got a good hearing
in this ear of those shots coming from this Airection.

Q. [hey came from your left?--A. Yes, sir.
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Q. But you are not able to state with any degree of precision where
those shots weref-A. No, sir; I didn't see thiem; I only heard the
sound.

Q. But after you came out of the guardhouse and heard this fusil-
lade you could then get an uninterrupted hearing of those shots;
there wa- nothing in your immediate vicinity that might deflect the
sound one way or the other; you were out in front of the guardhouse.
Is that not so?-A. No, sir; that is not so; I was not out in front of
the guardhouse.

Q. You went to the front door?-A. I got the guard out; there
was quite a confusion around the guardhouse getting these men up,
and these two shotq had been fired a long time before that.

Q. A long time before?-A. The shooting was going on. I say
a long time-fifteen or twenty seconds; probably a minute would be a
long time. When I first heard these two shots it was practically
quiet' nobody stirring around; everybody lying down except myself,
and I was sitting down.

Q. Was Sergeant Reid asleep ?-A. I don't think lie was asleep;
but he was lying on a cot to my back.

Q. How long had he been there?-A. Ever since he had been out
and heard the reports from check roll call.

Q. At 11 o'clock?-A. Yes, sir.
Q. And he had h'wen lying there ever since?-A. lie didn't come

in and lay down immediately; I and him talked awhile; but he laid
down about half past 11.

Q. But you think he was not asleep?-A. He might have been;
but as soon as the shooting began I meant to turn around and say,
"Outside, guard," and he was up on his feet and said, "What's the
matter, Corporal? Get the guard out." And I said," I don't know."
And he got out, not quite so fast as I did.

Q. So right after these first two shots Sergeant Reid jumped up
and said "Outside, guard," and then you helped arouse the guard-;
did you help arouse the men that weren't awake?-A. I don't under.
stand; right after the two shots. I mean this was during the shoot-
ing, this fu-3llade you speak of, that this occurred, ad that came right
after the two shots.

Q. But when you heard the first two shots, didn't you jump up
then ?-A. No, sir; two shots never excited me. They weren t at
the guardhouse. Had it been No. 1 or some one else there I would
of' but it sounded at a distance, not around there.

Q. So it wasn't until the fusillade began that you jumped up-
A. We had no need before that; there was nothing to cause us to be
upset.

Q. And it is not an unusual thing for shots to be fired off there in
the evening, is it, at Brownsville?- A. I don't know, sir; not whilst
I were around there. I was only there a short time.

Q. So, who formed the guard in front of the guardhouse, Sergeant
Reid or yourself?.-A. Sergeant Reid, sir.

Q. Then did he order the bugler to sound call to armsI--A. I don't
know, sir.

Q. Was call to arms sounded at that time?-A. Yes, sir.
Q. Just as soon as the guard turned out?-A. Not just as soon as

the guard turned out.
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Q. But as soon as the bugler got out there?-A. I don't say as soon
as he got out; but he ran out there, and he said there were some shotscoming up, and he ran back, and I shoved him back out doors and
said, FGet out and fall in with that guard." That was all done in a
short interval of time; didn't take up much time about this business
at all.

Q. When this fusillade began and the guard rushed out in front
and heard some of these bullets coming, the musician ran back inside
and: then you turned him back outside, and right after that he sounded
call to armi?-A. Yes, sir.

Q. This was only a few seconds after the main shooting began?-
A. Ye-, sir; a few seconds.

Q. How much? Possibly fifteen secondst-A. I could not say.
I would not attempt to, and I don't think you would either if you
were there and as confused as I was. It might have been a minute;
I won't say.

Q. But it came along right after you had gotten out the guard-
A. Along; yes, sir.

Q. When was it you heard Private Howard on post No. 2 call the
corporal of the guard-A. I don't know, as I didn't hear him at all
myself. The commander of the guard and those outside heard it.

Q. Did you hear him shoot-A. I couldn't say I heard him shoot;
I couldn't'tell his shots. I don't know whether lie shot or not.

Q. So you didn't hear him call for the corporal of the guard?-
A. The commander of the guard told me, and he first started to send
me, but lie said, "You are on watch, Corporal, and I will send
Corporal Burdett--I might have to go myself later."

Q. He sent Corpora. Burdett and how many men --A. Two pri.
vates.

Q. Do you remember their names--A. No, sir.
Q. They were privates of his, Corporal Burdett's, relief --A. I

think so. I won't say, because I don't know who they were.
Q. You don't know their names?-A. No, sir.
Q. You stated you stationed a couple of men; one on either side

of the guard house, I believe ?-A. Yes, sir.
Q. Where were the other men, aside from the four men of your

relief on post and Corporal Burdeft and these two privates who had
gone with him to respond to the call of No. 2-where were the other
two noncommissioned officers and the privates of the guard?-A.
They were right along in front, mider supervision of the commander
of the guard.

Q. Were they lying down or standing uip during this flring-
A. They were at first standing up, but after we got a few shots
across tliere I stepped to the door and advised them to have the men
lie down, because there was a big light in front of the guardhouse,
and they were making a target of themselves, and bullets were con-
stantly coming across.

Q. Didn't you turn that light down after that?-A. That light?
Q. Yes.-A. No, sir.
Q. You never turned it down at all?-A. No, sir.
Q. So, during all this firing that, light continued to shine out there

in front. How long after the shooting began did this quartermaster
clerk come there ?-.A. I don't know just how long-he come in there
you know-

1 0
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Q. About how long? Can you give us any idea, whether a minute
or ten minutes?-A. I won't say; I don't know how long it was.

Q. Along during the latter part of the shooting?-A. Along dur-
ing the shooting, because the shooting were going on when he come
there.

Q. Was one of these women that came to the guardhouse during
that time a Mexican woman known as "China ?"--A. I don't know. I
didn't know the ladv at all.

Q. Was she a Meican woman ?-A. I don't know. The woman
with her told me she was a Mexican woman -Mrs. Jones--yes, sir.

Q. That is, Mrs. Jones told you this woman accompanying her
was a Mexican woman ?-A. Yes, sir.

Q. How long after the first shots was it when the sergeant-major
came to the guardhouse?-A. I don't know, sir; lie come down there
during the shooting. I can't say anything about time, because we
were not looking for the time; we were guarding against the enemy;
we were expecting to be taken there any time by somebody. .

Q. Now wait. You stated in your direct examination that the
sergeant-major came to the guardhouse right along through this
shooting, the latter part of it. What did he say to you, anything?-
A. Yes, sir.

Q. What did he say?-A. He asked me if I knew where the com-
manding officer was.

Q. What did you tell him?-A. Told him I did not.
Q. Did he ask Sergeant Reid anything in your presence ?-A. Ile

was talking to all of us out there. ie weren't speaking personally
to me or Sergeant Reid. Ire was challenged by my No. 1, but I went
out and received him and brought him in to find out his business.

By associate counsel:
ay it please the court, that is all objectionable; merely hearsay; has no

purpose. It Is merely hearsay between Sergeant Reid and this witness. It Is
irrelevant.

By assistant judge-advocate:
May it please the court, this happened at a thie, according to the witness,

when the bullets were singing through the nit; and If it Is not a part of the
res geste, I don't see that anything possibly could be.

By associate counsel:
May it please the court, it Is thoroughly objectionable, but I withdraw the

objection merely to save time. Altogether objectionable.
Q. So you received this sergeant-major after he had been chal-

lenged and halted by No. ?-A. Yes, sir.
Q. And you 1, L. him come tip to the guardhouse then-did he come

up to the guarahouse ?-A. I f he was in the vicinity of the guard-
house, he came up there. I went out of the guardhouse to receive
him and advance him, and then there was the commander of the guard,
and I turned him over and stepped back inside of the guardhouse,
where my duty called me.

Q. But you heard him inquire for the commanding officer?-A.
He spoke that to me personally.

Q. Did he whisper to you ?-A. Oh, no, sir.
Q. Did lie call out.?-A. Spoke in an ordinary tone of voice.
Q. How far was the sergeant of the guard froin you?-A. I didn't

measure the distance; I looked back to see, and he wvas right there.
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Q. Within 10 or 15 feet of you?-A. I don't know; I didn't have
time to take particular measures of where everybody was.

Q. Wasn't the sergeant-major excited ?-A. I don't know.
Q. Did he appear to be ?-A. He might have been. After T re-

ceived him I went on to perform the rest of my duty; I wasn't notic-
ing whether he was excited or not.

Q. This was during the latter part of the firing, you say, that lie
eme there; is that correct?-A.- Yes, sir.

Q. About how long, to the best of your recollection, had the firing
been going on when he arrived?-A. I don't know, sir.

Q. Can you say whether ten or fifteen minutes?-A. I would not
say; I was not noticing the time. I think the firing in general went
on from he time it first began until the first shots I noticed-must
have been lifteen or tivenit minutes.

Q. it his arrival there'wa after the arrival of this quartermaster
clerk or before?-A. I don't remeniber; both connections were close
together.

Q). 'Who came first, t!e two women or the sergeant-majorl-A.
The sergeant-major tnd the clerk both came before they did.

Q. They came after. Now, call you give us your best recollection
is to the order in which these three different parties came to the
guardhousel-A. One of theni, the two women came from the-

Q. I don't mean the direction, bat the order in point of time; which
party canie first, which second, and which Iast?-A. No, sir; between
the clerk and ihe sergeant-major I don't remember which came
first, but I think the cle'k came first; I wouldn't say, but I think so.

Q. q'liei you are sure that both the clerk and the sergeant-major
came before the women, or are you positive about that?-A. Yes,
sir; I am positive about that.

Q. Did you hear any commands given by anyone that night aside
from those given by the sergeant o? the guard?-A. No, sir.

Q. How soon after the first two shots were fired did Corporal
Burdett and his two men leave the guardhouse to respond to the call
of No. 2 ?-A. Why, I don't know, sir. The catl for No. 2--you
know lie didn't malke any call for relief at the first two shots-he
made his call during the'generai firing.

Q. So that- A. I dont know how long an interval of time it
were; I couldn't say.

Q. Did you know at th.e time lie was leaving for that purpose?-
A. For what purpose?

Q. To respond to the call of No. 2.-A. Yes, sir.
Q. You didn't hear him call ?-A. I didn't hear him, because, the

commander of the guard informed me: because he was going to send
me instead.

Q. Did the commanding officer or the officer of the day visit the
guardliouse during the shooting?-A. N&o, sir.

Q. Did you see or hear anything of these two officers during that
time-the time of the shooting?-A. No, sir; I didn't see them.

Q. Did any officer come there to the guardhouse during the shoot-
ing or inmnediately after for the purpose of checking tip the men and
seeing whether all were present or not?-A. No, sir.

Q. When did an officer first come to the guardhouse after the end
of this shooting?-A. Was in the morning, the first officer present,
that visited the guard and inspected the guard.

S. Doe. 402, t0-1. pt 2--56
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Q. About what time?-A. At reveille.
Q. And this was the officer of the day?-A. Yes, sir.
Q. The commanding officer did not come to the guardt&ouse during

that time?-A. Not to my knowledge, sir.
Q. You were awake all the time, were you, from 12.18 until day.

light--A. Yes, sir.
Q. You never were asked any questions by Major Blocksom, I be-

lieve you stated ?-A. Yes, sir.
Q. "Who was the first officer to whom you made a statement rela-

tive to the occurrences of the night of August 13 and 14, or the night
of August 13 ?-A. Why, my commanding officer, Major Penrose, sir.

Q. Did you tell him in effect, substantially, the same as you have
told the court in last Saturday morning's session and this morning?-
A. No, sir; he didn't go into the details that way.

Q. You didn't tell him anything more or anything outside of
what you have told the court, did you ?-A. I didn't tell him as much
as I have told the court, sir.

Q. But you didn't tell him any particular event or circumstancethat was connected in your mind with the shooting aside from those
you have told this court, did you?-A. I considered it very particular
what I did tell him. Ile only asked me a few questions in a hurry-
he was a little excited the next morning-only acked me a few ques-
tions, inspected my gun and ammunition, and that was all.

Q. Did he ask you if you knew anything more about the occur-
rence than you hadi already told him? Did he not ask you, "Is that
all you know about it? " or words to that effect?-A. Ile asked me a
few queltio. s concerning my knowledge of the shootig-whether I
had any knowledge of it or'did I know of any one who did person-
ally. I did not. I answered him accordingly, si.

Q. Did he ask you to tell if you knew of any suspicious things that
happened during'the firing that would enable him to get a clue as to
who did the firing?-A. lie did later.

Q. When?-A. Several times-different times.
Q. Before you left Brownsvile?-A. After we left Brownsville.
Q. I am talking about before you left Brownsville.-A. Well, sir,

I think I have-abc-ut all he said to me about the shooting. That
morning when I was relieved I marched directly to the adjutants
office.

Q. After this investigation by Major Penrose and prior to the
time you left Brownsville, did you have any further conversation with
him relative to this matter?-A. No, sir.

Q. Did you make an affidavit before Captain Lyon, Twenty-fifth
Infantry, on that same day, Auguist 14?-A. Don't remember the
dates, but I made one.

Q. Well, it was either that day or the next (lay, was it not?-A. I
don't know, sir; but I made one to him; signed by me, and if you see
it you know I made it. I don't remember dates.

Q. It was within a few days after this occurrence, was it not?-A.
It was between the occurrence and the time we left, and we left a few
days after it occurred; the affidavit was made between these two
dates.

Q. You understood at the time that Captain Lyon was trying to get
affidavits which would explain the whereabouts of each man of the
command, to try to enable them to get a clue to the men who had
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done the shooting--A. That's what I understood. To get informa-
tion about if any soldiers did this shooting, so to get some informa-
tion about it.

Q. Did you at that time tell him any particular occurrence or
suspicious circumstance that happened on that night other than those
things you have told the court1i-A. I didn't, and didn't tell him
some things I have told the court.

Q. But you didn't tell him of any unusual occurrence that took
place that night that you haven't already told the court about, did
you ?-A. No, sir.

Q. You made this affidavit at a time when you knew that the peo-
ple of Brownsville, at any rate, claimed that soldiers had done this
shooting, did you not?-A. I did, sir.

Q. You knew that Captain Lyon was trying to find out who did
the shooting, didn't you ?-A. I thought he was; yes, sir.

Q. And you knew that not only the people of Brownsville, but the
country at large, at that time believed that the shooting was done by
colored soldiers?

By counsel:
I object to that. That Is a form of question that Is not permissible on cross-

exandnatlon. If he will change his question so as not to Imply something that
Isn't a fact-nothing shown to Indicate It at all-we won't object to It, and he
must know, the examiner must know, that Is not a permissible question. If he
lays the foundation for it we don't want to object to It.

Q. Did you know that the mayor of Brownsville had reported to
Major Penrose that the soldiers had done the shooting?-A. No, sir.

Q. But you knew that the people down there believed that it had
been done by the soldiers?

By counsel:
We object to that. There is nothing to Indicate any such. belief and the

direct examination indicates no such thing; the witness had not been out In
town at all he said, and If he will lay the foundation for it it may not be
objectionable. But the witness had not been out, he said he knew nothing
about the feeling, it was on direct examination he said this and, furthermore, it
Is In evidence here that this witness could not have been out In town after that,
so he could not know what the belief of the people of Brownsville was, and It Is
not proper cross-examination as must be perfectly patent.

Q. I will read to you now from page 646 from Senate document
entitled "Affair at Brownsville, Tex.; hearings before the Commit-
tee on Military Affairs, United States Senate, concerning the affair
at Brownsville, Tex., on the night of August 13-14, 1906." On
page 640 of that document, under the heading "Testimony of Samuel
Wheeler, colored (continued). Question by Senator Warner----"

By counsel:
Until It Is shown that this witness appeared there the examination as started

Is improper. Nothing shown about It.
Q. Did you testify before the Senate committee about February

241-A. I don't know, sir; I testified there.
Q. Or February 19 ?-A. I don't know, sir, what date it was.
Q. Did you testify- A. Before the Senate committee.
Q. Before the Senate committee--A. In Washington.
Q. And you were asked questions by the various Senatwn of that

committee, were you not?-A. Yes, sir; I was.
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Q. (Continuing.) " Question. Yes. You knew within a very
short time, within the next day or two, so that you saw that it was
charged that ammunition had been found such as was used by your
soldiers in their arms, didn't you?-Answer. I think I read it in
the paper the next day. Question. Next day ?-Answer. But I don't
know anything about the ammunition they found." Is that cor-
rect?-A. Yes, sir.

Q. So you knew from reading the paper next day that the peo-
ple, or at least the press of Brownsville, Tex., had charged that the
colored soldiers had done this shooting?-A. Through the paper.

Q. And didn't you feel that it was your duty as a soldier, in case
you knew of any suspicious circumstance that wohll tend to show
that soldiers of the command had not taken part in that m4iooting-
don't you think it was your duty to have so informed Captain Lyon
or your commandig oficer?-A. Had I knew anything of it?

'. Yes.-A. I feel it my dity now, if I knew o anyone who did it.
Q. But at that time, when you kitew that it was charged in the

press of Brownsville that colored soldiers had done this shooting,
-o you not think it was your duty to have reported any suspicious
or unusmil occurrence or happening tIhat may have come to your
notice during or about the time of this fir,,ig of Alugust 3-don't
you thihtk it your duty to have reported that to Major Penrose, or
Captain Lyon. or yourn company coumnander?-A. I don't under-
stand von; you said during the friig.

Q. If 1o,, k,,ew of any ,1,,,1s~tal ove.llrrene that would tend to
show that soldiers were i'ot respo,,sible for this shooting, don't you
think you ougit to h:ave told you •r tonlimyl comilmanler about it
when you made this affidavit?-A. Anvtling of that sort showed
for itself; I didn't have to tell him. f knew of no one who taken
any part in this shooting or did the shooting, and I had nothing to
tell him about anyone that didn't take any part in it. It showed
for itself.

Q. But any little things you noticed during this shooting or at the
time of the shooting that would tend to mhow that no soldiets took
part in it, didn't you think you ought to have told him ?-A. He
could see for himself. I don't understand you when you say during
the shooting or at the time of the shooting. I didn't see anything.

Q. Did you make an affidavit before Colonel Lovering about Sep-
tember 26, 1900?-A. I nvde an affidavit before him some time after
we came up in the Territory-Colonel Lovtering--yes, sir.

Q. At Fort Reno?-A. Yes, sir.
Q. You stated at that time he gave you no opportunity to tell all

you knew about the affair; is that correet?-A. That is a correct
statement.

Q. Did you testify before General Garlington at that time or
laterl-'A. Some time; it were not at that time I know.

Q. It was in December some time; I- am not sure as to the exact
date, but did you testify before him?-A. Yes, sir.

Q. Did he fail to give you opportunity to tell all you knew in
regard to the affair?-A. I do consider that he did fail to give me an
opportunity to tell him what I thought about the affair.

Q. So that you didn't have an opportunity then to tell all you knew
about the affair in December when you testified before General

870 [MAR. 11,1907.



AFFRAY AT BROWNSVILLE, TEXAS.

Garlington? Yes or no ?-A. I considered that I didn't have an
opportunity to tell him.

Q. Did you testify before a Mr. Stewart, representing the Consti-
tution League, on November 24, 1906, or thereabouts1--A. I don't
know whether I testified. I taken a sworn affidavit before Mr. Stew-
art sonic time, whatever date it were, down there.

Q. Did you read that affidavit over before you signed it --A. He
didn't have ;t until I made it.

Q. Did you write it out in your own handwritingl-A. I talked
to hii and had him to write it down for me.

Q. Did he write it down in longhand or was it taken down in
shorthand and copied on a typewriter?-A. I think he ordinary
written it down. I don't know whether he struck it off on the type-
writer or.what he did.

Q. You had an opportunity of looking this over before you signed
it, didn't you I-A. I- remember very well I think what I were telling
him. It weren't very much.

Q. You knew at the time that Mr. Stewart was there in the inter-
ests of the colored soldiers, did you not, trying to get them restored ?-
A. I didn't know what it was. I knew he was down there for some
purpose. I wtis in the act of all upset; I was going to be dis-
charged-getting my family out of the way, attending to my own
personal business.

Q. Did you not know at this time that Mr. Stewart was there in
the interests of the soldiers and iiot against the soldiers?-A. To say
know it, I did not, sir. He could have come down there just other-
wise and I would have told him what I had to tell-tell anyone.

Q. But that was your understanding, it was a friendly investiga.
tion, was it not?-A. No, sir; didn't ave any understanding about
the matter at all.

Q. Was it your belief at the time you made this affidavit that it
was being taken to help the soldiers?--A. I thought all of my affi-
davits was taken for that purpose, all of them-everything I give-.
to help the right man.

Q. Did you not know Mr. Stewart was trying to find out all he
could that would help to bring out that the soldiers did not do the
shooting?-A. No, sir; oh, no, sir; didn't have any idea of that
kind.

Q. You just thought lie was trying to get the whole truth of the
affair?-A. Right thing, just like anybody else who come there.

Q. Did you tell him the truth? What you told him was the
truth ?-A. Yes, sir.

Q. But ou didn't tell him everything you knew about it, did
you ?-A. I told everybody everything I knew about it. I think I
did.

Q. You therefore, between August 13, 1906, and February 19,
1907, made at least five different affidavits relating to your knowledge
of the occurrence of August 131

By counsel:
We object. It isn't true. He did not say so, and the evidence does not

support it. If he will frame his question In proper shape we will Interpose no
obJection. It is not in evidence at all that be made five affidavits.
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Q. You made one affidavit before Captain Lyon, did you not?-A.
Yes, sir.

Q. You made one before Colonel Loering?
By counsel:

May It please the court, he did not; he was examined by Colonel Loverlng;
It Isn't an iffidavit at all. It Is an examination In the usual form, and the rec.
ord don't bear out the statement.

By assistant judge-advocate:
May It please the court I acknowledge I was mistaken there; two of these

were Investigations and not affidavits.

By president of the court:
If you will, please frame questions so as to avoid delay from these unneces-

tn ry objections.

Q. So that between August 13, 1906, and February 19, 1907, you
made at least three affidavits and were cross-questioned in two other
official investigations?

By counsel:
I don't think he did make three affidavits.

Q. Did you make one affidavit before Capt. S. P. Lyon, Twenty-
fifth Infantry?-A. Yes, sir.

Q. Did you make one before General Garlington?'
By counsel:
No; he did not. That Is where the mistake Is.

By the judge-advocate:
I think the witness Is capable of answering his own questions.

By counsel:
The witness Is capable, and we are also capable to make the objection; and

the court has Just Instructed counsel not to ask questions in that form, and
we don't want to objct to avy question except where It is Improperly framed.

Q. Between the 13th of August and February 19, 1907, you made
two affidavits with reference to the affair of August 13 and were
officially investigated at least three times. Is that correct? The two
affidavits I refer to were taken before Captain Lyon and Mr. Stewart
and the three official investigations were before Major Penrose,
Colonel "Lovering, and General Garlington. Is that correct?-A.
You mean they were taken from me or you mean they were taken
before them? I don't understand just the way you explain the ques-
tion to me.

Q. I mean that you swore to two affidavits during that time and
you were also questioned by three official investigators during that
time. Is that correct?-A. What three?

Q. Major Penrose, Colonel Lovering, and General Garlington.
Weren't you asked questions by each of-these officers--A. Yes, sir;
I just made a statement to that effect here.

Q. So that during that time--from August 13 last year until Feb-
ruary 19 this year-you had five opportunities to talk officially about
this subject?
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By counsel:
That Is not a proper question Ft all; the object Is clearly to confuse the

witness, and it gives an erroneous tmpressloa of Just what was said. The
witness has stated specifically on both direct examination and again on cross
examination, and the counsel will bear me cut, that he wasn't given a full
opportunity to make a full statement at any of these; he has stated that
the affidavits were drawn up by others on the statements he made, and that oa
two occasions he was distinctly and In terms limited, and In the other exami-
natlon lie answered all questions asked him and has described at some length
what thee examinations are. I have not the slIghtest objection to this ex-
amination going into anything-to approach it from an.- direction-but I do
object to his. so framing his questions as to give nn absolutely erroneous, mis-
leading, and confusing Idea its to what he wants to bring out, and on that
account we object to the question. We don't object to the matter he wantq
to bring out at all, but we have to object to it in that form.

Q. You were officially questioned on this subject at five different
times during the period named, were you ?-A. Five different times?

Q. At five different times.-A. No, sir; I would not consider I
were officially questioned on this.

By counsel:
May it please the court, it shows on the face of it, to illustrate the poit I

nn innsiking, tl,e examiner must know that Stewart or anybody disconected
with the Army iit some official capacity could make an official investigation-
that is clear-and it makes me get up here and Impede the case without any
uiecessity, und the counsel must know that is not cor,'ect.

Q. You made one affidavit before a military official during that
period. Is that correct?-A. Only one, (lid you say?

Q. I say you made one, did you, before Captain Lyon? You made
an affidavit before Captain Lyon during that period, did you not?-
A. Yes, sir.

Q. You, during that same period, were asked questions with regard
to the occmirrence. of that night by your commanding officer, Major
Penrose, were you not?-.A. What i'ight, sir?

Q. August. 13.-A. No, sir.
By counsel:
lie was not emnunled that ught; cnnsel is In fault. lie was examined the

following morning by ,Major Penrose, when he marched off guard.

By assistant judge-advocate:
I would like to lhave my question .rea over as recorded.

(Question wivs read.)
By counsel:

I beg your pardon. I understood that you meant he was asked questions that
might. I beg your pardon.

Q. So during that period you were asked questions concerning the
occurrence of August 13 by your commanding officer, namely, on
August 14?-A. Between Au(ust 13 and the ate of my discharge
you have reference to?

Q. Yes.-A. Yes, sir.
Q. And you were asked questions concerning this affair by both

Colonel Lov'ering and General Garlington at different times during
this period. Is that correct?-A. Yes, sir; soie questions.

Q. And you made an affidqvit before the Senate committee on or
about February 19, 1907-made a statement with reference to some
other things that came under your observation about the time of the
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shooting with reference to some horse gallnping?-A. I don't know
whether he were galloping; seemed to me 1ike they were running.
Yes, sir; I te.stifie

Q. That was the first time you told anybody about hearing these
horses?-A. That's the first time I had an opportunity to tell any-
body. I have been cut off when trying to tell other people about that,

Q. So Major Penrose didn't give you an opportunity ?-A. He
only asked ine a few questions this morning; he was upset by the
visit of that committee there from town, and he only inspected my
rille, asked me a few questions, and said, "All right."

Q. Didn't Captain Lyon give you an opportunity to tell this?-A.
I don't think he did; not a fair opportunity. As I understood, all
my questions came to me for my actual knowledge of this shooting-
who did it, why it was did? I couldn't give any knowledge of that,
because I knew nothing about it, and when I would get to that point
they say that was all, and if I wanted to talk about something else
they didn't have time, said " Never mind; the shooting was done in
hero. over here, by some of your people,. and you must know; try
to find out who diit it; that Nsill do." !didn't consider I had a fair
chance to tell these little details that octerred that night. and when I
got down before the committee and had a chance to talk all I could
and as much as I wanted to I tried to show to then all I coldi and in
a plainer light about all things.

Q. Did you ever tell Major Penrose. or Captain Lyon anything
about having heard thew horses galloping?-A. Not it word, sir.

Q. Did you ever tell your first sergeant?-A. Never told anyone.
Q. Never told anyone?-A. I suppose that's known to everybody.
Q. Was this running of horses that you heard about this time-

did you think that a suspicious circum tance at the time or not? Did
you think it was connected in anly way with tIe shooting; that the
people on these horses might be connected with the shooting?-A. I
don't know whether anyone was on th horses. I didn't see them . I
only heard the noise of tlme horses going off in a hasty gait like they
might have been loose.

Q. Might have been loose?-A. Might have been; but it seems to
me they had somebody forcing then along. They wenlt rapidly, and
soon the sound disappeared.

Q. With reference to the first. two shots thit you heard on the night
of Augist 13, when did this running of horses oeemir that you
heardf--A. If I undershnd you-I don't know whether I do or
)lot-

Q. Was it before or after these first two shots that you heard these
horses running?-A. This was along during the shooting. The first
two shots was the first thing, ahead of the silooting. 'rihe running of
the horses was about the time I stepped to tie guardhouse door get-
ting this trumpeter out; the shooting was going ',, and I could hear
the horses' feet going down the street this way, along in the shooting,
sir.

Q. Are you familiar with maps at all?-A. I don't know. sir.
Q. This is the map of Fort Brown; ,his is the parade ground; this

the officers' row.-A. Yes, sir.
Q. Here is the near-by portion of town. Here are D Company

barracks; here is B Company; here is C Company, and here are the
vacant set of barracks-vacant at the time you were down there-and
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here is the guardhouse. This street is Adams street, and this Wash-
ington, and tlits Elizabeth, which opens on the main gate of the gar-
rison. lere was it, to the best of your belief, that these horses
were galloping at the time you heard them?-A. I would like to say
there are swnie .-trets and Iley. you have not got on that nap. That
is not a good map of that loca'lion down there, sir.

Q. There is an alley running parallel to these streets I have
namned-just midway between. ftere is an alley; here's another here.
Where wts, it you heard those horses?-A. I would like to say there
are soine more alleys, and it might have been in there.

Q. Just point out where you think those hor,e were.-A. It would
sound to ne from the guardhouse, in here. There are some streets
and aleys missing on. that map that are not on there.

Q. No; there are not.
By counsel:
Yes: there are. It has been shown by your own evidence. It has been

shown that (lie witne-so was at the gtilirhotise, if I may so state, n(l tile ap
Is Incorrect, and there are streets and alleys both uilsslig, and the witness Is
perfectly correct and uuust not be corrected. In my opliloi.

Q. This street here branches off hre, or in a direction north and
south.

By cou; .el:
llbs the witness stated where It was? llas lie located It tt all?

(Answers of witness read over.)
By counsel:
We object to any further extimiatlon by tlnt In.,rre,,t imap until the wit-

ness has stated away from the imip where lie umlerstood It to be, with respect
to uls exauintion, and then if the ninp does lot sliow It we will still object
to any further examination oi the map that does no1 wiiow It.

Q. From where did these sounds of runing horses appear to
comet-A. From my right ad front.

Q. As you faced in what, direction?-A. I am right in the door-
way here, with the inusicin, to get him out in line.

Q. In the frout door?-A. ) es. Some of these streets going off
down there (indicating a right front).

By counsel:
We object to any fm'ther eximnination of this witness on that map, which

Is Incorrect. and we object until a correct inup call be produced.

By judge-advocate:
May It please thg court, I will have such a map this afternoon.

The court then took a recess until 2.10 o'clock p. in., at which hour
the members of the court, the judge-advocates, the accused, his count.
sel, the reporter, and the vitness resumed their se.ats.
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The witness, SAMUEL WHEELEI, after having been reminded by
the judge-advocate that he was still under oath, further testified as
follows:

CROSS-EXAMINATION CONTINUED.

QUESTIONS BY THE ASSISTANT JUDGE-ADVOCAT&

Q. Mr. Wheeler, are you very familiar with maps; can you read
a map well or not? Do you understand plans and maps so as to be
able to identify points on a map easily?-A. That is, if I have been
over the territory before, I can tell whether the map is made accord-
ing to that or not; but otherwise I don't know much about it.

Q. Can you tell us, with reference to any prominent points in
Fort Brown, for instance, with reference to one of the company bar-
racks, where this sound of galloping horses canie from-or running
horses?-A. If I understand, you want me to give some definite
point where I heard these horses at?

Q. If you can.-A. I can't do that, sir.
Q. Could you tell whether they were running in a direction going

awny from the post or going parallel to the north line of the post?
For instance, hether they went along !he garrison road or whether
they were going down one of the main streets toward the center
of town? Could you tell me which direction they were going?-A.
According to the sound a long way off, they were going in tiht direc-
tion (indicating). They started up here pertly and went off that
way. I didn't stop to see how far they were going to run or how
long they were going to rm.

Q. Which way do you mean by that ?-A. You understand, Fort
Brown is this way, the town was off that way (indicating), and it was
off down that way.

Q. Toward town ?-A. It was in town, and going off through town
in that direction (indicating).

Q. In which direction were you facing at the time you heard them
first, do you know ?-A. The parade ground.

Q. You were in front of the guardhouse, were you?-A. I were
in the guardhouse-in the door.

Q. Facing toward the administration building?-A. I was facing
the parade ground. You know the parade ground is between the
guardhouse and the administration building. I was standing in
the door, facing the parade ground.

Q. And was this noise going off toward your front, off that way?-
A. That weren't my front; that was to my right.

Q. Well, can you step to the map and point out on that map the
general direction in which these horses were galloping-whether
they were galloping this way or that way? Can you do that?-A.
They couldn't have been coming this way.

Q. You see we can't understand by your motioning that way, but
if you will go to the map and show us whether they went parallel to
Elizabeth street or not.-A. Understand, I didn't see these animals
at all. I don't know which way they were going, but it seemed from
the sound like they started in here somewhere and were going off
there somewhere (indicating on map). I don't know which way
they were going.
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(Assistant judge-advocate states that witness indicated a point on
the garrison road at about the intersection of the Cowen alley -)

Counsel for the accused:
No; he didn't; It wasn't at the Intersection, as I understood It; he said in

here somewhere, to the west of that road.

Assistant judge-advocate:
Then, drawing his pointer northward.

The presiding officer:
The court has already requested that remarks be addressed to the court, and

not in the way of controversy between counsel. It delays matters, and I prefer
to have that instruction followed.

Counsel for the accused:
Does that apply when It Is descriptive, and that is what I intended in an-

swering him?

Assistant judge-advocate:
I was stating the way witness indicated, so the reporter could get It down

on his record.

The presiding officer:
They have a perfect right to object If they think you are not giving It cor.

rectly, but I object to the carrying on of conversations between one another;
I did not take exception to the objection.

Q. How many horses were there, do you think I-A. I think proba-
bly three or four.

Q. Was this before or after those first two shots were fired --A.
Now, this-

Assistant judge-advocate:
Wtilt a moment. I believe the witness has already answered that. He stated

It was along during the firing downtown.

Q. Did you at the time think those horses ha d any connection with
the shooting-that their riders, in case they were ridden, had any.
thing to do with the slhooting?-A. Just at that moment I didn't give
it a thought about whether they might have or not. It was allin
conjunction about the saime time.

Q. I will read to you from page 645 of a Senate document entitled
"Affray at Brownsville, Tex.," in which your testimony is quoted:"Q. And you thought these horses were mounted then -- A. I
thought they must have been mounted by some one, and the ones
they were mounted by must have been connected with the shootin.
Q. You thought that on the 24th of November?-A. No, sir;
didn't think it on the 24th of November. That is what I thought
that the horses had to do with this on the 13th of August. Q. Why
didn't you tell it on the 24th of November?-A. Because I didn't
think it was necessary. I don't know. I hadn't been asked the ques-
tion about the horses, and didn't think it was necessary." Did you
use the Springfield rifle in target practice on the range last summer at
Fort Niobr'ra?

Counsel for the accused:
We tre going to just formally interpose an objection to that. If the court

Intends to let In everything that occurred at Fort Niobrara, we maintain that



AFFRAY AT BROWNSVILLE, TEXAS.

all of It is Irrelevant, and we shall object to It formally as being Irrelevant,
Incompetent, and immaterial, has nothing to do with this case whatever, and
Is not In any way relevant to any part of the charges In this case.

Q. Did you over use the Springfield rifle at target practice ?-A. I
have used them.

Q. Where?-A. At different places. I carried the same rifle with
me to Brownsville that we used at target practice at Fort Niobrara.

Q. That was a Springfield rifl'-A. Whatever rifle it was, that
was the rifle I carried.

Q. Wasn't it a Springfield rifle--A. You can easily find out
whether it was a Springfield rifle-

Q. Don't you know it was a Springfield rifle -A. I carried the
rifle I had at target practice at Fort Niobrara. I carried that to
Brownsville, and also carried it to Fort Reno, and turned it in there
when I was discharged.

The presiding officer:
Do you mean to say that you don't know, to your own knowledge, what kind

of a gun it was?

A. Yes, sir.
The presiding officer:
A question like that you will just answer that you don't know of your own

knowledge.

Q. It was generally called a Springfield rifle, was it iiot, by men in
the companv?-A. Men in the company often call articles what it
is not. I mght have called it a Spring3eld rifle myself, and it might
not have been one. I was trying to answer the question positively
as to whether it was a Springfield rifle. I couldn't go on what the
men in the company told me.

Q. Did any of these sounds of shots that you heard from down-
town or from the vicinity of the gate or anywhere on that night-
did any of those resemble in sound the sound made by the rifles in
use by Companies B, C, and D at that time?-A. No, sir; they didn't
sound like it to m. We was in quite a confusion there at the guard-
house. The shots were very mixed up.

Q. You say they sounded like black powder?-A. Some of them
sounded like black'powder; one gun, I am positive, they were shooting
way off; you could hear a shot out of that occasiorly, and the way
it exploded it must have been black powder, out of a ;erv heavy gun.

Q. Before the Senate committee, when you were asked'about where
those horses were, and after they had explained to you the location
of Elizabeth street and Washington street and Adams street, a qiems-
tion was asked you as follows: "Q. The next street here is marked
Washington street. and the next street is Adams street; that is
marked 1,' and as I understood you, they seemed to be going down in
that direction, away from the fort and into the town. That is
correct, is it-A. Yes, sir." Did you hear any reports of shots
coming from where these horses were galloping? First, answer that
other question; is that correct? Did you so state?-A. Yes, sir.

Q. Did you hear any shots coming from that same direction at
the time you heard the hor.%?-A. I couldn't say; no, sir.

Q. I will read you another question found on the same pago. 643:4 Q. Then) when you heard those horsemen going that way the
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fusillade was over?-A. No, sir; that was during the fusillade, dur-
ing tile shooting, sir; that was right along during the shooting. It
seemed ais though he must have had an awful gun; I could hear the
report from it; it seemed like a mile down through the town." Is
that correct ?--A. I never made any such statement that those people
were mounted. I said I heard an awful gun firing way down in the
lower part of town, because it fired very loud; it must have been quite
a ways off.

Q.* But when you said here it sepemed as though he had an awful
gun you didn't refer to (he riders of any of those horses?--A. No, sir;
because I don't know whether the riders had any guns; I didn't see
them.

Q. Now, this firing that you heard, this fuisillade, did that ap-
parently start iiear tle post and work away from it or start away
from the post and work toward it?0-A. It nmust have started near
the post. I noticed one big, heavy shot that seemed to be working
away; I could hear a shot from the gull about every five seconds,
and it seemed like each shot was going farther away.

Q. And the last shooting you heard was farther away from the
post than the first?-A. 'V he last shooting I heard was the report of
this heavy gun and was farther away.

Q. You didn't hear any shooting that night that sounded like 8
or 10 Springfield rifles being fired off at one time?-A. I couldn't
tell whether they were 8 or 10 shots from Springfield rifles or not.;
I heard sevei al shots that sounded like Winthe.ters and shotguns. I
didn't hear any shot that sounded like tile rifle we had at target
practice, I didn'tt try to stop and pick out the sounds of the shots;
everything come up in a flash, like that, and lasted a few minutes.

Q. Sergeant Reid got up about the same time you (lid. Did he go
out in front of the guard house then ?-A. That is where he formed
his guard; taken tihe whole guard out in front of the guardhouse, sir.

Q. And the musician run out at the same time?-A. I don't know
whether he run out at the same time or not; I met him coming out
when I went in after the musician. He couldn't have gone out
ahead of this time, because he was in the guardhouse.

Q. And it was right after that that he sounded a call to arms?-,-
A. He had been out there, you understand, and was coming back. He
may have sounded some of this call before, because I know I met
him going back. I know he sounded it while I was standing there
at the guardhouse, because he had the trumpet iip to his mouth.

Q. You were wide awake at the time this fusillade sounded, sitting
in the chair, were you not?-A. Yes, sir.

Q. And you ran right out to the front of the guardhouse, did
you ?-A. No, sir.

Counsel for the accused:
Now, we object to that. The witness hasn't said any such things he said

just the contrary, and the counsel has been cautioned against that this morning.
It Is putting words Into the mouth of the witness that lie hasn't said, and be
must know he didn't say it.

Q. It was your duty as corporal of the guard to keep on the alert
all the time, was it not--A. No, sir; I am not to keep on the alert all
the time.
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Q. While your relief was on duty I-A. No, sir; that is the duty
of the sentry on post, to keep on the alert.
.Q. But you are to keep awake while your relief is on, in order to

give any alarm that might be necessaryf?-A. I am supposed to stay
awake, but not to keep on the alert.

Q. 6 id the sentinel on No. 1 call out at all ?-A. No, sir; not to
my knowledge; he might have called out during the row, but I don't
remember of his specially calling out at all.

Q. So when you testified before the Senate committee, testimony
recorded on page 635 of the pamphlet already given, "Q. What did
they do when they fell in ?--A. To arms was sounded and they fell
in, and about that time we had a call from the No. 2 post ' Corporal of
the guard.' Q. From No. 2 post?-A. Yes, sir." Is that correct?-
A. I think there must be something wrong about that there-about
that question.

Q. (Question repeated.) Did you so testify?-A. I fell in with
them, and then the call to arms was sounded.

Q. And you didn't hear this call from No. 2 post, "Corporal of
the guard ?-"-A. No, sir.

Q. Were there more than one light at the guardhouse at this
time -A. Yes, sir.

Q. What lights were there ?-A. The light i-a the sergeant of the
guard's room, the street light that burned right in front of the guard.
house, a lantern-the guard's light.

Q. So that there were three lights altogether at or near the guard-
house?-A. Yes, sir; at the guardhouse.

Q. Were all those lights kept burning during the shooting or
were any of them turned down ?-A. Yes, sir.

Q. All of them kept burning?-A. No, sir; I said," Yes, sir."
Q. Well, tell us which was turned down.-A. The light in the

noncommissioned officers' room; right over the desk.
Q. Who turned that down ?--A. Myself.
Q. But the one in front of the guardhouse; was that turned

down ?-A. No, sir.
Q. So the lantern and this large light in front of the guardhouse

remained just as they were throughout the firing ?-A. They remained
burning; but as to the lantern, I set it to one side in the corner, so it
wouldWt give so much light to see m3 passing around inside the
guardhouse.

Q. How far distant from you, to the best of your belief were those
first two shots you heard?-A. I thought at the time I heard those
shots that they were in the neighborhood of 200 or 300 yards, because
it seemed to me if they had been closer than that they would have
given a stronger report.

Q. In your affidavit, taken on the 24th day of November, 1906, at
Fort Reno, before E. J. Barbon, notary public, did you state as
follows: "That between 12.20 and 12.30 on the night ot August 13,
while you were on watch as corporal of the guard, you heard two
shots, then a fusillade of mixed arms being shot about 100 yards
from the guardhouse "-A. That is a misprint, that 100 yards
they put it down about between 900 and a thousand yards; I noticed
they have it in the record about 900 yards; that would have been right
on the parade, near the guardhouse, if it had been 100 yards.
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Q. Did those first two shots sound like rifle shots, pistol shots , or
shotgun shots?-A. Sounded to me like pistol shots, caliber .38, just
ordinarily picking up a sound.

Q. Can you give an idea of how many shots you heard that
nighti-.-A. Why, no, sir.

Q. The sentinel on No. 2 post walks entirely around the barracks
at night, I believe you statedl-A. Yes, sir.

Q. How long does it take him ordinarily to walk around those
four sets of barracks?-A. If he walked like me it would take him
about twenty minutes, but some of them it would take them forty
or fifty minutes, walking around looking at something that didn't
interest them; so I couldn't tell how long it would take him to go
around.

Q. With what kind of ammunition was your company supplied
at this time?-A. With the regular ammunition-regular barracks
ammunition.

Q. Was it called the Springfield ammunition ?-A. It was the late
model; I don't know, sir, whether they called it the Springfield
ammunition or not.

Q. Did it have a steel-jacketed bulletf-A. Yes, sir; it was. It
had a steel-jacketed bullet, and was used in a clip.

Q. Was your company supplied with the so-called guard ammuni-
tion ?-A. Xot to my knowledge.

Q. Did you have any of it yourself ?-A. No, sir; I had 20 rounds
of the-

Q. Regular ball ammunition ?-A. Yes, sir.
Q. You don't know what kind of ammunition members of your

guard had who were not members of your company I-A. No, sir.

REDIRECT EXAMINATION.

QUESTIONS BY COUNSEL FOR THE ACCUSED.

Q. Do you happen to know whether anybody was sent to the ferry
at or about the same time that you went out with your patrol?--A.
Yes, sir.

Q. Who was it--A. One of the members of my relief, a private
soldier by the name of Alexander Ash.

Q. And what post did he walk that night--A. No. 4, sir.
Q. And that was back of the corral?-A. Yes, sir; around the

quartermaster and commissary department and the corral.
Q. Who wrote out your affidavit that you made before Captain

Lyon, do you know ?--:A. Yes, sir; Lieutenant West, my second lieu-
tenant.

Q. It was reduced to writing and you were sworn to it-A. Yes,
sir.

Q. After the captain had gotten through it was reduced to writing
and you read it over and swore to itt--A. Yes, sir; that is the way I
was, and then signed it.

Q. Then, Corporal, as a matter of fact, did you ever tell anybody
about those horses until it was brought out on cross-examination by
Senator Warren ?-A. No, sir.

Q. You didn't tell Senator Foraker, who examined you
about it--A. No, sir; I didn't.
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Q. The first time that you remember ever saying anything about
horses to anybody, then, was when they brought it out on cross-
examination by Senator Warren?-A. Yis, sir; I were just in the act
of telling the Senator about this-

Q. Wliat Senator?-A. Senator Foraker, when he turned me over
to Senator Warren, and I couldn't get it in there, and he went oil and
when we got to the point about these two shots, and whether it was
possible for these people to get from this point down to the other, I
.pad an opportunity to explain to him about the horses, but while at
the sanie time I don't think they even had time to get. down there,
because this shooting taken place about two seconds after the first
shooting.

Q. As a matter of fnct, were you not asked substantially this ques.
tion: "Could the persons who fired the two shots have passed from
the place where you located them down to where the fusillnde was
in the interval of time between the two shots?"-A. They couldn't
have paused down there.

Q. And yon answered that they couldn't ?--A. Yes. sir.
Q. And it was in that connection that they brought out the ques-

tion of you hearing horses moving?-A. Yes, sir.
Q• But you didn't even stay that the men on horses could pass down

there in that interval?-A. Xo. sir; if it was where I thought it was.
Q. Did you in that examination or tit any time locate the street on

which yol supposed these horses were?-A. No, sir; I couldn't. The
Senator he named some streets and wanted me to particularly say it
was on the street, hut T don't even know the uinme of the strteb, tihat
led from the garri on downtown, aid I coiildii' (to it.

Q. Now, wis this sound as you located it dirpctly off to yollr right
or a little to your right and front as you stood facing the lirade
ground? What is your recollection?-A. It seemed to me like it
might have lbeen off slightly to my right and front, if I understand
it right. Direct to your right would be right stiraiglit down the line,
but it seemed to be right off in here (indicating).

Q. A little to yolir right and front?-A. Yes, sir; that night
have been on account of an opening right Qtraight through there, in
front of the giiardhouse, I might say. I didn't Eave time to stop and
try to locate the going of the animals.

Q. Now, isn't it a fact that you were cross-examined on that affi-
davit on that very point. aboi't where you stated with reference to
the firing that it was 100 yards d&sant ?-.k. Yes, sir.

Q. And isn't it a fact) or is it not a fact, that you explained to the
committee, as you have to thiF court, that that was a mistale?--A.
Yes , sir; because 100 yards would have brought them way inside the
garrison, and I could have had a good chance to see everything that
was going on if it hadn't have been but 100 yards from the giard-
hoise. T kniow I never said that.

Q. Whei you said in your cross-examination this forenoon that
that light was not turned down, you meant the street light, did
you -A. Yes, sir.

Q. By street light I mean the light. that was outside in front of
the guardlhouse. Is that the one you referred to?-A. That is the
one I was talking about. because the officer was after me aboit the
light in front. He was talking to me about the light in front. Ile
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wasn't talking to me about the lights in general about the guardhouse,
but was talking about this one particular light.

Q. This morning you were about to say, when you were interrupted,
something about your getting this information from this Viola Tay-
lor. What information did you get about that and report?-A. All
the information-in fact, I got al Uthe information that I knew about
this Miss Evans and the rest of the people who lived in that house
through her. I simply went to her-

Assistant judge-advocate:
I object to this. If Viola Taylor is available as a witness, she can state what

she knows about the subject under oath.

Counsel for the accused:
If the court will recall, this was gone Into on cross-examination this morning,

and it was shown on cross-exnmiunatIon that he made a report to Captain
Macklin, and that Captain Macklin made a certain response, and we have a
right, may It please the court, simply to clear up that and show what he re-
ported, and show why, or some foundation, why Captain Macklin said be
would do this; it is simply something that was opened up by the defense on
cross-examination, and we want to clear It up.

Assistant judge-advocate:
I will withdraw that objection.

Q. Go on, then.-A. When I had this conversation with Captain
Macklin, and he instructed me to try and gain some information
about these families who lived there, I went over to this house, be-
cause I knew this girl worked there, and asked her who were those
other people that lived in the house, and she first just verbally spoke
it out, and I said, "Would you mind writing that out for me; I
might forget the names? " ana she got a piece of paper and set down
to the table and written it out for me; and she said, "What is the
trouble?" I said." There are some wrong accused there, and we want
to get it straightened out;" and she said, "Yes; my madam told me
about it this morning," said, "Mrs. Evans came in here and asked
her if she didn't hear her make an alarm on the porch; and she
said, 1N1o;" and she says, "I did; I was assaulted out there by a
negro; and she said, " No; I didn't hear any alarm-"

Assistant judge-advocate:
I object to this as being purely and entirely hearsay, and it really should

not go down as evidence. The fact that he went there and obtained the names
of the parties in that house from this woman are material points; but, so far
as any conversation he had with anyone about those things is concerned, I
don't see how It is admissible as evidence.

Counsel for the accused:
We think it is very material; we want to go on record as saying now It

Is our belief that Mrs. Evans was not touched by any mortal man, except her
husband, and the only evidence that she was assaulted is by her husband
saying so; she was brought here and she was not put on the stand. We think
it is admissible, because here is what this man found out and reported to his
immediate superior that very night, and it is the basis upon which his superior
made is remark that the defense brought out. We want to show some con-
nection, some reason, some rhyme and actual connection of the thing. Here
he brings out n disconnected. unexplained remark of the officer of the day,
and this Is based upon n certinn report made by thlq man. and we want the
court to know what the report was and what authority there was for it; it
simply clears .up that transaction.

S. Doe. 402, 60-1, pt 2-57
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Assistant judge-advocate:
My it please the court,* If Viola Taylor can be secured ns a witness, I think

that would be very much better, In case the defense really wishes to connect
up Its view of the case that no assault was ever committed that night, and it
really Iiakes very little difference whether an assault was committed or not,
as lbng as It was reported; but If the defense claims there was no assault
committed, it seems to ine that the attempt to bring that out by hearsay evi.
dence, or, rather, by witnesses who can testify only by hearsay, is not the best
way of bringing It boore the court.

Counsel for the accused:
We admit, may It please the court, that what this girl sa!d does not neces-

stirily prove anything; but we also admit that what was reported to this accused,
although It may not have mjy foundation of fact, does mean a great deal, and It
ho has gotten a report showing the contrary we would have a right to Infer a
very diffeorent fro ae of mind from what we would Infer in him If we leave this
stand as it is now, based solely upon the unsupported statement of Mr. Evans.
We don't dispute that Mr Evans reported It, and It Isn't necessary, we submit,
to bring this girl, Viola Taylor, to show that. Iere Is another man that brings
a report from the same house In a nonsure contradicting or throwing a cloud
of suspicion, at any rate, upon the transaction. Now, It Is In evidence, and
clear, of course, that Major Penrose took positive and direct action as soon
as the report got to hin. ie didn't have a chance to Investignte it. but when
this either matter was brought to him it would go to show a different frame of
muind, may it please the court, as I have Just stated, from what he would have It
no other report had been brought to him. and we expect to connect that up and
show that this other report was brought to Major Penrose and gave him an
additional reason for not placing additional credence In It. It Is not proof of
the fact; It simply goes to show the franme of inind in which this accused had
a right to be from the report brought him, anl those things tre an everyday
occurrence. We submit that on the grounds of competency, perhaps, thi girl's
statements of what she heard may not be relevant; perhaps not as relevant
as what tfils witness ascertained under orders and returned and repo,.ted to
his c4mmanding officer.

The accused, his counsel, the witness, the reporter, and the judge-
advocates then witl,°lrcw, and the couit was closed, and, upon being
opened, the presidig officer announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objection is
not sustained.

. (The reporter, at request of counsel, here read the answer ob-
jected to.)

Q. 'Go on with what you were going to say.-A. Then she sat down
in the room and kinder fainted off a little bit and went into her part
of the house. There were two ladies, and one or the other remarked
to the other, one said, "Mrs. Evans is kind of flighty; now. she
might have bumped her head against a post and thought somebody
grabbed her," and kind of laughed it off.

Q. Did you report this to Captain Macklin that night?-A. Yes,
sir. When I reported with these names and handed them to him I
reported the same fact to Captain Macu.in, and he says, "I think so
myself, Corporal. There ain't anyone in the garrison that believed
anything of the sort, and I shall report to the commanding officer
and we shall investigate this right away."

Q. Now, Corporal, about those rifles; don't you know the rifle
you had was not a Krag-Jrgensen ?-A. Why, yes, sir; it wasn't a
Krag-Jorgensen.

Q. Didn't you know the name of it I-A. It was a Springfield rifle,
the model 190-; anyhow, the Springfield rifle.
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Q. The rifle which you had and which you described, and which
was in your possession all the time until you turned it over at El Reno
was a new rifle that was issued to you after they took up the Krags;
isn't that sot-A. Yes, sir.

Q. And that is the same rifle that carried what you called the
Springfield ammunition in clips, isn't itt-A. Yes, sir.

RECROSS-EXAM INATION.

QUESTIONS BY TIHE ASSISTANT JUDOE-ADVOCATE.

Q. Why do you say now that your rifle was a Springfield rifle,
when fifteen minutes, ago you didn't know what it wast-A. The
way tile question come to me was as though you were talking about
a Springfield rifle that was used fifteen or twenty years ago. As I
taken the question, you weren't speaking about the new model; we
used to have a Springfield rifle, .45 caliber, that we used when I first
went into the service, and the way the question come about I thought
you spoke about that rifle. I said it was the rifle we had target prac.
tice with, so you would understand what I was trying to tell you.

QUESTIONS BY THE COURT.

Q. When was call to arms sounded t-A. Call to arms was sounded
right along during this shooting, wh'Ien the guard was formed.

Q. Who gave the order to sound this?-A. Who first gave the or-
der I do not know, sir.

Q. Did Captain Macklin tell you that lie didn't believe Mrs. Evans
was assaulted at all?-A. Captain -Macklin told me he didn't believe
a word of what had been reported about her being assaulted by some
of the men.

Q. You have stated that during your various investigations you
haven't been given an opportunity to tell all you know about the
Brownsville shooting; can you give now any fict that would assist
in disclosing the parties who did the ,hootng?-A. Not any more
than I have give, sir.

Q. How many bullets did you actually hear whizzing through the
air in your vicinity, omitting those you may have only thought you
heard Give the number you have a distinct recollection of hearing
without any doubt.-A. I didn't hesitate to count whether it was four
or five, but I heard a number of bullets what little time I was at the
door; that was because of this musicianer running back in the guard-
house.

Q. During what part of the firing did you hear these t-A. Along
about in the middle of the firing, I guess.

Q, Did you hear any of them strike --A. No, sir.

REDIRECT EXAMINATION.

QUESTIONS BY COUNSEL FOS THE ACCUSED.

Q. Wero you given any sort of recommendation by your company
commander wheil you were discharged t-A. No, sir; not just when
I was discharged i were not, but I received the recommendation for
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him the very day that I started to Washington; that was the first of
the month.

Q. Do you know what he said in it-A. I don't remember the
words just now, but I have it down at my quarters in my grip; I
could bring it up any tme.

Q. Did he recommend that you be reenlisted in the service?-A. I
remember that; yes, sir.

Associate counsel for the accused (exhibits book to witness):
Do you recognize that to be the recommendation?

Q. Read it, if you can.-A. I can't read it very well; that is the
same one, because it started off with "Whom it may concern: Samuel
Wheeler, he being known to me about three years and had served as
corporal from time to time in this period of time."

Associate counsel for the accused (to judge-advocate):
Have you any objection to this recommendation being read from this docu.

meant?

The judge-advocate:
I think that Is objectionable for two reasons: One Is that it Is not the original

document, and the other Is that the character of the witness has not been at-
tacked by the prosecution as a soldier.

RECR0SS-EFAMINATION.

QUESTIONS BY TE ASSISTANT JUUGE-ADVOCATE.

Q. What time was it when you had the conversation with Viola
Taylor?-A. I don't just exactly remember the time, but it was be-
tween 8 and 9 o'clock that I had met my patrol and got my instruc-
tions from the officer of the day about these people.

Q. Then you went up there to her house?--A. Not immediately,
but in fifteen or twenty minutes. I was off my patrol in fifteen or
twenty minutes, and then I went over there.

Q. Why didn't you turn out that big light in front of the guard-
house ?-A. If I had wanted to make a target of myself, I would
have left my No. 1 go out there; I didn't care about getting out
there and get shot.

(Excused.)
Counsel for the accused:
The next witness I want is Sergeant Oltmans, the first-class sergeant, Hos-

pital CorldS. I simply want to ask the court-I want to remind the court-that
In the examination of this witness we notice that the prosecution had before
them the evidence of this witness as given before the Senate committee. Now,
we haven't the slightest objection to the cross-examination on anything that Is
brought out by the defense, and we haven't any objection to that being used, or
any other piper, if it Is for the purpose of disputing the witness, but, as we
understood it, the other day the court ruled that this was not admissible for
purposes of direct examination on statements made therein; If for the purpose
of breaking down anything the witness might say, it Is admissible, and I am
perfectly willing that It may be gone Into for that purpose. My object In
arising is to abridge this as much as possible, and I would like to know If that
Is the understanding of the court. It would perhaps save considerable objec-
tion. We don't think It is admissible to take this and make It a basis for a
long crois-examinatlon; we don't object to this, because we don't want It to
appear that we are objecting to anything that Is wanted to be brought out,
but we do object to It because It makes a long cross-examination. To Illostritte
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what we mean, it would be perfectly pertinent for us to bring a witness here
and ask him six or eight questions and leave the balance out, because we think
we have proved the balance by other witnesses, and It the judge-advocate Is
going Into that In extenso, It simply permits them to go into a long crossexami-
nation on matters not brought out on the direct examination.

The presiding officer:
I think we had better wait until the occasion arises,

Counsel for the accusei:
Very well; then we will bring it up as a matter of objection at that time.

FRANCOIS L. OLTMANS first-class sergeant, Hospital Corps, United
States Army, a witness for the defense, was duly e;vorn and testified
as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDGE-ADVOCATI.

Q. Please state your name, your rank, and your present station-
A. Francois L. Oltmans, sergeant, first class, Hospital Corps; Fort
Washington, Md.

Q. Do you know the accused? If so, state who he is.-A. Major
Penrose, Twenty-fifth Infantry.

QUESTIONS BY COUNSEL FOR TIE ACCUSED.

Q. Sergeant, were you on duty at Brownsville last year--A. Yes,
sir.

Q. Tell the court when you wertt there and when you were re-
lieved.-A. I went there about three years ago, and I was relieved, I
think, on the 15th of October, 1900.

Q. Then you were there during the month of August?-A. Yes, sir.
Q. Do you remember of the members of your family being out to a

party on the night of the 13th of August?--A. Yes, sir.
The judge-advocate:
May It Please the court, we have no objection to this matter coming In, but

I think it Is decidedly Improper to lead the witness In this manner. If the
counsel will make his questions so as not to be quite so leading; there will be
no objection on my part.

Q. Where were the members of your family --A. My daughter
was at the house of a man by the name of Cowen in Brownsville.

Q. What time did she come home from that party'?-A. A little
after 11 o'clock.

Q. Where were you at the time she came home--A. I was in my
bedroom upstairs.

Q. You were awake when she came in ?-A. Yes, sir.
Q. Well, were you aroused after you went to sleep that night? If

so, tell the court the circumstances.--A. I was aroused, sir, by some
firing, what I took to be a .45 caliber pistol.

Q. About what time was this?-A. That might have been maybe
half past 11 or thereabouts; I couldn't say; I don't recollect it.

Q. Had your family retired ?-A. Yes, sir.
Q. And you had been asleep, had you.?-A. Yes, sir.
Q. How many shots did you hear first, Sergeant?-A. The first

shots-I heard five that must have been from a pistol-heavy sound,
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deep sounds, and after that I heard some firing by a small-caliber
rifle.

Q. What did you do, Sergeant, when that occurred ?-A. I got
up as soon as possible and went in the hospital.

Q. Well, tell the court about how much firing you heard--A. I
only know there might have been a hundred shots or more.

Q. But the first shots you heard were four or five ?-A. Five shots;
yes, sir; heavy sounds.

Q. And what kind of shots followed those-A. Shots from a rifle,
small caliber.

Q. How many of those did you hear --A. Maybe a hundred or
more.

Q. Now, did you locate these first shots -A. Yes, sir; by the
sounds and it seemed to me that they come from the direction of
down Ironi the gates-in that direction.

Q. Did you hear any bullets passing through the air, Sergeant?-.
A. Yes, sir; I heard about two bullets whistling near my quarters.

Q. When was this in the firing? In what part of the firing did
you hear them ?-A. That was after I heard the first five shots.

Q. Where were you when you heard these bullets whistling over
your house?-A. In my bedroom.

Q. You wero still in your bedroom --A. Yes, sir; that was while
I was dressing.

Q. And what kind of shots-what kind of gun did you take these
to come from ?-A. The ordinary rifle, sir, small caliber.

Q. So that it was a small-caliber bullet, these two that you heard
whistle over your place?-A. I took them to be from a small-cali-
ber rifle.

Q. That is to say, modern high-power rifle. Is that what you mean
to say?-A. Yes, sir.

Q. Did you go out of your house at all? If so, where--A. I
went to the hospital, sir, as soon as I was dressed.

Q. And what did you find at the hospital? What were the condi-
tions there?-A. Sir, the lamps in the operating room were lighted,
and all the men were on theporch, patients and all.

Q. What porch was that, Sergeant?-A. On the front porch.
Q. Now, by front porch, tell the court what you mean. What

building did it face toward ?-A. It faces toward the post exchange,
bir.

Q. And your house is where, with respect to that, Sergeant-your
own living house -A. My house faced the parade ground; it is on
line with ihe post exchange.

Q. But is it on the same side of the hospital with the post exchange
or on the further side ?-A. On the further side.

Q. And it is really back of the hospital facing the parade, and
the porch nearly faces the line of officers' quarters, does it not-
A. Yes. sir.

Q. How long did you remain there on the front porch of the hos-
pital, Sergeant V-A. About an hour, sir.

Q. Did anyone interview you during that time--that is, officially V-
A. Yes, sir; there was a noncommissioned officer and two files ot the
guard.

Q. Did they interview you --A. Yes, sir; they wanted to know if
any bullets had struck the house-struck the hospital.

8 P,8 [MAR. 11,1907.
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Q. And what did you report?-A. I told them no; they hadn't
struck the house, but we had heard a couple of bullets whistling past
by the house.

Q. Did you know who this noncommissioned officer was at all-
A. No, sir; I don't recollect.

Q. Do you pretend to know where these two bullets came from, Ser-
geant-what point they were fired from? Exactly I mean, or do
you speak from a general direction ?-A. General direction, sir.
They might have come from the direction of the quartermaster corral.
Q. What I want to get at is, do you attempt to locate them defi-

nitely?-A. No, sir; I do not.
Q. Would you be willing to state how far away they were ?-A. No,

sir; I couldn't. say thfit, either.
6. Well, you didn't think they were right close at. you, did you?-

A. No, sir.
Q. You thought they were some distance away?-A. Some distance

away; yes, sir.
Q. Did any outside people come to your place that night, Ser-

geant?-A. Yes, sir.
Q. Tell th'3 court who they were.-A. Two colored women and

child.
Q. Did you have any conversation with them or hear any conver.

sation ?-A. Yes, sir: one of the women was very excited and asked
one of the patients," Who are you?" The man gave his name, which
I have forgotten, and then she made the statement she wanted to sleep
in the hospital because the Brownsville people were shooting up the
town.

Q. Well, did you give any orders about these people?-A. When
she insisted to come in the hospital I sent word by telephone and had
them removed by the corporal of the guard.

Q. You sent and had it telephoned over to the guardhouse to get
them from there ?-A. Yes, sir.

Q. Is that the last you saw of them ?-A. Yes, sir.
Q. How many patients did you have in the hospital at that time?-

A. I think four, sir.
Q. And how many hospital corps, men did you have there then ?-

A. Two, sir.
Q. And they were whom ?-A. Private (first class) Nolan and

private (first clahs) Saiborn.
Q. Sergeant, had you had a pay day since those Twenty-fifth

Infantry men came there?-A. Yes, sir; there was a pay day.
Q. What was the conduct of the men in connection with this pay

day?-A. I would call it orderly conduct.

CROSS-EXAMINATION.

QUESTIONS BY THE ASSISTANT JUDGE-ADVOCATE.

Q. Did you ever overhear any remarks made by any of the colored
troops there indicating dissatisfaction on account of the treatment
they were receiving there in town?

Counsel for the accused:
We object to that. It isn't proper cro-s-examlnntlon. and If he wants to

show that It nust be as his own witness. It Is bringing up In line squarely
what we raised the objection or rather question about a few minutes ago.



890 AF'RAY AT BROWNSVILMr., TEXAS. ASl.11,1o7.

Q. Did you testify at any time before Mr. Purdy, Sergeant?-A.
No sir; but before General Garlington.
Q. What date was that ;'do you remember -A No sir.
Q. Vas it about December 28, 1906, in Washingtoni-A. Yes, sir;

I was ordered from the post there.
Q. Did you state to him as follows: "Q. Did you ever hear any

remarks made by any of the colored soldiers that would indicate
that they were disgruntled or had any feeling against the citizens
of Brownsville?-A. No, sir; I didn't hear, except that there was
some dissatisfaction about their being served at other bars. Q. Did
you hear any remarks--"

Associate counsel for the accused:
May It please the court, at this stage I desire to interpose an objection to

these questions nnd answers delivered before the Investigating committee of
the Senate upon the ground that It is not a matter of cross-examination. The
court has made a number of rulings on this point, and my Idea of the tenor
of those rulings Is that they permit the prosecution or defense to make use of
tiny statement made by a witness that Is contradictory to another stateutent made
here for the purpose of proving that, and for that purpose alone. I do not believe
it Is proper to examine this witness about any testimony that he has delivered to
the Senate Investigating Committee or any other committee, or before any
person, unless it bears directly on some matter brought out on this examination
here. And to attempt to examine this witness In any other way than that
way Is to open up an avenue which we can never close In this Investigation.
It Is certainly competent to go into all these matters on reexamination that Is
gone Into on the cross-examination, and If the cross-exotui.nation Is not limited
to matters gone Into on direct examintlon this chain will be endless. It was
permitted In the examination of the witness preceding this witness at a length
of about two and a half hours before the court this morning, and the entire
testimony, to my opinion, Is Incompetent. They showed the fact that Corporal
Wheeler was before the Senate Committee antd In one question they asked him
whether or not he beard horses In the vicinity of the reservation, and the prose-
cution used two nnd a half houri on his cross-examination on this one question,
and It don't matter whether Corporal Wheeler heard horses or not. And In
addition to that, it took almost an hour on reexamination to clear the matter
up; all of which we don't think was necessary. I don't believe this can be
gone Into by the prosecution. This wltness has been available to the prose-
cution and they could have put hin on the stand and gone Into these matters,
but to attempt to make use of him In that Improper and Incomp-,tent way on
eross-exaniltintlon is, as I say, an endless Investigation, and we obJtct to It.

Assistant judge-advocate:
May Itplease the court, so far as these matters are covered by direct examina-

tion, we are wing for the court to consider him as our own witness. The
Judge-advocate informs me that the witness arrived here yesterday afternoon
and wasn't here at the time we closed our case. He Ii a very material witness
on (lie point as to whether there was any resentment on the part 'of the soldiers
toward the town people, which has been one of the most difficult points to show,
and In so far as we are willing to take him as our own witness and conduct the
examination In the ordinary lines of direct examination, but it will save calling
this witness later If it Is gone Into now.

Counsel for the accused:
We object to that for this reason: This witness has been available; he was on

the list of witnesses; there is no question about It; they knew exactly what this
witness would testify, for they called him here. They should have called him
and made him their witness If they had wanted to prove this. Our purpose Is
not to limit this examination at all, but If you open up that avenue we can ask
him anything. I have some business that Is demanding my attention and I
would be glad to get this thing curtailed as much Is possible. But if he wants
to put this witness on the stand we don't care, If they will do It afterwards.
We ask for a rulig of the court.
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Assistant judge-advocate:
With all due deference to the counsel for the defense, I believe It rests with

the court as to whether they will permit one side or the other to exceed the
limits of cross-examination and thereby make the witness their own witness and
In order to save time It smims to me that there points may as well be brought out
now as to wait later and bring them out.

Counsel for the accused:
We are perfectly willing for him to bring them out In an orderly procedure,

but to bring them out on cross-examination, we object to It.

The accused, his counsel, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, upon befig
opened, the presiding officer announced, in their presence, as follows:

I am Instructed by the court to announce that the objection Is sustained.

Q. Sergeant, you were asleep at the time these first shots were
fired ?-A. No, sir. I was asleep at the time they were fired; I was
awakened by the shots.

Q. Are you certain those were the first shotsf-A. That I heard;
yes, sir.

Q. What was the nature of these first shots--could you tell?-A.
I took them to be all .45 caliber.

Q. And how many were there--A. About five.
Q. And after that, the nature of the firef-A. Was a modern rifle.
Q. And was practically all of it of this modern-did practically

all of it sound like the modern rifle fire?-A. Yes, sir; except one
part of it that sounded like an automatic pistol to me.Q. About how long did this firing of the small-caliber rifles keep
up ?-A. It seemed to be about ten minutes.

Q. And in that space of time you stated that 100 or more shots
were fired, to the best of your belief ?-A. Yes, sir; they came very
close together.

Q. In speaking of this small-caliber rifle, do you mean the high-
power rifle?-A. Yes, sir.

Q. Such as the Springfield rifle at present in usel-A. Yes, sir.
Q. Have you ever been on the target range with troops since they

were armed with this new rifle?-A. Not with the Springfield, but
with the Krag-Joirgensen.

Q. So you have never heard the Springfield except occasionally
when sentries fired off their pieces?-A. No, sir.

Q. Did this sound of rifle firing you heard sound about the
same?-A. Yes, sir.

Q. Could you distinguish any difference between it? Could you
distinguish any difference between it and the shooting you have heard
when soldiers fired off their pieces ?-A. Except there was more of
it. it sounded to me the same.

Q. With reference to the first shots you heard, when was call to
arms sounded? Immediately afterwards -- A. It seemed to me im-
mediately afterwards. I was d-resing yet when the sound to arms
went. 0

Q. Is there a sentinel around the quartermaster corral on what is
known as No. 4 post?-A. Yes, sir.

Q. The two bullets that you have testified to as hearing while you
were still dressing came from the direction of the quartermaster cor-
ralf-A. Yes, sir; in the general direction.

891MAe. 11,1907. ]
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Q. Is it. not possible that these two shots were fired by the sentinel
on No. 4?

Counsel for the accused:
We object to that question; that can be drawn by Inference. It Is not fair

.ross-examination.
Q. That call to arms came almost imi.,ediately, I believe you said,

after the first shots were fired I-A. Yes sir.
Q. And before the rifle firing had reached its heightf-A. Yes, sir.
Q. Had the rifle firing started at all when the bugle soundedI
Counsel for the accused:
He hasn't said anything about the rifle firing reaching Its height; It Is a

misleading question, and we don't know what It means and It permits ot a sort
of Inference.

Q. Had the rifle firing began when the bugle sounded -- A. Yes,
Sir; and the call to arms went immediately after that.

Q. Immediately after the rifle firing startedf-A. Yes, sir.

REDIRECT EXAMINATION.

QUESTIONS BY COUNSEL FOR THE ACCUSED.

Q. You said something about mixed firing. Did you hear mixed
firing during the rifle firing?-A. Yes, sir; I heard it. It seemed
to me an automatic pistol.

Q. Did you hear anything else besides pistol, rifle, and automatic-
pistol firingf-A. No, sir; except the first five shots, which I took to
be a .45 caliber pistol.

(Excused.)
Counsel for the accused:
Sergeant Frazier Is out there, and I think I can save time by p, tting him on

the stand early In the mornig, as lie has been traveling, but if ihe court de-
sires we will go on this afternoon.

A member of the court:
I understood from some meniber that Captain Lyon was to be called as wit-

ness for the defense, and he ias been here for some tlie.
Counsel for the accused:
I think we shall cilm our right to put our witness on the stand as we see

fit. Of course, If the court wishes to order them on In any special order, we
recognize the right to do It.

The judge-advocate:
The orderly that was sent after Sergeant Frazier Informs me that he Is not

at present outside, but lie can be sent for.
The court then took a recess until 4.10 o'clock p. m., at which hour

the members of the court, the judge-advocates, the accused, his coun-
sel, and the reporter resumed their seats.

The presiding officer: *
I understand from the judge-advocate that the witness can not be found.
At this point a motion was made by a member to adjourn, where.

upon another member requested that a closed session be had before
the court adjourned.

892 [BIAR.1l1,1907.
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The accused, his counsel, the reporter, and the judge-advocates
then withdrew, and the court was closed, and, upon being opened,
the presiding officer announced, in their presence, as follows:

The court would like to know if the witnesses subpoenaed are all here now?

Counsel for the accused:
I have notice of three more witnesses being here of the list that was sub-

poenaed the other day. I have Indirect Information that others ought to be
here to-nlght or to-morrow morning; but that is the only direct Information
we have now, that three are here at this time.

The presiding officer:
-I ant instructed by the court to st.te that the court directs that the Judge-

advocate will have witnesses In attendance as needed.

The judge-advocate:
The judge-advocate has no knowledge of it, may It please the court.

The presiding officer:
We want the witnesses In attendance as needed, as far as possible.

The court then, at 4.85 p. m., March 11, adjourned until 10 o'clock
a. m., March 12, 1907. CHAS. E. HAY, Jr.,

Captain, Acting Judge-Advocate, Judge-Advocate.

HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., Alarch 10, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of March 11 was dispensed with.
The judge-advocate here addressed the court as follows:
As the mandate of the court to the judge-advocate that he shall have wit-

nesses in attendance as needed has been made a pa'rt of the record, I desire to say,
in order that the reviewing authority may not derive tn erroneous impression
that any delays are the result of my neglect, that I have not received a list
of the witnesses In the order in which counsel intends to call them, nor have
I asked it, for I myself declined to give such a list to counsel while conducting
the prosecution, believing that such a course would give the defense an unfair
advantage In preparing for his cross-examination of the next witness, since
the substance of the evidence to be adduced upon the direct examination was
to be found printed in one and in many cases two official reports. And for this
reason I hesitated to ask counsel to extend a courtesy which I myself had with-
held.

Further, I desire to say that, although I had heard indirectly that some of
defense's witnesses had arrived at the post, I did not know so officially, as
these men I have In mind failed to report to me upon their arrival, and up
to the time of this writing have still so failed, with one exception.

In accordance, however, with the mandate of the ,ourt, I shall use every
endeavor, by conferring with counsel or otherwise, to expedite this trial by
having witnesses appear promptly whether called by counsel or by the court
or by the prosecution in rebuttal.

By president of the court:
The court, as I understand it, only wanted to provide against unnecessary

delays, not desiring to specify witnesses by name, but that a sufficient number
of witnesses would be before the court so we could proceed with the trial, and
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In addressing to the judge-advocate of course It was understood by the court
that that would be arranged satisfactorily possibly with counsel for defense.

By counsel for accused:
In this connection counsel wishes to announce that he has Just been Informed

that four witnesses, to wit, Privates Howard and Ash, Corporals Madison and
Mcurdy will leave Washington to-morrow. That's beyond our control, and
we want it to be of record that the witnesses we want have not been here as
they should linve been two weeks ago, and delays are not of our making. We
will proceed as rapidly as we can without Injury to the defense.

JACOB FRAZIER, a witness for the defense, was duly sworn, and tes-
tified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDOE-ADVOCATU

Q. Please give your name.-A. Jacob Frazier.
Q. Your residence.-A. I was born in Tennessee.
Q. Your present residence?-A. Washington, D. C.
Q. Your occupation ?-A. I am a witness.
Q. Your means of livelihood, I mean, at present.-A. Not any-

thing particularly. I am not doing anything now but as a witness
fox the last month.

Q. Do you know the accused I If so, state who he is.--A. Major
Penrose; yes, sir.

QUESTIONS BY THE ACCUSED.

Q. Have you ever been a soldier ?-A. Yes, sir.
Q. For what length of time?-A. Soldier fourteen years, two

months, and five days.
Q. In what regiments has your service been I-A. Twenty-fifth

and Twenty-fourth.
Q. How long did you serve in the Twenty-fourth Infantry -- A.

About seven months.
Q. How many discharges have you received ?-A. Five.
Q. What has been the character of the discharges?
By assistant judge-advocate:
I object to bringing In the character of the witness at this stage of the

proceedings. It his character Is attacked then It will be perfectly legitimate.

By associate counsel:
In reply to the objection I would state that these questions being asked the

witness are purely Introductory In character and serve to fix the weight of
credibility that may be attached to his evidence.

By assistant judge-advocate:
A witness Is believed to be credible until credibility Is attacked, at which

time evidence of good character may be brought In.

By associate counsel:
May It please the court, I fully understand rules of evidence In regard to'

assumption that witness Is credible until he Is proved otherwise, but we know
that witnesses before a military court may be brought before the court In a
military capacity or simply in a capacity as an Individual. My purpose Is
to establish the length of the service of this man who Is going to testify; to
the character of that service, to show the weight that may be attached to
certain military testimony he Is to give.
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The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, i their presence, as follows:

I am Instructed by the court to announce that the objection Is sustained.

Q. When did you leave the service, Sergeant?--A. Twenty-sixth
of November, sir, 1906.

Q. Were you in the service on the 13th of August?-A. Yes, sir.
Q. What position did you occupy --A. I was a sergeant, first

sergeant, and when discharged was a duty sergeant. A.
F .What position did you occupy on the 13th of Augustl-A.

First sergeant.
Q. What company--A. D Company.
Q. As .first sergeant of D Company did you publish any orders to

that company at retreat on the 13th of August, 1900 ?-A. Yes sir
Q. What were those orders?-A. That no man would be allowed

out of the garrison after 8 o'clock.
Q. Did you in the proper performance of your duty as first ser-

geant take any steps to see to the execution of this orderf-A. Yes,
sir.

Q. What steps?-A. I published the order and then afterwards I
was told by my company commander if I could find the men on pass
to notify them and see that every man were in would be in the garri-
son by 8 o'clock. I went through the town, didn't find any soldiers
at all in the town, and I came onback to the barracks.

Q. How long did you remain at the barracks--A: Until half
past 9 o'clock.

Q. Where did you go then?-A. Went to my quarters that were
issued to me-that is, assigned to me-where I was sleeping at.

Q. Where were your quarters--A. About 400 or 500 yards from
D Company barracks.

Q. Just point out the approximate location on the map. (This is
the line of company barracks at Fort Brown, B, C, and D Company
barracks and the one vacant; this the town of Brownsville.) Just
point out the approximate location of your quarters at Fort
Brown.-A. I think it was about here. Near the guardhouse; that
is, just opposite the guardhouse. (Points out a place northeast of
the guardhouse near the fence separating the post from the town.)

Q. Did anybody else occupy those quarters with you ?-A. Yes, sir.
Q. Who?--A. First Sergeant Mingo Sanders and Sergeant

Brawner.
Q. Were they present in these quarters on the night of the 13th

of August -- A. Sergeant Sanders was.
Q. Where was Sergeant Brawner -- A. He was in charge of C

Company's quarters.
Q. What time did you go to bed ?-A. I think about 10 o'clock.
Q. Were you awakened during the night?-A; Yes, sir.
Q. About what time ?-A. About 12 o'clock.
Q. What did you do-upon being awakened ?-A. I put on my shoes

and my trousers and went to D Company's quarters.
Q. What condition did you find the company in upon arrival at

D Company quarters?-A. I found some coming downstairs, some
armed, and with their belts and guns.

Q. Was any officer present wit that company I-A. Yes, sir.
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Q. Who ?-A Captain Lyon.
Q. Was any roll called or any other verification made of the com-

pany after your reporting there to your captain ?-A. Yes, sir.
Q. Who made that verification ?--A. Captain Lyon himself.
Q. What way was it madef-A. On the company parade.
Q. In what way.was it he verified the company ?--A. He counted

each man; started in at the right and went around and counted each
man-counted every man.

Q. After the company was formed and counted by Captain Lyon
what were the first orders you received regarding the disposition oi
that company?-A. The captain gave orders. He had the men to
count off and march around in rear of the barracks, between the
barracks and the stone wall.

Q. What position did you take up back of the stone wall?-.
A. Line of skirmishers.

Q. What position were the men in --A. Some was kneeling, and
what you might say almost lying down, just so they could see over
the wall.

Q. Could any men have joined D Company after they were counted
by Captain Lyon ?-A. No, sir; not unless-no, sir.

Q. How do you know that?-A. Because I was in position to see
whether anyone could have joined or not after he counted them.

Q. How long did you remain in that position back of the wall-D
Company -A. Probably twenty-five minutes.

Q. What were the next orders you received ?-A. To get a lantern
and call the toll.

Q. Did you do that ?-A. Yes sir.
Q. Was it an accurate roll cali?-A. Yes, sir.
Q. What steps did you take to make it particularly accurate?-A. I

started in at tlie right and called each man's name, and at the same
time I walked toward the left to see that each man answered his
name and no one answered for him.

Q. What were the next orders ?-A. Captain Lyon had orders to
assemble his company and march through the town-patrol the town.

Q. How long were you absent in town ?-A. I don't know, sir;
couldn't say.

Q. Approximately?-A. Half an hour.
Q. Did you make any halts in town ?-A. Yes, sir.
Q. How many ?-A. Made two.
Q. For what purpose?-A. One of them-there was some Mexi-

cans passing by and the company was halted to see whether they
had any arms or not.

Q. Whut was the next halt you made?-A. Next halt was made
just before we got into Elizabeth street, when Doctor Combe hollered,
uIaltl Who is that?" Captain Lyon say, "It's me." He says,

"Is that you, Captain I Come on around here. There's one man
killed, one wounded, and a horse shot. Come on around this way."
We followed him around on Elizabeth street.

Q. Did you see any of those evidences of a horse or man being
shot -- A. To, sir.

Q. In what formation did D Company march through town that
night ?-A. Column of fours.

Q. Any noncommissioned officer at the rear of the company?-A.
Yes, sir.
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Q. What was his function ?-A. To see that the men kept in linu
and kept closed up.

Q. Upon arrival at the post, what were the next orders D Com-
pany received --A. Next orders was to fall out and remain right
around there; not to leave the vicinity where they was allowed to
fall out at.

Q. How long did they so remain ?-A. About three-quarters of an
hour.

Q. What did they next do?-A. Ordered to assemble; fall in line
and march around to the company parade and dismissed.

Q. Any further orders you received at that time?-A. The guns
would be put in the racks, and each man would put his gun in the
rack and the noncommissioned officers would lock up the gun rack,
and for them to keep quiet the rest of the night.

Q. Was this order carried outf-A. Yes sill
Q. Did you make any inspection?--A. I looked through the

quarters.
Q. For what purpose t-A. To see that the order was carried out

that was issued.
Q. Was any inspection of guns of that company made the next

morning?-A. Yes, sir.
Q. Who made that inspection 17-A. Captain Lyon.
Q. State the character of inspection made.-A. That morning after

reveille first call went for drill. We were all in line, and Captain
Lyon came down to the company and says to me, "Sergeant, get all
the men out and have them fall in line with their guns."1 One or
two men, cook's police, the room orderly, and the cook, didn't drill
that morning, so I had all the men to fall in line with their guns, and
I called the roll and reported to the captain. He gave the command,
"Open ranks." After the company opened ranks, dressed the com-
pany, and gave the command, " Front. Inspection arms." Captain
started in at the right of the company and taken each man's piece,
taken out the bolt, and inspected the piece.

Q. Was any further inspection made of any members of that
company?-A. Yes, sir.

Q. What was the character of that last inspection ?-A. There was
about three or four men were stepped out and the captain ordered the
quartermaster-sergeant to go and get those cleaning rods and some
clean rags, and he ran through the barrels of the guns and he found
them in good condition.

Q. Was any inspection made of the ammunition of that com-
pany -- A. Yes, sir.

Q. Where was the ammunition that was issued to the men car-
ried I-A. Ten rounds were in their belts and ten in the boxes up-
stairs.

Q. What was the result of this inspection of ammunition ?--A. All
the ammunition checked up.

Q. Where was the rest of the company ammunition --A. In the
storeroom.

Q. Was any box of ammunition opened on the night of the 13th-
A. Yes, sir.

Q. Was that verified that morning--A. Verified that night after
we returned to our barracks.
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Q. What was the result of that ?-A. There wasn't any of it miss-
ing It was placed back and placed in the storeroom-covered up
and placed in the storeroom.

Q. Who occupied the barracks in which you were located at Fort
Brown before you got there; do you knowl-A. No, sir; it was a
company of the Twenty-sixth Infantry; I don't know what company,
whether K Company or what company.

Q. Upon your arrival at Fort Brown did you make any inspection
of that barracks?-A. Yes, sir; I went through the barracks.

Q. With whom ?-A. Captain Lyon.
Q. Did you open the storeroom, or was it opened in your pres-

ence--A. Opened in my presence; I didn't open it.
Q. Who opened it?-A. Quartermaster-sergeant, I think-the post

quartermaster-sergeant.
Q. Did you find any ammunition in that storeroom -- A. No, sir.
By assistant judge-advocate:
I object to the character of this question; it is purely leading. If the coun-

sel would ask the witness what he found in there, or In some way avoid such
very leading questions, there would be no objection on the part of the prose-
cutiou.

By associate counsel:
I have no answer to make to that objection.
The accused, his counsels, the witness, the reporter, and the judge.

advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce that the objection Is sustained.
Q. When the storeroom was opened in your presence, Sergeant

Frazier, what was its condition ?-A. Well, sir, I can't remember
just what all were in there; but there was some property, I think,
belonged to the Twenty-sixth Infantry.

Q. What was the nature of that property1-A. It was packed up
in there.

Q. What articles of property were found in there?-A. I don't
know, sir, whether it was tents or what it were, but I know there was
some property in there-not any ammunition.

Q. Not any ammunition?-A. No, sir.
Q. Positive of that ?--A. Yes, sir.

CROSS-EXAMINATION.

QUESTIO S BY ASSISTANT JUDGE-ADV0OATE.

Q. Your quarters, Sergeant Frazier, as I understood you to say,
were about 400 or 500 yards from D Company barracks; is that
correct?-A. Yes, sir.

Q. With reference to those first two shots you heard-
By associate counsel:
May It please the court, I object to this question. In the very first Instance,

the witness has said nothing at all about any shots; I purposely avoided bring-
Ing In any shots and I distinctly object to any matter not covered by his direct
examination. I avoided that for a verY specific reason, which I will mention
to the court If desired.
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By assistant judge-advocate:
I will withdraw that question. I remember his saying he was awakened

and I thought he said he was awakened by some shots.

Q. You were first sergeant of D Company on August 13, 19061--
A. Yes, sir; I was first sergeant. .

Q. You were discharged as duty sergeant of the company; is that
correct ?-A. I was discharged as first sergeant the 20th of September,
1906.

Q. And was your warrant made continuous as first sergeant-
A. Yes, sir.

Q. You reenlisted the next day ?-A. Yes, sir.
Q. But you were finally discharged November 26 ?-A. Yes, sir.
Q. As duty sergeant-A. Yes, sir.
Q. It was about 12 o'clock when you were awakened on the night

of the 13th, I understood you to say.-A. Yes, sir.
Q. Did you look at a clock that night?-A. No sir.
Q. On the 24th day of November, 1906, before E. T. Barbon,

notary public at Fort Reno, did you state that on the night of-
By associate counsel:
May it please the court, I would like to ask the purple of the prosecution

In making any comparison between any statement previously made by the
witness.

By assistant judge-advocate:
We are not, at this time at any rate, attacking the credibility of the witness;

merely asking hint to test his recollection of events, and not with the Idea of
attacking his veraclty as a witness.

By associate counsel:
May it please the court, I have asked for a specific reply and have received

a negative reply. If there Is any specific purpose I would like to have it
stated: if not, I object to the introduction of any affidavit the witness has made.

By assistant judge-advocate:
I am asking this question, may It please the court, in order to test the

recollection of tLe witness and find out upon what facts he based his con.
cluslons, and it Is not being done with any other purpose at present.

By associate counsel:
May it please the court, I would ask the prosecution what conclusions he

refers to.
By assistant judge-advocate:
May it please the court, the time at which this firing occurred has been

stated by different witnesses at all times from sometime before 12 until
considerably after 12. The witness on the stand just now says it was about
12 o'clock, and in a previous affidavit he stated the time very definitely,
and I want to know how he was certain as to the exact time when he was
awakened, as quoted in a previous affidavit. The time of the shooting has
important bearing on this case as" to whether it was after or before midnight,
and how much before or after, and I merely want to find out how he knew just
what time it was and ask him to explain to the court how It was that there
is such a difference between the two times as stated.

By associate counsel:
May it please the court, the lack of accuracy of the assistant Judge-advocate

In making that statement Is shown by the affidavit to which he calls attention.
There is mentioned in that affidavit no definite statement as to the time; there
is mentioned In that affidavit no Inconsistent statement of time with respect to
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present testimony. Now, rather than take up time with any needless remarks,
I object to the Introduction of any testimony with respect to a previous affidavit
made by this witness on the stand, unless the prosecution can establish before
the court some specific definite purpose In the way of showing that some state-
ment made In that affidavit is Inconsistent with present testimony, and I make
this objection in accordance with the rulings of the court made many times on
similar points.

The accused, his counsels, the witness, the reporter, and the judge.
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce that the objection is sustained.
Please proceed with the trial.

Q. How great a proportion of the company were already in line
when.you got to the front of D Company barracks?-A. I couldn't
say, sir.

Q. Were half of them there?-A. I could not say whether half or
not, because the men were somewhat excited and I suppose I was
myself, and I couldn't say just how many were in line or how many
were trying to get in line.

Q. And you couldn't say how many were armed and how many
were not?-A. No, sir.

Q. Was it fairly light or dark in the immediate vicinity of the
barracks?-A. It was dark, except I think there was a lantern or
lamp at the corner of the barracks, at the edge of the road. I am not
sure, but I think there were.

Q. That is, at the gate that leads into the post from Elizabeth
street?

By counsel:
I object to that. He didn't say anything about a gate; he said corner of the

barracks.

Q. Which corner of the barracks? You mean the road which
passed between D and B Company?-A. Yes, sir. I an not sure
whether they were or not, but I think they were.

Q. Was an accurate roll call made at any time prior to the time
when the company was deployed as skirmishers along the wall?-A.
Right after they were. Right after the company was formed, sir,
there was a roll cgll.as

Q. How was this roll called?-A. All particular care that could
be taken, sir to see that men I called were there, and each man
answered to his own name for himself and not anyone else.

Q. This was in front of D Company or along the wall ?-A. Along
the wall.

Q. But I say, prior to that roll call which was called along the
wall, was there any accurate roll call made ?-A. No, sir.

Q. The company merely fell in and then counted fours and
marched to the wall?

By associate counsel:
May it please the court, I hate to be put In the attitude of always being up

here objecting to questions being asked, but If the examiner will please follow
the record of this man's direct testimony he can't be mistaken In what he

"a If there is anything he can shake about that testimony, It is perfectly
Aand we will not object; but to attempt to make this witness say there has

been no other verification of the company except to count fours is most Inac-
curate and most unfair, and we object to that line of examination. I don't
want to make any specific objection; I just want to call attention to that point.
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(At request of associate counsel, the record was then read, page1904 [896), first half of p~age.)Q. Was there any roll c4l1 made while the company was still in

front of D Company barracks-A. No, sir.
Q. Did you accompany Captain Lyon when he passed around the

line counting the men -A. Yes, sir.
Q. Did you also count the men ?-A. Yes, sir.
Q. How many men were there?-A. I disremember at the present

time. At that tme I knew, but I couldn't say just'how many there
were now.

Q. Were there any men absent not accounted for?-A. No, sir.
Q. So every absentee was accounted for.' But does your recollec-

tion enable you to state how many absentees there were and where
they were supposed to be 1-A. Why, there were 7 men on guard, 2
on pass, 2 men slept at the quartermaster corral, 2 at Captain Lyon's
quarters. That were all that were out-2 on pass, I stated that.

Q. What were the names of the 2 men on pass?-A. Corp. Charles
Hawkins, Private Walter Johnson.

Q. What were the names of the men at the quartermaster cor-
ral?-A. Privates Henry and Haley.

Q. What were the names of the men at Captain Lyon's quarters?-
A. William E. Jones and Taylor Stoudemire.

Q. When did these two men who were on pass finally turn up-
A. Next day; I don't know what time, but it was something fore-
noon.

Q. When your company is turned out ordinarily on occasions of
alarm, when there is apparent necessity for them to be ready for
action very soon, is it usual to count every man in the ranks--A.
We never had that experience before in the States.

Q. In the Philippines?-A. I weren't in any action in the Philip-
pines, sir, I were in Cuba.

Q. In case of fire in the post, when the alarm of fire is given, do
you stop to count the men when they turn out?-A. No, "sir; we
generally call the roll.

Q. Before you go to the fire?-A. No, sir; after we go to the fire.
Q. Do you know why the roll wasn't called that night when you

were in front of D Company barracks?-A. No, sir.
Q. Was there any unusual disturbance going on in town at this

time or in the vicinityI
By associate counsel:
I object to that question as not covered by the direct examination.

By assistant judge-advocate:
May it please.the court, If, in the opinion of the court, the circumstances

attending the occurrences narrated by this witness are not relevant and do not
bear directly upon what he has testified to upou the direct examination, I am
perfectly willing to discontinue that line of questioning and call this witness later
as a witness for the prosecution, but It seems to me that In explanation of his
actions that night, and of the actions taken by Captain Lyon and others, that the
attending circumstances as viewed by this witness are material and are relevant.
and the necessity for the action taken and the circumstances under which such
action was taken, it seems to me, are relevant and material and do not exceed
what has been brought out on the direct examination.
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By associate counsel:
May it please the court, at the outset of the testimony of this witness it was

established that he reported to his company and was acting uuder the direct
orders of his company commander. Ills company commander Is responsible for
any action he took. This witness is simply testifying to what action was taken
by the company; he doesn't know why It was taken or anything about It; It
was taken because he was ordered to take it by his company commander or
because his company commander received some other orders from higher
authority, and if the prosecution desires any evidence from this witness touch-
Ing on matters not brought out In the direct examination, we asih that they
serve notice on this witness and Introduce him as-a witness In rebuttal If they
wish to do that. We do not think it proper to interfere with the course of this
defense, to cross-examine witnesses on matters not brought out on direct
examination. These witneses are brought in here to cover certain special
matters; they are not supposed to cover any and all matters that come within
their range for three or four months preceding or succeeding August 13.

By assistant judge-advocate:
May it please the court, this witness has testified that he was awakened

ailinut 12 o'clock on the night of August 13, 1000, and, I believe, stated that he
dressed hurriedly and ran down to his company barrnwks. On cross-examlina-
tion It Is perfectly legitimate to ask him what awakened him and as to what
happened during that time after he was awakened.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce that the objection Is sustained.
Please proceed with the examination.

Q. At what interval were the skirmishers stationed along the gar-
rison wall ?-A. I don't know, sir.

Q. Did you not pass down that line?-A. Yes, sir.
Q. Can't you tell whether they were 2 yards apart or 10 yards

apart?-A. o, sir. Being dark and having very little time, I don't
think I would have time to notice what interval they had, which I
didn't notice. I couldn't say.

Q. When you called the roll out there at the garrison wall did
you have a lantern with you ?-A. Yes, sir.

Q. Will you please describe again the manner in which you called
that; did you go up to each man after he replied "Here" to his name
and see that he was the man whose name was called?-A. I started
in to the right, calling the roll, walking on down to the left of the
line io the last man, and called his name, and each man answered to
his name, and that's who it was; no one else.

Q. If it was so dark that you couldn't see to distinguish the inter-
vals between these skirmishers, how was it you can be absolutely
certain that each man responded to his own name as calledf.-A.I
beg pardon; I didn't say it was so dark I couldn't see. I said I didn't
notice; I didn't take time to see what interval they had.

Q. Did you, after calling each man's name, go in the direction
of the answering voice and assure yourself that the man who re-
sponded was the man whose name was called 7-A. Yes, sir.

Q. Did you go over to each individual?-A. Yes, sir; I was right
behind each individual man as I called his name; right in rear of him.

Q. Is not your list of the privates of the company arranged alpha-
betically?-A. Yes, sir.
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Q. Did all those privates fall in alphabetically from right to left :-
A. No, sir; it would have been impossible for then to do that.

Q. Did you first call their names and then look to see who the
man was, or did you look to see who the man was and then check
off his name on your roll ?-A. I called each man's name; he
answered; I see that was the man that answered, no one else but him;
could see that myself-could see the man and know he was the man
that answered.

Q. How many yards of front, to the best of your recollection and
belief, did the company cover at this time along the wall---A. I
couldn't give any definite answer on that, sir.

Q. Was it 50 yards or 200 yards?-A. Oh, no, sir; it wasn't 200
yards; I am sure it wasn't that much.

Q. The best of your belief?-A. To know I was certain, they
covered 50 yards. I know they covered that much.

Q. Do you know they didn't cover 100 yards?-A. No, sir; I don't
know they didn't cover 100 yards.

Q. I want to clear up this point, Mr. Frazier. Did you personally
go up to each man who replied "Itere" to a name called ?1-A. Yes,
sir.

Q. You walked up to that man, did you ?-A. Yes, sir.
Q. And you didn't call any other name until you had walked up

tw that man and seen who he was?-A. I called a man's name, and
when he answered I walked up there and saw that he was the man
who answered.

Q. Even though he happened to be at the extreme other end of
the line?-A. Yes, sir; it didn't make any difference where he was
at. I called his niame.

Q. How close did you have to go to a man before you could dis-
ithigiish him?-A. I would have to go within 3 feet of him.

Q). So you walked up within 3 feet of each man whose name was
ciled before you called any other name?-A. Don't understand me
that I walked up to 3 feet exactly; it might have been 2 feet, or
co er.

Q. But approximately so?-A. About 3 feet or 21.
Q. This ioll call must have taken some time, did it not, if made

with such accuracy and care?-A. It didn't take so long-not so long.
Q. There were about how many men in the company along the

wall at that time, to the best of your recollection-50 or 601-:A. I
think about .52.

Q. And if these men were at an interva! of only 2 yards they
wold cover about 100 yards, wouldn't thev?-A. Yes, sir.

Q. If they were at an interval of 3 yards, they would cover about
150 yards; is that right?-A. Yes, sir.

Q. If you went up to each man after calling his name, the names
on the rNll so far as the privates were concerned being arranged
alphabetically, it must have taken a good deal longer than it ordi-
narily did to call the roll in broad daylight, did it not?-A. Yes,
sir: took longer.

Q. About how long, to the best of your recollection, did it take you
to call the roll at this time?-A. I don't know exactly; it might
have been five or ten-well, it wasn't ten minutes-about five or six
minutes.
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Q. There were about 85 privates or thereabouts in line?-A. I
don't remember, sir.

Q. Well, between 30 and 40, then; if you had 52 men in the com-
pany you must have had between 30 and 40 privates on the line, did
you not f-A. Well, I couldn't say just how many we had; we had
something like that, probably; I couldn't say.

Q. You had more than 20, didn't you --A. Yes, sir; I had more
than 20.

Q And you had more than 80, didn't you I-A. I suppose I did;yes, sir.

&. f you went up to each one of those men when they wero sta-
tioned at intervals in skirmish line along the wall, on a dark right,
don't you think it took you more than ten minutes to call this roll-A. No, sir.

Q. Did you run from one man to the other or walk -A. I
walked.

Q. With reference to the Mexicans you say you saw uptown, did
they all have guns ?-A. I didn't see but one gn. That is, with the
civilians, while I was passing through the town that night.

Q. And who was this civilian?- A. I don't know, sir. He told
me he was an officer of the law; at least, it was told in my presence
to Captain Lyon that he was an officer of the law.

Q. Are you sure that was the only civilian you saw with a gun l--
A. Yes, sir.

Q. After you came back from town and entered the garrison,
whereabouts was it that the company fell out?-A. Between the
stone wall and the barracks, right alongside of the wall just as you
come in the side of the gate, near the gate.

Q. So it was in rear of D Company barracks and between it
and the wall ?-A. Yes, sir.

Q. You say the men were given permission to fall out, but to
remain in that vicinity ?-A. Yes, sir.

Q. The men did this, did they ?-A. Yes, sir.
Q. Were there any lights there at that time-A. In the quarters?
Q. No; outside in rear between D Company barracks and the stone

wall I-A. Yes, sir; one lantern I had with me.
Q. Did you keep this lantern burning all the time after you called

the roll along the wall f-A. Yes, sir; I kept it burning while we
were out there.

Q. All the while you were out along the wall f-A. Yes, sir. I
mean after we came back in and fell out, while we were behind the
company barracks and the wall.

Q. So that at that time the only light in the immediate vicinity-
Were there any lights at the garrison gate f-A. Yes, sir.

Q. How many ?-A. One, I think; I am not sure, but I know
there was one.

Q. 'You know there was one, and there might have been two
thereI--A. I think there's only one; I am not sure of any more.

Q. The only other light in the immediate vicinity of the company
after it had fallen out was this lamp at the gate and this lantern
which you had; is that correct ?-A. Yes, sir.

Q. 'the men had fallen out and remained in that immediate vicin-
ity, you say, for half or three-quarters of an hour-A. Yes, sir.
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Q. Do you know they all stayed right there in rear of D Company
Could you see them all all the time ?-A. No, sir; its impossible for
me to see the men when I was lying down myself with the men; I
couldn't say they all stayed there; I couldn't say they all went away;
I know when the company was ordered to fallin and march to the
copoiny they all fell in.
eQ. Where was Captain Lyon at this time-near the gate, or did

he remain with the company --A. Captain Lyon was between the
wall and D Company barracks.

Q. Was hepresent all the time that the company was lying there,
after the order had been given to fall out, but remain in the
vicinityl-A. Yes, sir.

Q. He didn't go upto the gate at all ?-A. I don't remember seeing
him at the gate; I know he was there; I know the company was right
close to the gate, which if the captain had went to the gate he would
have been with the company.

Q. But as far as you yourself were concerned you laid down and
took things easily, did you ?-A. Yes, sir.

Q. You didn't walk up and down the line ?-A. No, sir.
Q. During this time was there not abundant opportunity for an

individual man to have cleaned his rifle if he so desired?-A. Not
unless he cleaned it in the dark, and I don't think a man could clean
a gun very well in the dark.

Q. It can be cleaned, though, after a fashion by means of the-.
By associate counsel:
May It please the court, I would like to ask the examiner to conclude that

line of examination under the various rules of the court that have been made.
It does not cover matter within the direct examination. If he wishes me to
object to that specifically I will do it on that grounds.

Q. Did Major Combe come back with you in this patrol from
town-Mayor Combe, I mean?-A. I think he did.

By counsel:
We object to that; we have not said anything about it.

Q. After you came back from your patrol and the company had
fallen out in rear of D Company barracks, and was later assembled,
you went directly to the barracks then and put the arms away, is
that correct?-A. Marched on the company front on the company
parade ground, sir; and the men were dismissed-the company were
dismissed and their guns were put away at once in the gun racks
and locked up. %

Q. Who retained the keys to the gun racks?-A. The noncom-
missioned officer in charge of quarters-Corporal Powell.

Q. What time was inspection made next morning, to the best
ofyour recollection ?-A. About 6.15.

Q. About 6.151-A. Or 0.30 probably, might'have been 6.30.
By assistant judge-advocote:

Merely with the idea of refreshing the witness's memory and not with any
view of attacking his credibility, I desire to read to him or show to him his
answer to a question propounded by Senator Foster. as to the hour that in-
spection was made on the morning of the 14th. Possibly after glancing at his
answer here he will be able to tell us possibly with more particularity Just
about the time it was, or with more accuracy.
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By associate counsel:
May It please the court, I object to Senator Foster's Investigntion being in.

troduced before this court for that purpose.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce that the objection Is sustained.
Please proceed with the examination.

Q. Are you sure it couldn't have been about 71--A. No, sir; I am
not sure it couldn't have been about 7, but I don't remember what
time the calls went; but I know my idea; it was about 6.30.

Q. Do you know what time reveille was sounded there?-A. I
think about 5.15.

Q. And what time was drill call?-A. I don't remember, sir. I
don't know whether drill call went 6.10 or 0.15--1 am not sure.

Q. Are you sure as to whether this inspection was made before
or after drill call ?-A. I am sure it was made after drill call.

Q. Thinking it over carefully, what is your best recollection now
as to whether it was 0.15 or 0.30 or about 7 when this inspection was
made?-A. I should think it was about 0.30.

Q. If you at any other time stated it was about 7 o'clock or 7.10,
was that a mistake then or not?-A. I have never made no statement
exact what time it were. Of course I couldn't say I have made any
mistake.

Q. What men were absent at inspection aside from the men on
guard? 'What other men were absent at this inspection on the morn-
ing of August 14 f-A. Two men on pass were a bsent.

Q. How about these two men that slept at Captain Lyon's quarters
and the two men at the quartermaster corral f-A. They drilled just
the same as the rest of the company. '

Q. So they were present at inspection ?-A. Yes, sir.
Q. So the only men absent were the seven men on guard and the

two men on pass?-A. Two men on pass.
Q. Did Captain Lyon himself run this rag through the barrel of

each piece to test its condition, or did you do that?
By associate counsel:
We object to I.,t question for the same reasons we have the other.

By assistant judge-advocate:
May it please the court, It was brought out In the direct examination that

three or four men, I am not sure which, were ordered to step to the front, or
something of the kind, and that Captain Lyon and this witness, or the quarter-
master-sergeant, I aim not sure which one It was, ran a clean rag through to
test, or rather to find out, whether the rag would show afterwards any signs
ofIowder stains or anything of the kind.

By associate counsel:
May it please the court, If the object of this question Is only to refresh the

mind of the examiner he had better consult the record; It Is there,
(The record on this point was read over.)
By assistant judge-advocate:
Is there still an objection on the part of the defense to a question Intended

merely to find out who ran the rags through the barrels of those guns?
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By associate counsel:
There Is no oblectlon, if you want to find out who Is meant by "he."
By a member of the court:
I object to this conversation between counsel.

By the president of the court.:
The objection was to the form of the question. I understand.

By counsel:
Yes, sir.

Q. Who ran the rag through the barrel of these three or four pieces
that were selected for further insp)ection ?-A. Captain Lyon.

Q. Do you personally know the result of that I Did you see any
of the rags after they vere run through ?-iA. Y4,s, sir.

Q. How did they seem to you?-A. Seemed to me that they showed
no marks of any powder on them.

Q. Did you look at them carefully ?-A. No, sir; I didn't make any
ins ction of them.

Q. So you are not prepared to state whether or not they did have
any powder stains on them?-A. I didn't see any on the rags.

Q. But you didn't examine them closely ?-A. No, sir.
Q. You spoke about the cartridges that the men carried' did they

carry 10 cartridges in their belt ordinarily and 10 in their McKeever
cartridge boxes?-A. Yes, sir.

Q. And at the time of this inspection did the men have their
McKeever boxes on or not ?-A. No, sir.

Q. h1ow many rounds did each man have on his person at this
time?-A. Ten.

Q. Did you see with your own eyes that each man did have 10
rounds?-A. Yes, sir.

Q. And no more and no less?-A. Had 10 rounds; that was all.
Q. And there was inspection made later, I believe, in the barracks,

to ascertain how many cartridges each man had in the barracks; is
that correct?-A. Yes, sir.

Q. How long after this inspection held in front of the barracks
was this inspection to ascertain the amount of ammunition each man
had, other than that in his belt?-A. As soon as the men could get
upstairs and get their boxes and belt laid both the box and the belt on
the bed so the company commander could inspect the cartridges.

Q. Were both the boxes and the belt laid out on the bed together-
A. Yes, sir.

Q. So that at that time each man should have had 20 rounds?-A.
Yes, sir.

Q. Did each man have that?-A. Yes, sir.
Q. Did you ever in your experience as a soldier and as a first

sergeant know of men having odd cartridges, in their possession in
their lockers or anywhere else about barracks?-A. I couldn't answer
that; I couldn't say, sir, whether I have or not, sir.

Q. Didn't you ever know of any enlisted mien to ever have a few
rounds more than his authorized allowance of anmunition-A. I
don't remember, sir.

Q. You have had how many years' service, Sergeant Frazier--A.
Fourteen years.
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Q. And you can't remember whether you ever saw a soldier with
one or two more rounds of ammunition in his possession than he was
charged with on the company books?-A. I couldn't say such thing
as that-I aid no attention to-I couldn't say I have seen any;I
can't remember things that's just such little things as that for the last
four or five years past. I couldn't say I have and I couldn't say I
have not, because I don't remember.

Q. Have you ever been quartermaster-sergeant?-A. No, sir.
Q. What kind of ammunition was this? Was it the steel jacketed

.30 caliber Sprinfield cartridge or was it the so-called guard car.
tridge or the short range cartridge ?-A. This was the .30 caliber.

Q. And steel jacketed ?-A. Yes, sir.
Q. It was the regular ammunition such as you use at target prac-

tice or in action, was it not?-A. Yes, sir; the same ammunition.
Q. Did you have any guard ammunition?-A. Not at Fort Brown;

we didn't, sir.
0 Q. You had none at Fort Brown ?-A. No, sir; not in our posses.

sion.
Q. You had used that, however, before you came to Fort Brown ?--

A. Yes, sir; used a little of it at Fort Niobrara, Nebr.
Q. That was turned in before you left?-A. Yes, sir.
Q. Was it turned in to the company storehouses by the individual

men or did each company turn over to the ordnance officers their
supplies?

Py counsel:
May It please the court, we object to that. This man Is not quartermaster.

sergeant and not the proper witness to determine that fact; the quartermaster-
sergeant, we might state for the information of the court, is here.

By assistant judge-advocate:
The quartermaster-sergeant, as I understand It, may it please the court, Is to

be called as a witness for the defense, and If the defense at that time will have
no objection to my ascertaining from him where and how this ammunition was
turned In and tho possibility of the men having any of It, I would prefer to ask
him, as he knows possibly better than the present witness.

By counsel:
We don't purpose to hypothecate the future at all In the way of promises.

By assistant judge-advocate:
I desire to state, then, may It please the court, that the first sergeant of a

company surely ought to know what ammunition he has on hand and what Is
done with any large amount of ammunition that Is turned in. I am sure that
as first sergeant he ought to know whether they had any guard ammunition In
the storehouse or whether It was all turned In at Fort Niobrara, and that ncne
was In his company-at any rate, at the time.

By counsel:
May It please the court, there is no specific purpose In that, and the court will

certainly take judicial notice of the fact that the custodian of this is the proper
one to testify as to how this should be done. I have served notice on the judge-
advocate that the witness to establish that fact, If he wants it in evidence, can
be made his own at the proper time. It Is not proper cross-examination-some.
thing that occurred at Fort Niobrara. Absolutely Incompetent, Irrelevant, and
immaterial, and not proper cross-examination.

Q. You testified in your direct examination about movin&c into
barracks vacated by the Twenty-sixth Infantry.--A. Yes, sir; I have
testified.
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Qa Were you there when the barracks were first unlocked or not-
A. No, sir; I was not there when they were first unlocked. I was
with the company.

Q. There was a good deal of confusion at the time you reached D
Company barracks on the night of August 18 or the early morning
of August 14, was there not?--A. Confusion-what do you mean?

Q. I mean that men were running into each other in the dark or
that they were unable to find things that belonged to them; that some
men turned out with arms other than their own, some men not fully
dressed, some men without their shoes. Is that not the case?-A. I
don't remember seeing anyone without their shoes.

Q. Was there not a gobd deal of confusion in and about the bar-
racks at the time you reached it--A. Yes, sir.

Q. And there seemed to be a good deal of excitementf-A. Yes,
sir' the men coming downstairs trying to get in line.4 Did any men go upstairs to get more clothing?-A. I don't re-
member- I know I went upstairs and ordered the men to get down
as quickly as possible.

Q. There were no lights in the barracks?--A. Not at the time I
got to the barracks; no, sir.

Q. If it was so dark outside you had to get within 8 feet, more or
less, of a man in order to distinguish him it would be pretty hard
inside the barracks for each man to get 11 his clothes and impossible
for him to be sure he had gotten his own arms. Is that not correct?

By associate counsel:
I object to the question on the ground that it is attempting to deliver an argu-

ment and the question asked the witness 18 not specific and not covered by the
direct examination.

Q. Was there confusion in the barracks when you went there ?-A.
1 met several coming downstairs, as I have stated before, when I got
to the company.

Q. Were there any men upstairs ?-A. Yes, sir.
Q. You are unable to give us an idea of how many there were?-

A. I don't know, sir, how many there were.
Q. Do you suppose that a quarter of the company.or half of the

company were still upstair~s-L-A. I could not make any suggestion
about that at all; I know there were some men.

Q: And you could hear them in the dark?-A. I could see them
coming downstairs.

Q.I mean inside the barrack room you could hear them fumbling
around trying to get their clothes or arms ?-A. Yes, sir.

Q. Could you tell from the sounds you heard-the men talking and
so on-at the time that they were having a good deal of trouble
getting their own things ?-A. No, sir; couldn't tell.

Q. The upstairs squad room has a stairca" in front, as brought out
on your direct examination. Is there not also one in tba rear

By associate counsel:
May it please the court, I beg your pardon as to that statement that you make

use of In your e.nifnation of the witness. I challenge the statement. It Is
not contained In the direct examination.

Q. Did you not state on your direct examination-possibly, how-
ever, it was on cross-examination, I am not certain-that you %vilet
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upstairs, up the stairway, as the men were coming down?-A. Yes,
Sir.

Q. And is that staircase not in front of the barracks, that one you
went up?-A. It is in the barracks.

Q. Isn't it just in front of the front wall of the barracks, so that it
comes down from the upper porch to the lower porch ?-A. There is
one in rear of the barracks, on the back of the barracks, that comes
down that way; one on the front comes straight down; that divides
about half of the quarters.

Q. So that the front stairway is inside the building and not out on
the porch the way the rear one is--A. No, sir.

Q. The doors of the barracks were all open, were they, so far as you
know ?--A. I didn't examine any doors, sir. I went in; one door was
open; I don't know whether the rest was open or not

Q. The windows were all open ordinarily, were they not, in summer
in the barracks of the troops at Brownsv'illel-A. Likely that they
should have been, sir; warm down there, and of course they probably
had the windows open-had them hoisted.

Q. To the best of your belief, were all the doors open. to both front
and rear?-A. I don't know, sir; I couldn't say. I didn't pay any
attention to the doors.

REDIRECT EXAMINATION.

QUESTIONS BY THE ACCUSED.

Q. Sergeant Frazier, were you able to find these two men on pass
when you made your tour through the town to carry out the orders
givenyou by your company commander?-A. No, sir.

Q. hid they report from pass the next morning?-A. Yes, sir.
Q. What report did they make?-A. Corporal Hawkins reported

he were in town when the shooting occurred and he was afraid to
return to the barracks, and Private Johnson reported-

By assistant judge-advocate:
I object to the witness stifitag what some one reported to him he was doing at

the time of this occurrence.
By associate counsel:
I will Just withdraw it.
Q. Corporal Hawkins; and who was the private?-A. Walter

Johnson.
Q. Was Private Walter Johnson accounted fort-A. Yes, sir.
Q. With respect to the opening of the storeroom of your company

barracks when your company arrived there, were you personally pres-
ent when that storeroom was opened by the quartermaster-sergeant
of the ppst?--A. Yes, sir.

EXAMINATION BY THE COURT.

Q. You testified that you received five discharges from the United
States Army. What was the nature of those discharges as to charac.
ter of service rendered, etc.?
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By assistant judge-advocate:
Is that a question by a member? If so, on the ground that the court Itself

held only a short time ago that such evidence was Inadnils-uible, I object to it
as a question by a member.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce that the objection Is sustained.

Q. While this inspection of guns was being made in front of your
barracks about 6.30 a. m. August 14, 1906, did you notice a carriage
pass along the road in front of your barracks? If so, state, if you
know, who were in thfit carriage.-A. I don't remember whether there
was any passed there or not, sir.

MiNO SANDERS, a witness for the defense, was duly sworn and tes.
tified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. Please state your name, your residence, and present. occupa-
tion,-A. Mingo Sanders; late first sergeant of Company B, Twenty-
fifth Infantry. My residence now at Washington, D. C. I am here
at Sam Houston now.

Q. Have you any occupation at present I-A. Not any, sir.
Q. Do you know the accused? If so, state who he is.-A. Maj.

Charles W. Penrose, of the Twenty-fifth Infantry. Major of the
First Battalion.

QUESTIONS BY THE AcCUSED.

Q. Sergeant, how long have you been in actual service ?-A. About
twenty-five years, six months, and seven days.

Q. ow much service have you for retirement?-A. One year, five
months and twenty-three days to retire in, with double time.

Q. That is, counting your war service double, you could retire if
you could complete one year, five months, and- A. Twenty-three
days; yes, sir.

d . ?,here has your service been, Sergeant, in what regiment-s?-A.
In the Twenty-fifth Infantry, Company B, the whole entire term of
enlistment.

Q. How long were you first sergeant of B Company, Sergeant?-A.
I was appointed first sergeant of Company B the 3d of February,
1900, at Subig, P. ..

Q. What portion of your service previous to that was as a non-
commissioned officer?--A. I was appointed corporal about the 1st
of September, 1883; I was appointed sergeant the 1st of May, 1891.

Q.Then, you were continuously a noncommissioned officer from
the time you were appointed a corporal ?-A. Yes, sir.

Q. You served with your regiment in Cuba and in the Philippines,
did you, Sergeant_?-A. Yes, sir.
0 Q. And went down with the first expedition to Cuba ?-A. Yes,

Sire
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Q. And you were in the battles that were fought there in Cuba ?-
A. In Cuba, at El Caney, on the 1st, and at San Juan Hill on the 2d.

Q. Were you in any actions in the Philippine Islands?
By assistant judge-advocate:
May It please the court, I don't see that this has any particular bearing on

the subject-matter covered by the specifications, but if the defense has any good
reason for It we have no objection to Its continuing.

By counsel:
The best reason In the world. Thee certainly can be no objection in

Introducing a witness to a court to show the court who he is and what he
Is. It is not a question of character; it Is a question of who this man is.
He is a military witness, has had nearly thirty years' service, and we are en.
titled to show who we are Introducing as witnesses before this court, just the
same as we can show any man's employment when he copies here. The Judge-
advocate opens that up by asking the question primarily. It Is futile to attempt
to say that we can't let the court know whom we are Introducing as a witness.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I um Instructed by the court to announce that the court sees no objection to
this line of examination within proper limits.

The &uort then took a recess. until 2 o'clock p. m., at which hour
the members of the court, the judge-advocates, the accused, his coun-
sel, and the reporter resumed their seats.

The judge-advocate:
I am in receipt of a letter from the Adjutant-General's Office in Washington,

which I think may perhaps be of Interest to the court, and with the permission
of the court I will read it.

The presiding officer:
Yes, sir.

The judge-advocate:
It is as follows: "Referring to your letter of the 16th ultimo, forwarding

subpcenis for 1,1 civilians, formerly members of the Twenty-fifth Infuntry,
desired as witnesses for the defense In the case of The United States v. Major
Penrose, I have the honor to inform you that the summary court officer at
Washington Barracks, D. 0., to whom the subpoenas were referred for service,
has reported that he hbu served the subpoenas In the cases of Thomas J. Green,
Mingo Sanders, Jacob Frazier, Walker McCurdy, and Alexander Ash. The sum-
mary court officer reports that he has retained the subpoenas In the cases of J. H.
Howard and James R. Reid, as the men are expected to arrive In Washington
on the 12th Instant to testify before the Senate Military Committee, when the
subpoenas will be served. Of the persons for whom subpoenas were forwarded
by you and on whom the subpoenas have not been served, with the exception
of Howard and Iteid, only two are named in the modified list furnished by
telegraph bn the 6th Instant. These two are Charley Hairston, who is re-
ported to be at El Reno, Okla., and Newton Carlisle, supposed to be at Kansas
City, Mo. Instructions have been given to-day to the summary court officer at
Fort Reno and the recruiting officer at Kansas City to serve tho subpoenas on
Hairston and Carlisle. respectively."

Counsel for the accused:
May it please the court, we happened to come into possession to-day of the

address of Hairston. He is in Washington City, and we would like to have
the Judge.advocate to wire his address. I don't recall what names were on
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that list this morning. There were four who were to leave Washington to-
morrow. and if there Is no objection we would like the judge-advocate to request
that those witnesses be hurried along as much as possible. That list, having
just been found, Is Howard, McCurdy, Ash, and Madison.

The judge-advocate:
If the counsel will kindly write a telegram, I will see that It goes on the wire

at once.
Counsel for the accused:
If we may have Just a few minutes' recess, we will formulate one.

The presiding officer:
Very well.

The court then took a recess until 2.1.5 p. m., at which 'hour the
members of the court, the judge-advocates, the accused, his counsel,
and the reporter resumed their seats.

MI O SANDERS, a witness for the defense was reminded that he
was still under oath, and further testified as follows:

DIRECT EXAMINATION CONTINUED.

QUESTIONS Y COUNSEL FOR THE ACCUSED.

Q. Sergeant, were you stationed in Brownsville in the month of
August. last?-A. Yes, sir.

Q. You were there on the 13th of August, were you I-A. Yes, sir.
Q. Did you receive any unusual order that afternoon?-A. I re-

ceived orders about between 4 and 5, I judge; it might have been a
little sooner or later.

Q. What were those orders, Sergeant, and whom did you receive
them froin?-A. Lieutenant Lawrason. Lieut. George C. Lawrason
came over to the company and asked me whether there were any
men on pass or not. I told him, "No, sir." He said, "Send me two
responsible noncommissioned officers." I sent him Sergt. Walker
McCurdy and Corpl. Wade H. Watlington; he gave them instrue-
tions "to go all over the town; if you see any men that belong to
B Company tell them to come to the quarters at once," and stated
to me to publish on retreat that no men would be allowed in town
after 8 o'clock. I told him, "Yes, sir" and I performed that part
of the duty; at retreat I published the order by orders of Major
Penrose.

Q. Sergeant, where did you live at Brownsville-with the company,
or were you a married man?--A. I was married; I lived about 400
or 500 feet, I judge, a little east of the barracks, in the noncommis-
sioned officers' quarters.

Q. That was in the same row of quarters where the first sergeant of
D Company lived ?-A. Yes, sir.

Q. Who else lived there, if anybody ?-A. Sergeant Brawner lived
in the center quarters; I lived on the left, Frazier on the right, and
Brawner in the center of C Company.

Q. Now, were you waked up during the night of August 13 and
14? If so, about what time?--A. I judge about 12 o'clock. Mrs.
Brawner was hammering on the door; my wife woke a little before
I did, and she claimed there were a fire out here. My wife run to the
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door, and so did I when I got to the door I heard call to arms
sounded; I returned and partly dressed and proceeded to the com-
pany, along the board walk that run parallel with the barracks, as
fast as I could and-

Q. Well, did you hear anything unusual as you were passing along
the board walk I If so, what was it ?-A. When I were passing along
the board walk I heard bullets whistling in the air from. toward the
town, going toward the opposite direction of the hospital.

Q. Well, then, you went to the barracks, and what did you do when
you got there?-A. I went into my quarters; that is the office. I
got my roll, got my gun, got my belt, put on my belt, gun in my
hand, and I come out and asked Private Ernest English where was
my lantern. He said, "Sergeant Jackson has got it. Jackson then
was standing on the porch with his lantern in his hand. I said,

Jackson, give me that lantern;" he handed me the lantern. I said,
"Fall in, R Companq," passed around to the right of the company,
and taken my station in front of the company.

Q. Did you call the roll ?-A. I did.
Q. Did you report to anyone? If so, what report did you make?-

A. I made the report to Lieutenant Lawrason, the results of the roll
call.

Q. What report did you make?-A. The results of the roll call
was four men absent-Miner Brown, John Brown, Alfred N. Wil-
liams, and William Smith-and I stated where they slept at.

Q. Then what did you do?-A. Lieutenant Lawrason said to me
then to send a man upstairs and get Smith; then Lieutenant Law-
rason gave the orders to issue ammunition; told Sergeant McCurdy
"to go and get a box of ammunition." Sergeant McCurdy went in
and got the ammunition, opened it, I taken the bandoliers out. myself,
and issued two bandoliers to each squad.

Q. What happened then with the company?-A. The company
then had orders to move in rear of the quarters and take up the line
of defense.

Q. In rear of your own quarters?-A. In rear of Company B's
quarters.

Q. Well. do you know just where you placed the company or where
the company was placed?-A. There were squads placed on the left
of the main gate entering into the garrison.

Q. When was that done, Sergcant?-A. That was done immedi-
ately after the company had moved around the barracks and formed
in line; got orders to put two squads on the left of the gate in line
of skirmishers, and tlhe other remainder of the company to form line
of skirmishers along the wall from the gate to the right toward C
Company.

Q. Was there any other company out there at that time of the coin-
mandf-A. No, sir; not to my knowings, not there; only B Company
was right there.

Q. Do you happen to know where D Company was?-A. D Com-
pany, I think, was patrolling the city.

Q. At that time?-A. Yes, sir.
Q. Do you happen to know where C Company was?-A. No, sir.
Q. Did you man e any report to anyone about these bullets that you

heard; if so, to whom ?-A. I reported to Major Penrose that I heard

914 (MAR. 12,.1907.



MAs. 12, 1007.1 AFFRAY AT BROWNSVILLE, TEXAS. 915

bullets when T were coming down the boardwalk, going in the direc-
tion toward the hospital.

Q. When did you report that to Major Penrose ?-A. That was
after we had taken up the line of defense near the main gate enter.
ing into the garrison.

Q. Have you ever reported that to any other officer since that time,
Sergeant?-A. No, sir.

Q. Did any men join the company after you reported it to Lieu-
tenant Lawrason, present and accounted for?-A. Two men joined
it after.

Q. Who were they ?-A. Arid there were two men sent for.
Q. Who were they?-A. William Smith and Alfred N. Williams.
Q. How long did you remain out on that line, Sergeant?-A. We

remained there until about 3 or half past 3, I guess-that is, before
we were dismissed. We were withdrawn after Captain Lyon re-
turned; we were withdrawn to the road. and the company was as-
sembled in the main road in rear of B Company, and the roll call
was then called again.

Q. Did you report the result of that roll call ?-A. I reported the
result of the roll call. There were two men ab.ent-that was Elmer
Brown and John Brown; Elmer Brown was the man that slept
at the quartermaster corral, with Major Penrose's horse; John Brown
was the man that was assistant baker, was on extra duty as assist-
ant baker-special duty, rather.

Q. Who was this man that you say was sent for up in the bar-
racksl-A. Up in the barracks?

Q. Yes.-A. William Smith.
Q. Aren't you mistaken about his joining the company-A. I

don't think I am.
Q. Do you know where he was, ef your own knowledge, in the

company?-A. He was at his bunk; that is what was reported to me.
Q. WVere. you relieved finally out there, Sergeant?-A. We were

relieved; had orders to dismiss the company. 1 dismissed the com-
pany, the company went upstairs, put their rifles away, followed by
ie utennnt Lawrason and pa
Q. What did you do with your guns, Sergeantl Tell the court

about that.-A. The arms was placed in the armracks' Sergeant
Jackson locked the racks; Lieutenant Lawrason counted the rifles.

Q. What was done with the keys?-A. The keys was in the pos-
session of Sergeant Jackson, who were in charge of quarters.

Q. Did they remain in his possessiont-A. They remained in his
possession all night until the next morning near sick call, then I
taken the keys in my possession.

Q. Tell the court why you did that.-A. As everybody had to drill,
Sergeant Jackson was on sick report, the noncommissioned officer
that was going on in charge of quarters was compelled to drill, there
was no one to take the sick report up, and I had two men sick in the
hospital, and as Sergeant Jackson was going up then, I sent the sick
report up by him.

Q. Well, did you have any drill the next morning? If not why
not?-A. We fell out to drill at the usual hour, I call the roil, r-
ported the results of the roll call, taken my station in rear of the
company-that is, in rear of the second file-Lieutenant Lawrason
gave the men "Open ranks;" after verifying both ranks, gave the
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command "Front. Inspection arms," which all the men executed-
inspection arms.

Q. Did he inspect the guns of the company --A. He inspected
each man's-rifle fiom right to left of the front rank and from right to
left of the rear rank, and also the file closers; inspected each piece.

Q Well, what was the result of that -A. There were about 6 or
7 men stepped back; they were then told to move on the right of the
company about 5 paces; the company then were closed in and
counted off; then got orders to relieve C Company, and I proceeded
with the company to relieve C Company.

Q. Do you know anything about whether these 6 or 7 men who
were put to one side afterwards joined the company?-A. Yes, sir;
as the men come up they would report to me.

Q. Do you personally know whether these men were subsequently
inspected by anyone?-A. No, sir; I wasn't there and didn't see.

Q. Who kept the keys to the gun racks in your company, Ser-
geant?-A. The noncommissioned officer in charge of quarters.

Q. Do you know personally what was done with the extra set of
keys of the gun racks-where they were kept?-A. They were kept
in the storeroom, locked up.

Q. You weren't responsible for those, were you ?-A. No, sir.
Q. Sergeant, do you know where No. 2 post was at the place down

theref-A. No. 2 post was placed around the barracks in order to
keep the people of Brownsville from carrying things away that didn't
belong to them. Those people would come around there and pick
up most anything they could get their hands on. I had cause to run
them away three or four times.

Q. Then this post was put on there a-ter the battalion arrived,
was it--A. Yes, sir; five or six days, I guss, after we arrived there.

CROqS-EXAMINATIONo

QUESTIONS BY THE ASSISTANT JUDGE-ADVOCATE.

Q, From what direction did these bullets come that you heard
passing overhead while you were on the way to company quarters-
A. From the direction of town.

Q. And about how high from your head were they I-A. Oh, I
jud ge, 10 or 12 feet, something like that; might have been a little
higer.

Z. You are familiar with the sound made by bullets as they passed
through the air I-A. Some; I am.

Q. Could you tell whether these bullets were fired from a pistol
or from a rifle ?-A. They were fired from a rifle, sir.

Q. What kind of rifle ?-A. That is, I mean to say it was from a
Winchester, or something of that kind.

Q. You are sure those bullets were fired from Winchesters--A.
Yes, sir.

Q. Do you think there could have been any Mausers among
them I-A. I am pretty sure there was.

Q. How about Springfields --A. There could have been some of
the old Springfields, .45.

Q. But there weren't any of the new Springfields--A. No, sir;
no model 1903.
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Q. You are positive about that?-A. Yes, sir. I
Q. Might not there have been Krag-Jorgensens ?-A. No, sir.
Q. You are sure that they were Winchesters, and I believe you

said there might have been some Mausers?-A. They were mixed
arms, sir.

Q. Though you are sure there wasn't any Springfields, model
19031-A. Yes, sir.

Q. Can you tell the difference in the sound of a bullet when it
comes through the air-whether it is a lead bullet or steel-jacketed
bullet from a high-power rifle?-A. The steel-jacketed have a keen
sound.

Q. About what caliber were these Winchester bullets that came
over your head? Were the 30-30, 38-55, or 40-00, or what--A.
Well, I judge they were all the way, I will say, 30-30 to a 40-60.

Q. Which kind were there most of ?-A. Well, I couldn't tell ex-
actly which kind the most was from.

Q. Well, about how many 30-30 Winchesters do you think there
were?-A. I couldn't tell that exactly.

Q. Do you think there were five, or what number ?-A. I know
there were mixed arms.

Q. Were there any pistol shots among these ?-A. There were pistol
shots in the town.

Q. Were any of these bullets that came over your head pistol bul-
lets ?-A. I couldn't say exactly, but I suppose there was .45's.

Q. Can you distinguish the class of firearms that were used in that
shooting? Can you distinguish between the report of different kinds
of rifles and pistols?-A. There were mixed arms fired, and I could
distinguish the different sounds of the rifles.

Q. Now, did you hear a re ort among those that sounded like a
Remington ?-A. There could be a Remington amongst them.

Q. Did you or did you not?-A. There was some sound just like a
Remington; had a very broad sound.

Q. And you were sure there were some that sounded like Mau-
sers?-A. Yes, sir.

Q. And those are different from Remingtons in soundf-A. Yes,
sir. We are speaking of the report of the gun now, sir.

Q. Yes; but with reference to these bullets, could you tell the dif-
ference between a Remington bullet and a Mauser bullet coming
through the air? That is, the old style lead Remington bullet?-A.
Yes, sir.

Q. You can tell the difference between a high-power bullet-rather,
a bullet fired from a high-power rifle-and- one from an ordinary
hunting rifle using black powder ?-A. I answer that question again,
sr-

Q. You want to answer it again I-A. I previously answered that
question; yes, sir.

Q. Now, the bullets that are shot from a Winchester rifle and a
Remington rifle-do they make a different sound?-A. The Reming-
ton has-yes, sir.

Q. What is the difierence?-A. The difference is that the Reining-
tons have more of a louder sound than the Winchesters do.

Q. Doesn't it depend upon the caliber of the Winchester?--A.
That is as I stated before; it depends on the caliber of the gun.
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Q. Now, what is the difference between the Mauser and the Krag-
Jorgensen? You said you didn't hear any Krag-Jrgensen, but you
are sure you heard some Mausers. What is the difference between
the sounds those bullets make when they come through the air?-A.
A Mauser has a keen sound.

Q. And a Krag-Jbrgensen has what kind ?-A. And a Krag has a
little broader sound than the Mlauser.

Q. So you can tell when the o through the air which kind they
are?-A. I am not speaking ofthe bullet that passed over my head.
I am speaking of the report of the rifle.

Q. You can tell by the report of the rifle whether it is a Mauser or
Krag-J6rgensen, but you couldn't tell the bullets as they whistled
past you. Is that correct?-A. You can tell a larger caliber when
it passes over your head, but when the calibers are close together
you can't, but you can tell the report of the rifles.

Q. Now, can you tell by the sound of a bullet passing over whether
it is a Mauser or a Winchester or a Remington ?-A. I can tell the
report of tho rifle, sir.

Q. I mean by the sound of the bullet passing over your head. Can
you tell whether it is a Manser or a Winchester or a Remington --A.
You can tell a Mauser from either one of them.

Q. But you can't distinguish between a Winchester and a Reming-
ton from the sound of the bullet?-A. A Winchester has a little
broader sound than the Remington.

Q. So you can distinguish, then-for instance, three shots are to be
fired from three rifles, one a Winchester, one a Mauser, qnd one a
Remington, and you don't know the order in which they are coming,
and these bullets are fired close about, can you recognize one from
the other and name it?-A. Not three shots, sir. Not three shots, sir.
You might do it in ten or fifteen minutes or probably twenty minutes,
or something of that kind, continuous firing. I am spekng of the
bullets going over your head, but the report of the rifle-you couldn't
tell that at three shots.

Q. Understand me, now, can you tell the different kinds of bul-
lets-Mauser, Winchester, and Remington-by the sounds they make
as they pass over your head, and by that alone?-A. Not three shots,
sir.

Q. Well, can you in 20 shots--A. I might.
Q. Or in 50 shots can you ?-A. I think so. Now, there is one

thing I would like to say-
Q. First, I want to ask you whether this is a correct quotation

from the Senate document-
Counsel for the accused:
I would like to ask the purpose of It. We haven't touched any Senate docu-

ment, and If the purpose-
Assistant judge-advocate:

The purpose of this, may It please the court, Is to attempt to Impeach the
credibility of this witness.

Counsel for the accused:
Very well. We would like to hear It. It must be, we take It, may It please the

court, to show It Is an Inconsistent statement with one that he has made on
the direct examination.
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Q. I will not read to you any extract at present, but I will merely
ask you whether you ever informed Senator Foster, when you were
testifying before the Senate committee last month, that you could
readily tell a Mauser or a Winchester or a Remington? This is in
answer to a question as to whether you could distinguish the firearm
from which a bullet is fired by the sound of the bullet itself.

Counsel for the accused:
I am going to object to that, unless he reads the whole answer, and then he

must state specifically what he intends to do with it. We object to any quota-
tion that is not a complete quotation so as to give the witness a full knowledge
of what you are going to do. In order to get at that, we will object to their
going Into the Senate document at all. It Is not a part and parcel of this
Investigation.

The assistant judge-advocate:
The counsel has very truly remarked that the Senate document Is not a part

and parcel of this, but this document contains many statements-in fact, about
30 and 40 pages of questions and answers--and the questions were asked to this
witness and the answers were made by him about three weeks ago, and it It
can be shown that he makes statements at present decidedly different from those
he made two or three weeks ago, and If they differ from those he made at that
time, it appears to me that It Is absolutely relevant, and I request a ruling of
the court as to whether or not the prosecution Is to be allowed to prove previous
Inconsistent statements and to question the witness upon them In order to test
his veracity.

Counsel for the accused:
Before this Is ruled upon I would ask that the witness be read what he

expects to disprove, in order to show an Inconsistent statement In regard to It.

The presiding officer:
This is a former statement-this touches the former statement made by the

witness?

The assistant judge-advocate:
Yes, sir.
Counsel for the accused:
We ask to have the present record read, and that the counsel state what he

expects to show, an Inconsistent statement concerning-

The assistant judge-advocate:
Does the court desire that I read some of these questions and answers?

The presiding officer:
Yes, sir.

Counsel for the accused:
What we want now Is to have our own record read and have the Judge

advocate state what statement Is Inconsistent that he expects to disprove.

The presiding officer:
What statements he expects to find at variance?

Counsel for the accused:
Yes, sir.

The presiding officer:
Please read the direct testimony that you desire to touch upon.
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The assistant judge-advocate:
May It please the court, the point that I was about to bring out wasn't brought

up in the direct examination, but as I understand ordinary procedure, the prove.
Jug of previous inconsistent statements isn't limited to the proof of statements
made at some prior thne that are inconsistent with statements made on the
direct examination of the witness. If on cross-examination a witness tells a
different story from a story that he has told at some previous time, afterwards
all those other previous different stories are just as relevant and Just as mate-
rial and admissible as though the last story told by him had been brought out on
the direct examination Instead of on the cross-examination.

Counsel for the accused:
Now, may it please the court, If he Is going Into it on cross-exnmination, I

wish to remind the court as well as the judge-advocate that the only thing in
direct examination that was brought out was that this man heard bullets pass-
Ing over him. 'Tile J(lge-advocate himself attempts to make an expert of this
witness, which we didn't attempt to do at all, and now be attempts to discredit
him on the expert testimony that lie offers. I yet don't know what he expects
to disprove, and we ask again that the assistant judge-advocate be directed to
state what Inconsistent statement be expects to disprove.

The assistant judge-advocate:
May It please the court, the questions that I asked this witness were not

questions that Indicated any willingness on the part of the prosecution to
accept this witness as an expert on the subject of distingulshing riflo bullets
or pistol bullets as they pass through the air. It was merely to try and bring
out to the court astonishing statements made by this man at previous times with !
reference to his powers of observation and discernment, with particular refer-
once to his identiflcatlon of particular kinds of rifles by hearing the bullets.
which were fired at a tine when doubtless a good many rifles were being fired,
und passed over his head and while he was running from his quarters to the
barracks to respond to a call to arms; and then claims that he can Identify the
various arms by the sound that the bullets made.

Counsel for the accused:
There was no claim made, may It please the court, until the assistant Judge-

aidvocate brought it out. Tie only thing be stated on direct exntination was
that bullets passed over his ]lead, and they tight have been any kind of bullets,
an(l it requires ito expert witness to do th4t. Now, he proceeds to take tile wit-
ness and make hin tin expert witness; but we come back to the original point-
that be hasn't shown any inconsistency In his statemelits. We are entitled to
know that.

Assistant judge-advocate:
With the permission of the court, the record having been read over-

Counsel for the accused:
It hasn't been read over.

The assistant judge-advocate:
I ask the desire of the court, whether the court desires It read?

The presiding officer:
'rhe court would like to proceed with the trial. I think we would like to

hknow something to base action upon. If you desire to have the examination of
the witness read over, I can see r, objectlon to that being done.

Assistant judge-advocate:
Does the defense so desire?

Counsel for the accused:
I have asked, may it please the court, three times that we be Informed what

specific statements of this witness the assistant judge-advocate Intends to dis-
prove by this questioning. That Is what we want to know.
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Assistant judge-advocate:
I wish to read to the witness the question and answer that be made before

the Senate conimittee with reference to his identification of the sound, or, rather,
the Identification of these bullets by the sounds they made as they whistled
through the air, and to merely ask him whether or not he made such statements.

Counsel for the accused:
Now, may it please the court, In order to get it In the record, I will state

that as we conceive the law to be, I will read to you from McKelvey on Evi-
dence, under the subject of "Scope of cross-examination." (Counsel here
read from paige -. beginning with the words "the doctrine generally adopted
by the American courts," and ending with the words "confined to the methods
of the direct examination."). Now, under that rule, and this being clearly ex-
pert testimony and not brought out by the direct examination, he is bound by
what that witness stated on direct examination and can not dispute it by other
statements. That Is our contention. We repeat, however, that we want to
know what particular statements in direct examination he expects to disprove.

The assistant judge-advocate:
• May it please the court, I do not think that the prosecution has touched upon

any newii matters. They merely have asked the witness to describe with more
particularity the bullets that he heard that night, and which he claimed be-
fore the Senate conimittee that lie was able to identify and that he was certain
that they were particular kinds of bullets. Now. it Is a small point, but it tends
to show that this witness has certainly very wonderful powers of observation.

Counsel for the accused:
We object to that. Now, may it please the court, that is a discussion that is

going beyond the bounds. It Is critlcising the witness on points on which we
claim he is his witness, and If he wants that brought out he can get anybody that
served In the Philippine Islands; they were able to distingulsh the sound of the
Remington from the MAuser and the Mauser from the Krag. There wasn't a
day that we didn't hear that, and we again ask that we be informed what
specific statements he expects to disprove.

The assistant judge-advocate:
May it please the court, I don't see how I can be any more definite than I

have been In this matter as to what particular statements of this witness I
intend to throw a little more light upon. The record is here.

(At request of the assistant judge-advocate the reporter read the
question objected to, as follows:"Q. I will not read to you any extract at present, but I will merely
ask you whether you ever informed Senator Foster, when you were
testifying before the Senate committee last month, that you could
readily tell a Mauser or a Winchester or a Remington? This is in
answer to a question as to whether you could distinguish the firearm
from which a bdlet is fired by the sound of the bullet itself.")

Q. I would like to add to that question this: Your complete answer
is "It was-"

Associate counsel for the accused:
I object to that. Any correction that you want to make in that is perfectly

legitimate, may it please the court. I think that is admissible, but anything
further pending this objection being ruled ulon by the court is inadmissible.

The assistant judge-advocate:
The only thing, may it please the court, was that I hadn't quoted the wit-

ness's entire answer to that question. If the defense is willing to let it go as
it is, I am perfectly willing.

Counsel for the accused:
May it please the court, may we have the record read as to what specific

statements he expects to show were inconsistent. I think we are entitled to that.
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The counsel certainly knows, In a specific way, what he expects to show--what
specific statements are different.

The presiding officer:
I understood him to say he did not.

The judge-advocate:
I think the court has misunderstood the assistant Judge-advocate. I don't

think he made any such statement.

The presiding officer:
lie said he couldn't tell any more specifically what particular thing he

wanted to controvert.

The assistant judge-advocate:
May It please the court, I may have stated that, but I wish to convey the

Impression to the counsel that I don't see how it was possible to explain with
any more particularity than I have already done. That Is, that the point I
wanted to bring out was the point that this witness claimed before the Senate
Committee that he could readily distinguish these different rifles as the bullets
passed through the air, leaving out entirely the report of the rifles. It Is not
particularly difficult to tell by the report of the rifles, but when the witness
claims he can tell from the sound of the bullets passing through the air what
firearm they are fired from; It seems to me that Is clear.

The accused, his counsel, the judge-advocates, the reporter, and the
witness then withdrew, and the court was closed, and, upon being
opened, the president announced, in their presence, as follows:

I am directed by the court to announce the decision that *he objection Is
sustained. Please proceed with the examination.

Q. At the time you were awakened by some one knocking at your
door, was the firing heavy at that time or were there 'ust a few
shots--A. There were only a few shots; the fact, I only heard a
few shots.

Q. And as you were running down the walk, did the firing in-
crease in volume or not?-A. It wasn't in volley.

Q. I say, increased in volume, were there more shots-A. Yes, sir.
Q. And was the firing still going on 'when you reached the bar.

racks?-A. Yes, sir.
Q. When did it end?-A. I were mighty near through calling

my roll.
Q. Was C Company out in front of its barracks as you came

toward your own company, B Company?--A. They were coming
out of the quarters.

Q. Did you see any officer therel-A. No, sir.
Q. Did you hear ahy officer?-A. I hnard one, I suppose.
Q. You say you heard one?-A. Yes, sir.
Q. Who was it-A. Lieutenant Grier, I think.
Q. What did he say or command ?-A. Some one said that they

couldn't get any rifles, that the arm racks were locked up; they
couldn't find the noncommissioned officer in charge of quarters-

Q. Did you hear all this as you were going by?
Counsel for the accused:
Let the witness answer, please. May It please the court, can't he finish his

answer?

Q. Go ahead and speak loudly.-A. The word was, "Break the
rack open if you can't get your rifles."
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Q. Who was it uttered these words or gave this command -A.
Lieutenant Grier.

Q. You are sure it was Lieutenant Grier and not Captain Lyon
or Lieutenant Lawrason or some one else--A. I am mire it was
Lieutenant Grier.

Q. And you heard him give the order to break open--quote that
order again; what were his exact words?

Associate counsel for the accused:
May It please the court, I object to this examination, on the grounds that

it Is not covered by the direct examination. The assistant judge-advocate has
Induced the witness to say that he heard some officer say something out
there, and that he was Lieutenant Orier; now, be is going Into the cross-
t xnmlnntlon on what Lleutennnt Orler said and as to whether or not this wit-
neqs Is sure he said it. That is an example, may It please the court, of the
attempt to go Into collateral matters, and It is going to extend this Investiga-
tion to an unreasonable length, and I object to it on that ground.

Assistant judge-advocate:
The reason for asking that question was that, from Lieutenant Grler's testi-

mony, as I remember it-I haven't seen the record lately-be himself stated
that he gave no orders as to the breaking open of these gun racks, as I remem-
ber it, and In reading over this Senatri document I noticed where this witness
bad stated he heard Lieutenant Orier give that order.

Counsel for the accused:
Then. imay it please the court, the proper way to dispute that Is by this

witness as his own and not on cross-examlnatIon, and therefore we object to it.
Assistant judge-advocate:
It seems to me that If the fact Is brought out by the defense that a witness

was awakened at a certain time, under certain conditions, ran by a certain
route to a certain place, and there found things In a certain condition, as
stated by him that things happened, practically at the same time, and that
formed a part of the whole, are not collateral, but are pertinent and
relevant.

The presiding officer:
Do I understand that this question you asked is upon that or upon the Senate

examination?

Counsel for the accused:
It Is from the Senate examination, may It please the court, and It is what we

are objecting to. There are 60 pages of the Senate matter that the counsel
is using as a basis for cross-examination, which is improper. The only basis
of cross-exnrifnatlon Is what this witness has testified to on direct examination,
and it Is what the court has ruled on as being inadmissible.

The assistant judge-advocate:
May it please the court, I think there is no difference whatever in my using

the testimony of this witness as given before the Senate Committee a few
weeks ngo; I think there is no difference in the propriety or Impropriety of it
than there was of the other side using previous statements made by wit-
nesses of the prosecution. It Is six In one and half a dozen of the other, and
they are all previous statements; and If there are Inconsistent statements
therein, the witness can be asked about them; and if, in reading over those
statements, something Is learned that throws light on other points and if the
entire subject is covered by the defense in Its direct examination, It seems to
me that the prosecution has a right on crass-examination to go into those things
and clear up some of those points.

The presiding officer:
The ruling of the court the other day was that It was pertinent to use such

evidence in order to clear up, I believe, any point that was obscure, was it not?
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Counsel for the acccused:
Yes, sir; or to contradict the witness, as I understood the ruling of the

court . It Is not admissible for the purpose of contradicting tOine other wit-
itess's statement. If he purposes to do that the place for it is In his own
rebuttal evidence and not on cross-examination.

The presidin officer:
Please read te question.
(The reporter here read the following questions and answers:

"Q. You are sure it was Lieutenant Grier and not Captain Lyon or
Lieutenant Lawrason or some one else ?-A. I am sure it was Lieuten-
ant Grier. Q. And you heard him give the order to break open-
quote that order again. What were his exact words?")

The presiding officer:
Is the question objected to?

Counsel for the accused:
Yes, sir.

The accused, his coun.el, the judge-advocates, the reporter, and the
witness then withdrew, and the court was closed; and, on being
opened, the president, announced, in their presence, as follows:

I am Instructed to announce the decision of the court that the objection Is
not sustained. The ourt rules that the periom of time to which the question
referred was covered In the direct examination by the statement of witness
that be passed along front of C barracks, and the court holds the question
Is relevant as bearing Upmn occurrences titking place during that thne and at
the place. The counsel tire cautuionel to eofine the ero.;s-extttnIiatlon to itat-
ters brought out on dliect examination. lut this Is not Intended to Impair
the right to impeach the credibility of the witness by proper cross-exomlnatIon.

(Reporter reads question as follows: "Q. And you heard him give
the order to break open-quote that order again. What were his
exact words? ")-A. V don't understand now what they want me to
quote. Just the exact words or the whole entire subject?

Q. (Question repeated.) Answer that question. What were his
exact words?-A. "If you can't get the rifles, break open the racks."

Q. You recoglzed him by his voice alone; you did u't see him-
A. I didn't see him.

Q. But you are positive that it was his voice ?-A. Yes, sir.
Q. Who were the men that were absent at the time you called the

roll very soon after your arrival at B Company b:arracks?-A. Pri-
vate Elmer Brown and Private John Brown-

Q. I see you have already stated that. Was Private Elmer Brown
on extra or special duty at this time ?-A. He was not. sir.

Q. Should he have been in quarters?-A. He had permission from
the commanding officer to stay at the quartermaster corral with his
horse.

Q. And John Brown was on what duty?-A. John Brown wai on
special duty as assistant baker and with permission to sleep at the
bake shop.

Q. And Private Williams?-A. Private Alfred N. Williams was
on extra duty in the quartermaster corral and had permission to sleep
at the corral.

Q. And Private Smith ?-A. Private Smith were upstairs drunk
on his bunk.
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Q. Those were the only four men absent at that time?-A. Yes, sir.
Q. How many men were there on guard from B Company that

night--A. Seven.
. So that altogether there were eleven men absent from the com-

pany; is that correct?-A. That is corre(t, sir.
Q. Were any in the hospital?-A. Two'sik in the hospital.
Q. So that makes 13 1-A. Thirteen men were absent, exactly; 7 on

guard, 4 absent is 11, 2 sick in the hospital, 13.
Q. Any in the guardhouse ?-A. None in the guardhouse.
Q. Any on detached service ?-A. One on detached service, Artifi-

cer Jones, but he wasn't present at Brownsville.
Q. Did I understand you to say that when B Company was

marched out and took'up its position along the wall, that at that time
D Company, under Captain Lyon, was making its patrol uptown I--
A. Yes sir; going out to patrol uptown.

Q. Were they just going out or had they gone out?-A. I think
they were outside the gate in the main street going up the street. I
am not positive about that, but I think so.

Q. Was C Company still drawn up in front of its quarters when
you left the front of B Company quarters with B Company?--A.
Y don't know, sir, anything about C Company after I passed it.

Q. Which way did the company-thaot is Company B-march
from the front of the barracks to the wall? bid it pass by the east
or the west end of B Company barracks?-A. The west end.

Q. So that you would have seen Company D if it had been between
B and D Company barracks or right near 1) Company, would you I-
A. I am not positive about D Company, about its exact whereabouts.

Q. They were not, however, right close to the lights at the garrison
gate or had they gone outside? -A. I do not know, sir, the exact
whereabouts of D Company.

Q. What was the basis of your statement that you believed they
had gone uptown on this patrol--A. I am sure of this much, that
D Company did go and patrol the town; I know that to be a
fact that they did do that.

Q. Did you assist in issuing ammunition that night?-A. No, sir;
I issued the ammunition, sir.

Q. Was this box of ammunition a full original package?-A. Yes,
sire 1.00 rounds in packages.

Q. There are 20 bandoleers, I believe, in each box, and there are
60 rounds in each bandoleei'?-A. About 20. There is 1,400 to the
box, about 20 bandolevrs; there are 60 rounds to each bandoleer.

Q. How many bandoleers were left in this box after you finished?
Did vou notice -A. I didn't notice.

Q. Whether it was half full or only 2 or 3 left in it?-A. I don't
know, sir; I didnt notice to see how many were left in it.

Q. When you first went to your room at the barracks and got your
rifle, how many minutes was that after the call to arms?-A. I guess
about five or six minutes-something like about ten minutes total.
I suppose from eight to ten minutes entire time.

Q. That is the entire time from the time you first heard call to
arms until- A. Until I completed calling my roll.

Q. Did you ever state to Senator Warner in reply to the question,
UYou first went to your room and got your gun? Answer. I did;
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sir. Question. About how many minutes was it after the call to
arms? Answer. I judge about eight or twelve minutes--"

Counsel for the accused:
We would like to know the purpose of that, because It is perfectly clear to the

court that it corresponds exactly or so closely that there can not possibly be
any grounds for contradicting the witness; and that Is not pertInent, and It has
been decided so, and we object to that being read now except for the purpose
stated.

Q. Are you sure it could not have been a little longer than five or
six minutes -A. About eight to ten minutes was the entire time.

Q. How long did it take you to call the roll?-A. I don't know,
sir, but I judge from the time I heard call to arms. in getting myself
in readiness, getting to the barracks, calling the roll, was eight or
ten minutes.

Q. On the way down from your uarters to the barracks did you
meet a sentinel on No. 2 post?-A. I did not, sir.

Q. Did you see anyone coming in from the direction of town ?-A.
No sir.

4. How close would a person had to have been from you that night
in order for you to have seen them-that is, without the aid of any
artificial light, I mean--A. Well, sir, as near as I can come at it--
it wasn't a bright, starlight night, but it was what we could call a
medium night-that is, it wasn't black dark, but it was dark enough
so you could distinguish a man something like 25 or 30 or 40 feet,
probably a little farther; I don't know exactly.

Q. Was this shooting that was still going on uptown when you
were calling the roll, was thfit the same kind of shooting as that
which had been going on before; that is, was it mixed shooting?-
A. The same kind of shooting, sir.

Q. You never noticed any volleys of high-power rifles during this
shooting?-A. No, sir; no more than I first stated in my first state-
ment.

Q. You never heard any volleys?-A. No, sir; no volleys; indi-
vidual fire, it seemed to me.

Q. Did you ever hear any bunches of shots that sounded very much
like the Springfield rifle, model 1903 ?-A. No, sir.

Q. You never heard any Springfield rifle firing at all ?-A. Not
to my knowledge.

Q. When was it that you told Major Penrose About the incident
of having heard bullets whistling overhead ?-A. This was soon
after we taken up the line of defense on or near the gate of the main
entrance into Brownsville-that is, not Brownsville, to Fort Brown,
the post.

Q. You are quite positive you told him then I-A. Yes, sir.
Q. I shall now read to you from page 314 of the Senate docu.

ment,--
Counsel for the accused:

For what purpose, may it please the court?

The assistant judge-advocate:
May It please the court, there Is a statement contained In two questions and

answers on that page that seem to me are not In accord with what the wit.
ness has Just said and with what he stated on his direct examination. This
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point ,vas brought out on direct examination, that he reported having heard
the whistling of the bullets to Major Penrose very soon after the firing was
over-

Counsel for the accused:
The page, please?

The assistant judge-advocate:
Three hundred and fourteen. And what Is shown in these two questions

and answers, though it Is nat enthely clear on the subJact, still It seems to me
to contradict that statement.

Counsel for the accused:
I have read, may it please the court, that evidence very fully and fairly,

and we maintain that there Is absolutely no conflict in his statement whatever,
and we are perfectly willing to have the court examine the document to see
that we are stating the thing fairly. The witness did state that he reported
to Major Penrose, and so stated there, perhaps, but there is no conflict In It
whatever. If the whole examination of that witness at that time Is examined,
I think, by the prosecution, they will admit my statement is correct.

The assistant judge-advocate:
May it please the court, In these two questions and answers there is no state.

ment that this was the first report he made to Major Penrose, but from the
line of the examination and from questions that appear later, the natural
Inference wns, or Is, it seems to me, that the first time the witness reported the
bearing of these bullets was when he reported to Major Penrose the next day,
and not that evening. I can find nothing In his testimony to show that he
reported the facts to Major Penrose on or about the time of the shooting, and
the only time that I can find in here when he claims to have reported this,
other than before the Senate committee, or, as stated in these two questions,
some time after the shooting.

Counsel for the accused:
I challenge the gentleman to read a single line in that to show that this

witness stated he made any such statement the next day-a single line.
The assistant judge-advocate:
With the permission of the court, I will read these two questions and-

Counsel for the accused:
We object to It being read and ask a ruling of the court,

The assistant judge-advocate:
May it please the court, I scarcely see how I can produce the single line

unless the couri permits wj to read the questions and answers.
The presiding officer:
The question Is that they are objecting to It being read so that It won't go on

record until the objection Is ruled on.

The assistant judge-advocate:
With the permission of the court, I will show this to counsel.

The presiding officer:
Very well.

The assistant judge-advocate:
May It please the court, the witness has Just made a statement with refer-

ence to the first occasion he reported this to Major Penrose. I can find nothing
In his testimony or I can find no claim made by him In his testimony before
the Senate committee or elsewhere that he made the report at such time. This
Is the first time, so far as I know, that It his been brought out, atd from the
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context and from Inference from these questions and answers, it seems to
me, they clearly show that the witness did not make his first report the day
after the shooting; If he hcd done so, he would have stated It during this
Investigation.

The presiding officer:
Can't the counsel get at that In some other way?

The assistant judge-advocate;
There Is no other way I can think of.

Counsel for the accused:
Now, may It please the court, we can suggest a way. It Is certainly com-

petent for the court to take It and read It. We object to It going In the record
because the court has already refused to expunge from the record because It Is
not the practice of civil courts to do so. We do not wish It put in the record,
and we wish to call the court's attention right here that this Is not the first
Instance in the examination of this old soldier that the assistant Judge-advocate
has started to show an inconsistent statement when It did not exist, and we
maintain now, If the court will examine this entire context, there Is absolutely
no Inconsistency In It, and they will find it so, and It Is clearly within the right
of the court to make that examination, and we strenuously object to It going
in the record.

The assistant judge-advocate:
May it please the court, instead of having each member read this, It seems to

me, It Is more In keeping wltL military procedure to have it read, and then If
the court doesn't desire to have It made of record It can be expunged from the
record by the court.

The presiding officer:
I think the court desires that there should be nothlr,. expunged from the

record. The record should show clearly everything that takes place In open
court.

Counsel for the accused:
There hasn't been a proper foundation laid for any such statement. We

object to the question in that form.

The assistant judge-advocate:
May I lay the foundation for this before the court decides this question?

The presiding officer:
Yes, sir.

Q. Did you testify in Washington before the Senate committee
on or about February 11 ?-A. I did, sir.

Q. Did you at that time or the following day answer a number of
questions that were propounded to you by Senator Warner with ref-
erence to the shooting at Brownsvile--A. Any particular question
that the judge-advocate wishes to ask me?

Q. I say did Senator Warner ask you a series of questions on or
about that date, with reference to the Brownsville shootingt-A.
Senator Warner asked me a series of questions, but not the time that
was mentioned.

Q. But they all had reference to the trouble at Brownsville on
August 13 ana 14, did they notl-A. The subject that we are speak-
ing on is the time that I reported; the time were never stated when
did I report this, but I stated to the committee that I reported to
Major Penrose, but I were never asked the time until now.

928
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Counsel for the accused:
Now, may It please the court, that Is the contention of the defense; he never

was asked that question, and the judge-advocate, may It please the court, has
started to Inject as a part of this time a question that don't, and clearly don't,
relate to that at all, and It Is manifestly unfair to the witness.

The assistant judge-advocate:
May It please the court, It all depends on the Interpretation of these two

questions and as to whether the word " then" in the second question relates to
a time stated in the first question or not, and I respectfully request a ruling
of the court as to whether or not the prosecution Is to be permitted to read
these two questions and their answers In open court and ask the witness
whether he didn't make that statement; and it he acknowledges that he did and
can explain the seeming discrepancy, well and good, but I think at any rate
we are entitled to have them read.

The accused, his counsel, the judge-advocates, the reporter, and the
witness then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objection be
not sustained. The questions and answers may be read.

The assistant judgo-advocate:
In order, may it please the court, to make this thoroughly plain, Instead of

Just reading the preceding question to the one that has particular reference to
Major Penrose and his report, I will read three or four questions preceding that,
in order to enable the court to get the context.

Q. Now, Sergeant, I want to ask you whether, when you testified.
on the date mentioned, before the Senate committee and were ques-
tioned particularly by Senator Warner, whether or not the questions
which I am about to read were asked you and whether you answered
them as I read them to you-A. I would like to understand you
thoroughly, sir. The question that you read-

Q. I will read you the series of questions and answers propounded
on pages 313 and314 of the report of the Senate committee on the
"Afray at Brownsville," which is believed to be a true copy of your
questions and answers at that time. Then I will ask you whether
those questions are correctly given.-A. I would like for you to read
each question and then ask me.

Q. Very good. "Q. What was the impression upon your mind
at the time as to who did the shooting? Answer. The impression on
my mind at that time about the shooting, I don't know what it would
be; I couldn't think any one thing, because the shooting were all
mixed arms-"

Associate counsel for the accused:
May it please the court, the ruling of the court Is that these two questions

and answers that the assistant Judge-advocate asked to read that he be per-
mitted to read them and not that he be permitted to read, beginning at the
top of another page, a lot of questions and answers that were asked him and
answered by ihn. It Isn't an examination of Senator Warner on certain state-
ments he has made before other committees, but it Is a sort of disjointed exami-
nation on various statements that he has made. The request of the judge-
advocate was that he be permitted to ask him two questions on page 314 and
that the answers be read, and that it be received by the court to enable the
court to make up its mind to see whether there is any Inconsistency between
those questions and the testimony he has given to-day; and I ask that he be
limited in It In accordance with the ruling of the court,

MAit. 12. 1007.1
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The assistant judge-advocate:
May it please the court, upon looking at those two questions I find that in

order to show the time to which the prosecution believes the witness referred
It is really necessary to read at least several of the preceding questions; they
all relate to this shooting and to the bullets coming over the witness's head
and to any suspicion that was aroused In his mind from that circumstance and
as to the time he learned that the soldiers were suspected of the shooting.

The associate counsel for the accused:
In reply to that, may It please the court, I would say that the only fair and

the only recognized fair method of examination on any testimony Is to give the
entire testlimony-the entire portion of that testimony. There are little things
perhaps In one answer that do not appear In another, and that Is the only fair
way. The assistant judge-advocate has seen fit before this court to aulmd.
verse on the testimony of this witness, and In all of this animadversion he has
brought two or three Inferences before this court, and I am perfectly willing
for these Inferences to stand before the court, as the court can clearly under.
stand the manner in which they are made and how unfair they are to this
witness. I therefore ask that the assistant judge-advocate be limited to that
which has been ruled by the court.

The assistant judge-advocate:
Has the court any objection to my reading any more than the two questions?

The presiding officer:
You were granted permission to read two questions and the answers. If you

wish anything else, you can make your request and it will be considered In due
form.

Q. I will read those two questions and answers, which are found
at the top of page 314: "Question. When did you first learn that
soldiers were suspected of doing the shooting ?-Answer. On about,
I guess it was mighty near a day after next--way up in the day
some time, I think it was-it was about 1 or 2 o'clock. Question. Did
you statA to anybody then your impressions, what you heard about
those bullets coming over your head?--Answer. I told Major Pen-
rose, and that was my first knowledge of anything in particular what
had happened." Are those correctly quotei?-A. No, sir.

Q. These are incorrect?-A. They are incorrect so far as this, if I
can explain it thoroughly: In speaking of the bullets and reporting
to Major Penrose, at the same time those two questions come up, I
might say, mighty near under the same het ing, I was asked about
reporting the facts to Major Penrose. That is the way those two
questions got in together; I w-ii stating what time I learned of the
shooting and who told me, and then I was asked, "Did you report
these bullets to Major Penrose?" I answered, "Yes, sir;" but it
didn't mean at the time I were talking to Major Penrose; it meant
I had reported the results to Major Penrose prior to the time I was
then speaking to him then present at that time.

Q. You testified before Captain Lyon, did you not ?-A. I did, sir.
Q. Did you say anything to him about that?-A. No, sir.
Q. With reference to these bullets coming over your head in the

direction of the post ?--A. No, sir.
Counsel for the accused:
He has distinctly stated on direct examination that he hasn't reported It to

any officer, and unless there Is some purpose of disputing the witness on It he
Is not open to that species of cross-examination, and we object, unless It Is to
contradict the witness on that point.

980 (Mar. 12. 1 DOT.
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Q. )id you make out an affidavit, or did you sign an affidavit
about the o24th of November, 1900, at Fort fteno, that was taken
before or with the assistance of a member of the Constitution
League?

Counsel for the accused:
Tlat has nothing to do whatever with this unless he cap show that it has

soniti purpose-if lie can show some recognized legitimate purpose In bringing
It out. we won't (,bjec.t to it.

The assistant judge-advocate:
If the court desires me to announce the purpose of this. I wish to state that

the witness ins testified on direct examination that he made this report with
retereine to the bullets whistling over hIs head to Major Penrose very shortly
after the (.lose of the shtrting; the next time there Is any record of his having

imale any statement of this kind-

Counsel for the accused:
We object to that. Now, may It please the court, he stated distinctly that he

has made no other report to any persoi. and If tie purpose Is to dispute that
statement we will not interpose einy objection, but we do object to the Injection
of ammy other statement. unless It Is for the purpose of contradiction.

The as-sistant judge-advocate:
It seems to me just is Important to find out from a witness why he omitted to

state certain ewenlthil filets when lie was being'questioned on a matter at a
lumber of different times. why. I repeat. he neglected to state these facts at

those times when lie was given opportunity to state them. and when in one
instance. at least. and I believe two. he knew that the investigations were
friendly Investigations and were being made with a view to presenting the
soldiers' side of the affair.

Counsel for the aceu.sed:
We object to any further argument on that proposition. We are entitled to

know his purpose; if it Is for the purpose of contradiction It is admissible.

The assistant judge-advocate:
It Is for the purpose of endeavoring .o get from the witness an explanation

as to why lie never made any claim about hearing bullets going toward the
direction of the post at any time between the time when he now claims he
reported to Major I'enrose and a couple of weeks ago, when he testified before
the Senate vommittee.

CounsOl for the accused:
We object to It.

'The accused, his counsel. the judge-advocates, the reporter, and the
witness then withdrew and the court. was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objection Is not
sustained.

Q. (Question was read by the reporter.)
A. I did sign an affidavit.
Q. Did you state anything in that affidavit with reference to having

heard bul lets whritling- overhead while vou were on the way from
your quarterns to the barracks?-A. No, sir.

Q. Did you ever state to any one the fact of having heard bullets
whistle overhead, other than 'the time you reported to Major Pen-
rose--A. No, sir.

Q. On the night of August 13, and the day that you testified before
S. Doe. 402, W-1, pt 2----60



AFFRAY AT BR0WKSVnL., TEXAS.

tie Senate conmitteal-A. The only two times I spoke, first to
Major Penrose; second, to the committee.

Q. And the time you spoke to Major Penrose was on the night of
the 13th of August when you saw him soon after thG firing? Is
that correct ?-A. I reported to him on August 13, right near the gate
coming into the post, the facts that I heard the bullets.

Q. [ will read to you now a question and answer found on page
315 of the Senat( document already quoted-the fourth, fifth, sixthI,
and seventh front the bottom: "Question. Then I understand, Ser.
geant Sanders, that in talking of this with your comrades of Com.
anB as to who might have done the shooting, you never stated
otem that ' those shots came front the town; they whistled over

my head as I was running down front the direction of the hospital.'
You never said that?-A. It wouldn't be advisable for me to say that.
wanting to gain information. Question. But you didn't say iti
Answer. No, sir; because I wanted to get information. Question.
And you said it to nobody but Major Penrose? Answer. No, sir; to
nobody but Major Penrose. Question. When was it you repeated it
to Major Penrose? Answer. On about the day of the 14th, I guess
when he sent to me to state the ease to hint and told me what to do.1
Is that correctly quoted?-A. No, sir; that is a mistake; that's an
error.

Q. So you still claim that tile only time you reported to Major
Penrose was during the night very soon after the firing ceased ?-A.
Very soon after the firing ceased, and I told that to the committee
once or twice, and also told them I had never reported to anyone
else.

Q. You never told 5fajor Penrose anything more about the bullets
whistling after that one time?-A. No, sir; only once.

Q. You kiiew that this investigation that was being conducted by
the representative of the Constitution League at Fort Reno, Okla.,
was in the nature of a friendly investigation, that was made with the
idea of helping out the soldiers?-A. No, sir; I did not.

Q. You didn't. At the time, what was your impression-That
they were friendly to you and the soldiers, or not?-A. As I fore.
stated, I thought they were, not as I knew they was.

Q. But inasmuch as you thought they were friendly to you and
were disposed to help you in every way they could-did you think
that?-:-A. I didn't think they could do any help for me.

Q. You knew, however, that they were trying to get affidavits that
would help show that soldiers did not take part and could not have
taken part in the shooting of August 13, did you not ?-A. I supposed
that's what they were doing; I didn't know it to be a fact..

Q. And so is there any good reason why you didn't state to them
everything that, ;si your opinion, would have helped show that the
soldiers didn't commit the acts done about midnight of August 13,
at Brownsville?-A. I didn't have the time.

Q. You didn't have the time?-A. No, sir.
The assistant judge-advocate:

There are no further' questions.

143' V(far. 12, 1007.
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REDIREWF EXAMINATION.

QUESTIONS BY COUNSEL FOS TUE ACCUSED.

Q. Sergeant, tell the court under what circumstances this affidavit
b the so-called Constitution League was taken.-A. When I were
about to leave the post there was a man came over to the barracks
and said, "They want you over at D Company;" I said, "For
what-" he said, "There is a lawyer over there that wants to see
you;' I said," Me," and he said," Yes;" I said" You go back and tell
him that I haven't got time; I have got to leave on the 1.50 train;"
I think that is the tine; "I have bought my ticket and I have got my
wife packed up and ready to leave, and I am going to leave."- And
he went away and caine back and said, "Come over a few minutes;
I want to see you," and I got over there and he said," I want to take
your affidavit;" I said, "I haven't got time to fool with that; you
will have to see me later;" he said, "It won't take long," and I said
"Do it," and I said "I will state it in a brief manner' and before Y
got through my wife was waiti g at the door and hollering at me to
come on and I told them "good-bye," and signed a place for them to
attach the affidavit on it, and left. That was my reasons.

Q. You were examined by others, were you not?-A. Yes, sir.
Q. By General Garlington ?-A. Yes sir.
Q. Did he ask you anything about the case at all?-A. He asked

me--he started in a general conversation way about my soldiering;
when I enlisted, captein, time, name, etc.; where I was born, At.
Then he asked me if knew anything, know any soldiers that wX-3
implicated in the case, or could give any information to the fact. I
told him no.

Q. Did he ask you what the facts were that you knew at all--A.
No sir; he only asked me what I have stated.

Q. Did any other officer that interviewed you ask you for all the
facts?-A. No, sir.

Counsel for the accused:
We have no further questions.

QUESTIONS BY THE COURT.

Q. How many bullets did you actually hear passing through the
air at the time you have testified, to the best of your kiowledget-.A.
I said about 150 or 175, as near as I could roughly-

The presiding officer:
The question refers to bullets you heard whistling over you.

Q. (Question repeated.)
Counsel for the accused:
Does that refer to the thne he was on the board walk?

The presiding officer:
I suppose so.

A. I don't know, sir; I guess it was about 12 or more.
(Excused.)
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A motion was then maide by a member to adjourn, and the pre.
siding officer requested a cleared session before an adjournment was
taken; whereupon the court went into a cleared session, at the end of
which an adjournment was announced until 10 o'clock a. m., March13, 1907.

CHAS. E. HAY, Jr.,
Captain, Acting Judge-Advocate, Judge-Advocate.
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MEMORANDUM FOR TIE SECRETARY OF WAR.

Please correct Penrose court-martial record as follows:
In lieu of the second to the bottom line on page 1983, insert the

following: said, "It won't take long," and I said, "All right, if it
will do you any good," and I.

Respectfully, CHAS. E. HAY, Jr.,
Captain, Acting Judge-Advocate, Judge-Adrocate.

HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., March 13, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocate.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of March 12 was dispensed with.

ToqoMAS J. GREEN, a witness for the defense, was duly sworn and
testified as follows:

DIRECT EXAMINATION.

QUESTIONS RY THE JU .GE-ADVOCAT

Q. Please state your name, residence, and present occupation.-A.
Thomas J. Green; residence, Nokesville Va.; my occupation, I was
working at a packing house, Chicago, Ill., last.

Q. Do you know the accused I If so, state who he is.-A. Charles
W. Penrose, major, Twenty-fifth Infantry.

QUESTIONS BY THE ACCUSED.

Q. You have had service as a soldier?-A. Yes, sir.
Q. How much service have you had ?-A. Fifteen years, one month,

and twenty-six days.
Q. And in what organization has that service been ?-A. In Com-

pany D of the Twenty-fifth Infantry.
Q. All of it?-A. Yes, sir.
Q. And did you hold any office in that compai\y? If so, tell the

court, aside from that of private.-A. Private, artificer, corporal,
sergeant, and quartermaster-sergeant.

Q. How long were you artificer?-A. I couldn't say exact number
of years, sir; a good while.

Q. Do you remember how long you were a corporal?-.A. I were
a corporal three years and some days.

Q. And were you continuously a sergeant after that?-A. Yes, sir.
Q. Were you stationed with your company, D, at Fort Brown, in

Brownsville, Tex., last August?-A. Yes, sir.
Q. Do you remember when the company arrived at Brownsville--

A. I don t remember the exact date, sir.

a See page 933, ante, fifteenth line from top.
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Q. You stated you were quatermaster-srgeant at that time?-
A. Yes, sir.

Q. Mhat barracks did you occupy with your company wihen you
arrived at Brownsville?2 .-A. e occupied the barracks closest to
the Rio Grande River.

Q. You occupied the set, as you came in the post, then, on which
side of the round ?-A. On the right-hand side.

Q. As you cane into the post ?-A. Yes, sir; right-hand side.
Q. And the side nearest the administration buildhg?-A. Yes, sir.
Q. Did you note anything in the barracks especially when you came

in?-A. Yes, sir.
Q. Wlat was it?-A. I noticed in the barracks the quarterma-tel'

property that were in the barracks anl the storeroom where I kept
iy ordimnce, and also the storeroom to the kitchen.

Q. When did you go into this storeroom first, Sergeant, in which
you kept your lI'OpirIy.?--. Almut three (lays after I arrived at
Brownsville.

Q. I nin referring now to the oie in which 'ou stored your
property subsequentl%'.-A. That's the one I mean, 'ir.

Q. What was in tliis, storeroom when you went in there--when yoU
first went into it ?--.A. I fond somie (6mllty .,lells amd 1111111) lchifiteys
and lamp globes iad some old clothing.'

Q. What kind of clothing. Sergeant ?--k. Khlki blotise,. trousers,
and blue clothes.

Q. These were old cast-off clothing or new clothing?-A. Old
clothes, sir.

Q. Was there some property in there?-A. No, sir; no l)roperty
outside of the himp globes and lamp chines.

Q. Wasn't there any ordninv property in there at all 1-A. No.
sir; not outside those'shell.q.

Q. No ammunition? ?-A. No, sit.
Q. You were in the po(t (,n the iight of Augulst 13 and 14?-

A. Yes, sir.
Q. Where was A'oilr room. Sergeant ?-A. My room was near the

center of the quarters on the back side.
Q. That is on the side toward the town ?-A. Yes. sir.
Q. Were there two stories to your barrackq there?-A. Yes, sir.
Q. On which floor were you ?*-A. I were on the first floor.
Q. Did you hear any muusal noise that night ?-A. Yes, sir.
Q. About what time was this?-A. It was said to be by the people

of Brownsville and the officers of the post-it was near 12 o'clock.
Q. You didn't note the time yourself on any watch or anything of

that kind ?-A. No, sir.
Q. Were you awake or asleep tt that time, Sergeant ?-A. I were

awake.
Q. What was the first thing you heard?-A. I heard one shot, sir.
Q. And that was followed by what ?-A. By several shots.
Q. What did you do when you heard this sliooting?-,A. I got up,

sir, and looked out the window and tlin omm',( enJel (o dress.
Q. Did you see anything when you looked out the window?-A.

No sir; nothing but flashes of gun. from the other shots I heard.
Q. Did you locate these shots at that time-that is, these flashes of

guns rather?--A. Yes, sir; as near as I could.

986 [ M .% R. 13. 1007.
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Q. Where did they seem to be to you ?-A. The flashes I saw was
over the stone wall and near the telegraph office.

Q. That was the first flashes you saw -.. Yes, sir.Q. Did you see any subsequent flashes of guns?-A. Yes, sir.

Q. Where were they?-A. They were still further up the street.;
the same street.

Q. What street do you mean? Elizabeth street, or the one that
runs. parallel to the garrison wall ?-A. The one that runs along the
garrison wall.

Q. Up toward the oil house or sink of B Company-in that direc-
tion, I mean?-A. Yes, sir; up in that, direction, or further on.

Q. What did you do then, Sergeant? You said you commenced to
dress; what did you do?-A. After I got dressed: sir-before I got
dressed I heard call to arms going, and then I started upstairs for
my gun.

Q. Did you meet anyone on your way upstairs.-A. Yes, sir.
Q. Who was it, and where?-A. The first two men I met was Cor-

E oral Thornton and Artificer Newton, and at the door I met Captain
yon--where the steps goes upstairs; the front. door.
Q. Did you have any conversation with Captain Lyon ?-A. Yes,

sir.
Q. Tell the court what it was. I me,.t at that particular time.-

A. Yes, sir. lie asked me who were doing this shooting over here,
and I told him I didn't know who it. was, anl lie says, " Where is the
noncommi.-sioned officer in charge of quarters?" I says, " I think
he is upstairs, sir." Ile says, "W Vell, have the nen to turn out and
fall in in front of the quarters as quickly as possible."

Q. Did you tell Captain Lyon at this time anything about the
flashes you saw -i-A. Not at that time I didn't

Q. When (lid you tell him about it, if at allT-. The next morn-
ing.Q. Iid you fall in with your company, Sergeant?-.. Yes, sir.

Q. Did you lhave any orders about ammunition that night; if s
from whom ?-A. Yes, sir; I had orders from Captain Lyon.

Q. What were they?-A. lie ordered me to go to the storeroom
and et a box of ammunition and take it in the orderly room and
open it, and not to issue any tnti I I got orders from him.

Q. Did you issue any of that anintnition you opened?-A. No,
sir.

Q. What did your company do after they fell in, Sergeant?-A.
The company was marched around in between 1) and B Company
quarters i nd deployed ais skirmish line along the stone wall, on the
left-hand side leading out to the town, in rear of D Company
quarters.

Q. When did this firing cease, Sergeant?-A. It ceased just as the
company moved off.

Q. Just as the company moved off around in front, as you have just
stated?-A. In rear, sir.

Q. I mean around in rear of the barracks and along the wall I-A.
Yes, sir.

Q. How long did you remain there along the wall ?-A. I couldn't
say, sir, how long, but it was quite a while.

Q. Then where did the company go?-A. The company then pa-
troled some streets in the town.

937MAR. 13. I19O7.1
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Q. Did you go on this patrol ?-A. Yes, sir.
Q. What position did you have in the company -A. I were right

guide of the company, sir.
Q. Before you went out on this, was there any roll call of the

company at all, Sergeant f-A. Yes, sir.
Q: Where did that take place?-A. It taken place where we were

deployed along the wall.
Q. Who had this roll calli-A. Captain Lyon, sir.Q. Captain Lyon himself supervisedit?-A. Yes, sir.
Q. Well, how long were you out in the town, do you know ?-A.

No sir.
Q. What did you do when you returned to the post?-.A. Re.

turned to the post sir? We were halted in front of the gate for a
while, and then the had another roll call. Afterwards the men
were dismissed and the men told to put up their arms and go to bed.

Q. Where were these arms put?--A. Into the racks, upstairs sir.
Q. Do you know whether the racks were locked, or did you have

anything to do with that?-A. No, sir; I had nothing to do with
that; the captain and the noncommissioned officer in charge of
quarters stiperintended that.

Q. S peaking of locking the racks, do you know where the keys to
the racls are kept-the gun racks, I mean --A. One set of keys
kept by the nonconimissioned officer in charge of quarters, and the
rest of the keys were kept in the storeroom in an arm chest.

Q. Were they under lock and key-the extra ones?-A. Under
two locks.

Q. They were locked up in the storeroom, were they f-A. Yes, sir.
Q. Besides being locked in the arm chest f-A. Yes, sir.
Q. Anything happen the following morning, Sergeantf-A. Yes,

sir.
Q. I mean anything intsnaIl f-A. Yes, sir.
Q. Tell the court what. it was.-A. Drill call was sounded for

drill. My company fell out as usual for drill; instead of having
drill we had inspection.

Q. Had inspection of what ?-A. Of arms, sir, and ammunition.
Q. Who niade that inspection ?-A. Captain Lyon.
Q. Your company conimaner?-A. Yes, si'.
Q. Made it in person ?-A. Yes, sit.
Q. Tell the court how he made the inspection.-A. lie first catised

the company to open ranks-
Q. I doit care for the details, but how he actually inspected the

guns.-A. I[e inspected the guns very closely, and after inspecting
the guns lie passed around and inspected the anunnition which
was wore in lie belts, and several men lie stepped back in rear of
the company and afterwards he inspected their guns again.

Q. How did he inspect those men's guns after they fell back in
rear of the comnpany?-A. He told me to get a ramroa and sonic oil
and some clean cloths, and has me to run a piece of cloth several timesthrough each gmn.Q. Did he examine those rags, that you noticed ?-A. Yes, sir.

Q. Did you happen to hear the report or any report he made to
the commanding officer in connection with this?-A. Yes, sir.

Q. What Was the report ?-A. He reported that there wasn't any
guns that was fired from his company.

988 [,t' M %. 13. t190?.
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Q. How many cleaning rods did you have in the company, Ser-
geantf-A. Four.

Q. And they were kept where ?-A. In the barracks, sir.
Q. Who was responsible for them; do you know of your own know.

edgI-A. The chief of section; that is, the sergeant of each section.
Q.Did any other persons than the ordinary persons that fell out

for drill have their guns inspected that next morning, Sergeant?-
A. Yes, sir.

Q. Who--A. The company cooks.
Q. They were brought out and their guns inspected too, eh-

A. Yes, sir.
Q. Inspected in the same way I-A. Yes, sir.
Q. Do you know 'what kind of ammunition was issued to your

company ?-A. Yes, sir.
Q. Mhat kind was it that was in the hands of the ment-A. The

ball cartridge, sir.
Q. The ordinary ball cartridge?-A. Yes, sir.
Q. And they used those for guard purposes there while at Browns.

villet-A. Yes, sir.
Q. That is, up to the night of the 13th and 14th of August; that's

what I mean.-A. They used them all the time up until I were dis-
charged.

Q. Did all the men in your company have the allowance of ammu-
nition ?-A. All but two, sir.

At this point the court took a recess until 10.30 o'clock a. m., at
which hour the members of the court, the accused, his counsels, the
witness, the reporter, and the judge-advocates resumed their seats.

Q. Who were these two men that did not have allowance of am-
munition, Sergeant?-A. Private Gill and Musician Jones.

Q. Did they have this allowance when they came to Brownsville-
A. No, sir.

Q. Did they have their allowance issued to them at any time
previous to August 13 -A. No, sir.

Q. 'Was there a check up of your ammunition at any time on the
14th-tihe ammunition on hmid ?-A. No, sir.

Q. When was this made, Sergeant?-A. When the men were to
be discharged.

Q. Did the captain of your company make iny effort to find out
whether the imen had their proper amount of ammunition on the,
14thb, the day after the shooting?-A. Yes, sir.

Q. lWere you present, and assisted at thatl-A. Yes, sir.
Q. Was this ammunition found to be correct ?-A. Yes, sir.
Q. Do you know whether the ammunition in the storeroom was

verified or not by Captain Lyon the next day? I mean of your own
knowledge.-A. Ycs, sir.

Q. Were you present when he made this verification ?-A. Yes,
sir' because I had the keys to the storeroom.

And you say the ammunition was found correct ?-A. Yes, sir.
Q. In what shape was your ammnuntion, Sergeant, that wasn't

in the hands of men?-A. In boxes; sir.
Q. Had any of it been opened since you left Niobrara?-A. No,

sir' had three full packages.
4. Three full original package.s-A. Yes, sir.
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Q. And the only one that was opened was the one opened that
night under orders from Captain Lyon?-A. Yes, sir.

. Did you have some extra rifles in the storeroom, Sergeant?-
A. Yes sir.

Q. Were they opened and inspected that next day by Captain
LyonI The day after the shooting-do you remeiuber?-A. No,
sir' those rifles were not inspected.

4. What shape were they in ?-A. In the arm chest with the top
screwed down on it the same as they were shipped from Fort N io-
brara; hhd never been opened.

Q. They were an original package then ?-A. Yes, sir.
Q. If they were opened they were not opened in youir presence?-

A. No, sir.
Q. Do you know whether the pistols were inspected by Captaih

Lyon.the next day?-A. The pistols were in the same box the rilles
were in.

Q. And that box was not opened in your presence; yol know
nothing about it if it was?-A. No, sir.

CROSS-EX. M I NATION.

QUESTIONS BY ASSISTANT JUMDE-ADVOCATF.

Q. Can you locate where that first shot w%,as fired ?-A. No, sir.
Q. Approxinmately?-A. No, sir.
Q. Ilave no idea where it was?-A. No, sir.
Q. Are you sure that was the first shot fired that night.?-A.

That's the first one I heard.
Q. You wen awake at (he (iie?-A. Yes, sir.
Q. So if you were awake it must Ive been the first shot, assinilg

that shots were fired within healing distance of those barracks?
113y counsel:

We object to that. It Is drawing an Inference that Is not warranted, lie
saya he dots lint know whether It was the first shot, It was the first shot he
heard.

Q. These other shots, the next shots you heard, were, I believe you
stated, in by the telegraph office, and llen later on otlr shots fired
further up the road that runs parallel to the road. Is that right?-
A. Yes, sir.

Q. About in rear of B Company barracks?-A. I couldn't say
whether in rear of B Company barracks or not; might have been a
little further up than B Company barracks, I couldn't say.

Q. B Company barracks begins at a point not very ar from the
arrison gate and from a point opposite the telegraph office, does it not ?
sn't the west end of B Conpany barracks pretty nearly on line with

the telegraph office?-A. I could not say whether it is the west end
or not, sir; I know one end of it is near on line with the telegraph
office.

Q. Then if the other shots were fired up the street a little di. -
tance beyond the telegraph office, would they not be in rear of B
Company barracks?
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By counsel:
The witness lis answered that question-that he doesn't know-that It was

further up the street, mud we object to It. We Intend our remarks for the
,-ourt.

Q. You saw the flushes of these guns, you say ?-A. Yes, sir.
Q. How many flahhes did you see?-A. I didn't count them, sir.
Q. About how many did you see, 2, or 4, or 10, or approximately

to the best. of your recollection, how many did you see?-A. I
iotldhln't tell how jiany; I saw several flashes.

Q. Can you state about how tmany you saw, whether there were
2 or 5 or w:hat?-A. No. sir.

Q. You are quite positive these were all outside the wall ?-A. Yes,
sir.

Q. I)id yot hear tiny voices calling out. at that time?-A. No, sir.
Q. No voices at all, or any yelling? -A. No, sir.
Q. And you were in l)osition to have heard if anyone had been

("ailing from the vicinity of the gate in a loud tone of voice, were you
not?-A. Yes, sir; I could have heard.

Q. Your windows were open ?-A. Yes, sir.
Q. And your room is on the ground floor?-A. Yes, sir.
Q. And distant about how far from that gate approximately, how

many yards?-A. I judge it to be about 25 or 30 yards, maybe more.
Q. When you heard the first shot did you get right .up then, or

did you wait to hear if any more were coring?-A. I got up then,
sir.

Q. You got up then ?-A. Yes. sir.
Q. And then with reference to these first shots and your move-

ments immediately thereafter, what, time did call to arms go?-A.
Call to arms went as soon as those other shots were fired.

Q. About how many seconds after the first shot?-A. I couldn't
tell, sir.

Q. Can't you give the court some idea, whether it was ten seconds
or twenty second s?-A. It was a very short time; that is all I can
say about it.

By counsel:
le didn't siy almost Imneditei.v-

By assistant judge-advocate:
I am asking hhu.

By counsel:
We objet.t to your asking that question In that way, may It please the court;

he can tix the tlme in any legitimate way, but when the witness says he can't
tell. we object to hin saying °° Immediately."

Q. About how many seconds was it, can't you give us any idea at
alif-A. No, sir.

Q. Did you hear the call to arms go before you commenced put-
ting on your clothes or not?-A. I was getting ready to put on my
clothes and call to arms went, sir.

Q. And you got out of bed right after the first shot?-A. Yes, sir.
Q. Did you hear anyone. at any time while you were getting

dressed, llfI out from the vicinity of the gateI

MAIL,1 -. 1907. 1 941
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By counsel:
We object to that because It has been answered twice It Is repetition.

By assistant judge.advocate:
I am asking about the time he was getting dressed.

By counsel:
He has answered that question twice that he does not know; he was not in

position to have heard it, and there is nothing of the kind in direct examina.
tion, and therefore objectionable on that ground.

Q. Did you hear any voices at any time near the garrison gate
while you were getting (Iressed?

By counsel:
We object to that; It has been answered; he did not. Our objection is, it

Is cumulative evidence, and it has been answered positively and binds the
party asking It. It was not asked in direct examination.

(At request of assistant judge-advocate the record was read where
witness testified on point in question, page 1999 [941].)

Q. After you came back from the patrol uptown did the com-
pany fall out in rear of the barracks?-A. No, sir; they fell out ir.
front of the gate.

Q. About how long were they in this position-that is, after they
fell out and before they were marched to the barracks and dis-
missed ?-A. They were there quite a while, sir.

Q. You stated that the fire ceased just as the company moved off
from the front of the barracks to go over to the wall. Is that right?-
A. Yes, sir.

Q. Was this firing at this particular time of mixed arms or what
kind ?-A. It was of mixed arms, sir.

Q. Was it as heavy or heavier than it had been earlier during the
shooting?-A. The shooting was heavier about the time the company
was forming than event .

Q. And then toward the last, just before the firing entirely ceased,
was there more or less of it ?-A. Les.

Q. Do you know what time drill call is there or was on the morn-
ing of August 14?-A. No, sir; not exactly.

Q. How long after tie assembly for drill call was the company
inspected ?-A. About five or ten minutes, sir.

Q. You have no recollection as to what time that was, whether it
was 6.30, or 7, or when ?-A. No, sir; I forget what time the call
went at that time.

Q. How about the other guns, of the men who were not in ranks
at the time of the inspection-that is, the guns of the men sick in
hospital?-A. We had no one sick in hospital.

Q. Or the men on extra and special duty?
By counsel:
We Pre going to object to this. If he wants to ask about any particular

ones it is all right, or If ie will ask about extra guns In the barracks, that's
all right. We expect to follow this up with the party who knows about that.
We didn't go into it with this witness, but vie have no objection to his going
Into it, but we do object to his saying something about sick In hospital or
particular lIdividuals lie has not testified to on the direct examination; he did
specify particularly about the cook being at Ispectlon,

942 (5M.A,. 13, 1007.
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Q. Were all the men present at this inspection?
By counsel:
We object to that. This witness Is not In position to know it, 'aud It wasn't

brought out In direct examination.

Q. In your coin pany, do the men on extra and special duty habitu-
ally turn out for drill -A. Yes, sir.

Q. So that when drill call sounds the extra and special duty men
get their arms and report?-A. Yes, sir.

Q. You stated that when you arrived at Brownsville and entered
a storeroom in the barracks occupied by Company D that you saw
a lot of cast-off clothing-khaki clothing-there, and some lamp chim-
neys, etc. Was this clothing hung up on the wall or thrown on the
floor?-A. On the floor, sir.

Q. Piled up there?-A. No, sir; scattered around.
Q. Did you pick up this clothing and examine it?-A. Examine?

No sir; I did not.
Q. Did you superintend in person the cleaning out of that room?-

A. Cleaning out these two rooms-the room I slept in and the store-
room.

Q. Did you do it yourself ?-A. No, sir.
Q. Were you present all the time it was being done?-A. Yes, sir.
Q. Did the men have only the steel-jacketed .30 caliber ball am-

munition?-A. Yes, sir; that's the onliest ammunition that was
issued to them.

Q. Do you know of your personal knowledge that no man in the
company had any other ammunition than that?-A. I couldn't say,
sir.

Q. Do you know of your own knowledge that no nan in the com-
pany ha any of the reduced range or guard cartridges?-A. Not
of my company, he didn't, sir.

Q. You state that positively, that no man had any of this other
ammunition?-A. No, sir; because none of it had ever been opened
or issued.

Q. Didn't you use it at Fort Niobrara?-A. No, sir.
Q. Never?-A. No, sir.
Q. You never had had any of that with this rifle?-A. No, sir.
Q. You say that the ammunition was checked over next morning

and found correct ?-A. Yes, sir.
Q. As quartermaster-sergeant, you knew about how much ammuni-

tion was on the company returns-ordnance returns-did you not?-
A. Yes, sir.

Q. In your company was every round, whether in the storeroom, in
the men's belts and boxes-was every round accounted for on the
ordnance return ?-A. Of what time do you mean?

Q. At this particular time.
By counsel:
I don't believe this witness knows anything about the ordnnce return. I

would like it to be shown that be does before that question Is asked. If he
makes out the returns, that's one thing; It he doesn't, we shall object to the
question.

Q. Do you have anything to do with the ordnance returns?-A.
No, sir; Ihave nothing to do with the making out the ordnance re-
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turns. I count my ammunition and give the captain the list, of
rounds I have-th number of rounds.

Q. Does the captain make out the returnsf-A. The company
clerk.

By counsel:
Now, we objet to any further questions as to what the return shows. It Is

manifest this witness IiI~s not know.

Q. In your conipany were there any men at that time that had had
opportunity to get a small amount of ball ammunition ahead of that
they were charged with?

By eouisel:
We object to IllIt. Th wtie's (Jar already sold lie dIdn't kaiow of any, and

a questloi tls to whtiv lie i1b1ed ally or iot is perfectly pe'nitci,;s8i.
Q. Did you ever -ee any men in your company that had any extra

ammunition ?-A. No, sir.
Q. Did you see any shells in this storeroom when you opened it

when the company first went to Brownsville-Fort Brown-any
empty shells?-A. I saw some elilpty shells about three days or more
after the storeroom werv open. ,

Q. What kind were tliose?-A. The shells for the Springfield rifle.
Q. How many of thein were there?-A. I didn't count then, sir.
Q. Were they good shells, worth returning to the arsenal -A.

Yes, sir; I guess tiey were.
Q. You didn't look at them ?-A. No, sir.
Q. Were there enough of them to make it worth while to gather

them up and include tfi('ni with vour own elupty shells?-A. I had
no empty shells, sir; I had shipl;ed then all before I left Fort Nio-
brara.

Q. So you didn't think it worth while to save them-?-A. No, sir.
Q. Was that first shot like a pistol shot. or rifle slot ?-A. Well,

sir, I couldn't tell.
Q. When did you go to bed that night?-A. I went to bed about 9

o'clock.
Q. And it was about 12 this shooting occurred?-A. Said to be 12

o'clock.
Q. Had you been awake all this time?-A. No, sir.
Q. IInd y'ou just wakened just before this shot, this first shot.?-

A. I had been awake sone time.
Q. You can't tell whether that shot was fired near by or at a great

distance-evea as definitely as that?-A. No, sir; I dont know how
far nor how near it was.

Q. About howi many men were taking part in this firing, judging
from the sound vou heard ?-A. Well, sir, I couldn't tell.

Q. Did you never make a statement mis to about how many men you
judged at that time were taking part in the firing?-A. XY think I
made a statement once.

Q. About. how niany men, to the be.at of your judgment, as formed
at that time, did you" think were taking part. in that firing?-A. I
thought it was about 12. maybe. or 14 men, somewheres along there.

Q. About that man, Private Gill, I believe his name was; you say
you never issued him any ammunnition to replace that. lie lost. Is
that correct-that is, prioi to the 14th of August?

944 SMAR. 13.1007j.
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By counsel:
We object to that. The judge-advocate Is again misquoting the record.

By assistant judge-advocate:
May It please the court, It I am milsquotiug the evidence It Is not an Inten-

tlonal act on my part. I thought the witness had so stated, but to find out for
vertidn I shall ask him again. It will save time, rather than looking back and
tiing to find that particular question and answer.

Q. Did you issue to Private Gill any ammunition between the date
of your arrival at Brownsville and the 14th of August?-A. No, sir.

.. Do you know that he was without ammunition during this
tinie?-A. He reported to the first sergeant the first time he mounted
guard that he didn't have any ammunition; he lost it on his way to
Brownsville from Niobrara.

Q. So he mounted guard without any ammunition ?-A. He got
ammunition from other men to mount guard.

Q. He borrowed it from other men ?-A. Yes, sir.
Q. There is one other man you stated was also without. ammuni-

tion; is that correct -A. Yes, sir.
Q. Did the same thing happen with him?-A. No, sir.
Q. With reference to that inspection on the morning of the 14th,

when these half dozen men, I believe you stated-
By counsel:
He did not state half dozen men as I recall It.

Q. When the.e fow men were selected by Captain Lyon for a
further inspection of their rifles. what did the rest of the company
do? Did they go up and get their ammunition out and get ready for
an inspection ofammunition in the quartersl-A. No, sir.

Q. What did they do?-A. They stood at ease in line.
Q. While this further inspection of the rifles was being made-

A. Yes, sir.
Q. And then did the entire company march into the barracks, and

did each inan get out his ammunition ind put it on his bed -A. Yes,
sir.

Q. With reference to that arm chest, which I believe you state
was in the storeroom and still securely nailed or screwed-
A. Screwed down.

Q. And with the cover securely screwed down-was that sealed
or not?-A. No, sir; wasn't sealed; screwed and locked.

Q. Don't you usually seal your arm chests when you ship them?-
A. Yes. sir.

Q. This you state was in just the same condition as whon it came
from Fort Niobrara?-A. Except the seal had been broken off; it
hadn't been opened.

Q. I-Tadn't been opened?-A. No, sir.
Q. Why did you take off the seal if it wasn't opened?-A. It was

done through mistake by the company artifice in opening the arm
chets-sonme had different things in them, and lie taken the sealing
wax off that, not knowing what was in it.

Q. Did anyone else have the keys to this storeroom except your-
self?-A. N6, sir.

Q. Do you remember the names of any of those men who were
S. I iu. -i2, IP-l. lit 2-- 61
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fallen out for further inspection of rifles by Captain Lyon -A. No,
sir.

Q. Do you remember the name of any one of theml--A. Dun.
can-Cook Duncan was one, I know.

EXAMINATION BY THE COURT.

Q. You testified you saw from your window flashes of guns; could
you tell the direction of those flashes? If so, state it.-A. I could tell
the direction of some of the flashes, sir.

Q. If so, state it.-A. The first flashes I saw were near the opera-
tor's office across the stone wall-the brick wall, I believe-and the
other flashes were tup the street further-the same street leading
parallel with the brick wall.

Q. Do you know when the guns were removed from the armnracks
upon the morning of August 14-that is, how long before the
company assembled? If so, state it.-A. The guns were removed
about five or six minutes before the company formed.

Q. How long did it take you to dress?-A. About three or four
minutT, sir.

Q. Did you go immediately to the stairway leading to second
story?-A. I had to go through a long room what was used for 4
library, on the front part of the quarters, sir.

Q. (Question repeated.)-A. Yes, sir.
Q. Might there have been shouting at or near the gate while you

were going upstairs and you not have heard it?-A. They could
have been probably, sir. There was such a noise in the quarters;
why, there could have been and I could not have heard it.

RECROSS-EXA M I NATION.

QUES7lONE. is." ASSISTANT JUDOE-ADVOCATL

Q. Did you hurry as much; as possible in dressingl-A. Yes, sir.
Q. About how many minutes was it from the time of the first shot

until you met Captain Lyon on or near the stairway?-A. I couldn't
say, sir; it was a very short time.

Q. Can you state whether it was a minute or five minutes or
what?--A. It was more than five minutes, because I judge I was
three or four minutes dressing.

REDIRECT EXAMINATION.

QUESTIONS BY THE ACCUSED.

Q. Sergeant, did you open the gun racks yourself that next morn.
ing, or not?-A. No, sir; the noncommissioned officer in charge of
quarters.

Q. Do you know anything further about when it was open-any.
thing further than it was open when you went for your gun ?--A.
No, sir; it was not open when I went for my gun.

Q. It wasn't?-A. No, sir; I had to wait until he opened some
other racks before I could get my gun.

946 111.%R. 13, 1T0).
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Q. Was Captain Lyon present at the time?-A. Captain Lyon
was on the parade ground in front of the quarters.

Q. And it was opened and the men got their guns and went right
down to drill ?-A. Yes, sir.

By assistant judge-advocate:
I have one more question I would like to ask; I beg the court's pardon for

having omitted it; It is important. With the court's permission I will ask
it now.

By president of the court:
If there Is no objection, the Judge-advocate may ask the question.

RECROSS-EXAMINATION.

QUESTIONS BY ASSISTANT J12DGE-ADVOCATE.

Q. After the company was disrnised that night and sent to its
quarters, did you go to your own room and sleep that nightf-A.
Yes, sir.

Q. And did the first sergeant return to his quarters-that is, t'o
the married sien's quarters to sleep?

By counsel:
We object to that. The witness does not know the movements of the first

sergeant; he naturally does not know, and It could be asked the first sergeant
himself; he Is still here and can be recalled. We object to that.

Q. Do you know where the first sergeant slept that night ?-A.
No sir.

Q. If he had slept in barracks would you have known it?
By counsel:
We object to that; he has stated he don't know.

By assistant judge-advocate:
May it please the court, In order to save time recalling the first sergeant for

an answer to that question, it seems to me It the witness can state that he
wouhl have known if the first sergeant had slept In the barracks, and If he
did not sleep in the barracks it Is Immaterial where he did sleep.

By counsel:
That is reductlo ad absurdum. Witness has stated he did not know where

the first sergeant slept, and there can not be anything more positive than that.
You can't get blood out of a turnip; the man says he doesn't know, and the
party asking the question, the judge-advocate, has been down and Inspeeted
the barracks and knows the situations, and we submit the innau naturally would
not know, from the position of his room with respect to the first sergeant's.
lie is not competent to answer that question and we object to the question.

By assistant judge-advocate:
I will withdraw that question.

REEXAMINATION BY TIE COURT.

Q. About those flashes you saw from your window-, could you
determine Zom them the direction the guns were being firedt-
A. No, sir.

947Nh n. 13. 1007.1
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The court then took a recess until 11.25 o'clock a. ni., at which hour
the members of (lie court, the accused, his counsels, the reporter, and
(lie judge-advocates resunied their .seats.

By counsel:
We have no other witnesses we are prepared to put on at this time.

By president of court:
You have no witnesses present?

By counsel: I
We have no witnesses here that we are l)rvpared to put oil at this stage of

the proceeding.

By president of the court:
If counsel woulid make tlint a little more full, please, I think it would be a

little iore satisfactory to the court.

By counsel:
We feel that to break Into this-the continuity of the evidence we are giving

now-would be a serious detriment to the defense, which we don't care to do
tinless directly ordered by the court to do so. We are trying to get soine
evIdenie that we could possibly Introduce to-morrow afternoon, but it is
doubtful whether we could have it ready for that tine or not. We are using
all diligence to get that particular evidence ready and we are prepared-we
will site to tile court now, that we are prepared to reduce the n m1iber of
witness we ive called for from the East to a minimn , id I think we
could reduce it to m1s low as three. We understand timibse witnesses are not
to leave until to-lniglit or to-day. We are wililitg to do that Amid cut down
to the mnlinuuiIn that (lass of evidenle aid, I say, if we can have this other
evidence we would lirepared possibly to-niorrow afternoon, but I very much
question it. I think we could lie ready to go o with that on Saturday
morning, but falling in that we will take lII) otlier evidenl'O if the court so
desires. Of course, we have other witnesses here, but they are twoentirely
dlfl'renlt features of tile case and wieu we got ready to put thise on, we
expect to do It with rapilhity and take up e ry little tie of the court.

By (lie president of the court:
'Then I understand you request that the court now adjourn until-

By counsel:
No; we don't make any request for adjournment, we simply state a fact,

and we are not prepare~l to go on liveause the witnesses are not here. and
we are guilty of t) laxiness iII getting the witnesses. We are perfectly willing
to have .the number of those reduced. so tie court will feel that we will
save that anint of tinie-that is, tile time between now and Satuilay
morning. We think we will be ready to go on Saturday morning for certain.

By assistant judge-advocate:
May it please tile court, before a motiii is made to adjourn until Saturday

morning. may I state that I understand both Sergeant Mingo Sanders rind
Sergeant Frazier are ordered back to Wisimhigton and expect to leave to-day
some time or to-iilght and, iII order t) brilg out tie fact which was o,'cr-
looked iII the diret exanmination, as to whther thle first sergeants or acting
first sergeants of these coimjaiies slept it barracks tlint night or Ili married
men's quarters. amid also where tlit, (llartrillaster-sergealits slept. wimth,,r iii
squad rooms or in separate roe.as in tlese various companies, I have just
sent for both Sergeant Saniders and Sergeant Frazier, whom I believe art"
at II Company, and the orderly went about ten minutes ago and returned
and lUMated ie has sent W0v-41 down there, and I sent hm again to see the mnevl
personally and bring them right up. It Is now half past 11, and I only nIae'd
to ask eacti of them about two questions, und then there wIil be nothing
further.
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If (it! ,tirt decided to take an ndjourntient, If we amy be permitted a sug-
gstiiin, that they take an adjournment subject to the call of tile president, and
we Iiromise to advise you at the carlitst Iinonent when we are lrrepared to go on.

By president of the court:
I don't understand quite that the judge-aIv,,cate has staticl clearly what he

wished to do. If he will, please complete his statement.

By assistant judge-advocate:
May It plase the court, the prosectition requests mutllm'ity at this time to

introduce one or two \lititesses, who tire abmut to leave tie post for Wa.ihingtoiu,
merely to clear up the polnt as to whether the senior noncommisioned officers
of those emua)mAes were present in the barracks that night after the gutis were
Ilaved in the racks ; and I have seat for ihose men, and they ought to be hero In
a very few minutes, sir; and I should appreciate It if the court would take a re-
cess for a few moments until thesa witnesses could get here, in case that Is
allowed.

The accused, his counsels, the reporter, and the judge-advocates
then withdrew, and the court was closed, and, on being opened, the
)resident announced, in their pre::ence, as follows:

I am Instructed by the court to niounce that, z*t request of thie defense,
lt adjournment to-day the court will t;djourn to meet at the call of the presl-
dent, with the understalIlg that the court will not adjourn to a later period
than 10 o'clock Saturday morning.

By counsel:
May It please the court, after sleeping outside and In consultation with my

client, he1 hm rcilue.ced that we go on 1his afternoon If possible, and of course
It is Imal.V iK)ssA11le to go on, v.rttinly by to-morrow morning, but we
think we can go oil, If the court prefers we do It, this afternoon; and I want
to say thls action is formeli oIn the part of our client by the fact that he feels
tile court Is extremely mxi,,us to have no delays If possible to avoid It. And
in this cmnellon we wish to say that we are also advised that the late First
Sergeant Sanders and Frazier are wanted back In Washington at the earliest
piraticable date, and we. oll the part of the defense, Interpose no objection
whatever to their being Introduced at this stage of the proceedings If It
is tle desire of the court to have it so.

By president of the court:
I am also instructed by the court to announo e that the court Is willing that

the witnesses named by tie judge-advocate should be called at this time, If there
Is no objection on the part of the defense.

By counsel:
There Is no objection on tile part of the ,tefeose.

A member of the court here made a motion thalt the court, adjourn
until 2 o'clock aud to then hear the testimony of the two witnesses
named.

By president of the court:
And it this comeetion I desire to state that the court has no desire to Inter-

pose any ruling that would Iterfore with the defense In presenting the case In
such a way us they believe to be for the best Interests of the accused.

By counsel :
We will he prepared to state positively this afternoon whether we can go on,

and if we can we will ; we Ipromnise the court that now.

The court then took a recess until 2.10 o'clock p. m., at which hour
the members of the court, (he judge-advocates, the accused, his coun-
sel, and the reporter resumed their seats.



AFFRAY AT BROWNSVILLEp TEXAS.

The presiding officer:
Are you ready to proceed with the trial, Mr. Judge-Advocate?

The judge-advocate:
Yes, sir.

JACOB FRAZIER, formerly sergeant, Company D, Twenty-fifth In-
fantry, was recalled as a witness for the prosecution, and ahter having
been reminded that i'e was still under oath, testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE ASSISTANT JUDOE-ADVOCATE.

Q. After the shooting was over, early in the morning of August 14,
1906, and after Company D was dismissed by order of Captain Lyon,
(lid you go to bed or not-A. Yes, sir.

Q. Where did you go to bed ?-A. To my quarters that were as-
signed to me.

Q. That is, the married men's quarters, some 400 or 500 yards from
the barracks?-A. Yes, sir.

Q. When did you go to those quarters?-A. About 3 or half past
8, I think.

Q. On the morning of August 14f-A. Yes, sir.
Q. When did you come back to the company's barracks again ?-A.

Just before reveille, the morning of the 14th.
Q. So that you were absent from the barracks of Company D all

the time from about 3 or 3.30 on the morning of the 14th until just
a few nioments before reveille that same morning?-A. Yes, sir; I
can't state just how many minutes it were before reveille, but I were
down there before reveille.

Q. Who was left in charge of the quarters while you were away?-
A. Corporal Powell.

Q. W as lie noncommissioned officer in charge of quarters?-A.
Yes, sir; Corporal Powell was in charge of quarters.

Q. And no one in particular was left in charge of the company ?--
A. No, sir.

Assistant judge-advocate:
May it please the court, with referee to the whereabouts of First Sergt.

Mingo Sanders, of Comany t, duringg the same period as Is covered by the
evidence Jtl given by tills witness. I desire to state that that can be proven
in one of two ways. either by the Introduction of Sergt. Mingo Sanders
himself, who Is without te court room, or by proof of an aduisslon nlad,. by
hin li (lie lreselice of this witness a few monients ago. In case the court
desires that this fact be brought out by the testimony of .Mingo Sanders
himself, the prosecution desires to state that. according to his own statement,
lie Is the only person, aside froili his wife, who Ian testify positively, find at
first hand, as to his whereabouts during that period. and therefore lie might
be considered a necessary witness. Had it not benii for this admission in the
presence of this witness and myself a few minutes ago-and may I ask tile
pleasure of the court whether the crur't desires 'Mingo Sanders to be sworn in
order to clear up this point, or is tie court willing to have that Irnint settl4d
by the testimony of this witness on the ground that the admission made by
Sergeant Sanders is in the nature of an aduiission against his interest, and that
his Interest in this case Is closely Identified with that of the accused, and is
therefore admissible, and I ask the pleasure of the court whether it desires
that fact brought out by this witness or by Sergeant Sanders himself, and. !n
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case Sergeant Sanders Is called as a witness, the prosecution desires to state
that the fact that we are now willing to Introduce him as a wltncss for the
prosecution to bring cut these particular points does niot In any manner Imply
that the prosecution Is willing to accept his testimony of yesterday as being
creditable. It is merely on the ground-

Counsel for the accused:
We object to any such further argument of that nature. This Is not the

time or the occasion for an argument against the testimony of a witness that
the prosecution has distinctly asked permlssion of the court to call, and we
object to any further discussion of that nature. It is entirely improper. lie
wants to prove something that Is elementary; he has got one way to prove
It, and lie asked the cort for that way. Now. if he Is going to prove It, the
proper way Is to prove It or not to prove It, and that sort of discussion is mani-
festly unfair, and we ask the court to have him desist from such argument.

Assistant judge-advocate:
May it please the court, I request a ruling as to whether the court desires

this fact brought out as to the whereabouts of Sergeant Sanders by the proof
of Sergeant Sanders himself, or second hand through this witness.

The accused, his counsel, the judge-advocates, the reporter, and the
witness then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce that the prosecution is reminded
that at their request authority for the Introduction of the witness Sanders at
this time was granted, and It now rests solely with the prosecution whether
they place him on the stand or not.

CROSS-EXAM I N.VION.

QUESTIONS BY COUNSEl. FOR Tilt. ACCUSED.

Q. Sergeant, was your sleeping at your quarters modified after-
wards-after this night of the 13th-14th?-A. Yes, sir; I think
about. the 16th.

Q. By whose order was that ?-A. Captain Lyon gave me the or-
der, sir.

Q. You don't know where it came from ?--A. No, sir.
Q. When the order was given, you were required to sleep in the

barracks, were you ?-A. Yes, sir.
(Excused.)

MINGo SANDERS, formerly fist sergeant Company B, Twenty-fifth
Infantry, was recalled as a witness for the l)roseeution, and after
being re minded that lie was still under o.th, testified as follows:

DIRECT EXAM NATION.

QUESTIONS BY TIlE ASSISTANT JUIGE-ADVOC'ATE.

Q. Sergeant Sanders, after the shooting was over in the early morn-
ing of August 14, 1906, and after Company B was dismissed, did
you go to bed or not ?-A. I went to my quarters where I lived-in
the noncoimis.sioned officers' quarters-and then went to bed.

Q. When did you go to these quarters where you ordinarily slept?--.
A. About 3 or half last 3, I gues. a a

Q. On the morning of August 147?-A. Morning of August 14.

I I
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Q. When did you come back to the company barracks again?-A.
About five minutes, I guess, before first call for reveille.

Q. On the morning of August 14?-A. On the morning of Au-
gust 14.

Q. Who was left in charge of the company during your abs:ence?-
A. It is the custom of Company B, for the last twenty-live years t,4
my knowledge, the senior noncommissioned officer present.

Q. Who was that?-A. lie would always act as first sergeant, andl
is responsible for orders around the con zi1y.

Q. 'Was this noncommissioned officer also In chart-e of quarters?-
A. That was Sergeant Jackson, who was responsibre-

Q. Ile had the keys to the guit racks?-A. Yes, sir.

CIIOSS-EXA 31 INATION.

QUESTIONS 1W COUNSEL FOH, THIE ACCUSIMD.

Q. Were you afterwards required to sleep in the barracks at
Brownsville?-A. I was, sir.

(Excused.)

GEORGE C. LAWRASONX, second lieutenant, Twenty-fifth United States
Infantry, was recalled as a witness for the defense, and, after being
reminded that he was still under oath, testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY COUNSEL FOR Ti ACCUSED.

Q. Mr. Lawrason, after the arrival of the battalion of the Twenty-
fifth Infantry at Brownsville on July 28, 1900, up to and including
the 13th day of August., 19006, did you visit the city of Brownsvilli
frequently, or not?-A. Yes, sir; I took my meats in the city of
Brownsville.

Q. Whereabouts did you take your meals, Mr. Lawrason?-A. At
Mrs. Leahy's boarding house.

Q. Did you visit the city more or les frequently for other purposes
than going to get your mneal. during that period?-A. Yes, sir; I
Visited the city several times each day.

Q. Do you recall on what date the troops of Fort Birown were paid
during the month of August?-A. It was on Saturday, August 11, I
believe.

Q. Was there ever a time from the arrival of the battalion at
Brownsville to the evening of August 13, 1906, that you ever heard
any unfavorable comment on the behavior of the colored soldiers from
any citizon or citizens of Brownsville that would lead you to believe
that there was any particular race feeling against themn other than
that usually in the South ?-A. No, sir; I did not.

Q. As company commander did you ever hear anything, no matter
how trivial, from any of your men that would lead you tobelieve that
there was any bitter feeling among them toward the citizens of
Brownsville?-A. No, sir.

Q. Did you ever hear any of them express an opinion, either
favorable or unfavorable, about the separate bars that were provided
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for the enlisted men to drink at?-,A. No, sir; I never hard any
opiliol expressed on this by tile enlisted Ken.

Q. Was or was it not a daily custom for the peopl of Brownsville,
men, wollen, and children, to walk through the post of Fort Brown,
from a little before to a little after sunset .- A. Yes, sir; it was.

Q. On the evening of August 14 did you observe any citizens of
Brownsvile walking through the post at the usual hour for such
promlelilde?-A. Yes, sir; 1 did.

Q. Wais it not a daily custom of the citizens of Brownsville, men,
women, and children, to come into the post to witness retreat?-A.
Yes, sir; it, was.

Q. On the 13th of August, did you observe citizens of Brownsville
in the post observing .retreat?-'A. Yes, sir; it is my recollection
that the crowd was as large that evening as any other that I re-
Iii mliber.

Q. You noticed no difference in the crowd on that date from the
other dates?-A. No, sir.

Q. From the time you arrived at Fort Brown, July 28, 1900, and
up to the night, of August 13, 1900, was or was it not the custom of
large numbers of boys from Brownsville to come into the post daily,
and play baseball on the post diamond?-A. Yes, sir; it was.

Q. Where was this post diamond situated, Mr. Lawrason?-A. At
the east end of the parade ground, near the guardhoine.

Q. Was that in full view of the officers' quarters and of the bar.
racks?-A. Yes, sir.

Q. Was there a body of water in rear of the officers' quarters at
Fort, Brown known as tile lagoon ?-iA. There was.

Q. Was or was it. not the custom of men and boys of Brownsville
to fish and go swimming in this lagoon ?-A. Yes, sir.

Q. 1)o you recall any men or boys, or both, of Brownsville fishing
or swimming during the afternoon of August 13?-A. Yes, sir; they
went there on that gate as usual. I remember a crowd of them pass-
ing by my quarters.

Q. Mr. Lawrason, what was your impression about the firing that
night when you first waked ip)?-A. I believed that the post was
being fired into from the town of Brownsiille.

Q. W\hat was your impressioL relative to the shooting when you
joined your comnpany?-A. I still believed that the post and barracks
had been fired into.

Q. Did you hear the conversation that took place between the
mayor of Brownsville. )octor Combe, and Major Penrose about 1
Ofcfock a. Ili. on the morning of the 14th?--A. Yes, sir; I was stand-
ing near them and heard most of this conversation, I believe.Q. After hearing this conversation, were you then of the opinion
that any man or men of the Twenty-fifth Infantry had anything to
do with the shooting?

The assistant judge-advocate:
May it pleaqe the court, I object to that question as being !eadinlg. It Is a

matter of opinion entirely. olud tile O1estiom Is most leading, and it calls for an
exlwession of opinion oil the part of the witness.

The president:
I would like to hear the, question read.
(Tile question was read.)
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Counsel for the accused:
In reply to the objection, of course, It Is a matter of opinion; it Is an opinion

charged against this accused, and It is only by opinions of men who are experts
that we can arrive at the fraine of mind the accused. Major Penrose, was iII
at that time. That is the gist of this case, and we can only form an opinion
as to his frame of mind by showing the f'.ets as they Impressed the others
on that particular phase, and at that particular tihe.

The accused, his counsel, the jUdge-advocates, t!:,P r,,porter, amid
the witness then withdrew, and tile court was closed, and, on bviiig
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objection Is
not sustained. Tae question will be answered.

Assistant judge-advocate:
I request, may It please the court, that the record-the preceding one or two

questions-be read over. My under.,tiuding is that Iientenant TLawrason (lid
not le'ar all of the conversation between Major 'enrose fand Mayor Comle,
and that therefore the Inlression that lie formed at the time was based mIerely
upon a portion of this conversation.

(The reporter here read as requested.)
A. No, sir.
Q. Give your reasons for your opinion.-A. It seemed to me the

idea was absurd; I could not believe for a mnuliute that any soldiers
of the command had deliberately gone into the town and killed and
wounded persons therein. I thought that Doctor Combo was mis.
taken.

Q. I think you testified in your direct examination or in your
original examination that there was a roll call of your company after
Mayor Combe came out and held this conversation with Majorl Pen-
rose. Is that tree?--A. Yes, sir.

Q. Now, after this roll call and before your company was relieved
and sent to barracks, were you still of the opinion that the post had
been shot into and that the men of the Twenty-fifth Infantry ha'd
nothing to do with this shooting?-A. Yes, sir; I was still of this
opinion.

Q. Now, from the time the shooting commenced, a little after mid-
night up to (.30 or 7 o'clock on the morning of the 14th, did you
have the slightest suspicion in your mind that the shooting or any
part of it was done by the members of the Twenty-fifth Infantry?

Assistant judge-advocate:
May it please the court, I object to that question as calling for an opinion

pure and simIpie. and on tie ground that It is decidedly a lending question. It
covers a long -space of time, and wouldd not possibly conic under the head of a
mental impression formn u by a witness slimtiteously with tile occurrence of
omue act that would make It a part of the res gest-P.

Counsel for the acelled :
It Is framed for tile purpose of covering the period of time covered by time

specification and the isliection of (lie men--thie check up. It could not have
been framed to fit the speciflcations any more closely.

The accused, his counsel, the judge-advocates, the reporter, and the
witness then withdrew, and the court was closed, and, on being
opened, the president a;inoumiced, in their presence, as follows:

I am instructed by tile court to onmounce the decision that the objection is
not sustained. Please proceed with the examination.
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Q. (Question repeated.)
A. No, sir; I did not change my mind.

CROSS-EXAMNATION.

QUESTIONS BY THE ASSISTANT JUDGE-ADVOCAT.

Q. You state that your impression at the time you were awakened
by the shots was that the post was being attacked. What is the basis
of this impression?-A. I remniibered hearing on that afternoon of
what was known as the Evans incident, when Mrs. Evans was re-
ported to have been assaulted by a colored soldier. I thought that
probably some tough or intoxicated persons in Brownsville had made
up their minds to fire a -volley or two into the quarters of the negro
soldiers.

Q. Did this firing sound to you like ordinary high-power rifles?-
A. The impression that I got, as I testified before, was that they were
ordinary high-power rifles.

Q. 1ld you detect any pistol shots or other kind of firing mixed
up with this high-power rifle firing during its height?-A. No, sir;
during the height of the firing I was in my room dressing, and that
was situated on the side of quarters away from the town. I do not
believe that I could detect any pistol shots if they had been fired.

Q. Wiien you came out on' the arade ground the firing was still
going on L.eavily, was it not?-A. o, Sir; it wasn't going on heavily.
. Q. But this ;vas still high-power rifle firing, to the best of your
judgment formed at the time?-A. Yeq, sir; to the best of my judg-
mient it was.

Q. I)id you hear any bullets passing over your head on your way
to the barracks?-A. No, sir; I heard no bullets.

Q. How long were you present. during the conversation between
slayor Combe and Major Penrose?-A. During the entire conversa-
tion, I believe.

Q. This was held near the gate?-A. Yes, sir.
Q. How long have you actually served with tro(Il)s-how long

had you actually served with troops prior to August 13, 1906?-
A. I'joined B Company September 15, 1904-almost two years.

Q. How much of this time were you in comniinnd of a comlanv?-
A. I believe I .vas in conin.and of the company almost half of this
time. I do not recollect the exact time.

Q. Did you see Major Penrose and Mayor Conibe draw apart-from
the officers and bystanders and have a'y private conversation be-
yond your hearin g?-A. I do not recollect their doing so.

Q. Might thev harve done so -ind you not have seen it?-A. The
conversation began about 10 feet froml me, I think, a1nd I believe that
we were in the sane relative positions when it ended.

Q. Are you positive that there could not have. been any further
cotiversati(on between Major lPenrose and Mayor Combe beyond your
hearing between the time Mayor Combe first arrived and the time
he del)arted ?-A. No, sir.

Assistant judge-advocate:
Therv are 110 ltll' ther questions.

(Excused.)
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Capt. Emnr A. M,1cmr, ', Twenty-fifth Ujnited States Tnfunmvr,
was, recalled as a witness for tile defense, and, after being reniinded
that le was still under oath, testified as follows:

DIRECT EXAMINATION.

QUESTIONS 1W COuNSI-L FR TIME ACCS :H.

Q. Captain, after the arrival of the battilion of the Twent v-filft]
Infantry on July 28, 1.101;, at Brownsville, up to an1d ineluliug tiLi.
13th day of Aulust, 19016, did you visit the city of Br'ownsville more
or less frequently?-A. I did.

Q. During your visits to Brownsville did you ever have any con-
ven.sations with lthe citizens of tile city relative to fhe behavior'of lit.
enlisted men of tie 'Twenty-fifth Infantry ?-A. Frequently; yes.,
sir.

Q. Relate any conversations you might have had, as nearly as yeot
can recollect, and state what iii-lpression was created on N .our mind
by such conversations.-A. I had conversations with Mlajor Combe,
the mayor of Brownsville, who remarked to me that he* did not
think he had ever seen a better behaved lot of mien in Brownsville;
that he had served with troops in the Philippine Islands, and had
been in the volunteer service, and that tile men all conducted them-
selves in a very exemplary manner. I also talked with the keeper
of the cemneeiy, whose mime I do not remember, and his remarks
were to (he same effect.

Q. This was the keeper of the national cemetery at. Brownsville?-
A. The national cemetery, at Brownsville. Also with a man named
Crixell, who kept a sal6n there in Brownsville; also with another
man by tile name of Judge Parks, who told me that, while lie was a
Southerner and did not care for colored troops, he thought that their
behavior there had been reiwarkablhe; that a pay day has passed and
only one man had been arrested in the town.

Q. Then, this conversation with Judge Parks was after pay day?-
A. Yes, sir; the niiht after pay (lay, he night of August 12.

Q. Can you fix t ie date or dates when vou had conversations with
Major Combe, the mayor of the city?-A. Well, I talked with Major
Combe on several occasions, met him nearly every morning when he
came.up to attend sick call, and on his return from sick call he sat
on the front porch with mIe, just previous to the drill hour, and we
talked about the men and about tie garrison in general.

Q. Do you remember distinctly whether you had a conversation
with him after pay day or not on this stijec?-A. No, I do not
think I did.

Q. Do you recall the (lay upon which the troops at Fort Brown
were paid in August last?--A. Yes, sir; August 11, Saturday.Q. Now, from the time tile troops were paid August 11, 1900,
up to the evening of August 13, 1900, did you hear any comments
from the citizens of Brownsville on the behavior of "the colored
troops, aside from that conversation you have narrated with Judge
Parks?-A. I did. On time morning of August. 13, Crixell, whose
first name I think is Quiapo, told tie that lie was going over to the
colored saloon to make his collections from a colored man who was
running this saloon. He said that the saloons in town had forbidden
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the men to drink at the regular bars, so two of the men had gotten
together and started a saloon over in another l)art of town. I asked
him how they hnd done, and also how they had behaved, and le
said, " Excellently;" he said, " The hy3 s are really doing very fine
over there, and I 'have had no cause of any complaint at all."

Q. Was there ever a time, from the arrival of the battalion at
Brownsville up to the evening of August 13, 190, that you heard
any unfavorable comnwiit upon the behavior of the colored* soldiers
from any citizen or citizens that would lead you to believe that there
was any particular race feeling against thlemi other than that usually
in the South ?-A. No, sir.

The judge-advocate:
we would like to go on record as commenting oil the fact t'iat that question

IS leading, but we are not hterlciosing arly oljectioil.

Q. As company commander, did you hear anything from any of your
men to lead you to suppose that there was an)y bitter feeling aaniong
the men toward the citizens of Brownsville, fArther than as covered
in your former testimony in the individual cases that were men-
tioned there?

The judge-advocate:
May it please the court. I obJ(ct to the question ns being leading. It bears

Tery ('losely uponi one of the ailitgations iII the specifications. and It Is leading
the witness in that di'etion. I would like to have the question again read to
the court.

(The reporter here read the question objected to.)
And supplementing my former r-iniark. I would like to say that we have no

objeeti6n :lal will mallke no effort to exclude tIy ii iierllnet evidence on this
point, but we do object to the manner ili which eorinsel Is trying to bring out
this evidten.e. lie is elea'rly tailing tie witless Iy the hand and leading him
into tire paflstureQ where i(" would have him lie, andl(. therefore, I object to the
manner and iot to the nurte-lality of the evidence being brought out.

Counsel for the accused:
We nre very glad to know tlt tile Judge-advo(ate thinks we are adhering

to the specilheations a.; formed by hiniself. We dii liot fori'i the Sjie.ifleatlons,
aud we are adhering to the slpefleations therein contahied, ai near as human
Ingenuily can. Tile question here before you Is to determie what Major
Penrose. as a comnmissioned officer, at that time should have known Ili regard
to tile feeling of hostility on the one lhud from the i people of Birownsville, and
on the other lnud fromt tile people of the post, and we submit that the only
conietent persons to testify to that are time olficers who were directly In charge
or tile conipanies-wio were conlijany colilin:anli"z. Certainly you can not
get anyone.lietter thini tile company comuianders to testify as to that feeling
that (.nine to hin1 as such eoiumniiidIII g officer. and if any eainl to thieni we would
follow that with, " IDl you report it to tihe post c.ainander?" Tills enurt
should! 1now that thlat would li p the only logical way that tile ):st comminiider
would have arrived at that coniluslon.

The judge-advocate:
I have already slated, may it lfpeiae the court. that it is not as to flie Inn-

terialily of the question that I obleet. hut to the form of 'niny previous qlles-
tions. Ve are trying to keel) our iace a liI tint iuter.se, unless objections
or unnecessary objeetloims. but we do not think we can afford to allow leading
q.ue.0tiis, Suc*h as tlwse are to go ili willitot an objection oi our part. and we
would like to have a ruling of tile court on tile subject.

The president:
Before the court Is closed I will state that as the objeetioll is only to the

manner lit which the question Is framed, that counsel might desire to inodify
the question In some way.
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Counsel for the accused:
I don't think we can, sir; I don't see how we can. We are calling for whether

there is anything to raise the question in his mind. It is not leading.

(The reporter here read the question objected to as follows: "Q.
As company commander, did you hear anything Iromt any of your
men to icad you to suppose that there was any bitter feeling among
the men toward the citizens of Brownsville further than as covered
in your former testimony in the individual cases that were mentioned
there ? ")

Counsel for the accused:
We submit that It could iot be more general, and It could not be more

pertinent and aimed more directly at the matter that we have got to bring out.

The accused, his counsel, the judge-advocates, the witness, and the
reporter then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am instrneted by the court to announce the decision that the objection is
not sustained.

Q. (Qiestion repeated.)-A. I did not.
Q. l)id you ever he'r any of them express ill opinion, either

favorable or ,tufivorble, about the separate bars they were r-

quired to drink at?-A. I did not.
Q. Was or was it not a daily custom of the people of Browns-

ville-men, women, and childrei'l-to walk through t he post of Fort
Brown from a little before to a little after sunset (-A. It was a daily
occurrence.

Q. On the evening of August 13, 1900, did you observe any people.
citizens of Brownsville, walking through the post at the usual hmur
for such promenade ?-A. I did; men, women, and children.

Q. Did you note any difference on that date from the other (hates
when you had observed them?-A. None whatever; no, sir.

Q. Was or was it not a daily custom of the citizens of Browns-
ville-men, women, and children-to come in the post to witie.-s
retreat?-A. It was; yes, sir.

Q. On the 13th of August, 1906, did you observe citizens of
Brownsville in the post observing retreat?-A. Yes, sir.

Q. From the time you arrived at Fort Brown, July 28, 1906, up
to the night of August 13, 1906, was or was it not the custom of
large numbers of boys from Brownsville to come into the post daily
and play baseball on the post diamond, sitmited on the east end of
the parade grounds in full view of the officers' quarters and of the
barlaeks? 

r)

Tihe judge-advocate:
We maintain that that Is still leading, but we interpios. no objection.

A. Yes, sir; it was the custom.
Q. I)o you remember whether or not the boys of Brownsville

played baseball on the post diamond on the afternoon of August
13f--A. Yes, sir; they were there front about 5 o'clock until nearly
7-until it grew dark.

Q. Was there a body of water in rear of the officers' quarters at
Fort Brown, known as the lagoon ?-A. Yes, sir.

958 [.Mmn 1:1, 19117.
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Q. Did the men and boys of Brownsville ever fish or go swimming
in this lagoon?-A. People -f Brownsville fished there, and the
boys went in swimming daily.

Q . Do you recall whether or not any men or boys, or both, from
Brownsville were fishing or swirmming durin-g the afternoon of
August 13, 1906, in this lagoon?-A. Yes, sir; they passed my house
going to the swimming pool, or swimmi ng part of it.

d . Were you in the city of Brownsvill-e at any time during the
day or evening of August 13-or during the day, we will limit it
to that?-A. Yes, sir; I first went down about 9.80 in the morning.
I was there again in the evening following, accompanying the patrols
that I sent out.

Q. Yes; you have testified to that. Now, during these visits was
there anything in the actions or conversations of any citizen or citi-
zens of Brownsville that you saw or talked to to intimate in any way
that there was an inflaned feeling or bitter feeling among the citi-
zens of Brownsville toward the negro soldiers?-A. Not in the least.
I went in several places, and there was no indication of it.

Q. Did you ever at any time prior to midnight of August 13 and
14, 1906, iear or learn anything from any source whatever that
would lead you to believe that the-'e was any feeling of resentment
by the colored soldiers, against the citizens of Brownsville?-A. No,
sir.

Q. Or of any inflamed feeling among the citizens of Brownsville
toward the soldiers at Fort Brown?

The judge-advocate:
Both of those (1uestols. may it he.:lse the court, are ubJ.ect to the same

objection that they are leading, but we interpose no fornial objection.

A. No, sir.
Q. I think you :aid you were on guard duty with your company

after you reported that night with the entire company; is that
so?-A. Yes, sir.

Q. I think you stated you found some shells the following morn-
ing; is that trie ?-A. -Yes, sir.

Q. (Counsel asked judge-advocate to hand Captain Macdin cer-
tain shells.) Before we go into that, I think you said you found
some clips also?-A. Yes, sir.

Q. '1Ill the court again about how many clips andi how niany shells
you found at that time.-A. ro the best of my recollection it was 5
clips and 7 shells and 1 cartridge.

Q. Will you show the court just how these shells and clips were
lying when'you found them ?-A. Yes, sir.

Q. Put their right on the floor, please, Captain.-A. (Witness
places shells on Iloor.) l'hev were in an area not very much larger
than that-not over 8 or 9 inches in diameter, all lined together.

Q. In a hmnch like that ?-A. Yes, sir; one was Over a little further
off, about .3 feet, probably, from the rest; all the rest of them were
together.

Q. The clips and the shells lying in a bunch just like that ?-A.
The clips and shells were all together.

The president (to reporter) :
Please read the last answer; I would like to see how you have It recorded.

(The reporter complies.)



9(10 AFFRIAY AT IIIIOWNS'IIAE9 T EXAS.

Q. Now, Captain, were you looking specilh.:lly for shells and clips
at that tiine?-A. Yes, sir; I went down the outside of (he wall,
making an ilispection of tile outside wall, by direction of the coln.
mandig officer.

Q. Did you look carefully for any shells or clips at that time ?-A.
I did; yes, sir.

Q. Did you look in front of the Elizabeth street gate; did you
look around in that vicinity carefully?-A. I (lid; I covered all the
space in front of the gate, as far over as the telegraph office.

Q. And this was the only evidence of shells that you saw at all
there that morning?-A. The only shells that were found in the
vicinity of the wall; yes, sir.

Q. And you are confident that there were none others there -A. I
am confident that there were no others there; if there had been I
would have found them.

Q. How did you happen to be looking for those shells?-A. The
commanding officer directed me to nlake an inspection around (lie
wall to see if there were any -shells there. Mayor Combe had re-
ported to the commanding 'oficer the night before that he was
satisfied our men had done the shooting, and it was to satisfy the
commanding officer in the matter.

Q. I think you located this little bunch of shells before, but tell the
court again-I want to have it of record exactly where you found
those.-A. I can show it better on the map.

Q. If you please.-A. This little house looked right down the
alley, and( right there at the moth of the alley is where I picked up
the shells, one about there (indicating), and the! others were over here
a little bit closer, right at the point of the "A," right at the mouth of
the olley (indicating intersection of Cowen alley and garrison road).

Q. Now, when did you nmake this inspectiomi?-A. It wvs just as
soon as I could see in the morning.

Q. Now, did you examine any otem' place for shells, Captain ?-A.
Yes, sir; I went down (lie wail almost to where the ol gate stands
behind D Company quarters.

Q. That ;s down toward tlm river?-A. Yes, sir. Conic down to
about in this position-the old gate is in liere-and then walked up
about as far is the real, of my own qualers; then I went along and
covered all the distance on the inside of the wall, and then covered
the distance from about here to the outside of the wall (indicating,
on muap at point about one-third of (lie way up Fifteenth street be-
yond the mouth of Cowen alley about wllre the letter "I) "is).

Q. Did you fin1d any shell of any kind inside of tle garrison
wall?-A. I did not: no, sir.

Q. You looked carefully for thellO-A. Very carefully; ves, sir.
Q. )o you k Imow (ie telegi'ald operator (]iwl tfliere, C I;)tliin ?-

A. Yes, sir; but I don't recall his ilaile jilst at this moment, hut I
knew hiim. lie caine to see lie a collple of times and I went in to
see him a couple of times.

Q. l)id youn See this teleglalph operator the imiorning of tle I-I! ?-
A. Yes, sit.

Q. What time a day was it y'ou saw him?-A. About 8 o'clock,
when he first ojpen(d time office.

Q. l)id voii have a conver:ati n with him about tie ocelirrence of
the night before ?-A. Yes. Fir.

Q. State wlhiat lie told you inl regard to that at that time.

9 60 I .N tc. 1:1. no?.



Mm. i:3 1o;.07 AFFRAY AT BROVNSVILLE, TEXAS. 961

'leth judge-advocate:
We shall have to object to this as hearsay, may It please the court

Counsel for the accused:
We purpose to show by this witness exactly what the witness of the prose.

(uthi stated to this witness on the following morning. It is not only In re-
lutlail, but It Is Il liositive denial of the evidence as given by that wltuess.at
that tine. It is chtnly admissible on both grounds.

"'lie accused, his counsel, the Ildge-advocates, the reporter and
the witness then withdrew, and the court was closed, and, on Leing
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce that the objection Is not sustained.
The question will be answered.

Q. (Question repeatcd.)-A. On the morning of August 13, about
8 o'clock and prior to that hour, quite a number of people caie to
the telegraph office and were unable to get in-

Q. I)on't vou mean the 11orn g of the 14lth, the morning after?-
A. The mourning of the 14th, I should say; yes, sir.

Q. Well, go on.-A. And about 8 o'clock the office was finally
opened and this man-I have forgotten his name now-came to the
door. I was on duty at the wall, and called him over and asked
him what the trouble had been the night before, and he said, "I do
not know; I heard some shooting, but I did not take the trouble to
get out of bed to lee whlt it was. I thought it was a drunken row."

Q. Is that all that he said ?--\. 'lriat is all I recall now; yes, sir.
Q. You know that this was the Ini in charge of the telegraph

ofli'e?-A. Yes. sir.
Q. Was his naine Sanon?-A. Yes. sir; Mr. Sanborn was his

nine.
('I)SS--EX\A 31 NATION.

QUESTIONS HY TIll ASSISTANT JUIN;lE-ADVOCAT .

Q. Were the Mexicans down thnre apparently friendly with the
soldiers?

Counsel for the accused:
What Is tli lepurose of tlzt? There was nothhig said In the direct exautind-

t'ion about thal.

lie judge-advocate:
Mlly it Ilease th lic' irt. It Is a matter of aiumost conaon kuwiewleaW that the

t'n of Itj'-iiisll e ushtl s Itl" soll. 5PJo00 .Mexca'lls t11d about 1.000 illelealls.
Thv. fV0t, i M I " li of llrown 'ili toward the soldiers lirs been touched
1Il)41I by tit' (htl'tills. lld I think this questions Is perfectly proper on the part
of the lr'c.ution.

('oullsel for tile a:Clse(:
It tit',y" will fraune It so it will be contlued to the directt examination we

Wolff object to it.

Q. Were these men who camie fishing and swimming mostly Mexi-
eans oil white people--or, ratlher, Ainericons?-A. Ihey were of all
cases.

Q. Bit wvikh race predoinate(d ?-. \\'ell, I really couldn't say.
Q. h'lieve were Mexicans among liem, Itove'er, were there not?-

A. Yes sir.
IS. I ,ow. -102, P1 l-1, lit 2-6-(2
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Q. You can't state whether there were more Mexicans than Ameri-
cans?-A. I think there were more Mexicans, because the Mexican
element were the ones who were in the majority. The majority of
the white people in Brownsville were business men, and I do not
recall that I have ever seen any business men coming out to bathe in
that pond. They were boys ranging from 5 or 6 years old up to 20
or 22-boys and men.

Q. These boys and men who went fishing and swimmitg in the
lagoon and who played ball on the post parade ground, considerably
more than half of them were Mexicans?-A. I can't say.

Q. In your experience as company commander at Fort Brown,
Tex., did you ever know, or did it ever come to your notice, any
instances of a feeling of resentment between the Mexicans and the
soldiers?-A. Never heard of it.

Q. The only occasion you ever heard of any difficulty was between
the soldiers and the white people?-A. The only cases are tho 'e that
I have already testified to, and they were not cases of Mexicans or of
ill feeling; they were simply reports made to me as commander of
Company C, Twenty-fifth Infantry.

Q. No instance of trouble between a soldier and 'Mexican was ever
reported to you ?-A. None that I recall; no, sir.

Q. Now, with reference to the time you picked up the shells, the
clips, and the cartridge on the morning of August 14, can you state
definitely, or even approximately, what hour of the day it was ?-A.
No; I can't. That was seven months ago to-day, and I do not recol-
lect the time.

Q. Did you show those shells to the commanding officer when you
returned? - A. I did.

Q. What did lie say when you showed them to him ?-A. I don't
recall that either.

Q. Did he say anything that would indicate to you a contention or
belief on his part that the soldiers must have, at least, have had a
part in the shooting?-A. No; lie did not.

Q. Can you recollect nothing whatever of the conversation that
.you and he had after you turned over those shells to him ?-A. I
-didn't say that I turned over the shells to him.

Q. Or rather showed him the shells?-A. No; I do not. There
,were so many events that occurred then, and I can't recall all of them
and I did what I considered my duty in showing him the shells, and
I don't recall his expressing his opinion to me.

Q. Did you express yours to him at the time?-A. I did not..
Q. Was it so early in the morning when you picked up these shells

that it was impossible for anyone a few minutes earlier to have seen
other shells on the street and to have picked them up?-A. I think it
-was.

'Q. (Former question was read at request of witness.)-A. I will
change that answer. I think that I picked up the shells at the earliest
time possible for anyone to have seen them, because forms in the dis-
tance were very like shadows. You could just distinguish people a
half a block away.

Q. These shells, however, when you first saw them, were sufficiently
distinct from a standing position-you didn't have to stoop down to
see them ?-A. No; I simply walked along the street and saw them
there as I walked; I did not have to stoop over to see them.
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Q. How far were you from them when you first saw them ?-A. I
don't know.

Q. It was very dark the night of August 13-141-A. Very dark
indeed; yes, sir.

Q. And during the latter part of the night you were alone with
your company along the wall. Is that correct? -A. From some time
near 2.30 until daylight--until after daylight.

Q. I think this fact has been brought out on the other examination,
but in order to be sure of it, did you leave your company at any time
during this period?

Associate counsel for the accused:
May it please the court, I object to that question. It is not proper cross-

examination. We have lhnited ourselves in the examination of this witness to
certain points that we wish to bring out In defense, and we request that the
assistant judge-advocate be limited to those lines that were brought out on
direct examination.

The assistant judge-advocate:
May it please the court, in reply to the remarks of the associate counsel, I

desire to state that this question of the finding of the shells has been brought
out on direct examination, and It seems to me that anything which tends to
show that circumstances were such that prior to the time that these shells
were picked up by the witness that other people other than he might have
picked up other shells in the street along the garrison wall, or within the
wall, without being seen by him. It Is of record that Company C was
deployed us skirmishers along this wall for a period of several hours--in
fact, from about half past 2 until daylight; during that time, as I remember
the evidence, but one officer. the witnet. was present, and as he has testified
that the night was very dark, it seenis to me that any questions tending to
bring out the fact that other people might have picked up shells in the road
without his knowledge Is pertinent. And that is the object of this line of
questioning right now.

Associate counsel for the accused:
May it please the court, I am very much Interested In the inferences that

are being drawn In the argument of the assistant judge-advocate, but I submit
that the proper time to draw those inferences from the evidence is when the
case Is closed and they should then be drawn by the court. It is not the
time to draw any Inferences at this time. Mg objection was specifically that
the question extended to matter not covered by the direct examination, and
as such I do not think it is admissible. I have listened to the reply of the
assistant Judge-advocate, but I fall to see any point in his reply which covered
my objection.

(The question was read at the request of the court.)
The accused, his counsel, the judge-advocates, the reporter, and the

witness then withdrew, and the court was closed, and upon being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objection is
not sustained.

(The question was read by the reporter as follows: "Q. I think
this fact has been brought out on the other examination, but in order
to be sure of it, did you leave your company at any time during this
period?")

A. I did not leave my company at all from the time that I was
directed to go to it by the commanding officer until next morning
when I was relieved by Lieutenant Lawrason. I testified on the
previous day that I had visited the sentinels, but I was not absent
from my company at any time during that period.

UtAn. 13, 1In07.1 963
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Q. Was it not so dark that night that individual men at other
parts of the line than the point where you happened to be could have
jumped over the wall and picked up cartridges if they knew about
the position where these cartridges ought to be without being
detected by you ?-A. By nie or by my company?

Q, By you.-A. I could not have seen men 50 feet from where
I was stationed, and I was under a street hmp; I don't think I could
have seen them 25 feet from my station.

Q. And your company during this period covered a front of about
how much l?-A. About 800 yards.

Q. Where are these shellsonow?
Counsel for the accused:
le has answered that, may it please the court. If this questioner would post

himself on the record, or if the judge: advocate would post him on It, it would
avoid that, It was distinctly stated thai they were put In a desk and he presumes
they sire In the quartermaster's olice now.

The assistant judge-advocate:
I wasn't here sit the time: yes, I believe I was connected with the case at

that time, but I had forgotten where lie testified these shells were. We brought
it out on the orleinl exminlnation.

Q. You stated that this man Sanborn told you he thought that this
firing was the indication of a drunken row, or that lie thought it was
merely a drunken row.-A. That is what lie said.

Q. Did lie state whether he thought it was a drunken row among
soldiers or citizens?-A. Ile did not. He said he didn't take the
trouble to get. out of bed to see what it was.

Q. Was Crixell's saloon on Elizabeth street one of the places that
you stated you entered on the morning, I think, of August 13?-
A. At about ten minutes of 10; yes, sir.

Q. To the best of your recollection, did you hear or overhear any-
thing said there that would indicate a feeling of resentment on the
part of any individual against either the colored troops or their
officers?

Counsel for the accused:
May It please the court, I am not counsel for Captain Macklin, but I know

enough about thim case to know that this is decidedly objectionable.

Associate counsel for the accused:
May it please the court, I wish to announce publicly here before this court

that I denounce this method of investigation. There are several things that
have come up all during this trial that have led me to believe. In my own mind,
that there is an improper method underlying some of these questions being ad-
dressed to Captain Mackln-

A member of the court:
I object to those statements as reflecting on the counsel.

The judge-advocate:
I believe there Is no use for the prosecution to answer that at all, except to

assure the court that the prosecution has no ulterior motives whatever In ask-
ing this question.

Counsel for the accused:
I wish to go on record as saying in thiN connection that the formation of that

question is such, to anyone that is familiar with the case, to show that there
Is something Improper about the examination. I know what it was; I know
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what occurred at that time, and I wish to go on record as Informing this court
that that has been deliberately cut out of the charges against Captain Mackiln,
although once formulated, and, as I understand It, It Is entirely improper.

Associate counsel for the accused:
I desire to continue this statement that I have to make, and it there Is any-

thing objectionable In it It can be passed on by the court-

A member:
I move the court be cleared.

(Whereupon the court was cleared.)
Assistant judge-advocate:
I request that the court remain open, sir.

The president:
Wait a moment. I would like to hear the question read.
(The reporter read the question objected to, as follows:

Q. To the best of your recollection, did you hear or overhear
anything said there that would indicate a feeling of resentment on
the part of any individual against either the colored troops or their
ofllicers? ")

Another member:
Mr. President, I believe the motion of the member in asking to have the court

cleared-

The president:
The member will please sit down. The court Is always cleared at the re-

quest of a member.

The assistant judge-advocate:
May It please the court, I requested that the court remain oper, because I

desire that the same publicity be given my remarks as were given the remarks
that reflected upon me, and I desire to state now, officially, that I am perfectly
willing and desire that people be present here just as they were here when
this statement was made by the associate counsel. I had no intention whatever
of trying to bring out by this witness anything that would hurt him In his own
case. I had rather make this statement before the public, If the court may be
opened, or I can make it here now, and it can be read over la'ln if the court
so desires. I merely wish to state, with reference to this particu'er occurrence,
that I have heard that in Captain Macklin's case there was a charge with
reference to this particular Incident and that it was afterwards withdrawn,
and from remarks that Major Penrose made to me with reference to these
men, who were, according to their affidavits, present at this time, in which re-
marks of Major Penrose he referred to them, " Have those scoundrels told
you their story yet?" and, as I remember it, asked who they were. and he said,
"Billingsley and that outfit;" and I did not intend to press this matter' any
further, and I don't intend to call those men as witnesses in my case unless
it seems to me absolutely necessary. I never have asked Captain Macklin about
this case, but from the way Major Penrose talked about the case and about
these men I don't know that their introduction in either this case in rebuttal
or In my case would be of any benefit whatever to the side of the Government.
The question was not asked with any ulterior motive, as the associate counsel
seems to believe, and was asked after I had spoken to Captain Hay. Ve had
talked about whether It should be asked, and he said, "Go ahead and try It;"
he said, "They will probably object to It." I have no Intention of trying to
force anything out of Captain Macklln that would redound to his hurt on his
own trial, and I state that with all sincerity and truth, that I do not aind have
not at any time intended to do that, and I am sorry that my motives have been
misinterpreted by either the associate counsel or anyone else. If they have
been oo misinterpreted by anyone else, I don't know of it.
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A member:
Mr. residentt, I asked to have the court cleared, but not closed, not that I

care anything about tlw question; I wasn't ir('iared to pass on that, but be-
cause I thought It was undignified and unbecoming of this court to sit here and
allow a counsel to cast reliectlons oil the iiotives of an ofleer of the Army in
the discharge of an official duty. and that should not go to the press. My idea
was to have the court cleared awi let collisel saiy whatever they see fit to say.
but not be permitted to go to the press. It isi hlroper and the court can object
to It.

The president:
I clearly understood that that was the purpose of the ieiiher, nnd that Is

the reason I cleared the court.

(At request of as.:ociate counsel for the accused, the reporter read
his statement on page 20-18 [9U4J.)

Associate counsel for the accused:
May it please the court, to continue my remarks on that subject, It is probably

not proper for me to enter into the !iotives of anybody connected with this
case, but It is proper for nii to express my belief or ophilon as to the method
of Investigation If It Is appearing improper to in,. There certainly has come
up in this case sutlleuit to put mae on my guard with respect to the examina-
tion being conducted of Captain Maciklin aa a witness befoLe this court-martial.
There were certain questions asked him upon his cross-examination by ti'
same officer that bore no relations whatever to this case, but bore . distinct
relation to the case of Captain Macklin. They were not objected to by tite,
because I considered them too trivial to necessitate any objection on mimy part.
It was only upon thinking them over afterwards, and In consultation with the
other counsel of Captain Macklin, that I thought they were more serious than
I previously thought they were. I do not care to enter into any more discussion
about Captain Macklin until It conies to trial, and when It does come to trial
every phase of it and every avenue will be opened up, and all that Captain
Maelin asks Is a fair trial. We only ask now that his case be not prejudged
or be not preinvestigated, and. as has been stated to the court, there is a fues-
tion that has come up in this question, asked of this witness, which struck me
that it had no purpose whatever except to refer to a charge that had been
preferred against ,?nptaln Mnckhin, which was calumnious and slanderous, and
was withdrawn because it was unfounded and could not be presented at the
trial. I therefore make that criticism that I do with respect to this question.
and If the court dlos not desire that that be presented in the way of an objec-
tion, I will object to the question on specific grounds, but I thought it neces-
sary at this stage of the proceedings to Inform the assistant judge-advocate
that 1 would object strenuously to any further attempt to a prelnvestigation
of Captain Macklin's case.

Assistant judge-advocate:
May It please the court, the associate counsel has stated that this was one

of a number of Instances In which lie had gained the Impression that I was
trying to get something out of Captain Macklin to use against him in his own
case. I don't know what cross-examination lie refers to, because prior to this
thne Captain Macklln was on the stand as a witness for the prosecution, and the
only questions asked by the prosecution were in the direct examination and In
the redirect examination, and the record will bear me out that we avoided
touching upon anything In the examination by the prosecution entering upon
Captain Macklin's performance of his duties or anything connected with the
charge and specification under which he expects to be tried, but on the other
hand that matter was brought up by the counsel for the defense as to Captain
Macklin's whereabouts after 11 o'clock, the manner In which he Inspected the
guard, and where he went to bed, and when he was awakened, and what hap-
pened before lie got up, were all gone Into by the defense. They were avoided
on purpose by the prosecution. I now request that the court direct the asso.
ciate counsel to cite these other Instances that he has stated where he believes
that I was Intending to try and get something out of this witness to use against
him In his own trial.
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Associate counsel for the accused:
May It please the court, I accept the amendment aq regards the matter of

the cross-examination. It was either the direct or the redirect examinations
but on all other points I described I stand ready, If the court thinks It neces-
sary, to cite them-to cite that portion of the record to which I referred.

A member:
Before the court is closed, Mr. Preshlent, I think, getting back to the point

I bad In inInd, the as.oelate comisel night retract his reflections on the
assistant Judge-advocate, and that will settle the matter and the court will
not have to be closed on that matter.

Associate counsel for the accused:
May It please the court, I have no retraction to make of anything I have

said before this court.

The accused, his counsel, the judge-advocates, the reporter, and
the witness then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am instructed by the court to announce that the objection is sustained.
The court admonishes associate counsel for the defense that his remarks re-
fleeting upon the motives of the assistant Judge-advocate are considered Im-
proper. Please proceed with the exaniinatlon.

Assistant judge-advocate:
There are no more questions on the part of the prosecution.

REDIJREC'I EXAI1NA(TION,

QUESTIONS BY COUNSEL FOR THE ACCUSED.

Q. (At request of counsel the reporter read the following question
from the cross-examination of this witness: "Q. Was it so early in
the morning when you picked up these shells that it was impossible
for anyone, a few minutes earlier, to have seen other shells on the
street and to have picked them up? ") Captain Macklin, were there
iny other people hlong the street there previous to the time of your

picking p the shells after daylight-after it was light enough to
seet-A. I don't think anyone went along that street from the time
I went on duty until later'in the day.

QUESTIONS BY TIlE COURT.

Q. At about what hour did you find the clips and empty shells?-
A. I cant tell you the exact hour; it was about 5.30, though.

Q. Why did you not immediately take them to Miajor Penrose for
his information?-A. I showed the shells and clips to Major Pen-
rose within five minutes after I had found them.

Q. Can you tell in any way by inspection whether or not a car-
tridge shellof the kind you picked up August 14 on Fifteenth street
had been recently fired or not? If so, dd you Inspect those shells
with that in view, and with what 'esult?-A. I did not. Please
repeat the question.

Q. (Question repeated.)-A. I think I could tell if it had recently
been fired. I looked at them and thev had been fired at some time
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previous, but how long that had been I don't know; I am unable to
tell that.

(Excused.)
The court then, at 5 o'clock p. mi., March 13, adjourned until 10

o'clock a. m., March 14, 1907.
CilAS. E. H-AY, Jr.,

Captain, Acting Judge-Advocate, Judge-Advocate.

HEADQUARfERs DEPARTMENT OF TeXAS,
San Antonio, Tex., March 14, 1907.

The court met, pursuant to adjourinment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of March 13 was dispensed with.

Lieut. HARRY S. GRiER, Twenty-fifth Infantry, was recalled as a
witness for the defense, reminded lie was still under oath, and testi-
fied as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE ACCUSED.

Q. Mr. Grier, after the arrival of the battalion of the Twenty-
fifth Infantry at Brownsville, on July 28, 11106, up to and including
the 13th of August, 1906, did you visit the city of Brownsville fre-
quently, or notf-A. I did.

Q. During your visits to Brownsville did you ever have any con-
versation with the citizens of that city relative to the behavior of the
enlisted men of the Twenty-fifth Infantry? If so, relate any con-
versation you may have had, as well as you can recall, and state
what impression was created on your mind by such conversation.-
A. On the afternoon of August 13, in conversation with Mayor
Combe and Teofilo Crixell, both of these gentlemen commented very
highly on the behavior of the troops, especially on the last pay day,
which had occurred two days before. They said it had been the
quietest pay day they had had there in years.

Q. During your conversations with citizens of Brownsville did you
ever hear any of them compare the behavior of the enlisted men of
the Twenty-fifth Infantry with that of the enlisted men of the
Twenty-sixth Infantry ?-A. I do not remember.

Q. Was there ever a time, from the time of arrival of the battalion
at Brownsville until the evening of August 13, 1906, that you heard
any unfavorable comment upon the behavior of the colored troops
by any citizen of Brownsville that would lead you to believe there
was any particular race feeling against them other than that usual
in the South?-A. No, sir.

By the judge-advocate:
I want It to go of record that that question Is very Improper, very leading;

but we will Interpose no formal objection to It.
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Q. Did you ever hear any of them express any opinion, either
favorable or unfavorable, about the separate bars provided for the
enlisted men of the Twenty-fifth Infantryl-A. I was told on
several occasions, not in a resentful way, but merely as a matter of
information, that it was impossible for colored men to drink at the
same bar with white men in that town, and that the soldiers must
understand that.

Q. Did you ever hear any of the soldiers of the Twenty-fifth In.
fantry express any opinion, either favorable or i(avorable, about
the separate bars?--A. I did not.

Q. Was it or was it not a daily custom of the people of Browns-
ville, men, women, and children, to walk through the post of Fort
Brown from a little before to a little after sunset ?-A. It was.

Q. Did you notice whether they did so on the afternoon of the
13th -A. I do not remember.

Q. Was it or was it not a daily custom for the citizens of Browns-
ville, men, women, ahd children, to come into the post to witness
retreat?-A. It was.

Q. Did you observe citizens of Brownsville on the 13th of August
in the post observing retreat?-A. I don't remember that date spe-
cifically.

Q. From the time you arrived at Fort Brown, July 28, and up to
and including August 13, was it or was it not the custom of a large
number of boys from Brownsville to come into the post daily and
play baseball on the post diamond?-A. It was.
Q. Where was this situated, with respect to the barracks and the

officers' quarters?-A. Situated on the east end of the parade ground,
between the barracks and the officers' quarters.

Q. Was or was there not a body of water in rear of the officers'
quarters in Fort Brown, known as the lagoon ?-A. There was.

Q. -Did the men and boys of Brownsville ever fish and go swim-
ming in this lagoon?-A. Yes; almost daily.

Q. Do you recollect whether any of these men and boys, or both,
from Brownsville were fishing or swimming during the afternoon
of August 13?-A. I do not recollect.

Q. Mr. Grier, what was your impression about the firing that night
when you first woke up?-A. My impression was that some friends
of Mr. and Mrs. Evans had come up to the post, shot into the bar-
racks to avenge the outrage alleged to have been made upon Mrs.
Evans the night before.

Q. What was your impression at the time you joined C Coin-
pany?-A. The siiuie thing-that the post had been fired into.

Q. Were you at the main gate when Captain Lyon, with his com-
pany, returned to the garrison? Do you know what hour of night it
was?-A. I was not at the main gate, but I heard the company come
in. I think it was about 1 o'clock.

Q. Did you hear any conversation that occurred between the mayor
of Brownsville, Major Combe, and Major Penrose at this time?--A.
I did.

Q. State as fully as you can this conversation.-A. Mayor Conib1
said to Major Penrose: " Major, your men have done this thing;
some of our most reputable citizens have seen them and recognized
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then to be soldiers of your cominand," or words to that effect.
Major Penrose replied: " I can't believe it-I can't believe it."

Q. What was your opinion as to who (lid the shooting after hear-
ing this conversation you have just narrated?

By assistant judge-advocate:
May It pivase the court. unless the wilness heard all the conversation be.

tween Mnyor ('Combe mid Major P'enrose. I think his opinion-even though
formed at the time--is not proltr evitince.

By counsel:
We have no reply to make; it has been ruled on already.

The accused, his counsels, the witness, the reporter, and the judge.
advocates then withdrew, in( the court was closed, and, on being
opened, the president a nnoilnced, in their presence, as follows:

I am instructed Ik' the cotirt to announce that the iteelion Is not stListalined.
It Is. however, perlitnt to bring out what lI;ttt of conversation In question
Wns lheard.

Q. (Ques(ion was repeated to witnes.)-A. Still of the same
opinion-that the post had been fired into from the town.

Q. Mr. Grier, fromn the time the shooting coinluiIced. a little after
midnight, up to (1.30 or 7 o'clock en the morning of the 14th of
Auguist, (lid yon have reason to change Vouir mind as to who did this
shooting?-A. I dii not.

Q. Mr. Grier. do yoll know a Mrs. Leahy, who keeps a boarding
house in Briownsvill.-A. I do.

Q. Did vonl ever have occasiom to stop iat her house for your
meals? If so, when?-Ak. I did. I started to board at her hotel
August '25.

Q. When was that with respect to the tittle the battalion of the
Tw-nty-fiftlh Infantry left there for Fo ,1r loieo, )kla.?-A. I be-
lieve it was the evening of the night before they" hft.

Q. Had your famii; arrangenents in the I'ost been broken tip at
that time-that is, for meals, etc.?-A. Not until the troops went
away.

Q. But you took vour 'rst meal with her when?-.A. On the
evening of'Atigml 25.: 1 think-.\kugiist 24 or 25.

Q. Was that the flt-st time you had ever taken a meal at Mrs.
Leahy's?-A. The first tinme I had ever been in her hotel.

Q. Did you at any time have a conversation with M I's. Leahv in
regard to this sliooting that occurred on tile night of the 13th-14th of
August?-A. I did.

Q. What brought about this coiveration, Mr. Grier?-A. T think
it was the morning of the 25th of August, after breakfast, she came
in to where I was seated at a table and started to discuss the Browns-
ville affray, and remarked that owing to a grievance Mayor Combv
had against her he had not afforded her adequate police protectioiT
during all the time the battalion of the Twenty-fifth was there, from
the night of the 13th tip until the time they went away. She also
stated that she probably knew more about the real facts in the case
than anyone in town, bmut that she had never been approached or
questioned in regard to it. In conversation she then proceeded to
tell me what she saw the night of the shooting.
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Q. Will you tell the court her version of the story as she gave it
to you at that time?

By judge-advocate:
My It please the court, we think this Is entirely objectionable testimony,

uhli.s it Is sn attempt to Impeach the testimony of Mrs. Leahy. She has been
bef,,rm the court.

B3y counsel:
It couldn't be a plainer case than to impeach the evidence of that woman.

By judge-advocate:
If that is the purpose, we have nothing more to say.

By counsel:
Why, clearly so. Do I understand there Is an objection interposed?

By judge-advocate:
Our objection Is withdrawn If that is the purpose of counsel.
Q. (Question repeated to witpess.)-A. She stated at about 12

0 clock the night of the 13th-l4t,h of August she heard two shots which
she supposed had been fired from the tipper gallery of the middle
barracks. That in company with Judge Parks she went to a window
overlooking the alley and stood at an open window. That while
standing there she saw 10 or 12 men jump the wall, come down the
alley, and when they got opposite her house one of the men touched
the man whom she supposed to be the leader of the party and pointed
up to the window where she was standing dressed in a white wrapper.
The leader of the party said very distinctly, so she could hear him
, '"Yo. not there; straight up the street." The squad then moved
up past her house and after going up a little ways fired the first volley.
They then came down past her house and fired another volley, the
commands being given by the man she supposed to be the leader.
They then ran back-call to arms sounded-and jumped the wall
into the post, when somebody said, "Let's give them one more." She
said they then rested their rifles on the wall and fired the last shots.
Then disappeared in the barracks.

Q. Do yo , remember whether she said anything about being spoken
to about standing in the window in white clothes?-A. She did.

Q. What was that?-A. Judge Parks begged her to come away
from the window; she would surely be shot.

Q. Anything else you remember sle told you at that time in con-
nection with the affzir?-A. No; I believe tit's all.

Q. I believe, Mr. Grier, you were acting adjutant. during the period
about pay day and tip to and after the 13th and 14th ofAugust-
A. Yes, sir.

Q. Did you actually pay the troops, Mr. Grier?-A. I did.
Q. Mhen did you pay them? What date?-A. I paid them on

Saturday, the 11ti of Auigust.
Q. As adjutant, Mr. Grier, do you have any recollection of having

sent for the United States district attorney for the. commanding
officer, Major Penrose, at any time about the period in question ?-A.
Yes, sir; upon order of the comnianding officer I telephoned from
the quartermaster's office or rather had the post quartermaster-ser-
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geant, Osborn, attempt to get me the United States district attorney
over the telephone.

Q. When was that, Mr. Grier?-A. To the best of my knowledge,
that was on Sunday, August 12.

Q. Why doyou fix it on that date ?-A. Well, I fix it in connect.
tion with the Tate-Newton affair.

Q. Did you get the district attorney over the 'phone, or do you
know about that?-A. The answer I got, or rather the sergeant got
over the telephone was that the attorney had gone to Point Isabel
over Sunday and would be back in the morning on the morning train,
and that they would tell him the commanding officer of the post
wanted to see him.

Q. Were you present when a gentleman supposing to answer that
description came into the office with Major Penrose; if so, when
was it?-A. I was; the next morning between half past 9 and 10
o'clock Mr. Creager came in and asked for the commandingofficer;
was told that he had gone home. He went out on the pore of the
administration building, as I recollect it, and called after Major Pen-
rose, and Major Penrose and Mr. Creager came back and came in the
office.

Q. By the way, were you officer of the day at that time?-A. Yes,
sir.

Q. Do you remember how Mr. Creager was dressed that day?-
A. Yes, sir.

Q. Tell the court.-A. Dressed in gray suit of clothes, straw hat,
black shoe-s, wore an eyeglass with a long gold chain.

Q. Do you remember the conversation that occurred between the
commanding officer, Major Penrose, and Mr. Creager that morn-
ing?-A. Yes, sir.

Q. You were at your desk, were you?-A. Yes, sir.
Q. How long did that conversation last, Mr. Grier?-A. Not over

one-lalf or three-fourths of an hour.
Q. What was the subject of the conversation that morning, Mr.

Grier?--A. It was the Tate-Newton incident.
Q. You didn't take part in this conversation in any way?-A.

No sir.
Q. Was the so-called Evans affair discussed at all that morning?-

A. It was not. I never heard of the Evans affair until that night.
Q. Were you in such a position that you would have heard it had

there been any conversation at that time between Mr. Creager and
Major Penrose about the so-called Evans affair?-A. I undoubtedly
would.

Q. Did you receive any orders as officer of the day. or to your
knowledge were any orders given about the keeping of the men in-
the post at all about that time?-A. Absolutely none.

Q. Such orders would have come through you, would they not. as
officer of the day?-A. Yes, sir.

Q. And you are positive that no such orders were given ?-A. Yes,
sire absolutely positive.

4. Was there anything said about keeping the men in the post at
that time? By either party?-A. Not a word.

Q. I mean by Major Penrose or Mr. Creager ?.-A. Not a word.
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Q. Were you present on the following day, Mr. Grier, when the
Citizens' Committee came in and called upon Major Penrose in
regard to the event of the night before?-A. Yes, sir.

Q. Who also was present, of the garrison, I mean, at this conver.
sation ?-A. Captain Lyon was the only other officer, the command-
ing officer, and myself.

Q. Do you remember how many men were in this committee ?-A.
Approximately. I believe there were about 12 men.

Q. What was the general purport of the conversation-that is, as
you recall it? I don't mean the language used, but what was the
controlling thought that ran through Rt ?--A. It was a request on the
part of the Citizens' Committee to the commanding 'officer to have
him give them some assurance that it would be safe for them and
their families to stay in Brownsville.

Q. Were you asked by any member of that committee whether or
not the only check upon the presence of the men the night before
wa3 made by noncommissioned officers?-A. Yes.

Q. Tell the court the circumstances about that.-A. I was asked
by Mr. Dennett, " Who checked those niggers in last night when they
went to bed? " I told him the noncommissioned officer in charge of
quarters, as usual.

Q. Was theve any conversation in regard to whether or not there
had been any examination of the arms, the ammunition of the men
after the shooting occurred that night?-A. Yes, sir.

Q. Was there any statement made by you, or in your hearing, that
this check had been made-the only check-up that was inade-was
made by the noncommissioned officers of the garrison?-A. I never
heard any such remark.

Q. Did you make any such relnark?-A. I did not.
Q. Did you hear any question asked Major Penrose if the com-

missioned officers under his command had made a personal exam-
ination of the men, the guns and the ammunition, the night before,
after the shooting?

By assistant judge-advocate:
,May it please the court, the prosecution believes that this manner of getting

out testimony from a witness on the direct examination is not in accordance
with the ordinary rules of procedure.

By counsel:
May we ask the assistant Judge-advocate to cite any law on that question

before we answer? And in so stating we wish to state distinctly that we have
quoted verbatim from the record with the distinct purpose-anyone who runs
muay read-of contradicting, to our minds, the perfectly absurd statements of Mr.
Dennett. Any military man could see they were absurd, in our judgment, and
we purpose to contradict it by this witness, whom he says was there. We would
like, before answering the assistant judge-advocate, to have him cite any law
t-upportiug his contention.

By assistant judge-advocate:
May it please the court, on the direct examination of a witness who Is giving

testimony that teuds to impeach testimony of witnesses who have already op-
peared for the other side, it seems to me that to ask him whether he heard
particular statements or not is not the proper way of arriving at the truth. But
there is no objection; we will not specifically object to this, but we merely wish
to state that in ordinary direct examination that this method is not ordinarily
followed.
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By counsel:
May It please the court, we have not asked, and we do not especially care for

the option of the distinguished assistant Judge-advocate. He can state his
object ,n, iany It please the court, giving the grounG4 upon which he objects,
end when we ask that he cite any authority of law for it we request that he
be Instructed to cite that, and not a discussion, or giving an individual opinion.
We want the benefit of any legal authority upon the subject upon which he
predicates his objection, and we are entitled to that.

By assistant judge-advocate:
May it plese the court, I shall directly object to that question as being

leading.

By counsel:
May it please the court, can we ask any authority that will support his con-

tention before the matter is replied to? I mean not the authority of the judge-
advocate, but any military legat authority or any legal authority that will sup.
port any contention.

By the judge-advocate:
May it please the court, we do not think It necessary to take up the time of

the court In running over any authority at all to demonstrate the fact to the
minds of the court that a leading question on direct examination Is Improper,
and we maintain this is a leading question, and we so object.

By counsel:
It has been stated distinctly that the purpose of this question Is to dispute

positively and In terms a statement made by the witness whom we are contradict-
ing, and the only niethod known to the law-and we call for any authorities to
the contrary-in disputing any particular statement Is first to lay your founda-
tion in the examiation of the witness himself and then, when you bring ou
the witness In rebuttal, to contradict any such statement, Is first to cite to the
witness that particular statement, and In every method expecting to bring out
what the reputation of that man Is for truth and veracity is to cite that
language, and we request that any legal authority that can be found anywhere
we would like to see it.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I ani instructed by the court to announce that the objection is sustained. It
is requested that when practicable that similar questions, objected to on same
ground, that counsel for the defense will change the framing If possible in order
to avold delay in clearing the court.

By counsel:
We ask specifically on what grounds the court holds this improper, In order

that we may carry out the order of the court

By president of the court:
The objection Is to the framing of the question, .not to the subject-matter

of the question.

By counsel:
I may be stupid, but I still don't know the ground. Is it because It Is a lead.

ing question?

By president of the court:
That It is a leading question simply In the way It Is formed.

Q. Did you hear a conversation between Mr. Dennett and Major
Penrose in regard to the inspections that were made the night before
of his men, ammunition, and guns By night before I refer to the
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night of 13th-14th of August.-A. I don't remember hearing any
such conversation.

Q. The question was, Did you hear any conversation ?-A. No.
Q. Were you asked by Mr. Dennett whether or not a personal ex-

amination had been made of the men-the members of the command-
their guns, and ammunition?-A. He asked me directly what I had
done to detect the guilty parties. If I had examined the rifles,
checked up the ammunition, and v:as satisfied that all the men were
there. I told him that I had not inspected any rifles or ammunition;
that I did not belong to a company, was a staff officer and merely
attached to C Company during the absence of Captain Macklin.

Q. Did you hear thiI Mr. Dennett ask a similar question of Captain
Lyon, who was the other officer sitting there?-A. I did not. There
was a great deal of questioning going on all through the room, dif-
ferent members of the Citizens' Committee questioning at the same
time one or more officers.

Q. Where was Mr. I)ennett sitting, with respect to you, or stand-
ing at the time he asked this question ?-A. Sitting about 5 feet to
my left.

Q. Did you hear a similar question asked of MNfajor Penrose by
this same gentleman, Mr. Dennett ?-A. I did not.

Q. Did you inform him that all the information you had gotten
about the affair of the night previous came to you through reports
of the noncommissioned officers and privates of the command?-A. I
did not. He never asked me any such thing.

Q. Did you hear.any such question asked and answer given?-A.
I (lid not.

CROSS-EXAIUNATION.

QUESTIONS BY AS41STANT JUfDE-ADVOCAT.

Q. Mr. Grier, were you present during all the time that the Citi-
zens' Committee was iII the office of the commanding officer?-A. I

Q. But during a considerable portion of the time is it not a fact
that you could not have heard everything that was said by Major
Penrose, Mayor Combe, and Mr. Dennett ?-A. No; I couldn't possi-
bly have heard everything that was said.

Q. So that you were being questioned by different members of the
committee at different times yourself ?-A. Yes.

Q. And the same is true 'of each of the other officers there-A.
Yes.

Q. Wh9ien Mr. Creager visited Major Penrose's office on the morn-
ing of August 13 did you take part in the conversation at all, or
dil you continue your work at your desk ?-A. I continued my work
at my desk.

Q. Did you have a good deal of work to do?-A., Fair amount.
Q. Are you sure you heard everything that passed between Mr.

Creager and Major Penrose ?-A. I did in substance, yes; I couldn't
help it. Mr. Creager wasn't sitting more than 3 feet from me,
andhis tone was the ordinary tone of conversation.

Q. You were in the office, however, at the time Major Penrose
was first found by Mr. Creager outside, were you not?-A. Yes.

Q. In your conversation with Mrs. Leahy, on August 25 or 26,
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did she not say anything to you about seeing these colored men fireshots at the corner of the alley and ourteent Istreet, in the direction
of the Cowen house?-A. Didn't say it that way. She said they
had passed beyond her house and fired, which would make it pos-
sible they were firing toward the Cowen house.

Q. That they had gone past her house. By that was it your im-
pression at the time she meant had gone farther up the alley past
her house?-A. Yes; it was. Had gone farther up the alley past
her house.

Q. Did she not tell you anything about hiding a couple of police-
men in the lower part of her house -A. Yes; she did.

Q. What did she say in that connection?--A. She said, as I re-
member it, that she heard some noise downstairs and that when site
went down she found two Mexican policemen, who begged her to take
them in, being afraid they woull be killed. She took them and
hid them in a room in her liouse.

Q. Do you not remember her having said anything about having
crossed the street to the Cowen hom. e and having brought Mrs.
Cowen and the children over to the hotel for safety?-A. No; I do
not.

Q. You have no recollection of that whatever?-A. I have no
recollection of that.

Q. Did you make a note at the time of this conversation, or soon
thereafter, so that all (he salient points would be sure to remain
in your memory ?-A. What do you mean by making note?

0. Did you make any written notes that would serve to refresh
your recollection at any future tine?-A. No; I did not.

Q. So this testimony is your recollection of what happened at that
time and it is not assisted in tiny way by any notes made at or near
that time so as to make sure you wouldn t forget any of the principal
features of the conversation. There were no kind of notes at all
mado ?-A. No; but the thing that impressed her story on my mind
was that it differed absolutely with everything else-everyone else's
version of the story in Brownsville.

Q. Are you sure-A. I am sure.
Q. Pardon me, I have not finished the question. Are you sure

that Mrs. Leahy. stated that these men she saw in the street were
back at the garrison wall when she heard one man cry out, "Let'Q
give them one more? "--A. Yes; she said they had jumped the wall.

Q. Do you remember anything further at all of conversation be-
tween you and Mrs. Leahy on this day? If so, please state anything
you may have overlooked or that has since come to your recollection;
any details.-A. No; I don't remember anything else.

Q. You state that boys and men used frequently to conic to the
post and play ball on the post diamond, or go bathing or swimming
in the lagoon in rear of the officers' quarters.:--A. Yes.

Q. Were most of those men and boys Mexicans or Americans?-
A. I don't know.

Q. Did you, in your capacity as adjutant of the post, ever have any
trouble between Mexicans and soldiers reported to you?
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By counsel:
I would like to know the purpose of that ; It was not touched on In direct

examination.

By assistant judge-advocate:
I will withdraw that question.

EXAMINATION BY THE COURT.

Q. Tell us all you heard of the conversation between Major Pen-
rose and Mayor Combe about 1 o'clock on the morning of August
14, near the gate.-A. As they came up and reported to Major Pen-
rose, I heard Mayor Combe say: "Major, your men have done this
thing; some of our most reputable citizens have seen them and
recognized them to be soldiers under your command." Major Pen-
rose replied: "1 can't believe it-I can't believe it." That's all the
conversation I heard.

Counsel for accused here addressed the court as follows:
There was a witness reported to us this morning and I have not had time

to examine him. I can get ready for that witness, if the court desires, for this
afternoon. It is Sergeant Carlisle. I am very sure that with time I could
probably curtail It so that it would be to the interest of all concerned for
the court to adjourn until to-morrow morning. I have some other witnesses
here; I have seen tbem about twenty minutes, or half or three-quarters of an
hour, maybe an hour. I would not pretend to get ready myself for the ex-
amination of these witnesses inside three or four hours of careful. diligent
study of what I purpose to bring out by them. I say this in all frankness.
I stated yesterday iii conversation with the president that I thought by an
extra adjournment inr recess at noon I could be ready to go on. There Is
no use bvatlng around the bush; I am not, and I can't be without such prejudice
to the case that I am sure the court will not ask me to do so. We will bo
ready to go on to-morrov," morning, but If the court desires to meet this after.
noon to hear the testimony of Sergeant Carlisle, we will be glad to go on.

A motion was here made by a member of the court, and seconded,
that the court take a recess until 2 o'clock p. m.

The court then took a recess until 2 o'clock a. m. [p. m.], at which
ohur the members of the court, the judge-advocates, the accused,

his counsel, and the reporter resumed their seats.
Counsel for the accused:
Now, inay it please the court, this morning there was an objection raised

and a ruling of the court made which we think prejudloes us, and particularly
so, as we mty have to pursue the same method of examination in regard to other
witnesses that will be presented here. You will recall that we stated.distinctly
that we did not attempt to argue It as we considered that it was the only logical
method, to our mind, to contradict a witness as to certain previous statements
that he had made. We recognize, of course, that the general rule Is that lead-
ing questions are prohibited on direct extfmination, but we also recognize the
fact that the authorities on evidence, and we contend that they do, support us
on the contention that there are certain well recognized and well-established ex-
ceptions to that rule, and that the exceptions are so well recognized as a matter
of fact that they are a part of the rule itself. Mr. Wharton, In his Criminal
Evidence. ninth edition, section 454a, thus states the rule: "It has been shown
that while as a ruile leading questions are not permitted, exceptions are recog-
nized where witnesses are unwilling, where they are of weak memory, where
a witness is called to contradict and where such a mode of questioning Is log-
ically consistent with a fair and honest development of the case."

In both of the hst we maintain that our case this morning fell within, and
others that we way present will also come within these exceptions. Under

S. Doc. 402, 00-1, p~t 2--3
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the note It says: "Note 1, page 395. It Is a general rule when In a direct ex-
amination of a witness he shall not be asked leading questions; or, In other
words, questions framed In such manner as to suggest to the witness the answers
required of hin. To this rule, therefore. there are few exceptions. Where a
witness swears to a certain fact and another witness Is called for the purpose
of contradicting him, the latter may be asked In direct terms whether that fact
took place."

A member:
Will you please read the first exceptions. I did not quite understand them.

(Counsel rereads as requested.)
Counsel for the accused:
In Greenleaf on Evidence, volume 1, thirteenth edition, under the head of

'Exceptions," I will read: "So, where a witness Is called to contradict an-
other who had said that such and such expressions were used or the like,
counsel are sometimes permitted to ask whether those particular expressions
were used or those things said Instead of asking the witness if he stated what
was said." And to the same general effect we cite Bradner on Evidence, second
edition, page 698, under the head again of "Exceptions:" " Second. Where one
witness Is called to contradict another as to expressions used by the latter
which he denies having used, lie may ask direc.tly did the other witness use such
and such expresslons." We do not consider It necessary to cite any other au-
thoritles on It, multi. as we said this morning, we considered the matter so well
settled that we did not consider it necessary to cite the court authorities. We i
now cite then In order that when the matter comes U, again. when we will have
to ask those questions .o s to find out spllflcally the contradictlon he wishes w
to make, the court will know that our contention Is supported by the authorities. r

NEw'rox CAIulSI.E, formerly sergeaint of Compair. C, Twenty-fifth
Infantry, a witness for the defense, being dily sworn, testified as)
follows:

DIhIECT EXAMINAI'rON.

QUESTIONS BY THE JUOE-ADVOCATE.

Q. Please stlato your name, your residence, and your present occu-
pation.-.A. My iname is Newton Carlisle; my residence is Omaha,
Nebr., No. 4307 North Twenty-sixth street; my occupation is driv-
ing teams for Sumner Brothers.

Q. Do you know the accused-this officer sitting over here? If so,
state who he i..--A. That is Major Penrose.

QUESTIONS BY COUNSEL FO1 TIlE ACCUSED.

Q. Were you ever a soldier in the Army ?-A. Yes, sir.
Q. Where did you serve?--A. I was first enlisted-
Q. Where did you serve-in what organization ?-A. In the

Twenty-fifth Infantry.
Q. What company or companies of the Twenty-fifth Infantry did

you put in your service?-A. I put all my service in C Company,
Twenty-fifth Infantry.

Q. How much service have you had?-A. Seventeen years, four
months, and four or five days.

Q. Does that include foreign service?-A. No, sir; that just in-
cludes regular service.

Q. How much additional service would you have for foreign serve.
ice or war service?-A. About two years in the Philippines and two
months in Cuba.
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Q. Were you with 0 Company of the Twenty-fifth Infantry at
Brownsville in August last?--A. Yes, sir.

Q. You were stationed at Fort Brown on the 18th and 14th of
August?-A. Yes, sir.

Q. Were you aroused from your sleep on the night of the 13th-14th
of August?-A. Yes, sir.

Q. Did you hear any call-A. Yes, sir.
Q. Shortly after that?-A. Yes, sir.
Q. What call was it?-A. Call to arms.
Q. What were you doing when call to arms was sounded?-A. I

were dressing, sir.
Q. What did you do when you heard the call to arms sounded-

A. After call to arms II finished dressing and then I reached on the
wall and got my belt and proceed to the gun rack.

Q. Was the gun rack open ?-A. No, sir.
Q. Did you take any steps to get the gun rack open ?-A. Yes sir.
Q. What did you do?-A. I called for the noncommissioned oicer

in charge of quarters.
Q. Who was that?-A. Sergeant Brawner.
Q. Did you do anything else to get Sergeant Brawner--A. Yes,

sir; after 'he didn't answer I called for Corporal Madison and told
him to go down, and some one then said that the sergeant- in charge
of quarters had gone downstairs, and I called Corporal Madison
to go down and find the sergeant in charge of quarters and tell him
call to arms had blown.

Q. Did you hear any order given about opening the gun racks; if
so, what wNas the order and who gave it?-A. About that time I
heard Major Pemose say to open the gun racks or to get the gun
racks open and have the men fall down; if you couldn't find the man
in charge of quarters to open the gun racks and have the men fall
down at once.

Q. Was your gun rack only opened; if so, by whom-that is, the
gun rack from which you got your gun?-A. It was unlocked.

Q. By whom?-A. By the man in charge of quarters.
Q. It was unlocked, at any rate?-.A. Yes, sir.
Q. Did you hear any noise of breaking open gun racks about this

time? If so, tell the court what it wvas.---A. After ihe order was
given?

Q. Whenever it was.-A. Yes, sir; after the order was given there
was a hammering on the racks then.

Q. Are you certain that this hammering on the racks was after
the order was given, as you stated, by Major Penrose ?-A. Yes, sir.

Q. Had you heard any hammering on the racks previous to that
time?-A. No, sir.

Q. Where was Major Penrose when he gave this order-A. He
was on the front some place near the company quarters. I don't
know whether he was on the front poich or on the walk. He was
somewhere near the end of the quarters.

Q. Do you mean the side facing the parade?-A. Yes, sir; the
side facing the parade.

Q. Sergeant, did you see any broken guns in your company, or
injured guns, I mean, after this--shortly after this?-A. Next morn-
ing I did, sir.
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Q. How many guns did you see that were injured the next morn-
ing?-A. Two.

A. And how were they injuredf-A. One the rear sight was
broken off, and Oie other one the stock was damaged.

CROSS-EXAMINATION.

QUESTIONS BY THE ASSISTANT JUDOE-ADVOCATE.

Q. Where were these gun racks located in C Company--A. They
were located on each side of the steps-two on the right of the steps
and two on the left of the steps.

Q. In the main squad room?-A. Yes, sir; in the main squad
room.

Q. Upstairs?-A. Upstairs.
Q. Do you know, of your own knowledge, who broke open the

other racks or any of the racks I-A. No, sir; I do not.
Q. Are you sure that Sergeant Brawner was the man that unlocked

the rack from which you got your gun?-A. I am not sure, but I
presume he was, because he was the man who had the key; it was
dark up in the quarters and you couldn't tell one man from another.

Q. In C Company did Sergeant Brawner sleep in the squad room
where the gun racks were keptf-A. He slept in a small room at
the other end of the barracks, but was in the same building, upstairs
on the same floor that the gun racks was on.

Q. Did any of the sergeants sleep in the main squad room where
the gun racks were ?-A. No, sir; all the sergeants slept in the rooms.

Q. Did the first sergeant sleep there ?-A. The first sergeant slept
downstairs in the orderly room.

Q. And the qtiirtermaster-sergeant?-A. The quartermaster-ser-
geant slept downstairs, too.

Q. Did you testify, Sergeant Carlisle, before a Senate committee
about the middle of last month in Washington?

Counsel for the accused:
We would like to know the purpose of going Into that?

The assistant judge-advocate:
The purpose of going Into that Is that there Is one answer that the witness

has just made here that-
Counsel for the accused:
Is It to contradict the witness?
The assistant judge-advocate:
Yes, sir.

Counsel for the accused:
All right, go ahead on anything that he has stated In direct examination

here.
Q. Did you testify before the Senate committeel-A. I did, sir.
Q. Did you state, as appears on page 419 of that report, in reply

to a question by Senator Foraker, as follows:
"Question. Well, what happened? Go ahead and tell it as fast as

you can.-Answer. When I was awakened by the.firing on the quar-
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ters I got up and put on a part of my clothes as quick as possible;
before I got my clothes on a call to arms went."

(Here the assistant judge-advocate requested the reporter to read
the following answer from direct examination of this witness: "A.
After call to arms I finished dressing, and then I reached on the wall
and got my belt and proceeded to the gun rack.")

The assistant judge-advocate:
May It please the court, there is no conflict there, so far as I can see; I

thought there was.
REDIRECT EXAMINATION.

QUESTIONS BY COUNSEL FOR THE ACCUSED.

Q. When you state first sergeant, do you mean to tell this court
that you had a first sergeant at the post on the night of the 13th and
14th of August in the quarters?-A. There was a man that was act-
ing as first sergeant.

Q. And who was that?-A. Sergt. Samuel W. Harley.
Q. las Sergeant Brawner a married man, Sergeant? -A. Yes, sir.
Q. Did he ordinarily sleep in his quarters that were provided for

him outside of the barracks?-A. I don't think he did; I don't re-
member, sir.

Q. You don't know about that?-A. I don't know, sir, whether he
did or not.

Q. The noncommissioned officer in charge of quarters slept inside
the quartersl-A. The noncommissioned officer in charge of quartersstayed in quarters all the time.

The judge-advocate:
May it please the court, we would like to go on record as stating that this

examination 19 not for the purpose of rehabilitating the witness; it does not
touch upon anything that was brought out on cross-examination; but we do not
care to interpose a formal objection to It.

Counsel for the accused:
I am very sure they went Into it upon the cross-examlnation as to whether

the first sergeant slept in the quarters, and they asked about where the non-
commissioned officer in charge of quarters slept. I think the record will bear
us out in stating that.

QUESTIONS BY THE COURT.

The assistant judge-advocate:
Before the examination of the court, there Is one other question I would like

to ask the witness.

The president:
Very well.

PECROSS-EXAMINATION.

QUESTIONS BY THE ASSISTANT JUME-ADVOCATL

Q. Did the noncommissioned officer in charge of quarters sleep in
the squad room where the gun racks were kept, or did he sleep ordi-
narily in one of the rooms assigned the sergeantst-A. The man in
charge of quarters slept wherever his bunk were.
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Q. If he was a corporal, he slept in the same room where the gun
racks were?-A. If he was a corporal, he slept wherever his bunk
was assigned to him.

Q. I say if he was a corporal, he slept in the room where the gunracks wereI

Counsel for the accused:
We object to putting the words In the witness's mouth. He has stated dis-

tinctly In direct answer that he slept wherever his bunk was.

The assistant judge-advocate:
There are no further questions.

QUESTIONS BY THE COURT.

Q. Are you familiar with the appearance of those gun racks and
the number of guns contained therein 1-A. I don't understand that,
sir.

Q. (Question repeated.)
A. When a gun rack is full, the gun rack will hold 20 guns.
Q. Did you notice the armracks and guns therein at the time in

question? If so, did you note fewer guns than usual-say, 10 or 15
guns missing?-A. I didn't, sir. I never noticed the gun racks at all,
sir. I just got a gun and went on downstairs. If any had been miss.
ing I couldn't have told that they were gone; it was dark in the room.

Counsel for the accused:
As we advised the court this morning, we will be prepared to continue In the

morning.

(Excused.)
The president:
It there Is no objection, at the request of counsel for the defense, we will

adjourn to meet again to-morrow morning at 10 o'clock.

Whereupon the court then adjourned. at 2.40 o'clock p. mi., March
14, to meet at 10 o'clock a. m., March 16, 1907.

CHAS. E. HAY, Jr.,
Oaptain, Acting Judge-Advocate, Judge-Advocate.

HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., March 15, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the mneinbers of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of March 14 was dispensed with.
The judge-advocate then read to the court the following telegram:

WASHiNGTON, D. C., March 14.
Capt. CHABLES E. HAY, Jr.,

Judge-Advocate, Cotit-Martlal, San Antonio, Ter.:
This office has been advised by summary court officer at Washington Bar-

racks that all witnesses subpoenaed except two have left for San Antonio, and
that these two would leave as soon as released by Senate committee.

By order Secretary War:
MC0&ir, Adjutant-Gen raL.
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Col. A. H. STucxY, a witness for the defense, was duly sworn, and
testified as follows:

DIRECT EXAMINATION.

QUESTION S BY THE ACCUSED.

Q. Colonel, will you state to the court your name and present
residence?-A. My name is Harry A. Stucky; I am located at Minera,
'rex.

Q. How far is Minera from Laredo?-A. Thirty miles by railroad.
Q. What is your profession, Colonel?-A. I am an electrical

mechanical engineer.
Q. And your present employment?-A. I am electrical mechanical

engineer for the Rio Grande Coal Company.
Q. Located at Minera ?-A. At Minera, general offices at Laredo.
Q. Have you been quite a hunter during your life, Colonel?-A.

Yes, sir; I don't think I have ever let an opj;ortunity in my life slip
to go hunting.

Q. You are owner of a good many guns?-A. I think some seven
or eight, of different makes and caliber.

Q. Have you during your life, as an electrical engineer, made more
or less experiments testing the effect of varions kinds of electric
lights?-A. Yes, sir.

Q. Were you in Fort McIntosh about the 17th or 18th of Febru-
ary last ?-A. Yes, sir.

Q. Who were you with at that time. Colonel ?-A. I was the guest
-it dinner at the residence of Major O'Neil.

Q. Just recently promoted from captain ?-A. Yes, sir.
Q. le was in command at McIntosh at that time?-A. Yes, sir.
Q. Were you la rticipant in any (.Xlerinients made that ni ght in

regard to the firing of guns, etc.?-A. Y es, sir; I was invited by the
major to witness some experiments lie intended to make in that
fine.

Q. I wish you would tell the court what the experiment was;
briefly as you can.-A. There was a series of experiments devised by
Major 0 Nell, or ordered by Major O'Neil and engineered by one of
the lieutenants of his command, to do some firing.with a squad of
imlen in an rrOVa back of Fort M[cIntosh, and when the arrange-
ments were all made for the firing I was invited by the major to go
out and see what happened, and they led us out back of the fort to
where the arroya was deepest and the shadows most dense, and a
squad of men were marched down in there and a number of shots
were fired. We had no knowledge of the number of shots or how the
men were located or nyflhing else. There were two lanterns placed
on the upper banks of time arroya as points of safety by the lieutenant
in charge of the experiments, and we were instrlucted to stand be-
tween those lights and see what we could tell about what would
happen.

Q. Let me interrupt you there a moment. Describe this arroya
as near as you can-how wide and how deep.-A. The arroya was
about 22 or 23 feet, from where we stood, to the top of the arroya
from the bottom of it, and the arroya had divided and there was
what you might term an island in the middle of it,--had divided
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and gone around and left a space in there of about 150 feet-casting
a dense shadow in the arroyo. Tle troops were searched in from
the lower end; we did not know wheln they wel in; could not
tell; nor by what road they went. And they appeared from behind
this island, and we were warned they were going io ire; that was
all the warning we had. They fired-two thoeeys and lhen the cont-
mand was for the end man and'the man in the middle to fire, and then
the firing became intermittent-lere was no regularity whatever;
and after a number of rounds had been fired the lieutenant in coin-
mand asked us to estimate the number of shots fired, and we esti-
nitted them between 20 and 30 shots, but lie informed us there were
80 shots fired. Then we were asked to describe the number of men,
and the uniforms, and the color of the men, etc., that were doing
the shooting, and their positions; and, although the moon was
shining-almost half moon-we were unable to tell anything except
there was some one moving down in the bottom of the arroya, and
the only thing we could distinguish accurately was the white cuffs
extending below the uniform of the lieutenant; we could see noth-
ing, and the firing revealed nothing at all. There was just a phos-
phorescent glare, of probably that size, a little distance in front of
the muzzle of the gun. We could see absolutely nothing.

Q. You watched that closely during all this firing of what you
afterwards learned was 80 shots-first two volleys and then irregu-
lar firing?-A. Yes, sir.

Q. Could you yourself make out any of the figures of any of those
men ?-A. None whatever.

Q. Could you mumake out the cojmplexion of any of those men?-A.
No, sir.

Q. Could you see the rifles or any part of the rifles of the men,
assuming that they had rifles?-A. No, sir; I had no idea of what
they were firing from; might have been fired front a coffee mill for all
I could tell. There was nothing to indicate to us.

Q. Did you note from what direction they were fired?-A. Yes
sir; I could tell that by-it merely impressed the eye, the direction of
this flash-there was a direction to it, and that was all I could detect.

Q. Tell us why, if you know, you could not detect anything but
the flash?-A. IMrom experiments I have nuade in the years passed
in regard to electric lights, and the effect of lights upon the human
eye, I found the human eye is not sensitive to any portion of light
or any impression less than two-tenths of a second duration, and to
give a thorough impression it requires about three-tenths of one sec-
ond time.

Q. Do I understand you to say that in order to get an impression
imprited upon the mind or brain of any object it niust last three-
tenths of a second or more ?-A. Or more; yes, sit.

Q. Could you determine how these men were dressed from the
point where you were?-A. Only that some had on a dark uniform,
and those that were in the absolutely clear moonlight showed that
their uniform was not khaki; that was all I could tell-that is, it was
no light-color uniform.

Q. Could yoe. detect in the light there whether the men had on
leggings or not?-A. No, sir; I could not.

Q.Was this first experiment repeated in any way? If so, tell
the court what occurred.-A. To confirm some& of the impressions
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we had the lieutenant was ordered by Major O'Xeil to send for a
supply of anmuition. We didn't know how much; it, was left to
the discretion of the lieutenant, and he got the ammunition and
marched the men-the men had started out of the arrova, and he
marched them back again into different positions and fired again.
Q. Did you change your point of view at that time?.-A. Only a

few feet-not more than 20 feet.
Q. Go ahead.-A. And the meen were then placed in positions and

fired. We could tell that the firing, from where we were stand-
ing above, that the lights of the flash were not parallel; that they
varied in direction. We learned afterwards that was due to the
instructions; they were not all firing at a parallel line. We could
not tell how many shots were fired, but afterwards learned 60 shots
were fired.

Q. What was the general effect in regard -to your ability to dis.
tiguish men and objects in this second test?-A. We could not
distinguish any more than we could see a number of moving objects
down in the arroya.

Q. You mean to say you could not determine whether they were
men or not?-A. No; we could not tell.

Q. Was the direction of the moon chatiged in this test, in so far
as it fell on the mien, or not?-A. It all occurred Within twenty min-
utes; twenty minutes covered the entire time of the firing.

Q. Your direction with respect to the men and the moon, then, was
substantially the same in both experiments?-A. Yes.

Q. And, as I understand you, the moon shone from your back
down on the men ?-A. Yes; we were with otur backs almost to the
east or northea4.

Q. Was this experiment continued fuinller. Colonel? If so, tell
the court what was dome.-A. The di..ussion came up as to whether
we would be able to distinguish the miei at certain di.-tances-for
instance, 20 feet. The men were marched by us-. We were supposed
to be concealed in the brush ourselves, aid the men marched by
almost facing the moop, at a disiance-we could almost reach out
and touch the men on their shoulders as they passd-not more than
5 feet et the extreme, but we were unable to tell a mulatto from a
white man. We could distinguish some had on blue shirts, some
blue trousers, and some khaki trousers-that the uniforms were mixed
up: and we could also distinguigsh that in the detachment of men
there were three that were not black.

Q. That is, at that distance ?-A. At that distance; yes.
Q. As these men muirhed toward you with the moon shining on

them?-A. Yes. sir.
Q. And they were in file. do you say?-A. Yes, sir.
Q. Do I unilerstaind you to sty thaC in looking at these men as they

came toward you along the roadway, or whatever it was, that it was
not until they had arrived within practically the distance you men.
tion-of arn's length, or 3 or 4 feet--that yoi. could determine the
difference in complexion between the wh'e mk-n and the dark ones?-.
A. Yes sir; that was the only time we could tell.

Q. Had they passed by you before that, Colonel, or not ?-A. No,
sir that was the first time they passed us.

.Colonel, about what candlepower is the light giveii from the
flashes of those guns us you saw then that night What's your



986 AFFRAY AT BROWNSVILLE, TEXAS.

estimate?-A. It could not be more than four candlepower at the
outside, and it is a flash of light that does not possess the white,
penetrating ray at all; it is more the yellow, dull ray.

Q. I understand it is the white, penetrating ray that gives the
electric light its power of illumination?-A. Yes, sir.

Q. That was largely absent in this light?-A. That was entirely
absent; no evidence of it. It was more like the glow of the phos.
phorescence of a match that had been rubbed on damp fingers or
something.

Q. You didn't know how many men or men of what nationality
were in that p arty at all ?-A. No, sir; had no idea.

Q. Did you afterwards find out ?-A. Yes, sir; but Major O'Neil
was not informed either as to who the men were or anything.

Q. Those are the only experiments that you ler.sonilly ' witnessed,
Colonel?-A. Yes, sir; except that after the nien had marched by
and we were unable to determine who the nen were, the men were
marched back again and moved their hats and confessed their
identity. They were all known personally to the officers when they

inounced themselves.
Q. What were they when you discovered them afterwards? Tell

the court.-A. '1hey were 9 black men, as I renlember, 9 mulattoes
and 1 white man. One of the white men was a driver, I believe, or
something.

Q. Wasn't there a Mexican among the party, too?-A. Yes, sir;
the colored men, those that paused for the mulatioes, were dark men-
brown men.

CIOSS-EXAM IxsAIl IN.

QUESTIONS BY ASSISTANT JUDGE-ADVOCATE.

Q. How far were you from the men who were doing the firing on
the occasion of the first experiment ?-A. We were about-the banks
of the arroya, as I estimated, were about 24 feet, but I was informed
afterwards about 21 feet, and my line of vision would be about 5
feet above that, which would make 27 feet my eyes were above the
place below in which the men were standing.

Q. Were the men standing directly below you ?-A. No, sir; stand-
ing at a distance, I presume, of-

Q. In horizontal- A. They were standing in a line perpendicular
to the line we were fronted on, and the nearest man was probably 80
feet from us-from the base of the cliff where we were standing.

Q. And the point on the ground where the nearest man stood was
a distance of 30 feet in the horizontal direction, and he was on a l)lane
21 feet below you ?-A. Yes, sir.

Q. So you must have been looking down on him at an angle of
about 30 "?-A. About 300; yes, sir; I should imagine.

Q. Could you at that distance tell whether the men had uniforms
on or whether they wero in ordinary civilian clothes?-A. The only
thing we codd tell, there seemed to be a similarity of the form of the
hats above. That's about all I could deterininc, and that some of the
uniforms were dark and some were light-they were not all the same
color, same density of darkness.

(MAR. 15,1007.
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Q. You could tell they were in uniform rather than ordinary civil.
ian clothes with white shirts-A. Yes, sir.

Q. You could tell they were in uniform rather than civilian
clothes?-A. Yes, sir.

Q. Though you could not recognize their features at all at that
distance--A No sir.

Q. Was any edort made to see whether, in case a rifle was fired
off so that the muzzle of it was almost in front of another man's
face-was any effort made to see whether under those circumstance
the flash of the gun would reveal the man's face at all ?-A. No, sir.

By counsel:
I would like to state we will show that by a witness who was there; I don't

think this witness can testify to that.
Q. How far were you from the men the second experiment?-A.

About the same distance; moved probably 20 feet to get a different
view; the men were in the same position about, but we had moved
back to see if we could see the direction of the flash-the direction of
the flash.
' Q. So you were 20 feet farther away?-A. No; we were nearer
the men.
. Q. About how far from them?-A. I presume if we were 40 feet

from them before we must have been 30 feet this time.
Q. The distances weren't measured at all ?-A. No.
Q. And the farthest man in either experiment was how far from

you ?-A. I presume the farthest man must have been about 55 feet.
I could not state that positively.

By counsel:
For the information of the court, I will state that we will fix those distances

Isretty accurately. The Colonel does not kniow.

Q. When the men walked directly toward you in the third experi-
ment, did they have their hats back on their heads?-A. No, sir; the
hats were level on their brows, each one.

Q. Could you distinguish a very black negro from a white man?.
A. Yes, sir; we could locate in the line of march the light com-
plected and the negroes, that was all.

Q. That was at a distance of 4 or 5 feet?-A. About 4 or 5 feet;
yes.

Q. Was any attempt made to see whether you could distinguish
negroes fromnwhite men at any greater distance?-A. No, sir.

REDIRECT EXAMINATION.

QUESTIONS BIY THE ACCUSED.

Q. Colonel, you said you could distinguish the uniform. Do you
mean to say you could tell a uniform from a civilian suit in the first
experiment when the men were shooting? If a civilian suit, for in.
stance, and a uniform of the same color were together, could you tell
the difference?-A. No, sir; we could not have told them. The only
thing was there was a lightness and a dark. That's all we could tell

Q. As I understood you in your first direct evidence, you said the
only thing you were able to determine in the first experiment was the
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white cuff, as you supposed, on the officer in chargef-A. Yes sir-
that was the only thing we could distinguish to be positive. *hen
the men came out we didn't know in the moonlight there was a differ-
ence in their uniform or their shirt or coat.

Q. Have you had occasion to note this light-blue-what we call
chambray-shirt that the men wear occasionally ?-A. Yes, sir.

Q. Could you distinguish any of those at that time?-A. There
were some shown when the men came back and identified themselves.

Q. Could you or could you not detect them at any other time than
this particular time f-A. No, sir; with their blouses open we could
not detect them from the khaki uniform.

Q. When you were stationed out and the men were marched toward
you in the moonlight, did you understand you were to detect them assoon as possiblel--A. Yes, sir; we were told to see if we could detect
the complexion of the men passing.

Q. You could see and hear them coming f-A. Yes, sir.
Q. You were trying to detect them as they marched, and were

unable to do it until they were within that distance mentioned or
arm's length?-A. Yes, sir; then we could tell they had on khaki
and the blue uniform.

RECROSS-B XAMINATIONo

QUESTIONS BY ASSISTANT JUOE-ADVOCATL

Q. Do I understand you to say with reference to your last state.
ment that you couldn't tell whether they had on khaki or blue uni-
form until they got. within 5 feet of you !-A. No; that is not right,
because they came to us through the brush, and when they got where
we could first see them it was probably 20 feet away, I presume,
through the mesquite, and as soon as they came ut through the
mesquite and came in line marching toward us then we could tell
within 15 or 20 feet that the uniforms were not the same, but they
were on the white sand then and on a level with us, and we were look-
ing directly at them.

Q. So as soon as they came out of the brush at a distance of 20
feet-

By counsel:
lie said 15 or 20 feet.

Q. At a distance of 15 or 20 feet from you ?-A. Yes.
Q. Then you could distinguish whether they had on blue or a

lighter-color uniform. Did any of them wear civilian clothes?-A.
No sir; I don't think--

This teamster?-A. This teamster had on dark clothes; I don't
know whether overalls; they were not light. Some had on khaki
trousers, and some with blue shirts, and some had khaki jackets
with blue trousers. We could tell that when they got within 15 feet
of us.

EXAMINATION BY THE COURT.

Q. Do you have to wear glasses habitually?--A. Yes, sir.
Q. Did you have your glasses on that night?-A. Yes, sir.
Q. Is your vision normal with your glasses?-A. Yes, sir.
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REDIRECT EXAMINATION.

QUESTIONS BY THE ACCUSED.

Q. You said you were quite a hunter, Colonel. Have you ever
attempted to shoot at night in Texas here?-A. Yes, sir.

Q. Tell the court what you have done in that line.-A. Sometimes
I shoot coyotes, and sometimes I hunt at night. Coyotes sometimes
come around our place. And sometimes, out of pure savagery, I
guess, I get out and shoot at night.

Q. What kind of shooting is this? Is it mechanical, or do you
attempt to aim it?-A. Purely mechanical.

Q. You are not night blind in any way? Your vision is normal
at night, is it not?-A. Yes, sir.

Lieut. H. A. WIECENSTEIN, Twenty-fifth Infantry, a witness for
the defense, was duly sworn, and testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY TIE JUDGE-ADVOCATE.

Q. Please state your name, rank, and present station.-A. 'Henry
A. Wiegenstein; first lieutenant, Twenty-fifth Infantry; station,
Fort Mcintosh, 'Tex.

Q. Do you know the accused? If so, state who he is.-A. I do.
M1aj. Charles W. Penrose, Twenty-fifth Infantry.

QUESTIONS BY TlE ACCUSED.

Q. How long have you been in the service, Mr. Wiegenstein ?-A.
Since May, 1896.

Q. Where have you served, Mr. Wiegenstein; in what parts of the
country have you served?-A. I have served in the United States, in
Cuba, and in the Philippines.

Q. How long have you been at Fort McIntosh ?-A. I changed sta-
tion from Fort Niobrara to Fort McIntosh in the latter part of July,
1906, and have been at that station, with the exception of a few
months while I Atas on detached *trvice.

Q. Have you recently made any experiments to determine the ac-
curacy of vision at night, Mr. Weigenstein?-A. I have.

Q. When and where were these experiments made?-A. One ex-
periment was made on the night of February 18-19, this year; an-
other one was made on the night of March 11, this year, at Fort
McIntosh, Tex.

Q. Taking up the experiments in the order in which you name
them-take that of February 18 and 19. Tell the court, as briefly as
you can, what arrangements were made, if you know, to have these
experiments.-A. In making the preparations for this test I selected
an arroya, or rather a series of arroyas which ran parallel to each
other, to simulate the conditions of an alley as near as I could, and
at the same time provide the factor of safety in the use of ball ammu-
nition, so the firing could be observed by parties facing the parties
Bring. In this selection I arranged-as I say, there were two arroyas

" W
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running parallel to each other, approximately 30 feeot apart-so as to
afford a view from one arroya to the other, or through which 1'e
observers could look into the faces of the parties who were to firv.

Q. Can you make a rough sketch of that arroya, so the court canunderstand it I
(Witness steps to blackboard to draw sketch, as requested.)
By judge-advocate:
We understand, of course, that a copy of this Is to be made for the record.

By counsel:
Oh, gladly-glad to have It. We will have It made later, It you desire.

A. I will show the features exactly as I remember them now. This
part here is really the part I opened up. This projection I will make
a little more acute. Now, considering this is two arroyas parallel to
each other and then coming into each other and continuing on to the
Rio Grande River, I cut out this section in here between X and Y,
so that parties posted at the position A could be seen at this position
2, at an angle of about 500-that is, a person standing at this point
looking downward would look into the faces of the firing party
at about 500, approximately-and I selected these points so as to
afford, I say, security to the observers, and also to give security
against projectile fire from our service ammunition, and, after fixing
t ese oints, I posted a lantern at point 1 and another at point
marked "2," and then asked the officers who were to act as observers
to first post themselves at the first lantern, marked "1,." and while
they were posted there I moved my firing party, consisting of 11
men and myself, to the position A, and -from this point we fired two
volleys and then fired at will, with the present service ammunition
with the Springfield rifle.

Q. How many shots did you fire at that point altogetherl-A. We
fired approximately 10 shots each man; the contents of two clips.

Q. Go ahead.-A. During the progress of the firing here, after
the first clip had been fired two officers came from this point directlyto a point here, I will call "M," for convenience, which was hori-
zontally 24 feet in rear of the center of the firing squad-if I may
refer to notes I made at the time-and 20 feet and 7 inches above in
the perpendicular. I say two officers came to this point and asked
me which way the men were facing. After the firing terminated at
the point A, the firing was in the direction indicated by the dart, the
entire firing party was moved in this direction, moved by-I am
ahead of myself, if you will stop the record there. When the firing
terminated here, I asked the officers to move from the point marked
by the first lantern to the point marked "2," and from this point we
fired again from this same position, enabling them to have a front
view of the firing party. After firing was terminated at point A we
moved in this direction, and moved entirely through and out of the
srroya up a small path which led out here. The officers asked to
have more firing immediately underneath, or this arm of it. The
entire party was moved back to this point, to the point B, and the
firing repeated the same as at the point A. That is, we fired two
volleys and three rounds at will, that is the remainder of the clip,
at this point, directly in the horizontal-horizontally below these
officers-of 18 feet, and 21 feet and 2. inches below in the perpendicular.

goo [ MAIL 15. 1 AO?.
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After the firing terminated at the point B I again marched the de-
tachment out by the same path to a road, and this road is an unfenced
road running something in that direction as compared with the rest
of the plat already explained (indicating direction almost parallel
to the line drawn between the points of view Nos. 1 and 2). Before
the detachment had cleared the arroya and come to the surface the
officers stationed at No. 2 had moved to where this path intersected
this roadway, at a point, for convenience, I will call "N." Some
of the officers, as observe s, posted themselves on one flank of this
path; others on the opposite flank from 2 to 4 feet from the path.
The entire party, in single file, in olumn of files, was marched be-
tween these officers, and as we passed between I observed that the
officers carefully peered into the faces of the men separately-that is,
from front to rear-as we passed in column of file, and after I had
marched the column by I halted it a ehort distance beyond and came
back to the officers at 'this point, N, and one of the officers remarked
he would like to see white men marched l)y to see if he could detect
the features or complexion--sce if it would make any difference. At
that stage I informed ull the officers that there were not only white
men in the party as well as colored men, but also a Mexican. I also
assumed another point here. called "0." At the point 0 this de-
tachment was halted and faced outward, forming one single rank
all facing to the front-or all facing in the same direction, I wili
put it-and the offieers were then asked to go and pick out the Mex-
ican and the white man. I wish to state there were 2 white men
and 1 Mexican in the party of 11 armed. One white man had a
rather pale coluplexion. The officers in marching by peered under
the hat brims of these men as they passed along. the first white
man was located in this manner as they passed along. The secondwhite man was passed, and they passed to the opposite flank of this
single rank and then caine ba k again, and one officer stated: "If
there is another white man here, I would say that this man is. He
appears lighter than the others, but," he says, "I don't know "-

By assistant judge-advocate:
I object to going down as evidence the remarks of some other officer made

at that time. That offmeer Is preent, and can be brought here and state Just
what his Impression was at the time, and what he thought about"it.

By counsel:
Go on with the story. We will introducethe other officers.

A. Then this man, I say, was identified in this manner. The Mex-
ican-all experienced great difficulty in identifying him and I will
go on record myself as saying I don't believe he would have been
identified-

By assistant judge-advocate:
I object to the witness stating opinions as to what he believes other. people

might or might not have done.

By counsel:
We make no point of It, but he clearly has a right to state It. Here Is an

experiment being made--we will clear it up-it Is an opinion formed at the
time, may It please the court. Here is an officer stating what other officers
stationed there by him observed. It is clearly relevant; there could not be a
case of opinion that is more pertinent than that. Of course, opinion evidence
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Is not admissible ordinarily, but here Is a common-sense proposition of certain
men detecting who men are under certain conditlonq, and he Is competent to
report whether or not they did detect It, and we ask that he be allowed to state
what did happen there. It Is simply why-not a question of opinion-it is
why the man was detected.

By assistant judge-advocate:
May it please the court, we realize It Is perfectly proper for any one of these

officers to come here and state what he saw at the time and what he could
not observe, but for one witness to state what seemed to be the Impression a

number of officers gained at the time I think Introduces too much second-hand
evidence. If these other officers are here and each one can state what he
saw-I believe they are available, I am not certain about that.

By counsel:
We would like to see any law the gentleman has that bears out bis conten-

tion that this particular thing Is not admilssible-a question of belief. We
would like to %ee the law on It.

(Last part of witness' answer was read over.)
By counsel:
Here witness Is going to give clearly a reason why the Mexican was Identi-

fied. There could not be a clearer case of relevancy and pertinency than that
Is. It Is not opinion evidence at all; It Is stating a reason for a fact that has
been stated by him. We a ign ask that If the assistant judge-advocate will
find any law bearing on the question we will have nothing further to say.

By assistant judge-advocate:
The objection Is based on the ground that It is merely an expression of opln-

Ion on the part of the witness as to what somebody else actually saw, and is
not his own opinion, fornied at the time from a number of menti I impressions
gained there oni the ground. It Is entirely a question of opinion, and Is not
admissible is our contention.

By associate counsel:
May it lease the court, I do not believe the objection is well taken; but

rather tWan dise .nnect this officer's story-and to make It an Intelligible story
it has to be a connected one-I think we can avoid passing on that objection
by asking hilt to avoid, is far as possible, any secondary evidence, and with
that caution allow him to go on and report what the experiment was.

By counsel:
We don't consider this opinion at all; It is a reason for a fact which he

stated, which is not opinion in any sense. We are very glad to have the wit-
ness cautioned not to give second-hand evidence, of course.

By assistant judge-advocate:
If the witness conflnea himself tfirst-hand evidence there will be no further

objection on the part of the prosecution.

(Witness then continued.)
A. This Mexican to whom I have referred as having been very

difficult to identify is a civilian employee in the quartermaster de-
partmient at Fort McIntosh, Tex., and daily, two and three times fre-
quently, each day drives the carriage which takes the officers from
the post to the city of Laredo.

Q. 'fell the court, Mr. Wiegenstein, if you have not already done
so, who composed this party, and how they were dressed.-AX. Tl h
firing party?

Q. This party of 11, yes; the firing party.-A. This firing party
was composed of 3 civilians and 8 soldiers, the soldiers selected at
random by the first sergeants of Companies K and L, Twenty-fifth
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Infantry. 'No attempt was made to get especially light men or
especially dark men-simply called for a detail of so many men from
each company. The civilians were all armed and dressed in dark-
blue shirts, khaki trousers, leggings, and campaign hats, with the
exception of one, and he, in addition to the other articles of uniform
enumerated, had on a black shirt, as I believe is commonly called in
civil life satinet or satin, blhck satin-otherwise his uniform was
identical to the others already described.

Q. And the others?-A. The soldiers were dressed, some the
same as uniform just described, some with khaki blouses on in addi-
tion and, as I recall it now, 2 men with chambray shirts as issued
by the quartermaster department.Q. How were you dressed, Mr. Wiegenstein, yourself ?-A. I was
dressed in an olive-drab uniform, and in addition carried my saber
and wore a cap.

Q. Did you carry a gun yourself that night?-A. Not that night;110, sir*.
Q. Did you have on white cuffs and collar?-A. I did, sir.
Q. Did you observe this firing yourself; and if so, from about

what distance from the men, and ior what purpose?-A. I observed-
I took special pains to see if I myself, stationed directly in center of
the rear of this firing party, with my attention fixed on the faces of
the men immediately in front of me, not more than one pace dis-
tant-that is, at the center-to see that if at the instant of discharge
of the pieces, whether the flash of the pieces would enable me to
distinguish features-that is, the complexion. I found that no matter
how determined I fixed my attention on the faces, of the form of
the face.i, as they stood before me, that at the instant the piece was
discharged my eyes involuntarily followed the flash and before I
could get mental control of my eyes, to bring them bach to the parties
firing, all light from the flash had disappeared. The flash was in-
stantaneous and, as I say, the eye involuntarily left the part of the
men I had my attention fixed on and tried to determine, and followed
the flash.

Q. Mr. Wiegenstein, at the first firing point where you fired ap-
proximately 110 rounds-you said two clips to each man ?-A. Ap-
proximately two clips to the man.

Q. In what direction were those shots fired-all in one direction -
A. All in one direction.

Q. What kind of a night was it, Mr. Wiegenstein, with respect to
light?-A. With respect to light this art of the night the moon
was what I would call about one-thirf full. I mean the term as
applied to the conditions, not-

Q. You mean it was in the second quarter then ?-A. It was
passing from the first to the second.

Q. Was it starlight in addition?-A. It was clear sky.
Q. When you fired from the second point what was the direction

of the fire and the nature of the fire? -A. The direction was parallel
to that of the first fire from the first point.

Q. How were the men stationed with respect to the shadows cast
by the moon Mr. Wiegenstein? That is, the shadow of the arroyo
itself, were they within or without the shadow?-A. In one case,
in the second position, about three men, as I remember, were in the
shadow of the arroya; the others were out in the light of the moon.

S. Doe. 402, 60-1, pt 2----4
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Q. Did you make any effort to distinguish in this second series
of firing anything in regard to the men--A. I did; the same as
at the first.

Q. And with what result ?-A. The same result as previously
described.

Q. In other words, then, the only thing you could see was the
flash itself at that timel-A. The flash itself nothing more.

Q. Could you see the fun itself? Were te outlines of the gun
in any way shown to you-A. Not by the flash-not from the flash.
In fact, all form of gun disappeared at the instant of the flash, my
eyes being diverted from it.

Q. Have you given the distances in previous testimony here of the
men observing from the men firing, in each case ?-A. Not in each
case; no, sir.

Q. Now, just give it, will you, so the court will know.-A. At the
first point marked 1" the distance in the horizontal to the center
of the squad marked "A" is 50 feet 4 inches. The distance hori-
zontally from the point marked "2" to the center of the squad
marked"A" is 69 feet and 2 inches.

Q. Give us the distance for the point M.-A. That has been given
once--even 24 feet ini the horizontal.

Q. Give us the distance from the observing point No. .--A. The
distance horizontally from the point marked "2" to the center of
the squad marked "B," 18 feet 7 inches.

Q. How much nearer wouldyou say the man nearest the observing
point was than 18 feet?-A. Nearest man was horizontally approxi.
mately 9 feet from the point of observation.

Q. What were the vertical distances, commencing at point No.
I ?-A. The first height was 20 feet 7 inches.

Q. Was the vertical height changed from the point marked
M "1--A. I want to change, correct my record all the way through;

I have made the wrong reading here. The vertical is practically
uniform throughout, except as to inches. I want to correct my state-
ment, that the vertical ii 21 feet 2 inches at the point A; at the
point M, 20 feet 7 inches.

Q. Now, at the point 2.-A. At the point 2, 20 feet 5 inches. I
believe in previous testimony I described first point 1 as being 20
feet 7 inches; it should have been 21 feet 2 inches.

Q. Will you look at the horizontal distance from 2 to the center
of your squad ?-A. Eighteen feet 7 inches.

Q. And you said the nearest man to the observers was about 9
feet horizontally I-A. About 9 feet approximately, 9 feet hori-
zontally.

Q. Aside from the purpose of security and in regard to the use of
the ball ammunition and for the observers, and to fix the alley, what
was your purpose in putting the observers above?-A. I don't believe
I catch the nature of your question.

Q. Was your idea to have men observing from a level or from a
house?-A. My idea was to simulate conditions of people looking
out of a second story. I was influenced to this because of testimony
I had read and reports made on the investigation at Brownsville after
the incident under question.
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Q. Did you repeat these expe 'iments substantially that night?
If so, tell the court under what conditions.-A. They were repeated
again that night after the moon had gone down.

Q. What were the atmospheric conditions at that time?-A. The
same as previous, excepting as to light. Clear, starlight night.

Q. Would you call it a bright starlight night or dark starlight
night?-A. Bright starlight night.

Q. Did you have the same men ?-A. Had different men.
Q. Tell who you took this time.-A. This time we took none but

colored men. The main idea of the second test after dark was to
noto if the effect of darkness-complete darkness, as far as we could
obtain it-under conditions of a starlight night, if the flash was more
pronounced, would enable its to distinguish what we had failed to do
earlier in the night while tle moon was shining.

Q. Did you use the same positions for observation and for firing?-
A. Used the position for the squad A and B and the point of obser-
vation 2.

Q. How much firing was done at each point; do you recall ?-A.
To the best of my memory, five rounds at each place A and B.

Q. How many men didyou have at this firing?-A. Eight men.
Q. Was the firing the same class of firing-volleysl-A. The

same class of firing; two volleys from each clip and the remainder
fire at will.
i Q. Were the men facing in the same way, or did you change that
i any respect?-A. I had to face the men in the same way as a
measure of security.

Q. That is, the same manner in which you had faced them in the
other tests?-A. The same as previously.

Q. Did you personally observe the effect of the flashes in the second
test, Mr. Wiegenstein ?-A. I did, sir; with the same results as
experienced previously that night.

Q. Did you notice any difference in the flashes at all ?-A. From
my position, no. I was behind the squad again in this instance, and
I noticed the same fact-that is, I could not keep my eyes from fol-
lowing the flash.

Q. Take up the next test you made on March 11. Tell the court
what arrangements you made for that, if you made them.-A. On
the night of March 11 I selected seven men-soldiers-one sergeant,
and myself, for a second test, under starlight conditions. The men
that night were all dressed in dark blue shirts, khaki trousers, leg-
gings, and campaign hats, and I was dressed myself identical to the
men. The sergeant, who would probably be described by a recruiting
officer as light brown, I put a white collar around his neck and gave
him my cap and put him in charge of the detachment. I took up
my position in the line in the firing party, had the sergeant give the
commands for firing, and I went through the exercises the same as
the remainder of the firing party. This same test took place at the
same points marked on the illustration, points "A" and "B," and the
observation was from the point marked "2." After this firing ter-
minated we marched out identically in the same manner as described
for the other test on February 18-19 and officers, stationed out as
observers, posted themselves to note if they could identify the indi-
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viduals in the firing party by peering into their faces the same as
before. From this part of the test we carried the test further under
the conditions of light as furnished by the street lamps issued by the
quartermaster department, and as we find in some oi our military
posts. All this I had arranged with the officers previously, to place
themselves in the second story of one of the sets of officers' quarters
and look out into a side yard through a window, and I cautioned
one man to nove about in a careless sort of a manner, the same as men
would naturally, if bent on trouble, and from this part of the
exercises we again moved out into the street parallel to the front of
the officers' quarters, and marched by between the officers' quarter s
and this street lanp, and the officers at this stage came to a window
overlooking the street in front of the officers' quarters. We marched
by and passed into the parade ground in front of the officers' quarters,
and came back again between this sane light and the set of officers
quarters, while the observers were seated on the front porch, and
then marched back again onto the sidewalk and directly in
front of the officers while seated on the front porch, this
time passing within a distance approximating 10 feet-from
10 to 12 feet. This light is directly in front of this set of
officers' quarters and approximately 50 feet away. I would like
to add further that in this test the question of powder came up in my
mind, so I insertcd a shotgun into the firing party and used a shot.
gun ammunition, loaded with Iazzard black powder. Firing from
the first position, marked "A," the shotgtun was mixed in with the
rifles in the firing. At the point "B," after the firing had ter-
minated by the entire squad, I had the shotgun fired separately-
that is, alone-two rounds. The flash from the shotgun with the
black powder was decidedly longer and threw out much more light
than the rifles. The effect was that partly of a pyrotechnic display-
that is, the combustion did not seem complete up to the point of the
muzzle, but continued to burn a slight distance beyond, making a
momentary light. While this separate firing was being done with
the shotgun at the position marked "B," I carefully looked in the
direction of the man doing the firing to note if I could distinguish
his complexion. I was unable to do so from my position, and there
were two men on the same line between himself and my position.

Q.. Could you detect anything at all with that large light in the
way of clothing, or what could you detect? Tell us, as near as you
can recall now, what you did detect by means of this long light.

By assistant judge-advocate:
I understand the witness at thit time was mnarchilg In this detachment

himself, was he not?

By counsel:
He so stated.

By assistant judge-advocate:
I don't see how he can testify, then. miay it please the court, as to what was

recognized at a distance by other people.

By counsel:
It the assistant Judge-advocate will let hin alone we will show you how he

can testify. He was right there and certainly competent to testify as to what
he saw.
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(Question was read over, and was then changed by counsel to
read as follows: Could you detect anything at all with that large
light ill the way of clothing, or what could you detect? Tell us, as
near as you can recall now, what you did detect by means of this
long flash that you describe of the shotgun.)

By assistant judge-advocate:
I thought yon said long light in the post; I did not know you were talking

about flash of the shotgun.
A. As previously stated, my attention was definitely fixed upon

trying to distinguish features, but I do recall that the outline of the
men was itiore lear, that I could tell they had on khaki breeches and
also a dark-colored shirt.- That was conveyed to my mind, in addi-
tion to the features I was looking for; I recall that, but, as I said
before, my attention was determined on trying to determine, if pos-
sible, the complexion, so other features itere not looked for, but I
do recall as stated.

Q. Did any of these men wear hat cords?-A. They all wore hat
cords; I had a cord on my hat.

Q. Could you or did you at any time detect any hat cords by means
of any of these flash lights?-A. I did not.

Q. Will you tell us, its far as you know, who the observers were
in the first series of experiments you prepared?-A-,. Lieutenants
Blyth Harbold, and Elser, Twenty-fifth Infantry; Capt. J. P.
O'NSeii, Twenty-fifth Infantry, now major, Thirtieth Infantry, and
a civilian who was introduced to me as a Colonel Stucky.

Q. The same gentleman who testified here this morning?-A. The
same gentleman.

Q. Who took _part as observers in this second test, Mr. Wiegen-
stein?-A. Lieutenants Blyth and Harbold and Capt. E. A. Lewis,
Twenty-fifth Infantry. I am not positive that another officer was
present; I do know of those three.

Q. How W\'ere the men dressed in the second series of experi-
ments? I don't believe you told us.-A. Yes. They were dressed in
khaki trousers, leggings, campaign hats, dark blue shirts, outside of
the sergeant, who was dresed in my blouse, with a white collfir on.
I would like to add further a point that occurs to me. I overheard
these observers, while the test with the shotgn was made separately
with the last two shots-one of the observers made the remark:
"There is Wiegenstein, but you wouldn't know him if lie didn't have
on a cap," and the man who had on the cap was a colored sergeant.

Q. At what point was that?-A. At the point B, directly under-
neath the olcers.

Q. Have you ever fired the service ammunition in any other gun
than the service rifle?-A. I have, sir.

Q. Tell the court where and when.-A. At Fort McIntosh, Tex.,
on the 13th of March, the present year.

Q. What kind of a gun was that ?--A. A Winchester rifle marked
ti 30 U. S., model 1903." I think it is marked "30 U. S., model
1903," or "issue 1903." I think it is "model 1903." I could iden-
tify the rifle upon being seen a second time.

Q. Is that the rifle (handing witness a rifle) ?-A. That's the rifle.
Q. Is this fired from this rifle by means of a clip, or how is it

loaded? Will you show the court, please?-A. To load the service
24119-07 mt-04
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ammunition into this rifle the clip itself can't be used; the cartridges
must be taken out of the clip. The cartridges are then inserted
into the magazine ald -pushed downward the same as in our service
rifle. (Witness loads Winchester rifle with five service bullets.)

Q. hat is the old Winchester action for the magazine, isn't it,
with the magazitie underneath?-A. The magazine underneath.

Q. I would like to have you show the court the action of that,
Mr. Wiegenstein. (Witnes then demonstrated to the court how
bullets were ejected from the rifle.)

Q. Where did you get this amninition, Mr. Wiegeistein?-A.
This ammunition was sent me this morning by an orderly of the
Twenty-sixth Infantry. I- got them from one of the companies of
the Twenty-sixth Infantry.

Q. Did you examine it ?-A. I did, sir. I wish to add, that's my
impression, they came from the Twenty-sixth Infantry. The or.
dearly is a Twenty-sixth Infantry man; is orderly for the headquar-
ters, mounted orderly. I asked him to go to one of the companies
and get this ammunition for me. It is possible it did not come from
the T enty-sixth Infantry, but it came from somewhere in the post.

Q. What did you notice peculiar about it--A. I noticed on
the base of the cartridge it is marked "U. S. C. Companies. 11,
dash, 05." It is a new ammunition to me. That is a stamp I have
never seen on any ammunition previous to this morning.

Q. The clip is the ordinary clip, isn't itt-A. The clip is the same
used on the "U. M. C.," Union M[etallic.

Q. You have seen shots fired from this, have you? From this
rifle?-A. I have, and have fired them myself.

Q. What is the difference between this rifle and the service rifle as
to rifling?-A. This rifle has six lands, whereas the Springfield serv-
ice rifle has only four.

Q. And in firing it ordinarily the imprint of these lands are made
on the bulet?-A. Ordinarily they are.

Q. That is where the rifling is new and not worn out, so the bul.
let in its rotary motion through the barrel does not slip or lose the
grooves, is what I mean to bring out.-A. The only two specimens,

think, I saw from this rifle showed the imprint of the lands in the
nickel-in the steel jacket.

The court then took a recess until 2.10 o'clock p. m., at which time
the members of the court, the judge-advocates, the accused, his coun-
sel, and the reporter resumed their seats.

(Henry L. Gazley was sworn as reporter.)

First Lieut. HENRY A. WIEGENsTE Ix resumed the stand, and being
reminded that he was still under obth, in answer to questions pro-
pounded, testified a follows:

DIRECT EXA.INATION CONTINUED.

QUESTIONS BY COUNSEL FOR TilE ACCUSED.

Q. Before going to the next subject, I want to ask you, Mr. Wiegen-
stein. to tell the cohrt about how far the light, the street light, that
fronted the place in front of the officers' quarters at Fort McIntosh,
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where you had this experiment, was distant, and likewise the gen-
eral situation there, the general situation of the houses and yard, if
any and street, etc with reference to the Jight and the house-- _eo
scribe, in other words, the conditions or surroundings.-A. Well, the
light itself from the house, considering the edge of the porch, just
an ordinary porch about 7 or 8 feet wide, possibly more than that,
is about 50 feet; approximately 50 feet, from 50 to 60-this distance
is estimated, but I think it. is approximately correct,-and the quarters
are two-story, with the ordinary porch, in front of the first story;
then immediately in front of the porch is a narrow lawn leading to
a concrete walk, and the concrete walk is approximately 3 feet
wide. The spacc between the walk and the edge of the porch is
about 10 feet; then between this walk and the light is an ordinary
driveway, a small stretch of grass. The lawn continues beyond the
walk, between that and the street proper. In approximating, say,
from the porch to the light, at about 50 feet-it may run a little bib
over and it may be slightly under, but not much under if any.

Q. Well, are there any trees there, or near this light?-A. There
are trees on both sides but no tree between the light and the house,
on both sides, I mean, of the light, looking at it from the quarters.

Q. The light is in front of the house?-A. In front of the house.
Q. And the gentlemen who were conducting it were in front of

the light, were looking in the front part of the house toward the
men ?-A. Well, part of the experiment was from the second-story
window, overlooking the street, and part of the experiment was from
the edge of the porch; that is, the ground floor.

Q. Now, tell the court how these men that you had passed by- -
about what distance each time?-A. Well, when the officers were in
the upper-story window, considering the base of the building as
behind them, I measured the distance and they were some, approxi-
mately, 44 or 45 feet.

Q. Yes?-A. And when the officers came on down to the stoop,
orporch, the men were marched by within, approximately, 40 feet,
and when they turned and came by the sidewalks they were, approxi-
nately-well, they were approximately 10 or 11 feet from the edge
of the porch on which the officers were sitting.

Q. So they passed in front three times?-A. Three times.
Q. Now, have you made any, or been present at any, experiments

that have beea made recently with regard to the penetration and
direction of bullets after striking such objects as wood, etc. ?-A. I
have.

Q. Where were those experiments madel-A. They were made at
Fort Mcintosh, Tex., on March 13 of the present year.

Q. And with what rifle and ammunition-A. They were made
with our present service rifle, Springfield, and also with the rifle
introduced before the court this morning, Winchester.

Q. Why were those experiments made-A. To determine, if prac-
ticable, the penetrPtion and also the action of the bullets after strik.
ing the ordinary pine board, to determine whether the bullet would be
deflected or would vary in its original course or if it would be
shattered. The experiments were along these lines that it might be
developed.

Q. Now, what did you use, or rather what material was used in
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these experiments ?-A. Mostly white pine-coal-oil boxes, the kind
of boxes that the quartermaster's department receives its illuminat-
in mineral oil in. There were a few experiments made in which we
selected, I believe, what is known as "Texas red pine; " it is rather a
soft pine, not as hard as the northern red pine.

Q. Now, [who] were making these experiments, Mr. Wiegen-
steint-A. Lieutenants Blyth, Marbold, and myself, of the Twenty.
fifth Infantry.

Q. Hlow were the boxes arranged, Mr. Wiegenstein -- A. We ar.
ranged these boxes in various ways. In one instance we stacked the
boxes against each other, noted the effect of the fire with the boxes
packed against each other; in another we left air space between the
rows of boxes, trying to represent the space as it would exist in an
ordinary dwelling, giving about 12 feet between the walls.

Q. What was the penetration that you obtained, Mr. Wiegenstein,
on these attempts---A. The penetration was variable. Our test de-
veloped, where we could keep the bullet in the same course--that is,
the highest we found where the bullet remained in the sane course,
as I remember it, was approximately 12 inches, but the bullet con-
tinued on beyond that. All the experiments that I observed in the
width of the material used, it was not ample to get any further pene-
tration, because of not having a wide enough object or one high
enough.

Q. Now, did all of these bullets keep their rotary motion and the
point in front or did they tumble?-A. Soen traveled keeping the
point in front, others tumbled.

Q. Did any that tumbled stop before passing through the wood
that was in front of them-did you find any of them embedded in
the wood -A. We found two or three that were embedded in the
wood with the point of the bullet pointed in the direction from which
it was fired-with the base of the bullet embedded in the wood.

Q. Did some of them tumble so as to go through sideways?-A.They tumbled in all directions, giving in the appearance in the wood
through which they passed of what is known as 'ricochets."

Q.Did ou have an, of these strike the edge of the boxes?-A.
Some struck the edges, others struck the boxes a boot the center-well,
our experiments in striking were on all parts of the box, some on the
edge,.some on the top, some on the center-we tried to spread, to get
the effect diversified as much as possible-that is. I mean the points
striking so as to get the same material and different parts of the
material.

Q. What, generally, was the effect upon the direction of the bullet
as it passed through each thickness of wood, assuming these sides of
the boxes to be one thickness? Now, as it passed through each thick-
ness of that, what was the effect upon the direction of the bullet?-
A. The effect, generally, was that the bullet was deflected from its
original course, and in no two instances the same.

Q.Do you mean to say by that that the general rule was that the
bullet was deflected from its course and with no regular rule as to
the direction in which it was deflected ?-A. Yes, sir; that iv, the
point that I wish to make is, that the bullet striking-a bullet fol-
lowing it in approximately the same spot-that is, within a quarter
of an inch of the other bullet-in being traced through the other
materials beyond it, say one bullet would drop and the next bullet
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would strike at the same elevation, would raise, or might deflect to
the left, or it might deflect to the right. The test showed all four
of these; showed that some bullets would raise, others drop, and some
deflect to the right, and others to the left; and the phenomenon fur-
thei we traced-after each shot was fired all the shot holes were
marked out-and it showed, or in some cases it appeared, that the
bullets striking the-that is, considering the two bullets fired one
after the other, and the hole previously marked out that would then
spread and then again converge-that is, one bullet would simply
diverge in its fall after passing throu gh various materials and come
back and converge the line fo -owed by the other bullet previously
fired.

Q. 1ell did you observe the effect where the bullet struck on the
edge, as, for instance, assuming this to be a lintel of 4 or Q inches,
and where it struck the edge of that at an angle-you understand
what I mean-where instead of striking perpendicular on the edge
like that (illustrating) it struck on an angle? What was the gen-
eral effect upon the course of the bullet under such circumstances-
A. Well, I remember some that struck on the edge, but I do not
recall that they were on an angle. There were some shots that did
strike, maybe, somewhat at an angle, but it was up in the material,
and the deflection occurred in the course of the bullet passing through
that material; but I also observed that a bullet strik'Ing on the edge
struck as you illustrated first on the lintel in this manner (illustrat-
ing), that the bullet was deflected downward in some cases. In a
case, again, being struck approximately in the same place, the bullet
would travel into the material; would slightly raise and then dip
again and then raise again during the same flight.

Q. Have you ever personally seen a bullet fired into a lintel of
hard wood from the ground? If so, where and under what circum-
stances and what was the effect of it-A. I did not personally see
the bullet fired, but I investigated the results immediately after the
shot had been fired and the case reported to me, in 1900, at a place
called Candelaria Zambalos, Philippine Islands. One of our men
was reported to me as having fired at a Spaniard, who was at outs
with the soldier, through a window-

The judge-advocate:
May It please the court, as the witness says he did not see the Injury upon

the material, we lielleve that the answer of the witness Is Irrelevant and linnia-
terial.

Q. Did you actually see where this bullet struck the lintel ?-A. I
saw where the bullet struck the lintel and Iicked up fragments of the
bullet, with my fellow-officers-parts of the steel jacket and parts of
lead.

The judge-advocate:
May It please the court. unless this was the same room as the room In question,

it seems to me It is Irrelevant. It could not have been a Sprlgfleld cartridge,
I believe.

Counsel for the accused:
Wt-l1, it was steel jacketed. 'The evldencb before this court shows that there

was plenty of that ammunition ued.
Q. Your investigation showed it was fired from the groundI
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The julgc-advocate:
We ask for a ruling on the objection made, may it please the court.

(The reporter read the question as follows: "Did you actually see
where this bullet struck the lintell ")

(The reporter also read the question and answer as follows:
Q. Have you ever personally seen a bullet fired into a lintel of hard

wood from the ground? If so, where and under what circumstances
and what was the effect of it?-A. I did not personally see the bullet
fired, but I investigated the results immediately after the shot had
been fired and the case reported to me, in 1000, at Candelaria Zam.
balos, Phili ppine Islands. One of our men was reported to me as
having fired at a Spaniard, who was at outs with a soldier, through
a window-")

The judge-advocate:
Before the court is closed I desire to state that the objection Is based, first,

upon the ground that the witness did not personollly see tis before it was fired.
Necessarily, it is a different kind of bullet from that found in Brownsville after
the shooting, so far as we know, nod the hard-wood lintel Into which the bullet
was fired is doubtless the ordinary building material used In the Philippines,
and the harl wood. ns everyone knows who has been there, the hard wood used
for such purposes is very hard, and harder than that ordinarily used for build-
ing materials In this country, and the action of the bullet might be entirely
different.

Counsel for the accused:
Neither has this witness seen, to my knowledge, any wood at Brownsville.

We are putting him on here as an expert. so far as his personal experience goes,
as to the penetration nod direction of high-power bullets. We maintain that we
have a right In rebuttal of the evidence given by the prosecution to do this. It
has never been presented, we will adniit, before this court that certain bullet
holes were made In certain houses on any sort of proper evidence; but the court
over our objection allowed evidence to be Introduced as to that by Major Block-
som, and we have a right now to go Into this to show whether or not the evi-
dence given by this and other witnesses is probably, or can be, true under the
natural, logical results of experiments that have been made with the bullets of the
kind described. This Is within (lie personal knowledge of this witness, and we
purpose to follow that up with the effect upon soft wood, so as to show that
whether hard or soft the general effect Is the same.

The accu. d, his cotinsel, the reporter, the witnes, and the judge.
advocates then withdrew. and the court was closed, and, on being
opened, the president anvotnced. in their presence, as follows:

I am instructed by the court to tnilounce that the objection is not sustained,
and the question will be answered.

(At request of the witness, the reporter read the answer given by
him to the question objected to, as follows: "A. I did not personally
see the bullet fired, but I investigated the results immediately after
the shot had been fired and the case reported to me, in 1900, at a place
called Candelaria Zambalos, Philippine Islands. One of oil- men
was reported to me as having fired at a Spaniard, who was at outs
with the soldier, through a window -")

A. I investigated this case, as I stated, immeditely afterwards, and
found that the bullet had struck in the timber resting across the lower
framework of the building, and which is the support for the rafter.
The technical term for tis timber I can not give. I would call it
a "stringer." This bullet struck in the timber near the bottom of it,
and inside, looking at the timber vertically, it plowed slightly into
the timber, described a curve, and came back down toward the floor.



AFFRAY AT BROWNSVILLE, TEXAS.

Not only down, but outward. The bullet apparently after it came
out of the timber from this direction came off the timber and down-
ward and struck into the floor 4 or 5 feet away from the window from
which the shot had been fired out of the room. Fragments of the
steel jacket and pieces of lead were. picked out of the floor by me in
the investigation. The marks in the timber showed the curve de-
scribed by the bullet after it struck.

Q. Now, taking the course of the bullet as it passed through soy-
eral thicknesses of timber from 4 to 0 inches, say, was the course uni-
form at all or not?-A. It was not uniform.

Q. I think you had that in mind in your last testimony, where you
said you had a -wave !notion of the bullet.-A. As I said, we had
specimens in our experiments that showed the bullet to have a wave
11otion, not only lateral, but also in the vertical plane.

Q. Did you bring up with you a specimen of how a bullet passed
through that had tumbled-the marks that it made in passing
through that kind of material or under the edge of it?--A. I brought
a specimen with me that not only shows the bullet tumbled, but also
shows that after it struck the bullet curves to the left.

Q. I-lave you that in your posscsonf?-A. I have.
Q. Will you show it to the court?-A. (Producing exhibit.) You

notice the holes here, indicating the point of entry and the point of
exit.

The president:
This was fired out of the Springfield rifle?

A. Out of the Springfield rifle, with Springfield service ammuni.
tion.

Q. This particular bullet that made this peculiar course through
that, through the outer edge of the end of that box, had struck other
material previous to striking this particular box, had it not?-A. It
had passed through several thicknesses of this same material. I
think three thicknesses of this same material. That material all
checked up to i-inch thick; that would make a little less than 1-inch
material to pass through before striking this.

Q. I understand you to say that you had a number of cases in
your experiments down there where the bullet struck the edge of this
soft timber and did not penetrate through, but kept under the edge?--
A. As your question stated, the side of the timber was passed in
slightly and then it caromed off at an angle.

Q. Did you attempt in any of these cases to determine the point
from which these bullets were fired by sighting roughh the bullet
holes or from the direction of the bullet as it passed under the edge
of this timber?-A. Yes sir; I tried as near as I could be brought
into the line with the indentation made by the bullet.

Q. Basing your answer upon your experiments there with various
shots of this kind, I will ask you is it possiblee to determine the point
of fire for any such shot?-A. It is.

Assistant judge-advocate:
Just a moment, please. (After consultation.) Go ahead.

A. Well, my experience in the tests referred to showed that it can
not be positively stated that a shot came from this point, that point,
or some other point.
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Q. Will you explain to the court why not?-A. In these experi-
ments that we conducted I sighted, as I say, as nearly through this
indentation made by the bullet as I could, and I located the water
tank at Fort McIntosh, and could fix my mind on it, and said: " Yes;
that is directly in line with the water tank," and without changing
the position of my eye, but looking along the same curve, I could
also bring my vision through that same curve into line with the
powder house, which is approximately 100 feet away from the water
tank and directly in the real- of it; and the picture conveyed to my
mind was that that powder house was directly in line vi'th Iny eye
and this curve inside of the box; then without changing my eye
and looking through that same curve in that stiime position I could
locate equally as well, and equally as accurately, an object equally
distant from the right of this water tank. It all seemed to rest on
whether I wanted to see the water tank, the powder house, or an
object to the right, the powder house being to the left of the water
tank; I could equally as well and equally as accurately see other
objects in that vicinity without clinging the position of my eye.

Q. It depended upon, as I understand you, what you wanted to
see?-A. That is the way it impressed me.

Q. Well, now, did you actually make aiexperiment there with a man
at the firing point and under similar conditions to determine whether,
by looking through that curve, you could see the man at the firing
point--A. Not a curve in this instance, but material actually pene-
trated-it was a timber fired into at ail angle; we saw tile point of
entry on one side and point of exit on the other side, drew a direct
line through the tube, put a lead pencil behind at one end, so it
would project, and a lead pencil at the other, sighted over the two,
and couldn't locate the man at the firing point, because it carried the
vision completely to the left, and so far to the left you couldn't see
the man at the firing line-he was 45 feet, away; the bullet deflected
off to one side, and the same thing was fired at several times, and the
same results each time.

Q. So that in none of the experiments you made in that particular
timber did the bullet follow a straight course in the line of fire?-A.
It didn't follow the original line of fire before cQntact with the timber
itself.

Q. Now, about how far from the point of contact with the bullet
was it to this water tank-in other words, what was the range that
you gave the court here just now ?-A. About 300 yards.

Q. Was that the lateral variation that you determined in that case,
that 300 yards?-A. Well, I could give a lateral deviation, approxi.
lately, of 100 yards. I could pass-this powder house I speak of-I
could pass to the left of the powder house with the same line of
sight as I referred to previously, and my estimate would be that I
could -,et a deviation from the same eyesight of 100 yards laterally
at a distance of 300 yards away from niv eye.

Q. I understood you to say in your other testimony that this shot when
it struck such a piece of timber was just as liable to deflect downward
or upward as it was to deflect to the right or to the left ?-A. It was;
yes9, sir. I took careful measurements, and when it deflected--espe-
cially the bullet that had a perceptible wave motion becair., of the
kind of material penettrated-we saw the place where that bulle:, after
having passed in this wave motion for a distance of about 4 feet,
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suddenly took a jump in the same material of a horizontal distance
of 1.4 feet-this bullet raised 0.8 of a foot in a horizontal distance of
1.4 feet by actual measurements.

Q. Was this still following its course, or was it a tumbling bullet?-
A. In this case the bullet had tumbled very slowly; it tumbled ap-
parently in the last material it struck; the edge there showed that
the bullet had begun tumbling, but the inversion of the bullet was not
complete; it was only just beginning, apparently.

Q. Well, as I use the word tumbling T mean that it had lost its line
of fire?-A. That is, it had rolled back on itselfI

Q. Yes sir.-A. It had not.
Q. Is that the sense in which you use itt-A. That is the sense I

wish to be understood as using it in-that the bullet was apparently
changing in the last box it struck.

Counsel for the accused:
You may take the witness.

CROSS-EXA31 NATION.

QUESTIONS DY ASSISTANT JUDGE-ADVOCATE.

Q. How long have you had this rifle you have shown to the court,
Mr. Wiiegenstein ?-A. This rifle came into my possession-that is,
my own actual possession-the first time on the 13th. It was in the
hands of other officers previous to this, but came into mine on the
day of the 13th.

4. Do you know where it was purchased I-A. The history, as I
have it, of the rifle-

Q. Do you know of your own knowledge where it was pur-
chased ?-A. Of my own knowledge, I do not.

Q. Was this wooden stringer, in which you marked the course of
the bullet in the Philippines, in 1900-was that stringer made of
very hard wood, similar to mahogany, that is used for building ma-
terial over therel-A. No; this timber was not, because the timber
was dressed. It was dressed on four sides, and those heaviest tim-
bers, my experience over there was that they were used in their natu-
ral state; the very hardest they made no attempt to dress. This
was, however, hard wood, considered generally.

Q. It was harder than any wood used for building material in
this country, wasn't it -A. No; I wouldn't say it was.

Q. I mean ordinarily.-A. In an ordinary frame building, where
nothing but pine is used, it was.

Q. This wood, however, was of that heavy type of dark wood that
they use over there similar to comajon or that familyl-A. No; not
similar to comajon. It might approach narra. It was. however,
not narra. It was a dark wood, a hard wood. IVwon't attempt to
say how hard, except it was not as hard as the timber you call the
It comajoln."

Q. You did not see the soldier fire this shot?-A. I did not.'
Q. So you took his word for his position-where he was standing

at the time?-A. The position, I had to take the man's word !or it,
that is true; but the surroundings bore him out in his statement,
not that a soldier had fired the shot, but that it had been fired from
the ground, because this building was the only building of its height
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in the vicinity, and was surrounded by a mass of nipa shacks, and
the base of this building was stonework, and it had been built for
protection and had been loopholed by a Spanish garrison occu-
pying the place, and the windows were put above the top of the roof
and the nipa shacks surrounding.

Q. Are you certain that bullet struck no foreign substance that
caused it to deflect, or did you personally see it and feel it?-A.
Nothing but the density of the material itself.

Q. You don't know anything about that, however; you saw noth-
ing but the exterior timber -A. Nothing but the exterior.

Q. And about how large in diameter was it?-A. Well, it was a
square timber that was approximately 0 by 4.

Q. Was the distance from the powder house to the water tank
100 feet, or 100 yards ?-A. It is about 100 feet.

Q. And you could observe that the bullet might have been fired
from a point 200 feet still further to the side?-A. No; not in that
direction-it might have been fired that much to the fight; tho
water tank, as I wish to be understood in my direct testimony, was
the central point considered, the powder house from the point of
observation was to the left of the water tank, and the other points
observed were to the right of the water tank, the water tank with
reference to the point of observation being the central figure.

Q. And you could with equal ease align yourself either 100 yards
to the right or 100 yards to the left?-A. One hundred feet.

Q. One hundred feet to the left or 100 feet to the right?-A. One
hundred feet,

Counsel for the accused:
We Insist that the associate advocate insists on his answering yards,

although the witness has corrected him twice. We do not want him to pick
up the witness on a technicality like that.

Assistant judge-advocate:
I am not trying to pick up the witness on technicalities.

A. I think I can explain that: My testimony as I intended to
say it, was a deflection of 100 yards total could be obtained, using
both right and left-that is, using the total space covered from right
and left.

Q. So that the distance on each side of the centralpoint would
have been about 50 yards that could be covered ?-A. Could be
brought up to that point. I mentioned the powder house at about
100 feet, because that is what it is about, approximately. I could
go still a little farther to the left; still I won t say.

Q. So, that variation is a distance of 300 yards? Then say 100
yards, or, approximately, 50 yards more or less on either side from
the point from which a bullet might be assumed to be fired I-A. In
this particular instance, yes.

Q. So, that on the principle of similar triangles there was a bullet
fired from a point 10 feet away, you couldn't tell within 8 feet of the
point where it was fired, .or J foot on either side?-A. You couldn't
use similar triangles on this, because we found the action of no two
bullets alike.

Q. Was this the only experiment you made with reference to
lining a bullet, as it were, on a similar point?-A. Oh, we made an
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attempt to sight through a hole in the timber, but finding that the
hole was closed, in any thickness you may say from 2 to 4 inches,
that the material instead of being carried in front of the bullet was
displaced and would close the hole after it, we located it, as'I stated,
by holding lead pencils on opposite sides, at the point of entrance
and point of exit.

Q. Did you ever notice any variation that was greater than this
one that you testified ab6ut with reference to the water tank and th.,
powder house ?-A. Well, that was the principal one. I remember
there were others there we could have tried, but the one in question
was the one that lent itself more readily to the test, because it was an
exterior mark, and we didn't have to remove any material; it was
in the position just as it was left after the bullet had struck it, and
it lent itself also readily, but because of the elevation we didn't have
to stoop very much to sight along the object, and we took it on that
account.

Q. But there was no other test that you could have made that
covered a greater variation than this one?-A. No other test that I
made that I would say. There were some of these tests through
the timber that would be a matter of opinion merely, which I believe
were greater, but which were not determined except at short range.

Q. Vas the bullet that described the curve in here (referring to
exhibit) fired before or after the one that went more nearly in a
straight direction?-A. They both made a curve. Well, there were
bullets fired before we got this specimen-there were a good many
shots after we got this specimen. We set this to one side after it
was developed.

Q. Is this the work of two bullets, or just one bullet that went
through sideways and then turned?-mA. This was one bullet that
practically struck with the point on and began tumbling.

Q. It practically tumbled in the wood, then ?-A. It practically
tumbled in its course.

Q. It must have been tumbling when it struck the wood, to judge
by the appearance. Is that where it entered (indicating) I-A.
That is the point of entry.

Q. And then it continued its tumbling motion as it went through
here (indicating) ?-A. Yes, sir; possibly that happened.

Q. And that timber that is introduced has the mark of two bul.
lets gone through here (indicating) ?-A. One mark of a single
bullet.

Q. And from the fact that the point of entrance here (indicating)
is at least twice as wide as the thickness of the steel jacket of the
bullet it is ap parent that the bullet could not have been traveling in
its normal direction with a regular rotary motion, but must have
been tumbling more or less when it struck; is that not correct?-A.
Well, that might be correct. I could state instances that that might
happen by the bullet going point head on and being deflected when
the point struck, and the base struck, enough to turn it like the hole
is there.

Q. At any rate, this is the point of entrance ?-A. That is the
point of entrance.

Q. And as you notice eyen that clean-cut point there is wider
than the thickness of the bullet, so what is your expert opinion about
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that, as to just, how it was done-do you have any idea ?-A. Yes
sir; I have. My opinion is that the bullet was going directly head
on, and that when the point struck hero (illustrating) that the bullet
naturally was inclined toward the line of least resistance, but the
point was traveling with such force that in nmking that phernomienal
effort--I mean the phenomenon, as I testified, in these experiments-
that the base of the bullet was flopped to one side, anl that it tore
itself in here and continued spreading until it passed out at this
farther end, That. is my opinion.

Q. This, then, is the evident roll of the bullet; tumbling while
passing through the inside, a thickness. of 12 inches of wood, more or
les'f-A. It is, and it is more a specimen in my estimation of the
bullet describing a curve while passing through material. We had
other specimens showing the same tumbling effect, and going straight,
both.

Q. So that, btdlets describing curves through various thicknesses
did not all tumble when passing through wood?-A. No, sir; there
were many of them that passed through direct, point on, and bur-
rowed in their course.

Q. How many shots did you fire altogether in these experiments,
approximately?-A. Well, I wouldn't like to say because I did nrt
bring the ammunition out-the ammunition was brought out by en-
liste mien; but I could give an approximate estimate, ut I might bewrong in it.

Q. Well, somewhere near, so that, we can gain an idea of how many
shots were fired during the course of these experiments?-.A. There
were tit least 300 or 400 shots fired.

Q. Well, in how many bullets did you notice this peculiar curve
that indicated deflection from the original line of flight-a decided
deflection ?-A. Well, the greater part of the entire test showed that
feature.

Q. And how maniy were there that showed a very marked deviation
in their course as fAxed by the holes in the timber?-A. Showed a
decided, marked-one time was the samo as that type that is in
illustration before the court; I put oil boxes, but that (indicating
exhibit) conies off of, we placed, I think, it was 18 or 19 of these
directly behind each other.

Q. lut in shooting through 3 or 4--or 0 or 8 thicknesses, rather-of
this material, was the deflection conspicuous in as many cases as it
was in the case of these bullets that had gone through 18 or 19
thicknesses ?-A. No, in no case; where it went through these IS or 19
thicknesses the deflection was perceptible immediately in most cases
after the first object-after the first box or part was struck-the
deflection became in evidence.

Q. How close to that lamp did you march your command on the
evening of March 13, 1 think it was?-A. How we marched?

Q. The first time when you went by ?-A. We marched within 6 or
8 feet.

Q. And the next time?-A. We marched approximately in the
same direction. I mean by saying that I would have assumed a cen-
ter, because the formation on one time was rather in route order, and
another time it was columns of five's. -

Q. The first time you went by you think you were about 44 or 45
feet from the porch, and this time were about 6 or 8 feet from the

1008 [M3AlH. 15, 1007.



hi~t c IO'.J AFFRIAY AT BhI0WNSVILLEt TEXAS. 1U

Iiip, and the next time you stated when those officers came down-
.tairs you were about 40 feet from there; that would make you still
htrdher from the lamp?-A. Still farther.

Q. And the last time when you came by you were within 10 or 11
feet of these officers, and would be possibly 40 feet from those street
hliips'-A. That is right.

Q. And lights on each side in these instances?-A. Yes, sir.
Q. Was there any instance in which you or your party walked by

in front of those olicers, but instead of passing between them and the
laip you walked by on the far side of the lampl-A. We walked by

on the far side of the lamp; yes, sir; going back into the roadway.
Q. How close did you come, then, to the lightl-A. One time we

caine within about 40 feet of it. The other tine I marched farther
iulentionally to go into the darkness as soon as possible. One of the
timid we were about 40 feet from the light on the opposite side.

Q. On February 18 you say the moon was about one-third full, you
thoiight?-A. That was just an approximate estimate of mine. It
went down about ten minutes after 1, I think, as near as our time
check on it.

Q. Were there any clouds at all that night?-A. There were no
clouds whatever.

Q. And the stars were out?-A. The stars were out. It was a
bright, starlight night.

Q. In this canyon, or arrova, was there any brush at all?-A. Not
down in the arroya on the btnk.

Q. There was no brush down there that prevented the officers
standing out from one or two points of your sketch (referring to
blackboard) from seeing the soldiers below ?-A. None whatever.
The arroya-the bed of it-is absolutely flat and bare; the sides per-
fectly bare.

Q. Was the moon high enough that night so that it shone clear into
the arroya, or was it low so.that the arroya was in deep shadow -
A. The men were all out in the moonlight in the first position I gave
tlose men.

Q. That is position No.--. A. Is position "A" and the second
position "B." Left--as the men themselves were passing, as I testi.
fled to, those men-there were about three men, approxiniatelv three,
might have only been two-but just barely the left flank of iie line
was shadow.

Q. About how wide is this arroya at this point?-A. It is a
variable width. At these points the arroya is about 25 feet wide-
that is. the base of it, the floor, the bed.

Q. And the sides nearly vertical or not?-A. The sidp.t are almost
vertical.

Q. So that practically you may state that the arroyo was from
about 21 or 22 or 23 feet. deep and about 25 feet wide. Is that about
correct ?-A. Repeat that, please?

Q. I say, so that the arroya is about 21 or 22 or 23 feet deep and
25 feet wide. I think you stated it was 21-jfr feet or 2 0 Tu feet.-
A. At the points I gave this morning the height above a horizontal
distance-and these were determined accurately by engineers' tape
or measurements produced to the horizontal and heighta determined
vertically-and the highest point used in the observation at any time,
I think, was 21 feet and 2 inches-I would have to look it up.

S. Doe. 402, 60- 1, Pt 2--05
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Q. It is already down in the record. Were any experiments con-
ducted itt night, or any other night. to see whether in case a gun
was fired so that at the tine of the firing the muzzle was right in
front of the face of some other person standing near by-was any
experiment made to determine whether a person could see this other
person's face by the flash of the gun?-A. No; the greatest single"
I considered safe for people to stand in front, because of the slight
wave motion, was about 50, and I selected that distance-about
500-I mean the way the line was standing, and the observers were
looking into the faces of the men at an angle of about 500.

Q. And these experiments of February 18 and March 11 were in
the rear of those parties down in this arroya when you tried to see
whether you could identify their faces?-A. I was standing directly
in the rear of them, almost against them.

Q. So they were firing directly away from you, too?-A. They
were firing directly away from me, but I was so near to the man oi
my left and the man on my right that the outlines of their forms
could be observed, but not the color.

Q. The lines of the men, as indicated at " A " and " B " there
(referring to blackboard) by these little cross marks, do these show
accuratelv, or as near as you can, the positions in which the line
stood wiih reference to the observers-that is, from the observers
looking at 2 they were not in prolongation of the line, or at any rate
the line was not facing them at all ?-A. Well, from No. 2, taking
the position occupied by squad " A," that relatively shows the posi-
tion. The points that I determined before the tests were measured
and found to be at that angle that I gave in my testimony; that is
not accurately so, but without a variation one way or the other of
as much as a degree.

Q. This sergeant with whom you changed caps, or to whom you
gave part of your clothes to wear on one of these occasions, you said
he was not a dark negro, I believe. Was he what is called a
mulatto or- A. Well, he was what our recruiting officer would call
a light brown.

Q. What would he ordinarily be called by civilians, a mulatto or
negrol-A. A civilian would hardly call him a mulatto; he would
probably call him a light color. However, a mulatto, as I under-
.stand.the term, would mean a still whiter man than he is.

Q. Did any of the party march by these officers with hats off, or
did they keep their hats on all the time?-A. All had their hats on.

Q. And during all this time and during all these experiments of
these three nights, or two nights- A. Two nights; it was parts of
different days.

Q. Were the men's hats kept on all the time ?-A. They were
kept on continuously.

Assistant judge-advocate:
We have no further questions.
The president:
Has counsel any further questions?
Counsel for the accused:
I do not think of any Just now, sir.
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QUESTIONS BY THE PRESIDENT

Q. What was approximately the total thickness of the material
passed through by the bullets in your experiients?-A. I think,
as previously stated, that the extreme thickness that we were able to
obtain not because of the regulation bullet not being able to pene-
trate farther, but because of the lack of width and the dimensions
of tie material, was about 12 inches. In this penetration the bullets
traveled farther, and traveled beyond, and in some cases tore up the
ground-we could see the dust-and in cases we heard the bullets
singing through the air, but in the dimensions of the oil boxes and
the materials we used we could not get an object wide enough and
high enough to go beyond that. thickness. The bullets were deflected,
so we could not go beyond that point, and we were limited on that
material and could noi build any wider or higher.

Q. What was the distance between the muzzle and the first box
struck?-A. The experiments were conducted at different distances-
one 200 yards, 100 yards. 50 yards, 15 ytirds, and 40 feet-that would
be about 13:1 yards.

Q. What was the difference in penetration in wood between the
Springfield and Winchester rifles, using the present regulation ammu-
nition '-A. Well, the effects all seemed about the same, unless the
matter of directness of the bullet seemed a little bit in favor of the
Springfield-I mean this present rifle-or Winchester. Our results
in firing the two rifles alongside of each other-we seemed to get
shot after shot on a more direct line with the Winchester than we did
with our own service Springfield. Whether that could be borne out
in a large number of shots I am not iwepared to say. This particu-
lar test only covered about 30 or 40 shots.

(Excused.)
(A *short recess was taken by the court.)

Second Lieut. JAMES BILYTH, of the Twenty-fifth Infantry, a wit-
ness for the defense, was duly sworn, and testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUGE-ADVOCATE.

Please state your name, rank, and present station.-A. James
Blyth, second lieutenant, lieutenant quartermaster and commissary,
Twenty-fifth Infantry, Fort McIntosh, Tex.

Q. Do you know the accused? If so, state who he is.-A. I do;
Maj. Charles W. Penrose, Twenty-fifth Infantry.

QUESTIONS BY COUNSEL FOR ACCUSED.

Q. I-low much service have you had, Mr. Blyth ?--A. About eight
years and six months.

Q. How long have you been in the Twenty-fifth Infantry--A.
Since October, 1903.

Q. October, 1903?'?-A. Yes, sir.
Q. Have you had occasion to take part in any experiments re.

cently ?-A. Yes, sir.
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a 4 I refer now specifically to experiments to determine the accuracy
of vision between the hours of retreat, or sunset, and reveille, or
sunup, in the morning?-A. Yes, sir.

Q. When and where were those experiments made, Mr. Blyth ?-A.
The first experiments were made on the nights of February 18 and
19, 1907, and on the night of March 11, 1907, at Fort McIntosh, Tex.

Q. In what capacity did you take part in these experiments, Mr.
Blyth ?-A. I was detailed to take part as a spectator to see what I
could tell about the flash of a rifle-about what we could see by the
flash.

Q. Then, instead of spectator, wouldn't the word "observer" ex-
plain it a little more accurately ?-A. "Observer" would be more
accurate; yes, sir.

Q. Where were those experiments made with respect to Fort Me
Intosh ?-A. On the reservation.

Q. It was on the reservation ?-A. Yes, sir.
Q. And in what kind of locality ?-A. It was where no light shone

other than the moon and stars.
Q. Do you knbw about what time of night the first experiments

were made(-A. Yes, sir; they were made about between 9 and 10
o'clock.

Q. Now, who else was present as observers during those experi.
ments?-A. The first experiment, on the night of February 18, were
Major O'Neil, Lieutenant Elser, Lieutenant Harbold, and Colonel
Stuck and myself. Later on, on the night of February 19, Lieu-
tenant Harbold and myself.

Q. You two alone were actual observers?-A. Yes, sir. And on
March 11 there was Captain Lewis, Lieutenant Harbold, and myself.

Q. And the object of your observation was what?-A. To deter-
mine what could be seen by the flash of a rifle-what effect would it
have upon the eyesight, looking into the flash from above and also
from behind or in front.

Q. Well, I wish you would go on and tell the court what you
saw and what you noted and observed at this first experiment in the
early evening of February 18.-A. We took our positions not know-
ing which way they were going to fire; we did not know when they
would fire, so when the first volley was fired it was a surprise; we
could just see the flash of the rifle and nothing else. Major O'Neil
shouted to Lieutenant Wiegenstein, who had charge of the party, and
asked him which way the men were facing. Lieutenant 1Aiegenstein
shouted back that he did not care to tell, as that was part of the test.
We then moved around to another position.

Q. Before y'ou left that position, how many shots were fired there;
do you knowV-A. I don't know, sir.

Q. Did you make any attempts to find out at all the number of
shots fired at that time or not?-A. At that experiment; yes, sir;
there were 530 shots I was told afterwards.

Q. You did not make any attempt personally to count the number
of shots ?-A. We guess at it, but we were away off.

Q. Then you moved around to another position.?-A. Yes, sir.
Q. Tell what happened there.-A. We were facing the men firing

then. After the first volley was fired we cautioned one another to
look where the faces of the men would be and see if we could notice
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or recognize any complexion by the light of the flash, and when the
report and flash can6e the eye was involuntarily closed and attracted
to where the flash was and before the eye had time to travel back
to the place the light had died out and you could see nothing.

Q. Did you determine at ither of those points the complexion
of any of the men who were taking part in the firing?-A. No, sir;
we couldn't even see the rifles that fired the shots.

Q. Couldn't see the rifles?-A. No, sir.
Q. In the other experiment?-A. No.
Q. In neither experiment?-A. In neither one.
Q. Now, as to clothing; could you determine the clothing the men

worel-A. No, sir.
Q. How about the hats-could you determine the kind of head

gear the men wore on these experiments at all ?-A. I could see noth-
ig of the men whatsoever; the flash of the rifle, that was all-just a
flash.

Q. Now, tell us what occurred at the later meeting that night.
First tell us what time that was.-A. The later meeting was about
half past 12 when we went out. The experiment was made between
half past 12 and 1.

Q. Had the moon disappeared at that titne?-A. The moon had
disappeared at that time. We waited for it to go down entirely.

Q. How was the moon at the first experiment ?-A. It was one
night from its first quarter.

Q. And how was the night--A. It was a clear night, cloudless,
and the stars shining brightly.

Q. Now, then, go on and tell us what the atmospheric conditions
were at the second test between half past 12 and 1 o'clock.--A. At
t i second test it was the same, the moon had gone down. It was
darker, if anything, but clear; the stars were still shining brightly
whten Nwe took the second position to observe. It was the same as in
the early experiments. When the flash of the first volley came all that
appeared to me was a long row of legs just up in line, and the im-
pression conveyed to me was that it was blue trousers. That sug-
gested itself to my mind knowing the soldiers were there. It was
(lark material and seemed to be long trousers. The only part of the
body visible was below the waist.

Q. Now, as a matter of fact, what clothing did those men have
ou?-A. Khaki breeches and leggings.

Q. So that the impression created in your mind at the time was a
false one?-A. Yes sir.

Q. Are you familiar with the locality itself where thege tests were
niade?-A. Yes, sir.

Q. Would you recognize it from the picture on the blackboard?-
A. Roughly; yes, sir.

Q. Is that a fair representation of it (referring.to diagram on
blackboard) ?-A. A very good one, sir.

Q. Were you at what is marked 1No. 1" here with a cross, approx-
iinately?-A. Yes, sir; approximately.

Q. Mr. Blyth, you did not measure any of these distances yourself
at all?-A. Ro, ir.

Q. You understood that Mr. Wiegenstein did that--A. Yes, sirl
lie took the measurements the next day.
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Q. Well, they are in evidence; you needn't go into that.. Is this
point No. 2 with a cross mark here (indicating) what you take to be
tile second position that you spoke of just now ?-A. Yes, sir.

Q. So that your observations at the second experiment that night
were taken from this point here (indicating) ?-A. From that point.

Q. That is where you and Mr. Blyth stood -A. Ilarbold.
Q. Mr. Hlarbold, I mean. Mr. Blyth, how long, in point of time,

is the flash of these rifles-I refer now to the Sprifigheld rifle that
you used in these lests-how long in point of tine would you say
that lasted?-A. It was almost instantaneous.

Q. Isn't it so short that the mind is unable to take in anything but
the flash, or is it not ?-A. It is too short for anything else. -

Q. You didn't know at the time of these firsi experiments in the
early evening who tile men were that were participating in it, further
than you knew they were in charge of Lieutenant Wiegenstein -A.
That is all I knew.

Q. Did you subsequently recognize these mnen?-A. Yes, sir.
Q. If so, tell the court ltider what conditions.-A. After the ex-

perinients, were made they were marched up frtom the arroya along
a road alout 8 feet wide-that would be most 6 or 8 feet. lVe sat
on the other side of the road; the men were marched by in single
file between us; the ntoon shone in my face, between the men and me,
and I failed to recognize any of them or their complexion; so after
they had all gone by I asked Major O'Neil who were all the officers
that paused me the same distance. Lieutenant Wiegenstein heard
that and came back and laughed and said: " You don't know, then,
that they are white men? " I said "No."

Q. In other words, then, you did not detect any white men as you
passed through the fi st time?-A. No, sir.

Q. Did you subsequently f-A. No, sir; not until after they were
pointed out to me.

Q. And vou were approximately what distance front the men when
they went by?-A. Within 4 feet, I think.

Q. Did vot attempt to identify the men at a later experiment in
the morninig?-A. No, sir.

Q. That was, then, conducted solely to determine the effect of the
flash l-A. Of the flash upon the eyes.

Q. Now, tell us about this next experiment that was made there
in the 'yost on March 11, I think you said.-A. March the 11th; yes,
sir. The men were again taken in charge by Lieutenant Wiegenstein
and taken down to the same arroya. We took our stands-that is,
Captain Lewis, Lieutenant Ilarbold, and myself-at a point marked
there "No. 2," second position. The firing was conducted from the
head of the arroya, at a long distance. The rifles themselves showed
nothing-that is, the flash of the rifles showed nothing at all-and
the men could see nothing; but there was one rifle there, which we
all said was using black powder, which lit lip the whole group very
perceptibly, so nnch so that you could distinguish between the light
trousers and dark body, but when their rifles were fi'ed you could
see nothing; and we asked them to fire that same gun, and the time
that it took for the flash to die out, was considerable as compared
with the other flash. Then the men were brought up underneath
us again-that is, underneath the second position; we were about
20 or 21 feet above the men, I should say. When they were firing
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we col -see nothing at iall. That rifle that used the black powder
was fired, and then we could distinguish Lieutenant Wiegenstein
in the rear of the line with a light-colored suit and cap on. We re-
miui ked that it was Lieutenant Wiegenstein, but we wouldn't have
known hint if it had not been for his cap.

Q. What was this rifle that used black powder?-A. It turned out
to be a shotgun aferwards.

Q. You didn't know it, though, liuntil afterwards?-A. No, sir.
Then the men were brought up from the arroya after the firing,
marched along the rear of the of ce.s' quarters-

Q. Before you go on to that, who was this man-did you find
out who this man was?-.A. After the experiments were all finished;
yes, sir. Sergeant Stone, Conl)fny L.

Q. Company I what?-A. Of tie Twenty-fifth Infantry.
Q. Well, go on and tell the court hov you carried the experinents

on out-tell the court what happened.-A. Well, Captain Lewis
Lieutenant Ilarbold, and myself went up to my room upstairs, looked
out the side windows, where no lights were- showing; the men
were marched past underneath the windows, and with us looking out
to see if we could identify any of them; we failed to do it. Then
they were marched around in front of the house, with a light burn-
ing directly in front of the house.

Q. Ilow far was that light from the house, Mr. Blyth? I under-
stind that was your house. Was it ?-A. Yes, sir.

Q. How far was that light from your house?-:-A. About 20 paces
from the porch.

Q. Did you pace that yotmiself ?-A. Yes sir; ordinary steps.
Q. Well, go on.-A. 1 hey were marched between that light and my

house; we were upstairs looking out of the front window. Then we
went downstairs and sat on the l)orch. The men were marched past
in single file on the sidewalk, which was about 5 paces or 5 steps from
the porch. We were sitting on the steps, so our heads were about
in line with theirs, with the light shining on them. We failed to
distinguish Lieutenant Wiegenstein, who was in line himself.

Q. In either of these experiments?-A. In either of these experi-
ments we didn't know who was there.

Q. Well, now, were they brought by closer than that later?-A.
No, sir.

Q. What was the closest they were brought to ou?--A. That was
the closest they were marched past us, but we stopped them on the
parade ground and went tip to them. Then they were not in line at
the time, so when I went. along, within just 2 feet, I looked into
each man's face. I saw one man who happened to turn his head-
lie mode a little turn of the head. which made him look a little
lighter than the remainder-and I found him to be Lieittenant Wie-
genstein.

Q. You recognized him then only by the light *turning on his
face?-A. Yes, sir.

Q. These men that marched around two or three times, did they
march outside of this street light ?-.A. Yes sir; they marched out-
side of the street light, over beyond tl. parade ground.

Q. Do you know ho', far bond i the light, or could you tell?-A.
I couldn't tell, because I couldn't see them. Lieutenant Harbold
saw then over on our right; said they had just passed, and just
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caught the shadow of their heads between the barracks windows and
us. At that time I should say they were about 60 feet away.

Q. Do you recollect that (package to witness) ?-A. Yes, sir.
Q. Tell us what it is and where it came from ?-A. This is a box

of ammunition that I bought from A. Deutsch Bros., Laredo, Tex.,
the ammunition that can be fired out of a Winchester rifle.

Q. Has that been opened -- A. Yes, sir.
Counsel for the accused:
We will introduce this later, when it Is properly Identified.

Q. I don't think you purchased this yourself, did you -A. Yes,
sir.

Q. You purchased this yourself ?-A. I purchased this myself;yes sir.. In the city of Laredo ?-A. Yes, sir.

Q. Mr. Blyth, how is your vision at night ?-A. I have good eye-
sight.

Q. You are not affected with what is generally called night blind-
ness, or anything of that sort -A. No, sir; I have no defect of the
vision at all.

Q. You can notice no difference, then, in your vision from the
normal ?-A. No, sir.

Q. Have you made any experiments with the penetration of bullets
fired from high-power rifles -A. Yes, sir.

Q. Did anybody assist you in conducting these experiments?-A.
Yes, sir; Lieutenants Wiegenstein and Harbold. a

Q. Tell the court generally what the nature of these experiments
was, Mr. Blyth.--A. Some experiments were made by firing into
brick walls at a distance of from 40 to 100yards; others were fired
into sand embankments, and others were fired into wooden partitions,
with plaster, while others were fired simply into wooden boards-
pine boards.

Q. You saved a number of these bullets, did you not, Mr.
Blyth -A. Yes, sir.

Q. You have not been the custodian of these bullets, however, as I
understand you -A. No, sir.

Q. Who has these bullets?-A. Lieutenant Harbold.
Counsel for the accused:
I will state to the (court In this connection that these bullets will be Introduced

with Lleutennnt Ifarbold when he Is put on the stand.
Q. What rifles did you use, Mr. Blyth -A. We used the Spring-

field rifle, Kraig-Jirgcnsen, and Winchester.
Q. You usedall three?-'A. Yes, sir.
Q. The Winchester that you used fired the-A. Government am-

munition.
Q. That is to say, the new Springfield or present service ammuni-

tion -A. Present service ammunition.
Q. Now, you actually fired a number of these shots into a house,

did you not?-A. Yes, sir.
Q. With the outside of wood and inside of plaster?-A. Plaster;yes. sir.a
d. Generall speaking, what was the effect , Mr. Blyth, of these

bullets when fey passed through the first partition, passing through

1016 |M."n. 15, 1907.



AFFRAY AT BROWNSVILLE, TEXAS.

the inside and in through the plaster?-A. In through the plaster
it deflected them from their course-went through the setiond par-
tition.

Q. I don't want to bring out so much the deflection as the effect
upon the bullet itself.-A. Well, we picked them up all broken up in
some pieces.

Q. You n er.n to say in every case where they passed through plas.
ter the bul.tvt was disfigured?-A. Yes, sir.

Q. By passing through the plaster?-A. Well, we picked them up
after they passed through partition and plaster.

Q. And in all these cases the bullets were disfigured?-A. Every
oi;e.

Q. Well, wasn't that true of practically all substances, except wood
itself ?-A. Except the wo6d itself.

Q. Now, did you, as a matter of fact, succeed in getting any bullets
by having them lodge in wood I-A. No, sir.
* Q. You did not?-A No sir.

Q. What did you use to determine the penetration through wood-
the maximum penetration ?-A. We had four partitions built, re-
sembling the walls of a house. The partitions were seven-eighths
of an inch thick; then about 8 inches; we had another pait put up of
the same thickness. We had those erected 12 feet i art.

Q. So as to simulate a room ?-A. So as to simulate a room; yes,
sir. Passing through a house, we found we couldn't stop the bullets
that way, so we got a lot of oil cans.

Q. Do you mean oil cans or boxes -A. Oil boxes, I inch between.
Q. Now, how many different pieces of wood did you actually get

penetration through? How many pieces I mean, do yoii recalli-A.
No, sir; but I remember counting 24 oil boxes, besides these pqrti-
tions and a big piece of red pine that was put up in the rear uf it.
And in all cases where the bullet went direct and went through them
ail we failed to get the bullet. It went straight through and kept on
going.

Q. So that where the bullets went directly through the bullet
kept on, didn't stop in its course, but retaining its rotary motion,
you had to gauge that by some other substance than wood? - A. Yes,
sir; by sand or some other substance thun wood.

The l)residelt:
I would like to have the reporter rend the previous question and answer of

the witness.
(The reporter read the question and answer, as follows: "Q. Now,

how many different pieces of wood did you actually get penetration
through? How many pieces, I mean, do you recall--A. No, sir;
but I remember counting 24 oil boxes, besides those partitions and a
big piece of red pine that was put up in the rear of it. And in all
cases where the bullet went direct andwent through them all I failed
to get the bullet. It went straight through and kept on going."

Q. Mr. Blyth, what was the rule with regard to the direction of
these bullets as they passed through the various substances you have
spoken of-that is, confining yourself first to the wood where you
used the oil boxes, etc.-what was the rule as to the direction as they
passed through each of these?--A. That every bullet was deflected
from its course after passing through this partition.
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Q. Was it. deflected as a rule by the first part it struck?-A. Yes,
sir.

Q. And by each sib.cquenit part that it struck--A. And by each
subsquent part that it struck; yes, sir.

Q. Did you make notes at thie time of this, Mr. Blyth?-A. Yes,

Q. Can von illustrate to the court some of the results of your ex-
perimients in thai line?-A. (Illustrating with blackboard.)

Q. You made notes of this at the time, did you not, Mr. Blyth?-
A. Yes sit. Firing two shots, the first shot would strike the" board
there indicatingg) ; that. was on the first )artition, and then it came
through there over on the second partition-that was the aplproxl-
mate position of the first shot. lhe second shot that was fired I
would say struck here (illiistrating). In measuring it we found that
this distance on the horizontal was 41 inches. while here (indicating)
it was 4a, this distance being approximately 6 iiches; but fht secTnd
partition, (lie secoiid Iullet over here I nttcasitred the same wav. I
found this had decreased to 21 inches, and this (indicating) hAd in-
creased to 1. inches. This distance was aIlproximtelv 9 inches.
When it struck the third paritition we nasuured it again: and found
that this was 2 inches; that was reduced to 6 inches, and this (indi-
cating) was about (;Q, of Coirse.

Q. That was the result of two?-A. Ju,14 two; yes. sir.
Q. Two bullets?-A. Yes, sir; the tirs two that were fired.
Counsel for the aeClused:
It you have no objeclion, we will trauss-rlbe this (reerring to sketch on

blnckboard).
Assistant julge-advocate:
We have no objection.
Q. Now, (lid you make notes of the others of the same nature?--

A. Yes, sir.
Q. (live us one or two illustrations of the different courses--but

before you get to that, Mr. Blyth. how far apart were those various
partitions you mentioned there-this particular one-do you recall
thnt.?-A. fwelve feet-that is, when I refer to partitions f mean the
two thicknesses seven-eighths of an inch each, 8 inches apart-they
resembled walls. Then, in some. others the bullet would strike-it wa's
fired doi',n from an elevated position and wold come down and strike.
then would go up and come down again, take a wave motion.

Q. Did you have enough of those with the wave motion to fix it
in your mind as being a thing that you could expect, that a certain
proportion of the shots would do?- A. Yes; the majority of them
did that.

Q. The majority of them took this wave motion ?-A. Yes, sir.
Q. Was there any regularity as to the direction of the deflection as it

passed through each thicknes?-A. No. sir; most of them went to
the left. There was no regularity about them at all.

Q. So aside front the tenileney to go to the left they might go up
or down. to (he right or left ?-A. Thev did.

Q. Give us sonic more illustlration.- -those that you have got notes
of and are smre about. giving tile variations.-A. One case we had
one box on top of another, the bullet was fired and struck the edge
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of the upper box; the lower edge, when the first bullet struck it., went
down, breaking, as it were, the skin-the upper skin of that lower
box-traveled under it about 2 inches, then took an upward course
about 6 inches, penetrated through the upper box without going
all the way through, leaving the upper surface intact, without break-
iug it. ran under the skin of the box, then came down again 6 inches
inore, and came about 9 inches higher than the point of entrance. A
few minutes later another bullet fired from the same point of en-
trance, the bullet struck the lower edge of the same box about 12
inches away from where the other one was shot; this time, instead
of going down, it started down, took an upward course, and did the
F4111 thing.

Q. When you said 12 inches with the other box, you neant in-
A. In a liorizontal direction; instead of that bullt going tup high,
it goes down t the ground.

Q. You can sit down again, tiieis,, you have some notation%;. (Wit-
ne.s resumes seat.) W'hat was the" result of your exl)'rimIIts, if
you made any, as to the deflection of bullet. p.i:sing throu:(l I to 6
inches of pinet?-A. Tliey were all deflected from their trite cou se.

Q. They were all deflected ?--A. Yes, siro.
Q. In practically every instance ?-A. Every case that we tried.
Q. Did you make any experiments to deterinine whether you could

locate the position of the firing point ?--A. Yes, sit.
Q. What was the result of your exl)erinients in that regard ?-A.

It was inposible to do it.
Q. And whv?-A. For the reason that you eould not get your

eve close enough to the mark to sight along it; if you did the mark
'oull curve and your eye would strike t at curve in a place as a

ziatter of convenience.
Q. hat (10 you I11011n as matter of convenience, Mr. Blyth I-A.

Well, if you saw the fire-the way we took it we had a man fire-and
if we wanted to locate him by looking along this curve we could do
it; we could also with as great ease locate some other point.

Q. Y ou could put him at some other point, could you ?-A. Yes,
sir. I remember that we marked every shot that went through the
partitions, so there could be no mistake about ainy other shot fired
afterwards. One shot went through the partition and grazed the
outside of the next one. I went behind t , partition, put my eye
along this raised portion to see if I could line in the fire, and my
sight came away in to the right. I then looked through the hole that
had been made passing through the other one and found another
hole virtually in line with it, and also in line with the firer; and I
went tip and ins cted it and fotnd it was ahieady marked.

Q. '1hat had been made by another distinct bullet, had it?-A.
That had been made by another distinct bullet, and in sighting
through the hole to brinj this grazed portion in line with the firer I
couldn't do it.

Q. Did you make any experiments as flier yourself ?-A. Yes, sir;
about 40 or 50 feet off I fired a shot through a 4 by 8 board, and he
was measuring the angle-

Q. Who was " he "?-A. Lieutenant Wiegenstein. lie was ineas-
uring the angle that the bullet had mode in traveling, that had been
deflected; after he had done that and marked the plai'e where I had
been firing from, I stepped off to one side and asked him to look
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along the groove and line me in with it, and he said it was impossible
to do it.

Q. Well, was it impossible to do it when you were at the point
where you actually fired it from ?-A. No, sir; he could get it there
or any other place he wanted.

Q. Then, by his saying it was impossible for him to do it, it was
impossible to fix any definite point where it was fired from. Is that
what you mean ?-A. Yes, sir; that is what I mean to say.

Q. How many lands are there in a Government rifle of the present
model Springfield?-A. Four.

Q. And there are also four in the Krag-Jorgensen, aren't there?-
A. I believe so.

Q. And are there more than that in the Winchester that shoots the
new model Springfield ammunition ?-A. Yes, sir.

Q. How many are there in that?-A. Six.
Q. Now, Mr. Blyth, did you have any bullets at all that you re-

call in which it was not practicable to determine the number of or
the marks of the lands on the bullet ?-A. Yes, sir.

Q. Go ahead and explain.-A..Some materials that we fired into
made it impossible to distinguish any lands, such as sand, brick;
firing through the wood, as I said before, we didn't get any bullets
at all; we had to stop them all with sand.

Q. Well isn't it a fact that in firing through plaster walls many
of the bullets you couldn't determine whether they had four or
six lands?-A. Yes, sir.

Q. Then from your experience are you prepared to say that the
number of marks of the lands on the bullets is auv sure indication
of the number of lands in the rifle from which it is fired?

Assistant judge-advocate:
We object to that as leading.
(The reporter read the question.)
Counsel for the accused:
Strike out the question.
Q. From your experience, can or can you not determine from the

apparent marks of the lands on the bullet that it has been fired from
any particular rifle-A. In some cases the bullet only showed four
lands, While we know that the Winchester has six, but in nearly aU
cases the bullet was so smashed and broken up you could tell nothiing
about it.

Q. What bullet do you mean in this last answer?-A. Why, the
Springfield ammunition.

Q. Fired from what gun ?-A. From any rifle--the ones from the
Springfield or from the Winchester.

Q. Now, is or is not the mark of four or more lands on a bullet
that has been fired through some of these substaiices a sure indica-
tion of the gun from which it has been fired ?-A. It is not.

Q. What, generally speaking, is the effect of a bullet striking
brick-one of these bullets, high-power bullets?-A. It will pene-
trate the thickness of one bricK and stop. The lead part of it in
nearly all cases is melted, there is nothing left of it, while the steel
jacket is torn and twisted up so it is hard to tell what it is.

Q. Have you been to Browiisville recently?-A. Yes, sir.
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Q. Did you examine any of the lead shot marks down there?-A.
Yes, sir.

Q. What houses did you examine them in ?-A. The Leahy House,
Cowen house, Garza. Some I saw in the Miller Hotel, but they were
too high up; I did not examine them.

Q. Did you find any shots in the Leahy Hotel ?-A. Yesw, sir.
Q. Did you take them out I
The judge-advocate:
I object to any further testlm,)ny about shots In the Leahy Hotel, the Cowen

house, or any other house in Brownsville until It has been shown what those
shots were. Until that Is done these questions are Irrelevant alld immaterial.

Counsel for the accused:
May it please the court, tlfnt is a good joke, one of the best I ever heard.

Does the gentleman intend to claim that no shot marks had been made In the
Miller Hotel?

The judge-advocate:
The gentleman % III reply to that tbat an objection was Interposed by counsel

In the early stage of this trial to exactly a similar question.

Counsel for the accused:
And It was overruled by the court.

The judge-advocate:
It was not overruled by the court. Lieutenant Fitch was on the stand; T

asked him about certain shot holes in the Leahy Hotel; counsel objected too
the objection was sustained, and Mr. Fitch left the stand. The record will
bear me out.

Counsel for the accused:
We will let the court pass on It.

The accused, his counsel, the reporter, the witness, and the judge-
advocates (hen withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objection Is
sustained.

Q. Mr. Blyth, have you examined the street lights down in
Brownsville?-A. Yes, sir.

Q. Tell the court what they were.-A. They were oil lamps of much
the same type that are used by the Quartermaster's Department.

Q. About how would the burner compare with our lanterns--A.
With our street lamp, you mean?

Assistant judge-advocate:
We object to that as being leading, sir. I think the witness could describe

It and compare It with any lamp or lantern, and, as the judge-advocate says,
It Is leading him by the hand.

Counsel for the accued:
We are perfectly willing to remove our hand, but we think we have a right

to give a standard of comparison, may It please the court. We are all familiar
with what the Government lantern Is. I do not see anything leading about
It. It is assuming that as a standard of comparison.

(The reporter read the question.)
The ansqistant judge-advocate:
I withdraw the objection.
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Q. About how does this light compare with our ordinary lan.
tern as used by the Governnient?-A. You mean the lantern that is
carried around?

Q. Yes.-A. It gives; a brighter light.
Q. It gives a brighter light than the ordinary lantern?-A. Yes,

sir; that is, it may not be brighter, but it throws the glow farther-
illuminates a greater distance.

Q. What kind of globe do these lamps have?-A. It had a square
base and flared out toward the top.

Counsel for the accused:
You can take the witness.

CROSS-EXA MI NATION.

QUESTIONS BY TilE ASSISTANT JUDOE-ADVOCATF.

Q. Do the street lamps of Brownsville bear more resemblance to
the ordinary quartermasters lamp that is used in army posts not
provided with electric lights?-A. It compares very favorably withthem; yes, sir.

Q. They are the same general type?-A. In appearance.
Q. Did. you use the Springfield rifle in target practice last sum.

mer ?-A. Yes, sir.
Q. Did anything ever come to your notice or come under your

observation that would tend to make you believe that the rifling now
of the new Springfield rifle wears away more or less rapidly when the
rifle has had a good many shots fired from it-steel-jacketed bullet-
A. The only thing that we noticed with regard to our rifles last year
was that some shots seemed to explode the minute they left the muz-
zle. That is the only defect we saw.

Q. Isn't it a fact that the Springfield rifle may after, "say, 300 or
400 shots have been fired from it, have the rifling so much worn that
the ball does not take the marks of the lands so very well?-A. It
may, possibly, but I don't think that it does.

0. "You spoke about the lands not being visible in some cases.
Weren't the lands or marks of the lands on the bullets visible except
in those cases where the bullets were smashed or broken up?-A.
Yes, sir.

Q. Wherever a bullet was picked up after having been fired
through different substances in practically its original shape, the
marks of the lands were visible then, were theyl--A. Yes. How
many I couldn't tell.

Q. So that the lands were never obliterated when a bullet was
fired through wood alone?-1-A. We never picked up any bullet that
was fired through wood alone.

Q. You never picked up any?-A. No; not when it went straight
through all the partitions; it went straight on, we had to stop them.

Q. Didn't any of them tumble enough so that they stopped before
they passed through all the partitions?-A. No, sir; the only way
we stopped them was by sand.

Q. With the Krag-Jdrgensen rifles you had out there did you use
any other ammunition than the Krag ammunition ?-A. No, sir.
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Q. Did you attempt to use Springfield ammunition in it?-A.
Yes, sir.

Q. Would it work?-A. No, sir.
Q. Did you have a Mauser out there--A. No, sir.
Q. Now, you have made a statement with reference to the difficulty

of locating' the exact point from which a shot was fired by trying to
line in the bullet holes through d~terent pieces of wood. Now, Isn't
it a fact that at a distance of 100 yards you can locate within, say,
25 or 30 yards, time location of most of the' shots fired I

Counsel for the accused:
Let me lihar that questim

(Tile reporter read the question.,
Q. 1 do not mean tie distance from the bullet holes to tie place.

where the rifle was fired, but the aligument or direction front which
tile bullet mtst have come.-A. If the wood is of any thickness and
you are standing behind it, you can not see through the hole at all.
If it is a grazing shot you can not get your eye close enough to it to
get a good sight. W e tried that-Lieutenant Wiegenstein, Lieuten-
ant Itarbold, and myself-with the firer 200 yards front us, and we
found we could just as easily line in our powder house, which was
off 100 feet probably to the right of the firer, and also some of the
quarterniaster's storehouses, which were probably tie same distance
to the left. Of colirse the chapel came into liine, but that was at
least 100 yards front the firer.

Q. So tfhat in this cas.e the greatest variation from the point where
the bullet wa; fired-that was apparently about 100 .yards, then -A.
In tltat particular case.

Q. lit the other direction?-A. Well. I made another experiment
later on with a grazing shot which carried farther than tlat. That is
ommNy one pIreSticular cage that I spoke of.

(. BUt, ats a general thing. if the bilIlet is fired from a distance of
100 yards or less, can you not tell with reasonable accuracy the
npJproximmate line from vhicl the bullet must have come ?-A. No,
sir.

Q. I (1o not inean to t( iU where the firer stood?-A. I understand.
There are no two bullets like.

Q. Whlmen o purc led that box of th111lition-bv the way,
will you please state just were you purclased it ?-A. A. Deutsch
& Bros.

Q. it Latredo?-A. TLaredo, Tex.
Q. I)id ie have am large stock of it on hand, that you saw?-A. No,

sir.
Q. How hutch did lhe have there?-A. lie didn't have any, for the

reason that the only man11l1 that ulst,(] that anmnnunition had bought it
all tip. lie told ne lie ouild get it very easily for mne and sent off
and got it. by express.

Q. So he'did not keep it there for the general public; only for
one mait there t{o used it regularly -- A. One man that had the
rifle that used it.

Q. How long ago was it you pIrchased this box of ammunition?-
A. It is marked (referring" to notebook)-
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Assistant judge-advocate:
You hare no objection to his refresbhing his memory?

Counsel for the accused:
No, sir; certainly not.

A. February 28.
Q. Of this year?-A. 1907.
Q. Did this man have these guns for sale?-A. Yes, sir; he was

the agent.
Q. Ie was the agent?-A. Yes, sir.
Q. When did he receive them? Do you know ?-A. That gun there

was sold, he said, about six months previous to the 22d of February.
Q. About six months previous to the time that you bought the car-

.tridges?-A. And I asked him how long it had been on the market,
and he said that the Winchester people always put them out about
the first of the year on which they were stamped; and I asked him
if lie meant by that that that rifle was put on the market in 1903, and
he said yes; :aid it was customary to do that, and that was when it
was put on the market.

Q. With reference to the penetration of Springfield bullets through
plaster walls, will you pkinse state whether or not the penetration was
less in that case than when fired through these seven-eighths inch
planks?-A. Yes, sir; we flied through a house the entire thickness of
which would be about 3 inches, and picked the bullets up at the third
partition, and passing through 3 inches, had a plaster-

Q. So that the plaster apparently had a very deterring effect upon
the flight of the bulhet?-A. It seems -so.

Q. When fired through wood. I think youi sitted that some of theili
went through 24 thicknesses of this pine tiidber?-A. Pine timber;
yes, Sir.

Q. But when fired through iattser walls, that you picked up some
of the bullets after they had been through but three?-A. Two thick-
nesses.

Q. Two thicknesses?-A. The third thickness stopped them.
Q. Was that generally the case with the firing at plaster walls?--

A. Yes, sir.
Q. In no case (lid the bullets go on through?-A. Only 2 cases out

of about 40.
Q. And in other cases, I think you said the bullets were very much

broken up?-A. Yes sir; and those 2 cases never struck the wall;
they went in an angle and penetrated through the door in the par-
tition, so there was only one partition placed there.

Q. I see. Describe these bullets you found after they had been
throtigh two partition.-A. They were all broken up.

Q. In sunall pieces?-A. The lead was, and the jackets were all
torn and twisted.

Q. When you fired through, when the bullet passed from the first
wall of the house after leaving the gun, isn't it a fact that the
plaster usually showed a considerably larger hole than where the
bullet went in'?-A. Yes, sir.

Q. It knocked off the plaster, did it not?-A. Knocked off pieces
of it.
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Q. About how big a piece would be the average size; the size of a
quarter, a dollar, or what?=-A. Oh, no; probably 2 to 3 inchev in
dianteter.

(, And that was regularly the case, was itt-A. We found it so;
yes, sir.

Q. Even the bullets that. tumbled in their flight through this piece
of wood that you arranged, did they keep on going all the way
through?-A. Some were deflected after leaving the third partition
and left the course-you could see where they struck the sand 'way
over across the arroyo.

Q. With reference to the first drawings you made, exhibiting the
deflections there in passing through the three partitions of two bul-
lets fired about the same time, was particular care taken to shoot
tie second bullet from just about the same place as the first onet-A.
Yes, sir; it was shot from the same spot exactly, standing position.

Q. And the greatest deflection in that case of actual distance be-
tween the two holes in any one partition was 9 inches, and the least
distance was 6 inches; that is correct. isn't itt-A. Approximately.

Q. So that the greatest deflection as shown by these diagrams and
by your experiments ini that case was 3 inches?-A. For the first
two shots fired. We fired probably 50 shots after that, and no two
were alike.

Q. There were always some deflections noted ?-A. Well, greater
than that. Sotne would go through two partitions and be deflected
so as to go off altogether.

Q. How high were those partitions?-A. Four feet.
Q. Those that missed the third partition altogether were those

bullets that entered the first. partition there near the edge of the par-
tition or were fired so they ranged upward, did they not?

Counsel for the aceu.sed:
We object to that question as not being properly formed. The testimony

does not bear out such a statement.
Q. With reference to the bullet being deflected enough to miss the

third partition altogether, will you please explain any cases that hap-
jened ?-A. W ell, we fired about -0 shots there; to say which case it
happened would be hard to tell.

. Did you mark each shot in this case, toot-A. Yes, sir; with
t pencil.

Q. On each of the three partitions ?-A. On each of the three par-
titions-both the entrance and exits.Q. What I want to bring out is that the shots that missed the
third partition must have either been fired at such an angle that
when they had gone in a (lrect line then struck near the edge of the
third partition-

Counsel for the accused:
We object to that as not being the proper form. Let him ask from what

direction they wete fired If he wishes to; but It suggests the answer, Is abso-
lutely improper, and to state what he wauts the witness to say is also im-
proper. We have not any objection to asking a perfectly legitimate question.

Q. Will you please explain how it was, to the best of your opinion,
as formed at the time, that these or some of these bullets missed that

S. Doe. 402, 60-1, pt 2---0
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third partition?-A. It is unexplainable to me. There was no tell-
ing which direction the bullet was going to take after it struck the
first obstacle.

Q. And what was the greatest deflection that you noticed and ac-
tually measured ?-A. I only actually measured there a deflection of
8 feet and 33 feet, some 10 inches-approximately that.

Q. And in all cases there was a noticeable delfection?-A. And in
one case-it seens almost impossible-the bullet was deflected after
Passing through sone boxes, came out, struck the ground to the left
beh ind a tree, and tlen came riglit back and landed within 10 feet of
where we were standing watching the firing; it almost acted like a
boomerang-cane back. That was one particular case only.

Q. As a general thing the deflection would be- A. To the left.
Q. Five or six inches, or how much, in going through these par-

(itions?-A. Well, no two were hardly alike.
Q. Well, but the average deflection, what, in your opinion, would

that be?-A. I couldn't NSV1.
Q. Could you say wltlihe it would average a foot, or 3 inches, or

0 inches, or what?
Count!el for the ncci:sed:
I object to that any more. The wte.,S h,:1s nI.we1el IOsllveiy lie could

not tay what It avrcnged.

Q. I want you merely to give us an approximation, if you can.
Can't you even approximai it.?-A. I ant not willing to. I have
state( that after the bullet struck the first obstacle there is no telling
what course it would take, Wut tile%- were all deflected, and the degree
was different in each case. I couhn't state.

Q. Now, with reference to the experiments of February (lie 18th
and Nth:* You said y'ou could not recognize the individuals in that
party uniil they had rotten very close to you, within a very few
fe et-A. No, sir; I said I did not recognize their at il.

Q. Yo., did not recognize them at all, even when within a few
feet of you?-A. I went up to them after they were halted. We got
right by them and looked into each of the faces and failed to recog-
nize any of them until told who they were, and then I went back-

Q. But you could recognize (fiat they were dressed in uniform.
could you "not ?-A. Standing in front of them, no, sir. One man I
thought had on a blue shirt, and afterwards I found it to be a black
silk shi't.

Q. How close wcre .oiu to him then?-A. Why, I could touch him.
Q. But you could tell lie had a blte shirt on ?-A. Oh, yes.
Q. It wats merely a mistake in the texture of the clothing and not

in the color?--A. In the clothing; yes, sir.
Q. Did this white mai, (lint went by have his hat off or have it

pulled down ?-A. I don't know.
Q. On March th 1lth-I think it was the time that you saw the

legs of the men b3' the flashes of th, guns?-A. No, sir.
Q. Wlen was that?-A. It was February, the morning of Feb.

rary the 19th, about between half past 12 and 1 in the morning,
after the men had gone down.

Counsel for the accused:
May It please the court. I would like to have that question read and the limit

set as to what guns ie refers to.
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(The reporter read the question.) .
. By the guns referred to in that question I wish it understood

clearly that I referred to the Springfield rifles that the men fired as
they stood in the arro a. Is that correct--A. Yes, sir.

Q. So that tile flasi of thoce gins was sufficient to ienablu you to
see some of the objects within about 4 feet of them or 3 feet of
them ?-A. Of the guns?

Counsel for the accused:
I beg your pardon, the witness did not state he was within 3 feet of them.
(The reporter read the question.)
Counsel for the accused:
I submit, may it please ihe court, that the question Is misleading. I got the

Impression that he intended to Imply that the witne.s was within 3 or 4 feet.
The witness was not; he was up at the place of observation.

Assistant judge-advocate: .
I will ask that question again in a different form, so there will not be any

mistake.

Q. So that at this time you could distinguish objects with greater
or less clearness that were within 3 feet or thereabouts of the muzzles
of the guns that were fired ?-A. No, sir; the rifle itself was closer
than the flash, and I failed to see it.

Q. But you say that you saw their legs?-A. The lower part of
the body-just a row; it may have been tree trunks, anything, but
what suggested itself to my mind was the blue trousers-row of blue
trollsers.

Q. Were the street lamps in Brownsville a good deal like that
lam p that the experiments of March the 11th were conducted by?-
A. They are not as strong; different shape.

Q. But by this lamp, on the night of March the 11th, you saw the
squad of soldiers as they passed b, beyond the lightf-A. No, sir.

Q. Well, howv far away?-A. 'hey were between the light, not
beyond the light.

Q. I thought you said that some one called your attention to the
tact that they were going away and were then about 00 feet away.-
A. That was after they had gone over to the parade ground; we
failed to see thein, and Lieutenant Hlarbold told us they had gone
away across the parade ground.

Q. You did not see them that time?-A. No, sir.
Q. Wasn't it very dark down there in this arroyal-A. No, sir.
Q. On these various occasions?-A. No, sir; the moon was shining.
Q. But was it not darker down there than it was on the ground, on

the natural surface?-A. No, sir.
Q. The men were all out in the- A. White background, almost

white-the white sand was down there, and the reflection of the
moon there.

Q. And there was nothing at all, from your pint of view, that
obstructed your vision ?-A. No, sir.

Counsel for the accused:
I want to ask Just one question.
Q. I do not recall but I want to know whether or not the points of

these steel-jacketed bullets that you found, that had passed through
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wood, had all been mutilated or knocked out of shape in some way or
other f-A. I said all those that passed through wood alone we failedto "ALt. Then you refer in your answer to that-A. All that we got

and stoppelby other methods.
Q. Di your experiments show any hole of exit through the frame

house of less daiiteter than the hole of entranc?--A. No, sir.
(Excused.)
The court then, at 5.05 o'clock p. m., March 15, 1907, adjourned to

meet at 10 a. m., March 16, 1907.
CHas. E. HAY, Jr.,Captain, Acting Judge-Advocate, Judge-Advocate.

(MAIL 15,1907.
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FIEADQUARTERs DEPARTMENT OF TXAS,
San Antonio, Tex., March 16, 1907.

The court met. pursuant to adjouirnment, at 10 o'clock a. i.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of March 15 was dispensed with.

Lieut. R. P. HARIIOLD, Twenty-fifth Infantry, a witness for the
defense, was duly sworn and testified as follows:

D1RE,T EXAMINATION.

QUESTIONS BY TIlE JUDGE-AItIDOCATE.

Q. Please state your name, rank, and present station.-A. Robert
P. I fitrbold, second lieutenant, Twenty-fifth Infantry., Fort M,"Intosh,
Tex.

Q. Do you kncw the accused? If so, state who lie is.-A. I do.
Maj. Charles V. Penrose, Twe.ity-fifth Infantry.

QUESTIONS BY Tile ACCUS0I).

Q. How long have you been in the service, Mr. ilarboldf?-A. I
entered lhe United States Military Academy on June 19, 1.00; gradu.
ated June 15, 1004; .ssigneI to the Twenty-fifth Infantry; joined the
'iwentv-fifth Infantry on September 15, 1904, and have been with
my r'egiment since that date.

Q. Have you recently taken part in certain experiments to deter-
mine "lie accuracy of vision between the hours of retreat, or sundown,
and reveille, or sunup?-A. I have.

Q. When and where were these experiments made?-A. On the
night of February 18 and 19 at Fort McIntosh, Tex., and on the
night of March 11 at Fort Meintosh, Tex.

Q. Taking up the first, the night of February 18 and 19 who was
present at the first experiment you made that night?-A. kL observ.
ers-Mrnj. J. P. O'Neil, Thirtieth Infantry-

Q. He was then captain of the Twenty-fifthm?-A. He was then
captain of the Twenty-fifth; yes, sir. A civilian by the name of
Stucky, Colonel Stucky he was called; Lieutenant Blyth, Twenty-
fifth Infantry, and myself.

Q. Well, tell the court what part you took in that.-A. I was sta-
tioned with the gentlemen just named as an observer and watched for
the flash of the rifles and paid especial attention as to the power of
the flash and what could be seen by the flash.

Q. In what kind of a locality were these experiments conducted?
What was the nature of the place?-A. The men who did the firing
were placed in an arroyo, which was approximately from 20 to 25
feet deep-

Q. You need not attempt to give those distances; they are of rec-
ord, having been measured an i testified to. Could you recognize
that arroyo if you saw a plat of it?-A. Yes, sir; I could.
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Q. I will a-k yn to look at this board and tell us if you identify
the positions of the observers and the men there.-A. Ys, sir (look-
ing at plait on blackboard, drawn by Lieutenant Wiegenstein).

Q. What position was this?-A. The position marked "1" was
the first position we took, and then we went around the curve there
of the arroyo and went over to "2" for our second observation.

Q. And the nien were placed where?-A. In the first position the
men were in fiont of us and in the second position they were below
and slightly in rear.

Q. Do you know how many shots were fired at that first position -
A. I do not; I estimated the number of shots; I do not know how
many were fired.

Q. And v"hat was your estimnate?-A. I esti ,ated 25 or 30 shots.
Q. W hat did you determine frora that. position as to the men who

were taking part in it ?-A. Nothing whatever could be seen of the
men, except the black line extending in front of us. This was dis-
cernible at all times when the flash occurred after the discharge of
the pieces, but I lost this line entirely and took in the flash.

Q. About how much ffinsh was there?--A. I couldn't state in candle-
)ower what the flaih was, Wt it was not as great as an ordinary oil
Q. Could you or did vol by neans of this detect-I think you said

you did not,'but I will ask it-by means of tie flash detect anything
of the firers at all ?-A. Nothing whatever could be detected; it was
onl gueswork as to which direction (it, men were firing.

Q. What was the condition of the atmosphere at that tiine?-A. It
was a bright star-light night; the moon was about two hours from
down, and the light was so that I took a typewritten letter front my
pocket and by study could make out the words.

Q. ]Row is your 'vision at night, Mr. llarbold?--A. My vision is
normal at night, as well as in day.

Q. Wiat did you observe at the second position marked " 2? "-A.
At the second position the men filed over. and the line could be seen
coming, but features could not ie recognized or clothing could not
be recognized. They got directly below us, and when tle flash oc-
curred I could not see any more than I could in the first position.

Q. You couldn't detect--could you detect the rifles when the flashes
were made?-A. Could not, not from the flash. From the position the
men could be made out-that is, individual figures cou 1d be made
out from the position-but nothing could be detected on them-that
is, articles of clothing or picking out special things that might be on
them-but rifles were indicated by lines which were dark, anid I knew
they were rifles at the time.
Q. How were these experiments terminated f-A. The experiment

was terminated by the men filing out of the arroyo and coming up
to a path in the road where we had taken station. I was on one side
of the road, with the moon falling directly over m y shoulder into the
men as they came up the road. At this time I was within 4 feet of
the men, and as they filed by I studied them as carefully as I could
while they went by at. an ordinary gait, and I noticed in the front
and head of the column two men that I took for mulattoes, or light
brown, as given on the descriptive card, and I thought they were men
I know personally from my own company. The men then marched
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on by and were halted and faced out, and we walked along the line
and peered into the men's faces--looked at then carefully. The one
man I thought was a mulatto at the rear of the company was a white
man-blacksmith employed in the post. I went along the line to
the upper end of the company and found the other man who I rec-
ognized by a mustache he had, and instead of being a mulatto he was
a Mexican teamster employed in the corral. And then I heard some-
body make the remark there was another white man in the line, and
I walked down again and failed to detect him, until I noticed the
other oflicer.s standing around a man in the middle of the line. I
then walked up to thie man and studied him, and then recognized
him as a man by the name of Bradbury, an ex-soldier of the Twenty-
sixth Infantry, who was employed as a teamster in the quartermaster
department.

Q. As a matter of fact, did you afterwards find out how this man
was dresed?-A. I looked at the dress carefully when I made this
last inspection and detected no difference in tie dress. I thought
they all had on blue shirts and khaki trousers from my inspection,
an I later found out that Bradbury did not have on a blue shirt;
he had on a black satinef. shirt.

Q. Did any of the meai that you recall in this experiment have on
the light-blue shirt, what we call "chambray? "-A. None that I
know of.

Q. Pass on now to the second experiment made that night, if there
was one. Tell when it was made and the conditions.-A. We made
a similar experiment about 1 o'clock that morning. The moon had
then gone down; it was darker, but a bright starlight night. The
results from the first position were about the same. except that when
the flash occurred outline of a part of a man could be observed. I
got. the outline of the flanks right along their hips, but it was impos-
sible for me to state how they were dressed or what they had on; I
could see nothing of the rifle or nothing above the hips.

Q. Were these experiments repeated? State the conditions of the
next experiments, on March 11.-A. On March 11 we went out to the
same arroyo and took position No. 2, ac indicated on the board.

Q. What time of night was this, about ?-A. It was about a quar-
ter after or half past 9.

Q. And the atmospheric conditions at. that time?-A. There was
no moon, but a bright starlit night.

Q. Any clouds in the sky?-A. No clouds that we could observe,
and the stars shone brightly , as though not darkened by clouds.

Q. What occurred? Go on and narrate.-A. The men were over
in t.,neir first position across the hiog-baek between the two arrovos
and firing, and the same results as in our first experiment held. NVe
could not see anything by the flash of the rifle, although we could get
the outline of the men. The line looked to me like a black line ex-
tending away from me. I could not tell at that distance which direc-
tion the line was faced, or the men were faced, and only by the re-
port of the-the flash of the rifle, could I tell which direction they
were fired. After firing at this position they came across the hogback
into the arroyo, directly tinder us and slightly in rear, and began
firing here. While coming a-rosts the men could not be recognized,
features or complexion, and when directly underneath us we could
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not tell who they were. Tle Iiring conmneuced, and the results were
the sane by the flash-nothing could be made out except one piece
which would be discharged occasionally and left a light which was
more lasting than the others. It re-elmbed the )owder to a sky
rocket, and when this flash would occur then we could see the men,
and I made out a man in rear of the line dressed, I presumned, in
khaki clothes, light clothing, and he had i cap which I recognized
03 an1 ofe's Ca•). I made the remark that it was Iiciienaiit Ivie-
genstein; I recognized hint by his cap. The men in the line, when
this flash occurred, were brought out; I recognized soft hats, broad-
brimmed hats they looked toi me, but the faces were very much
lighted up, and no difference in complexion could be recognized.

Q. You say they were brought out. Brought out where?-A. By
the flash they were brought out-that is, clearly brought out.

Q. By the flash you mean this flash of the black-powder gun ?-
A. I wean the flash of the gun or rifle which gave the lasting light.

Q. Did you know what that, gun was?-A. No, sir. From fle re-
)ort I thought it was ft rifle firing black powder, the report being
similar to that of the other rifte:.

Q. 1)id you ascertain afterwards what it was?-A. Yes, sir; I
ascertained afterwards that it was a 12-gauge shotgun firing Iazzard
black powder.

Q. Pass on to exI)eriments mnade subsequent to that, unless you
made an attempt to identify the men at that time by the arroyo as
you did before; did you?-,. No, sir; we made-yeq, sir; we took

station and the men liled by us at. this time and then we recognized
none. The man whom I thought was Lieutenant Wiegenstein was
at the head of the column when (hey passed by, and I thought it was
he again; did not recognize any of the other men. And then from
there we went to the quarters of Lieutenant Blyth and took posi-
tion at a second-story window. The men went out on the lawn andpassd by i broken order, coming, some of them, about 15 feet on the
horizont4l from us. None of them could be recognized; coniplexion
could not be distingiished, although there were lights which were
casting (heir rays upon this spot. These lights, however, were about
100 feet from tfiis spot. but it was well lighted up.

Q. What light was that, Mr. Harbold ?-A. It was the post street
light.

Q. And located where?-A. It was located ahout 100 feet from
this window.

Q. The distance is estimated. is it? You didn't nmiasure it?-A.
No, sir; I didn't measure it.

Q. They passed between you and that light?-A. Yes, sit.
Q. Youi failed to recognize the color, detect the color, in any of

those experiments as they passed in front of you-between you and
the light?-A. I failed to detect complexion, but I could make out
the light and (lark of tb clothing more.

Q. Could you determine the color itself, except as light and dark?-
A. No, sirI.

Q. Could you determine the chambray shirt?-A. If any were
worn, I did niet detect them.

Q. Have you made any experiments recently, Mr. IHarbold. with
high-power rifles to determine penetration?-A. Yes, sir; I have.
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Q. Where were these experiments made, Mr. Harbold ?-A. The
experiments were made at Fort McIntosh, Tex., and some of them
were made at a place called Nye, Tex., about 5 miles north of F-.rt
McIntosh.

Q. Who assisted you in these experiments, Mr. H-arbold, if any-
one?-A. Lieutenant Blyth and Lieutenant Wiegenstein assisted me.
In the experiments at Nye, Tex., I made them alone, with the excep-
tion of the driver I had to a.s-.sisi in getting the bullets.

Q. What experiments did you make alone?-A. I made the experi-
ment of obtaining penetration in brick at 200 yards, that distance
not being possible at Fort McIntosh.

Q. What rifles (lid you use?-A. In all my experiments I have
used the Springfield 1903 model; the Krag-jThrgensen 1898 model;
the Winchester 30.40, model 1895; and the Winchester 30-40, 1003,
which fires a cartridge similar to our present service cartridge.

Q. As a result of your experiments in brick, what penetration
did you get with the service rifles?-A. I got the penetration of the
width oflhe first brick in all cases and the second brick would stop
every bullet.

Q. Was that the same with both the Krag and the new Spring-
field I-A. Yes, sir; it was the sane with all the rifles.

Q. What penetration did you get with these rifles in a hou.ie? Ithink you said you used a house for one experiment.-A. Firing
into a small frame house with a single room, about 12 feet in length,
and then a shanty-or up against this small house-I found that the
bullets would invariably penet rate the first wall, enter (he second wall,
and then split up into fragments, and some of these )articles would
pass out through the shanty, which was ordiniry inch pine and the
others would be found sticking in the pine or lyilg on the floor.

Q. The substance passed through was whati?-A. Ordinary inch
pine for the frame and then a thin sheathing of lath anid j1aster
about orie-fourth to one-half inch, varying, and then went to the
ol lwsife wall, passed through the same'sheathing of lath and plas-
ter and another f ame of inch pine-that was the two walls of the
building.

Q. TIhat was practically the penetration, then, as to the house,
that and tile plaster?-A. Yes, sir.

Q. With the ordinary weatherboarding outsidef-A. Yes, sir.
Q. What was the effect there, Mr. Harbold, upon the direction of

the trajectory, or, in other words, what was the effect as to deflection
in passing through these various portions of the ceilings or walls?-
A. The deflection was very irregular as determined by me, and after
passing through and into the first obstacle then it would be deflected
to some other angle, and nd rule could be fixed as to which way itwould goQ. Woas or was it not a general rule that you got deflection in

passing through each obstacle?-A. It was a general rule that each
obstacle wouhlive some deflection to the bullet.

Q. Did you find any bullets at all that passed through this class
of obstacles that were not mutilated badly?-A. I succeeded in get-
ting one bullet that passed through and was caught in a small hot-
house in rear. This bullet was a Krag-Jirgensen bullet.

Q. By the way, at this point I would like to know if you have a
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collection-have collected these bullets and retained possession of
them since they were used?-A. Yes, sir; I have collected all the
specimens I could find and have marked them and retained them.
All together I have kept approximately 100 specimens.

Q. Did you make some other experiments as to penetration in
wood, to determine the deflection in passing through that alone ?-A.
Yes, sir; we-

Q. Tell us what arrangements you made for that.-A. We con-
structed several targets; our first target was layers of white pine
oil boxes, with a box containing earth in rear, to catch the bullets
if they passed through all the boxes. We had a man, a soldier of the
Twenty-fifth Infantry, Sergeant Harrel-he began firing first at 200
yards. He then came up to 100 yards, and then from there we
began firing ourselves at 40 and 20 feet from the target.

Q. What was the penetration in wood that you obtained, Mr. Har.
bold ?-A. The targets gave from 10 to 17 or 18 inches of wood-that
is, that was opposed to the bullet. In no time could we obtain a
bullet that passed through this target or that stuck in the target
unless it was captured in sand or ricochetted into the ground.

Q. I understand you caught none at all in woodto-A. We caught
none at all in wood; none whatever.

Q. What was the result of your experiments as to deflection in
passing through these several thicknesses of wood?-A. Begitning
with our first shot, we found that the bullet hole or the entrance in
one box and the exit on the opposite side would be-slightly out of
the line of fiie, and this would be both in the horizontal and the
vertical planes.

Q. Was this trite as to each of the obstacles in the way of wood-
that is, each thickness of wood it passed through ?--A. Yes, sir;
each thickness would give a different deflection, or a greater angle
of deflection, and each bullet would also have a different angle of
deflection, a different deflection, from the preceding bullets.

Q. Then you had a rule that there. was a deflection as it passed
through each thickness, but no regularity of deflection ?-A. Yes, sir;
this rule was firmly established by taking actual measurements of the
holes.

Q. Was there any difference in the degree of deflection, considering
the horizontal and the vertical, as you reeall?-A. There was a
difference in every bullet, in both planes, both horizontal and vertical.

Q. Did you iry any experiinents of shooting through 4 to 6 inches
of wood?-A. I es, sir; we did. We shot through a piece of timber
which was 4 by 10, this red pine, hard pine, that we obtain here, and
laying it so the 10-inch would be exposed to the bullet. The bullet
would plow through that at 20 and 40 feet and then go through 8
inches more of red pine, through a 2-inch poplar or hemlock plank
in rear.

Q. What was the rule as to deflection of the bullet in paying
through this first substance?-A. The rule was the same; that is,
that tie bullet would be deflected in the substance. This was shown
by taking a line through the point of entrance and through the exit
and prolonging this line, and then taking a line through the point
of entrance with the firing point.
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Q. Did you make any experiments by striking this along the edge
so as to get not a coil)plete circle, but a groove, cut along the edge o
it ?-A. Yes, sir; in tie course of our experiments we had at least a
half dozen of these grooves made by the bullets.

Q. Were you unable to locate tie man at the firing point through
any such grooves?-A. I sighted through two of these grooves, andi
could not locate the firing point. I could not tell by sighting through
the groove from where the shot had been fired.

Q. Will you explain why not, Mr. Harbold, to the court -- A. In
the first place, I could not get my eye accurately aligned .with the
groove, and in the second place, the groove was always curved or
irregular; it was not a straight line, and at no time, to the best of my
ability, could I get a line on the same place. My eye was merely an
instrument of convenience; that is, I could look along the groove and
I would find onu line; I would look along again and my eye would
strike some other obstacle; this both in the horizontal and the
vertical.

Q. WVould there be practically the same variation in both the hori.
zontal and the vertical?-A. 'There was practically the same varia-
tion.

Q. Were you present in the court room here and did you hear the
lest imonv of Major Jllocksom with regard to the shots that passed
through'the lintel in the Yturria house?

By judge-advocate:
I would like to call the attention of the court to the fact that If he was, then

counsel or somebody Is guilty' of a breach of faith.

By counsel:
Counsel wishes to deny any such allegation. This man was not a witness to

anything that occurred In Brownsville and was introduced as an expert pure
and simple. and it was necessary that lie should be here In order to determine
whether his experiments coincided with the other. The man knew nothing
about the Incidents at Brownsville at all, except what lie read In the news-
papers, and lie was here for that purpose. and there Is no breach of faith about
It; could not be under any conditions. It is the rule In all cases that experts
should be Introduced to hear testimony.

By judge-advocate:
I object to the introduction of testimony upon this point. for the reason

stated. The court made a rule at the beginning of these plroc.ediiigs that all
witnesses should be excluded from the court room both prior to their testimony
and afterwards.

By counsel:
'i'liere was no rule 11adle as to expert testimony at all, and I defy counsel to

introduce any rule in which experts are not Introduced In both sides by all
practices.

By judge-advocate:
It is perfectly true that they are. Introduced by both sides In all practices,

but the court has made the rule, and I object to any testimony being made
before this court on points that have been testified to and have been listened to
by this witness. There are a great many other things in the specifications
besi!ej the shooting up of Brownsville.

By counsel:
Now, we state again there has been no rule made about expert testimony,

which rests on an entirely different basis, which everybody knows.
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The accusnd, his counsels, thi witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:
I am Instructed by the court to announce that the objection Is sustained.

By counsel:
In view of the fact that counsel has been accused of breach of faith, I wish

to read the law on the iEjuestion of experts.

By the president of the court.:
If the contention Is in regard to the expert matter, I would say that the

court cousiders that this witiness may be brought li or may be considered now
as an expert; but testimony must conform to the rule of the -ourt-that is, in
regard to the matter overheard in court, on account of previous ruling that
all witnesses should be excluded. No exceptions were asked for and no ex-
ceptious were made.

By counsel:
As to that partileular point we wish to read to the court the law and practlce

as laid down by one or two authorities.

By president of the court:
We unierstand that ierfectly, I think, and In order to save time we will

admit whatever you desire to bring ott. 'i'hl. point riled on is, at request of
couilsel himIself, all witilness-es were removed from court, and that that covered
all witnesses anld no exceptions were asked for, and therefore none was made.

By counsel:
And it !s on 1 it vey point that counsel Is not willing to take his seat, but

Insists on rcaf(U g the rule to clear himself and let It appear of record what
tile r,,k' is. Oar conteitin is, and we are supported by authorities, that the
rule does not alypi to exclusion of experts.

By president of court:
I simply remarked that the court accepted that as the rule of law. The

rule was founded on the other fact.

By counsel:
In Mr. Wlarton, in lils Criminal Evidence, ninth edition, In discllss lng rule

of exclusion, thus states the law: " Thus experts and other persons engaged in
assisting counsel may b permitted to relnain in court until expert testimony
b(ilns. andu to attOrnieys it Is especially conceded that they l;ny be excuAd when
lprsonally required In court." etc. Mr. (;reenlear to saime effect In section 482.
And It was with full knowledge of that that we hilroduccd this witness to
hear that particular evidence, and I also wish to reatd the rule as to questions
of that inirticular witness. It Is perfectly iatemnt that any expert witness In
order to testify will have to have read to fl1h11, (or will have to be Inl court, will
have to have read that particular witness's testiluolly at the time tile question Is
asked, or else will have to be in court to hear It, and on that subject I read
from %%'harton's Criminal Law, Criminal Evidente,, as follhnvs: "It has bwe .
hehl, however, that wlen the facts are ulldislinlte tie opinion of an expert
(-,ai be asked as to tie conhclulsiols to be driwni frti them and as to the con-
cluslomis to be drawn froin the testimony of a particular wittess."

Now, our contention is, and the law stustains us, that there was no breach
of falth InI the matter at all and nonIe IlnteiidtAd. mid the atiliorltles silsiuila u1s
In that matter. We make ti) piltt of ItrdtIucihg hhin as an expert ; we purpose
to maintain and will maintain that It Is not possible without expert testimony.

By judge-advocate:
I simply call the attention of the court to the fact that the prosecution was

not served with notice.
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By counsel:
.fitl I go liii remrd a.s saying It wns not neces.mry. The proecutlou, If It

Ill's the I:IW, knows that it is lrajctl '. without serving lilly notice.

(Examillaion of witness coltimed.)
Q. I tlink you stated that you did fire some shots through this

4-inv'li thicknes of pine, 4 1;y 10 1 think you described it.-A.YV4, ir.

Q. )id you fire any at an angle?
IBy assistant judge-advocate:
As I understood it. these shots wve fired throtghi the grivatest dimension of

lils pleve of wood, through the 10-Inch I,:t't.

B y counsel:
You aro IIIistiiderstalidlng it. milay It pIa.e the court, because lie stated dis-

tlictly they turned the 1(i-inch fave toward it; do you remember that?

By assistant judge.advocate:
No ; I didn't ; I thought lie testilhld tile othwr way.

A. Yes, sir; there were shots fired at a very great angle.
Q. G(o on and tell us how the various shots were fired at it.-A.

We fired the shots into the timber, and then, with a rule, we took
the line through the point of entrance and the fire and drew the line
across the timber, and with the ranie rule we also drew a line between
point of entrance find exit, and the angle on thmse two planes on the
piece of timber amounted to about 2 inches along edge of timber, and
the man who fired the shot was only about 20 feet from the timh-,r.

Q. l)id you have any shots through this timber in which you could
draw tie line from the point of exit and point of entrance and in-
clude the firing point?-A. None. that we fired in this timber would
do that. That is. I would like to state, that none that we fired at
angles in this timber would do that. There was one shot we fired
directly into the timber tlat made such a large hole in the opposite
side that we cbuld draw the line through these two holes an(l to the
firer, lit lie was 20 feet from the timber at this time.

Q. You fired through these various cartridges-fired the three
rifles, as I understand you-the new Springfield, the Krag-Ji'rgen-
sen, and two forms of WVinchester?-A. Yes, sir.

Q. How many lands are there in the Krag and the new Spring-
field?-A. The Krag-.J1rgensen and the new Springfield each have
the same number of lands, four.

Q. Were the four lands also distinguishable on bullets fired from
the ,'ag-Jirgensen ind the new Slingield in all the I1lds you
picked up?-A. On a nun:ber of specimens we caught the lands were
very indistinct. There were at least four, and they looked as if there
were more.

Q. Have you any specimens with you that apparently indicate
more than fMur lands that you know were fired from either the Krag-
,iig' uesen or the new Springfield?.-A. I have several specimens
with me that to my eye looked as though they contained or had more
lands than the numunber four.

Q. Will you show sonic of those to the court and explain in each
case from wlhat gun it was fired and through what material it
pasedI
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(Witness produced a number of boxes containing bullets.)
Q. From what was this fired ?-A. Is that No. 4?
Q. Yes.-A. It was fired from Springfield rifle; it is Springfield

tifle ammunition and was fired at. 200 yards into the first target I
mentioned.

Q. What was this fired through? (AMarked "No. 2 ", on box.)-
A. That's Krag-Joirgensen ammunition, fired in Winchester 30-40
rifle at a distance o- 40 feet, into the house I mentioned in testi-
mony. Had a complete penetration through the two walls, through
the shanty in rear, and was caught in the sand in rear; should
hav'e six lands on it, according to the rifle from which it was fired.

Q. What is No. 3, .,r. llarbold?-A. No. 3 is a collection of shots
that were picked up on the second floor of the building I mentioned-
that is, pa sed through the two walls and did not penetrate the pine
side of the shanty. It. consists of various bullets-some are Spring-
field fired from the Springfield rifle-and I am not certain whether
there is any Krag anummunition in there or not. I cant pick tien out
now. After the%; are fired it, is impossible to pick them out. That
one is a Springfield.

Q. There is one here that. is unmistakably Springfield. Whqat is
this, No. I?-A. Springfield. U. M. C. ammunition furnished to the
Government, fired att. 200 yards into a solid bank, penetration about 7
inches.

Q. What is this, No. I ?-A. Springfield. rifle, U. M. C. ammuni-
tion, 1900. Fired at 200 yards into loose earth. The lands should
be four.

Q. No. 0. You had better tell what it. is.-A. This No. 0 is Krag-
Jigensen ammunition fired in Winchester rifle 30-40, distance of 80
feet from the house mentioned in my testimony; should have six lands
on those jackets.

Q. It was fired through a Winchester?-A. Winchester, 30-40.
Q. As illustrating the effect. of a cartridge fired 4nto brick, we

introduce No. 7. Will you state where it. was fired from ?-A. No.
7 is from a Springfield rifle, Frankford Arsenal, amnmunition imnake
1906, into a brick wall, distance 30 yards, penetration being about 5
inches.

Q. As illustrating the effect of a bullet fired into a bank by a
Springfield-A. Springfield rifle, Frankford Arsenal, 1906 am-
munition, range of 200 yards, solid bank, penetration was about 8
inches, and the bullet or jacket should have four lands. (Marked
"No. 8.")

Q. As illustration of one fired into brick, we offer No. 9. State the
circumstances, please.-A. Springfield rifle. U. M. C. 1906 anmiuni.
tion; 150 yards into a brick wall; penetration about 6 inches.

Q. No. 10 as an illustration of effect upon lands. Will you please
state where it iias fired and into what surface and by what?-A.
Springfield rifle, U. M. C. 1906 ammunition; range of 200 yards, into
loose earth.

Q. As illustration of the effect. of Springfield fired into a wooden
building, No. 11.-A. This is Springfield ammunition fired from
Springfield rifle into the framle building mentioned. It was taken
from the last wall-dug out of the last wall.

I,
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Q. As illustration of the effect upon lands, we introduce No. 12,
oild I will a.k you to describe it.-A. No. 12 is a Springfield rifle,
Spriig]ied ammunition, fired at the target of oil boxes; had a com-
pllepenetration of all the boxes and was caught in the earth in rear.
Q$ Ko. 13, as illustrating the effect of the lands marks on the bullet.

Please state what it was fired at and what it pased through and from
what rifle.-A. No. 13 was Springfield rifle. Springfield ammunition,
fired through the oil box targets, and the point of exit in this case was
10 inches higher than the point of entrance, and it was caught in a
box of earth in rear.

Q. As illustrating Krag-JiTrgensen bullet fired from a Winchester
rifle, introduce No. 14. Shows the effect upnO11 the lnds- also; please
explain what it was fired at and what it passed through.-A. |(rag-
Jir'gensen ammunition fired in the Winchester :0-40 at distance of
40 feet, from the already.uientioned house; comphlel embe ded in
fhe sand in rear; that is, it pa:.ed through three walls and entered
the sand in the hothouse in rear of the shanty. No. 15 is Springield
zammunmuition. Springfield rifle, fired at a range of 100 yards into the
white-pine boxes. It penetrated eight thickneses of tlem and was
found in the earth in rear.

Q. As illustrating Krag fired into a brick wall from a Winchester
rifle, introduce No. 10. Please state the circumstances.-A . Krag-

Il-rgensen anuammnition fired from a Wincheste.' 30-0 into brick wall
at i range of 200 yards.

Q. What is the pronounced distinguishing elaracteritic between
the metal-jacketed bullet of the new Springlield rifle, alid the Krag-
Jirgensen'.v-A. Around the part of the bullet of the Krag-JITrgen.
sen that is encased in the cartridge case there are three rings ofcamllellures; they are crimpings on the jacket. There are three of
these on the jacket of this bullet; the Springfield blllet does not
have these.

Q. As a result of your experiment, did you find that the gun with
only four lands invariably produced for:, amd only four. marks of
the'lands on the bullet?-A. Some of the results slowed that marks
on the jacket indicated lands, and to the naked eve on several of the
specimens they could not be distinguished from" the regular marks
of the lands, and the total number of these would thlen make it
greater than four.

Q. As I understand, the total number of marks on the bullets fired
from a gun with four lands exceeded four lands in so far as the
naked eye could determine?-A. In sonic cases it would.

Q. Then, in so far as your examination would enable you to deter.
mine, you couldn't tell positively that the bullet had been fired from a
gun with four lands from the marks of the lands as vo saw them?-
A. If it had the four land marks on it I would state positively it had
been fired from a rifle having four lands.

Q. Is or is it not true with a bullet that when you find a bullet
with more than four lands on it you could deternihie front the bullet
itself what gun it had been fired from?-A. With more than four
lands on it you could determine the kind of rifle: that is, the number
of lands in the rifle from which it had been fired. If you subjected
the jacket to a microscopic examination, you could then get the im-

S. Doe. 402, 60-1, lit 2- --.- 67
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press of the lands and not just get the line or the figure of a land as
shown on some of my specimens.

Q. I was asking you so far as the naked eye could determine.-A.
So far as my eye could determine on my specimens I could not tell
the number of lands on some of them.

Q. Do you know of any other bullet than the regular Krag-Jorgen.
sen bullet that can be fired from the Krag-Jirgensen rifle?-A. Yes,
sir.

Q. Tell the court what bullet it is.-A. The Winchester Repeat.
ing Arms Company manufacture several bullets that can be fired
from the Krag-Jorgensen rifle. They are known in the market as
Winchester 32-20, or soft nose, and the steel-jacketed bullets.

Q. Do they have one without the soft nose that is put upon the
market as the plain steel-jacketed bullet?-A. Yes; they have a steel.
jacketed bullet which they call the 30 Army, and guarantee it for the
Krag-Jo'rgensen rifle.

Q. They guarantee it on the box itself ?-A. Yes, sir.
Q. I will ask you to examine this and tell the court what it is, if

you know.-A. that's a box of .30 caliber 220 soft point, model 1895
Winchester ammunition, metal jacketed, for the Krag-Jobrgensen and
Winchester repeating rifle, model 189.5.

Q. (Handing witness a catalogue.) Will you find the cartridge to
which you refer that is manufactured by the Winchester people-
that is,'the metal-jacketed bullet without the soft nose? I think you
described it as the United States Arm.-A. (Looking at catalogue.)
On page 115, of January, 1907, catalogue, Winchester Repeating
Arms Company, they have their ".30 U. S. Army smokeless powder,
full metal-jacketed bullet, adapted to Krag-Jrgenen repeating rifle
adopted by U. S. Army, and Winchester, model'1895, and single-shot
rifles."

Q. This bullet does not have the canellures like the Krag-Joir-
gensen bullet?-A. It does not.

Q. And this bullet fired through the Kra g-Jiirgesen would then
show the marks of the four lands, would it? It would show the
four lands on the jacket._

Q. We now offer in evidence the box that was identified by the
witness on yesterday, and will you state what that is, Mr. Harbold
(handing witness box) ?-A. It is a box of ammunition manufactured
by the Union Metallic Cartridge Company for United States Army
rifles model 1903. It is called the .30, 220 Springfield, 1903 model,
metal-cased bullet,

Q. Will you read the guaranty on the face of that to the court?--.
A. (Witness reads.) "We hereby guarantee when sealed with this
labei, also the following arms when used with them, to the full extent
of the makers' guarantee: That is, Winchester, Marlin, Remington.
and Savage magazine and singr.-shot rifles. These cartridges are
loaded with special smokeless powder best adapted to required re-
suits. Shells should not be reloaded. Union Metallic Cartridge
Company." (Box marked "17.")

Q. Where did that come from Mr. Harbold, do you know ?-A.
Yes, sir; it wa3 purchased from Mr. Hummel, San Antonio.

Q. Regular dealer here in the city ?-A. Yes, sir.
Q. And by whom ?-A. Purchased by me.
Q. When ?-A. Yesterday morning. (Box marked "18.")
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Q. The two missing bullets from that, do you know of your own
knowledge what was done with them-A. Yes, sir; I have them.
One of them I took apart so I could get the bullet-

Q. I mean-A. Out of that box T
Q. No; I mean the other box.-A. I don't know where those two

bullets are in that box.
By counsel:
I will state to the court that those two are part of the exhibit Introduced

some time ago by the defense and Identified by Major Blocksoui as being the
regulation nmmunition. They were taken from that particular box.

Q. I hand you another box. Can you identify that and tell the
court what it is?-A. Box of ball cartridges, caliber .30, for the
Krag-Jlirgensen rifle, maihufactured at Frankford Arsenal. It was
bought by nie at Mr. Netzer's hardware store in Laredo, Tex. (Box
marked It 19.")

By counsel:
We Introduce this at this stage and ask the court to examine the small label

that is pasted over the front of it.

Q. Is any of that for sale now, Mr. Harbold, at the same place
where you bought it?-A. I have heard not.

By comnsel:
I would like to ask the court, If practlcable-I have no Idea how long the

pro."eutlon will cross.examine Mr. Harbold, but If practicable we would like to
have this witness gotten through with aud dismissed, because vie know his
services are very much needed at his post.

By judge-advocate:
On behalf of the prosecution, we can make no promises to the court as to

when we can finish the cross-examination of this witness, and to begin It
would be, I an afraid, to have to stop it In Its very inieptlon, because dinner
tluie will roll around In the course of half an hour or an hour, and I doubt If
we will be through the cross-exaufhnation in such a period.

Motion was then made by a member of the court that the court
adjourn to meet at 10 o'clock Monday morning, which motion was
seconded.

The court then, at 12 o'clock m., adjourned to meet at 10 o'clock
a. m. Monday, March 18, 1907. CHAS. E. HAY, Jr.,

Captain, Acting Judge-Advocate, Judge-Advocate.

HEADQUARTEP8 DEPARTMENT OF TEXAS,
San Antonio, Teax., March 18, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocate.

The accused, his counsels, the reporter, and the judge-advocate were
also present.

The reading of the proceedings of March 16 was dispensed with.
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Lieut. R. P. HARBOLD, Twenty-fifth Infantry, witness for the do.
fense, was reminded that he was still under oath.

CROSS-EXA NATION.

QUESTIONS BY ASSISTANT JUDOE-ADVOCAT.

Q. Mr. Ilarbold, with reference to these experiments of February
18 and 19 and March 11 at Fort McIntosh, did you take up this
experimental work of your own volition or at some one's suggestion
or direction l-A. I was thinking of doing this of my own volition
when I received a suggestion, and then [went ahead on the lines
that I had formerly thought of and carried them out on those lines.

Q. At whose suggestion was this you finally starteJ work?-A. At
the suggestion of Capt. Michael J. Lenihan, Twenty-fifth Infantry,
General Staff.

Q. On the night of February 18-19, at the time you read the type-
written letter by moonlight, the moon was about two homrs from
down, I believe you stated. That is correct, is it not?-A. Yes. sir.

Q. The moon was, therefore, pretty low down toward the horizon
at this time?-A. Yes.

Q. Inasmuch as these men were in an arroyo from 20 feet deep,
and only about 25 feet wide, and the moon was within two hours
of being down, the moon couldn't have been shining on these men at
that time could it?-A. It could. The arroyo ran clear down to the
river, extended down to the river, and the moon was shining right
throughout that length.

Q. Were the men at any time in the shadow during the experi-
ments?-A. They were in the shadow when taking position, and d'-
ing that time we had a beautiful illustration of the effect of the
light upon them, and whenever they took position to fire they got
out of the shadow%, or when moving around in the arroyo they would
get in the shadow and come out.

Q. When you took up your position at point marked "2," you
state that the men filed over and the line could be seen coming, but
features or clothing could not be recognized; could you not at this
time see the white collar and cuff of some one in the line?-A. At
no time (hiring this experiment did I see any white collar or cuff.

Q. But during any of these experiments in the arroyo --A. Dur-
ing the experiment of February 18-19 at no time.

Q. On March 11 did you?-A. On March 11, when I took position
on the trail leading out of the arroyo I recognized white collar and
cue's on the leading man, whom'I thought was Lieutenant Wiegen-
steil.

Q. How far was he from you t?-A. Not over 6 feet from me.
Q. That was the extreme--A. Extreme distance at that time
Q. At which you could recognize the collar and cuffs?-A. I don't

know about the extreme; it was the distance lie passed from me when
I reco-nized.

Q. Volmi could distingish no articles of clothing while these men
were ii the arrovo. so that all men looked alike to you, did they?-
A. They all looked alike to me.
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Q. As a matter of fact, you found out later they were all dressed
in practically the same uniformi-A. In the first experiment they
were.

Q. When the rifles flashed you could see dark lines that you knew
must be rifles?

By counsel:
What period are you directing your questions to?
By assistant judge-advocate:
This Is Intended to cover the night of February 18-19.
By counsel:
And which period?

By assistant judge-advocate:
The first period.
A. That was in the second part of that experiment when the men

were directly underneath me; then I could, as I stated, by the flashes
see the hips'of the men-line of hips-and the rifles were indicated by
dork lines or objects.

Q. With reference to this same period or immediately thereafter,
anl with particular reference to the man whom you took to be a
imulatto at the rear of the detail as they filed by you near the path,
nid who afterwards turned out to be a white man, is it. not true that
he was pretty well burned and tanned -A. No, sir; on the opposite,
the man was very white; he is an Italian by birth and is not tanned
as the rest of the wlite people are in that section of the country.

Q. The other suppo 'ed inulatto who turned out to be a Mexican,
witsl he not pretty (ark?-A. No, sir; lie is a half-breed Mexican;
his father is a white man, and he is about khaki color, yellow color;
niot dark as Ihe Mexican is.

Q. But still his color differs but slightly from that of an ordinary
light mulatto, did lie not?--A. He was darker than many of the light
mulattoes we have in the post.

Q. Now the other white man, or teamster, whom you didn't recog-
nize as he )assed by, is he not fairly well tanned by exposure to the
Texas sun ?-A. ea is; lhe has a rosy complexion, sunburned, and
orditiarily has a heavy bearded visage. His beard in a day's time
will show very plainly.

Q. Is his bhard darV-A. It is a dark color.
Q. But his color does not differ particularly from that of the

ordinary light-colored mulatto of whom you have several in your
comumaind( -A. Yes, sir; it is an entirely different color in daylight;
wheu oomparison is made it is an entirely different color.

Q. Did lie have a day or two growth of beard at this time, so as to
make his face look darkerl-A. I don't know whether he had any
beard at this time at all. I describe the man as I ordinarily see him
driving the team in daylight.

Q. With reference to your experiments of March 11, you stated
that while the m~ni were coming across from A to B they could not
be recognized-feat ures or complexion. Is it not a fact that at that
time they all seemed to be dressed alike, you could distinguish no

1043MAR. 18,.190T.1
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difference in their dress?-A. As a matter of fact, at that time the
only distinction I could make was that between light and dark
clothin.

Q. Did they all appear to you to be dressed in the same clothes ?-A.
They all appeared to me to be in khaki trousers and blue shirts, and
I presumed that, knowing that was the dress they ordinarily wore.

Q. It turned out afterwards they were all dressed alike or not ?-A.
Except for one man, whom I thought was Lieutenant Wiegenstein;
he had a khaki blouse on.

Q. You could see no collars or cuffs at this time ?-A. Not at that
time.

Q. Was any experiment made to show whether light-colored shirts
could be seen-white shirts or light-colored shirts-at that dis-
tance ?-A. Not that I know of.

Q. Was any experiment made to show how much light was pro.
duced by a pistol using black-powder cartridges or by a rifle using
black-powder cartridges?-A. The only experiment made with black
powder was one in which a 12-gauge shotgun was used.

Q. You stated, with reference to your experiments in which you
endeavored to ascertain a point from which a shot was fired by
sigJIting through tile grooves made by a bullet, that there were at least
a half dozen grooves made by bullets in the edrge of the timber, and
you sighted through two of these and were ui able to locate the man
at the firing point., Did you not also sight through the other0?-A.
I did not think it necessary on the others, on account of the pro.
nounced arc of the groove. In the first phce, it would be impossible
to sight along the arc, and the ones I sighted through were the
ones that approached nearest a right line along the timber.

Q. These shots you stated were fired into the 4 by 10, you stated
were fired at a very great jingle-

By couin.sel:
lave the evidence read on that before you ank the question, please.
(A!.-i-tant judge-advocate read tle record on pige 2196 [ 10371.)
Q. About what was the angle between the face of this 4 by 10

and the line of tire of tie rifle?-A. The angle I lid reference to at
that tine was of an angle of about 30'.

Q. You mean 300 from a right angle or 300 from being in the
same pline?-A. I mean tie line of fire, with the face you mention,
made an angle of about 30".

Q. Did you not notice it to be a fact that there was more deflection
when shots were fired tit this from great angle thmn when they were
fixed at angles wore nearly apjiroachling a right angle?-A. The
(lenti(ril (lecreased slightly, bNt the difference was not very great.

Q. The nearer, however, you approached a right nngle the more
directly-that is, you shot squarely into the timler-the less was the
detlection?-A. Yes: the few shots we fired at right angles into tile
timber the deflection was very small.

Q. )id vou fire any shots that varied only a few degrees from
being a right angle ?-A. Ye.;.

Q. If so, what was tle result?-A. The deflection was plainly
indicated by the lines drawn through the entrances and exits of the
shots-of the bullets.
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Q. Did the amount of deflection appear to depend to a greater or
less extent upon the angle at which the bullets struck the wood-
A. That was the principal factor in the deflection, firing at that
piece of timber.

Q. If a .30 caliber steel-jacketed bullet had only four lands marks
on it, equally spaced, would you be able to state positively whether
or not it had been fired from a Winchester model 1895 or 19037-
A. If I had the bullet intact with the jacket not disfigured I could
state positively from what rifle it had been fired; that is, of the two
rifles you mention, if it had been fired from either of those.

Q. If it had four lands on it, only four, and (hose were equally
spaced, could it possibly have been fired from a Winchester model
1895 or 1903, which have six lands?-A. The Winchester will not
give four lands; it will give six lands, as that is the number of
flds in the rifle.

Q. (Same question repeated.)--A. No; it could not,
Q. By the way, in your testimony as recorded, where it appears

you spoke of a 32-20 rifle, you mean by that-A. 'Thirty caliber,
220 grains powder.

Q. Did you ever see the cartridges mentioned on page J.15 of
the catalogue, and the description of which you read to the court
Saturday?-A. I have seen them all; the steel-jacketed I have seen
on the exhibit card of the Winchester Arms Com 1iny; the other
cartridge I mentioned I have fired; I have also taken it apart and.
stu(lied it carefully.

Q. Did you make any effort to buy cartridges like that in La-
redo?-A. No; I did not.

Q. )id you here in San Antonio?-A. I did on Saturday.
Q. With what result?-A. There was none I could find in the

town.
Q. None you could find in the town of San Antonio. Is it not

true this cartridge has been put upon the market only veiy re-
cently?-A. No, 1 don't think it is; I think it had been on since the
rifle for which it is made has been manufactured.

Q. Those steel-jaicketed bullets are not commonly kept for sale in
gun stores in small towns in this section of the country, are they;
they use the soft-nose bullet almost all together in this country-
A. The soft-nose bullet is used for game.

Q. As a inatier of fact. is it not ailmo4 impo bible to obtain steel-
jacketed .30 caliber bullets in this country ?-A. It was almost im-
possible in the six or eight stores I visited in this town; however,
tley told* me they had had th:.m before.

Q. And tley could get them for you?-A. Yes.
Q. Is there' any dil'erence whatever in size, length, weight, or

. shape between the ordinary Springfield full metal jacketed bullet
now in use Iy the United States Army and the bullet described on
page 115 of ille Winchester catalogs, which has-no canellures and
can be fired from the Krag-is there ab.l.litely no difference between
them ?-A. There is a difference, and the difference I could detect
when the bullets are intact; that is, before the cartridge has been
fired, but in my ex penitents, in all mv experiments, I found after
the cartridge had been fired the Imllet was so much cut up and
marked that the different points that exist in the bullets intact would
probably be eradicated.
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Q. Is there a difference in size-that is, in dinmeter?-A. Not that
I know of.

Q. Is there in length.-A. Not that I could detect with the naked

Q. Is there in eight ?-A. It was not perceptible to my hand; I
did not weigh tile bullets.

Q. Do you know the actual weight of these two bullets?--A. I
do not.

Q. How about the shape of the nose and the form of the base?-
A. In the Springfield bullet, a new Springfield bullet, one that has
not penetrated any object, the shape of the nose is imore pointed than
either the Krag bullet or the Winchester bullet aiminunition.

Q. Any difference about the base?-A. T"he base is circular, and
a difference in tlie way the jacket is put on.

Q. So that in case you have two bullets, one of these kind of which
we have just spoken and one of the regular Spriigield bullet now
in use bL" the Army, and those two bullets were not mutilated to
any extent, it woill not require an expert to tell the difference be-
tween tiein?-A. If the biiilets were not mutilated a itni familiar
witi the size and shape of the billets could tell the ditereince.

Q. A inan fminiliar with Springfield alnninnition could recognize
the Springfield btillet?-A. He could. 0

Q. With reference to (lie difference in the jackets, isn't there a
further distinction between tiiei than the method in which they are
put on the bullet, between these two?-A. Tliere is nIOnIe that I
noticed between the two except the distinctive way in which they
are attached at the base.

Q. What was that?-A. Thie Springfield billet is stink into the
lead at the base and the W1inchester bullet is not attached at the base.

Q. With reference to those U. M. C., .30-caliber, 220, Springfieldl
1003 model, with fill mmetal case, bullets, did youi ever niake any
effort to buty tiose in Laredo.-A. I did, and the box, the exhibit
here, that is Sprinlield, was purchased in Laredo.

Q. That was a U. M. C. box here?-A. Yes; U. M. C.
Q. How many shots did yell fire through the walls, the plastered

walls, of the little house 5 miles out front the post?-A. Five mile.
front the post the firings conducted were in a brick wall; the small
11o1i. we fired into wils right on the post, an(d we approximately
fired 50 or 75 shots into this house. I do not know the exact number.

Q. low itiany btillets dil yom recover froin this firing ?-A. I
recovered, I think, about 25 or 30 that I wanted. Some of the firing
was with soft.no.e billets, and I only wanted to get the effect on
the first Iinbiler plenvlrated lland did not wish to obtain the billets
as speciniens anti iuadle no elort to obtain more.

Q. The biulets were pretty well broken ip, generally, and un-
recognizable ?--A. They were.

Q. And broken into very small pieces, were they not?-A. As a
rule they were broken into different-sized fragments.

Q. Did not some of the bullets in this house go through one wall
and then become enibedded in a door ol the opposite side?-A. There
was one billet that was fired in order to penetrate this door, was fired
by Li-',ternant Wiegenstein, I think, and lie, obtained this specimen.
I don't. recall about the door, wlat his idea was, but I remember
him obtaining a specimen from this door.

[ 311A 1.. 1IR. Il7
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Q. 'Tlat lie dug out of the door?-A. I don't recall that; whether
he did or not, I don't know.

Q. With reference to alignments of bullets; was any effort made
at this house to ascertain by means of running a wire through the
first point of entrance of the bullet in the exterior wall of the house
and the first point of exit-that is, where it came out through the
l)laster on the inside-was any effort made, by running a wire
through those two holes to determine tile direction of the fire?-A.
,No; we didn't use that method. I'he method we used was to take
the height of the bullet hole from the floor; the deviation in the
vertical was obtained in that way; the deviation in the horizontal,
we approximated that by a line o'f sight.

Q.By tie way; were any of your experiments when you shot
through the oil 'boxes coitdueted with soft-nose bullets?-A. They
were not.

Q. MI the bullets that have been exhibited by you before tile
court were full steel-jacketed bullets?-A. They were.

Q. So that your method of aliginent was not particularly accurate
in il.elf?-A. No, it. was not ; for the reason that the deviation to us
was so apparent that we did not need an accurate alignment.

Q. Did you ever get any ammuiition, other than Krag-Jrgensen
:1111 lition, that you could fire through the Krag-Jirgensent-A.
I have bought the metal-pateled Winchester bullet that will fit the
Kra ,g-Jiirgensen.

Q. I mean full metal-jacketed bullets.-A. I ordered a box of that
from the dealer in larelo. but when I came up here it had not yet
arrived.

Q. lie didn't have it in stock in Laredo?-A. No; not at that time.
Q. lie couldn't get it in San .\ntonio?-A. I don't know; he does

Iis dealing direct with the fir . and sent to them.
Q. So you had to send1 to New I Raven., Conn., to get this ammuni-

tion, the only steel-jacketed, .30-caliber ammunition, as far as vo
know, that can be used iul the Krag-Jirgenseti; is that right?-A. I
think lie sent there; I don t know.

Q. Is there any other rille you know of. except Winchester, model
1903, that will flie Springfield aiminuit ion provided for the Spring.
field rifle, and tile Springified rifle itself, of course?-A. The Win-
chester people guarantee that ammtunition for the different sporting
rifles mentioned in their guaranty. 'T hat is all I know.

Q. You do not know, h(owver, whether any of these other com-
panies have up to date mmnufactured any ril, that are capable of
taking those cartridges?-A. I do not.

Q. With reference to the marks of the lands on the bullets, I
believe you ,tated that in some instanwes ;t appeared to yot upon
examining a bullet fired t i iough a Krag-Jrernsen or Springfield,
that it had mnore thanl tile marks of four lands on it, is tha. right?-A.'
Yes.

Q. But upon close examinaion vol could tell, could you not,
whether or lot it had been fired fro'i a rille thlat had ( only four
lands?-A. Not in all eases by looking at the Nllet. By putting
it tinder a gloss the impress o)f the lands could he folld and tie
exact, number determined.

Q. Was it absolutely necessary to tire a glas in order to do this?-
A. In some cases it would be; some of the bpeeiiiwens I had,
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Q. About how many cases out of how many?-A. Of my speci-
mens that I picked up, I think, about ..ix.

Q. Out of how many hundred ?-A. Out of 30 or 40 specimens.
Q. That you, iii order to satisfy yourself as to which were marks

of lands and which were not, conclideld it necessary to use the glass to
determine?-A. Yes.

Q. Have you ever been in Brownsville?-A. Never been in
Brownsville.

Q. Did you evier in any of the gin stores in Laredo see any
steel-jacketed, .30 caliber air-'unition for use either in the Spring-
field rifle or the Winchester, model 1903-to any great amount?-A.
I saw none, but the dealer, Mr. Dietz, told me that he had bought
sometime before about. 200 or 300 rounds for a certain man who lived
out of the town and possessed one of iese rifles.

Q. Bt lie did not keel) it for sale there? lie would s,end away
and get it if anyone wanted it?-A. Yes; he had no call for it
outside of that. '

ExA 31 NATION HY 'Tl E CO'RIT.

Q. )o w ou know whether the point of rifle fire could be ascertained
by siglhting through the course of a bullet hole, the center of the
apert ire beiig used in the experiment?-A. No; it could not be
accurately," ascertained. The result would be the same as using the
frolnt sig ht of a rifle to obtain the sight, requiring two points to
locate Iny other third point.

Q. )id the nien fire from the shoulder or hip?-A. The firing was
done from lle hip.

Q. ringig the firing did you detect by the flashes of the guns,
tile bolls on any of the rilles?-A. At no time could the bolts be
seeli. We looked especially for this, and it was impossible at any
time to detect it. ad1111 our eve concentratedl right on that particular
spot we thought the bolt would be.

Q. Did you testify that from the flashes of rifles in one experi-
nient you could distinguishh main features of clothing from the hip
downward, and not. upwardi.--A. I testified that on the second
experiment on the night. of February 18 and 19, after the moon had
gone (own, that a line of hips co'hild be seen from the flash, and
trollser,; also. but trousers looked light. Any other feature could not
be dist inli.,eid.

Q. l)id the flshes of rifles apparently cause any reflected light
from ground or side of arroyo whereby objects might be seen more
distinctly than otherwise?-A. None at all friom the flash of the
ri lle.

Comiusel for accused here addressed the court as follows:
MaIy It l1hase tile Iouirt. we flil In (i' so.called Purdy report, and which we

had osimlrlied up to this tlime had been furnished the Judge-alvocate tinder the
stamp tor s-al if the W r )elartimnt-he Just Informed us that It was not-but
In tlls report Is incorporate! a report from the proper autboritles of the War
Departmenit showing that on June 17, 1903-

By judge-advoeate:
May ! ask counsel if he Is going to Introduce this as evidence, or merely a

statement to the court?
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Ily counsel:
Simply a statement to the court, explaining why we have not taken steps to

get it before. We find that on June 17, 1903, there was Issued to the governor
of Texas 11,101 of the rifles known as the model of 1003, and, as I assume the
judge-advocate will object to this going in in this form, we will have to ask,
either by wire or otherwise, that we be furnished this In proper form to be
pIlaed before the court. There was ammunition likewise Issued at various and
divers dates previous to the time of this occurrence.

By president of court:
Is that cited also In this report?

By counsel:
Yes, sir; it is all cited there; and, as I stated, the reason we had not

tal'on steps to procure this In proper form, we assmied that being an official
report, and furnished the judge-advocate under the seal of the War Depart-
mnet, It would be admissible.

By president:
Do I understand the Judge-advocate objects?

By counsel:
lie just Informed me Informally that he should object to Its going In In this

shape.

By judge-advocate:
Yes, sir; If not properly Identified. And I also Informed counsel that the

Purdy report, so called, which I bad received, was not under official seal of the
War I)cpartment atit, therefore, my copy is not competent, either.

By president:
Do I understand request of counsel Is that It be obtained?

By counsel:
Yes, sir; we would like to have that obtained to show that Issues were

made. We suggested wire because we know It Is the desire of the court to get
through with tl:i4 matter.

By l)residIut of the court:
If thre is no objection, the Judge-advocate Is requested to wire for informa-

tion on this subject.

By judl(ge-advocate:
With all due result to the court, sir, I would suggest that counsel procure

the evidete Ililhilsef, although I am willing to send the telegram If court
dietts.

BV counsel:
We nre perfectly willing to do that, may It please the courL The reason we

suggested that the judge-advocate sk-nd the telegram Is that It would relieve
us from all embarrassment of having it llettifled ; we would have to ask other-
wise for it tuder the ollicial seal of the War Department,

By presidnl of court :
Th judge-advocate will :isk tihe military secretary of the department to wire

for tie lrffr'inntioit.

By judge-advocate:
I don't exactly umderstaud what Informntion Is desired by counsel.

W\e waitt tom shiw exactly w\hat Springflheld rifles and lpritgfleld ammunition
had been Issued to tie State of Texas by the War Department previous to
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August lnst. This Purdy report, as I have stated to the court, shows 11,101
.stieh rifles and, of course, lots of ammunition besides. It Is a War Departnent
report, printed In here as such. Of course If the Judge-advocate does not
understand, I would like to make clear that there are a good many fake
things going around Just now, and we don't want to get mixed up with them,
and a telegram from us would be under suspicion, and a telegram In answer
to his would be under no such taint.

By judge-advocate:
I still maintain It Is not proper evidence.

By counsel:
We appreciate that; we only want to know If you are willing to save time

for the vonrt.

By judge-advocate:
If the court orders me to I will, but I would rather not take any such Irregu-

lar steps to get evidee for the defense.

By president of the court:
It Is requested that th judge-advocate ask the military secretary of the

department to sF,nd the telegram officially.

By counsel:
We will work out the necessary data, and it Is usual to accept things In

that form wheit It has got the stamp of approval of the War Department,
certainly, but we know exactly what form Is required and If the Judge-advocate
Insists upon It, we will do It, If it takes until week after next.

By judge-advocate:
A,. mp of yur wltuivs!es suggested the other day, there's only one way to

do a thbiu and that's the right way.
By coinsel :

That's pIrfetly right.

ly president:
I uniderstaud that this document has been actually In use before the court.

By counsel:
Yes. sir; used as a basis for examination.

By president:
Why can't Information he obtained as to the authenticity of this particular

document. so It ean be introduced in evidence?

lBy coun-sel:
As to any Government report, certainly, but as to other matters that Is

entirely different, but as to any Government report that Is admissible. We
don't go outshle of reports made In Washington by our own people.

By assistant judge-advocate:
May I ask voiusel on which page the report begins to which he refers?

By counsel:
On page 179 commentes, and that particular Information as to number of

arms will be 'ound ont page IS, near bottom of page. Ifere is an Inclosure-
No. 2-whihli says: :' last of 1903 rifles Issued, sold, or otherwise disposed of
prior to Aw.ust 13. IO;." then follows a whole raft of people and States, etc.,
and thn it says: "'A)o governor of Texais. Jnle 17, 1903, 11,10t rifles, by first
Iudirsemnct June 2, iuoi, Ordnance 0111ce, No. 31310-107;" and the am-

I % I I
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inuiitilu Is covered in the same way. We only use the rifles to Illustrate
the class of information we were asking for.

By assistant judge-advocate:
It is it sliLit error. possibly, but will have to state to counsel that It Is under

the hIadilng l904 a11d not 1903.

By counted :
I Ix-. your pardon, It does change the date, which Is 1004, but It Is prior to

Aisgut 13, 1000.

By assistant judge-advocate.
This, If I understand counsel correctly, refers to the Springfield, model 1003.

By counsel:
Thats what the report say§.

By assistant judge-advocate:
I fall to see uanythiiag about Springfield rifle or ammunition here other

than-the rifle talked about, so far P's I can see, are referred to as model
of 1%):3 rifle. I can find absolutely nothing to say they are Springfield rifles,
aitad ilasinucl as the Itegular Army Itself did not receive these rifles until just
a short time before thIsllrownsville affair, It hardly seems to me that they would be
ship!iig to Ilividluais and to vario'is governors of various States, a period of
two years before, the same rifle that Is now in use by the Army. It does not
seem reaonable to believe that any shipment of Springfield army rifles, 1903,
was ntad to the governor olf Texas two years before the regular troops here
received them. It is not evidence In any ease.

By president:
Before taking action I think It would he well to have It taken In form that

would prove ae(,ptale to the j'adge-advocate, and I think It Is the wish of the
court, without doubt. that the matter be settled with the least possible delay,
but ally action that does not meet with the approval, or aeveptance rather, of the
Judge-advocate would only lead to further delay In obtalulig proper data for
ideintifying the information required .

By counsel:
We will look Into It a little further and If it is not that particulnr model we

will make no further point about it. It says model 1903, and we assumed that
wis the model.

By president:
It is suggested you might obtain that information from the adjutant-general,

State of Texas.

By counsel:
We will be glad to confer with the Judge-advocate on the subject

.ALJEXANDER Asii, a witness for the defense, was duly sworn and
testified as follows:

D)IRECT1 EX.AMI NATION.

QUESTIONS lY TIE JUIX-i:-AlVOCATE.

Q. Please state your itaine, residence, and occlipation.-A. Alex-
ander Ash. my imie. Kalnsas City, Mo.

Q. And'occulation?-A. Packing house.
Q. Do you know the accused? If so, state who he is.-A. Yes,

eir; Major Penrose, sir.
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QUESTIONS BY THE ACCUSED.

Q. Were you ever a soldior?-A. Yes, sir.
Q. Please state your service.-A. Only three years and about

three months; I don't know exactly how long.
Q. You served one full enlistment?-A. i es.
Q. And part of another?-A. Yes.
Q. Where did Volt serve your full enlistnent?-A. Company D,

Twenty-fifth Infa'ntrv.
Q. And where did you serve the part of your second enlistment?-

A. Troop C, Ninth Caivalry.
Q. Where did you enlis for the Ninth Cavalry?--A. I enlisted at

Fort Brown, 'Tex:
Q. About what date?-A. Twenty-fourth day of August, 1906.
Q. Where were you stationed on August 13, 1900?-A. Stationed

at Fort, Brown, Tex.
Q. On what duty were you that. date?-A. On guard.
Q. W hat relief ?-A. 0"rs! relief.

Q. Who was your corporal ?-A. Corporal Wheeler.
Q. Were you ordered out on patrol duty on the evening of August

3?-A. Yes, sir; I were.
Q. Where was you directed to take station?-A. I were directed

to take station at ihe wharf where you come over to Matamoros.
Q. What time of the evening g was this, Ash ?-A. About 7 o'clock

in the evelling.
Q. tlow hong (lid yo inaiii there onl that ditty ?-A. I remainedthere mi~til 9 o clock.
Q. What orders were given you ?-A. My orders were to allow no

soldiers to go to Matfiuoros, and any that come over to tell them to
come in the post, as it was the major's orders that all soldiers shouid
be in ti1e post at 8 o'clock. on lpm or ,ot.

Q. )id you see any soldiers down therc?-A. No, sir; I did nlot.
Q. Wlji were you put on post that night, after this patrol duty

was completed ?-A. Put on post half post 10 o'clock.
Q. And your regular hour for being relieved was what tinie?-A.

Half past 12.
Q. And when were you relieved?-A. Half past 2.
Q. What was the numlber of your post?-A. No. 2 [4], sir.
Q. Can you describe the limits of your post, No. 4 ?-A. Can I

describe itt
Q. Yes.-A. My limits of my post were from the comi.ssary

around the qmiarte'miaster storehouse, baker's shop, and around, keep-
ing buildings to my left.

Q. Will you look at this map up here? This is the line of barracks,
line of soldiers' barracks, and this is the road running out to the
hospital. Where was your post with respect to the hospital? Be-'
tween the hospital and the barracks or beyond the hospital?-A.
Beyond the hospital, sir.

SCounsel then: asked judge-advocate if there was any objection to
using blueprint of the post, showing location of buildings, etc., and
judge-advocate replied there was no objection.)

Q. Just step over here. This is the town of Browisville il here.-
A. Yes.

Q. This is tle po.t of Fort Brown.-A. Yes.
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Q. here is the line of soldiers' barracks, running from the Rio
Giade River to B Company, the nearest to the river up to the vacant
set, the farthest from the river.-A. Yes. sir.

Q. This is the hospital to the east.-A. Yes.
Q. And southeast of the hosl)tal is line of buildings you metion-

commissary building, quartermntster building,.and various shops.-A.
Yes. sir.

Q. And baker's sho) in here. Will y'ou just describe from this map
how youi walked ar~oundl thuaut p~ost, No. 4 ?-A. As uear its I can, I
will xplain that to you by this map. The reail is not exactly a, the
pot is situated.

Q. All right.-A. 'iis is the commissary. I was coming around
dowvi hiere.

Q. You walked aIroud lld , colitssary ?--A. Yes. .sir; theni by this
shlop.

Q. lv this :Ittal. in between the ntoncommi-sSioned officers -Ind
slhps?-A. es. s1r; in between the nocommissioied officers' quar-
ters ad mhol .. asn(d come on baek aroumid by the cavalry stables ail(l
up by the haker's .,io i) atid aromild.

Q. After I)a.-iIg I-,t ween the noimcommissioned ofieers,' quartersand~l thm. l)S you l)1a.(d aroml(I on that road?-A. 'lIhat comes
around 1) tlie Itker's sho).

Q. All vo ke )t tlh.e various bluillitgs on your left?-A. All
tho-u, Imuillirg-t his was the cavalry stables-kept this on my right
Co~llilg back.

Q. lhnt the bakery, commissary, and quarterma.ter',; you kept on
y'ou1r left ?-A. Yes.Q. And the inommouuissioied officer.s' quarters on your right?-A.
() ly right : yes, sir.

Q. III walking your po that. night (lid you hear anything tin-
usal ?--A. Yes.

Q. What was i,?-A. Abwt 12 o'clock I heard a couI)le-two shots
over from my post; I was around about the quartermaster building
their.

Q. Can you described the general location of those two shots you
heard ?-A. As near as I could, I would say it, was over to that road,
over to the right from me, as near as 1 can say.

Q. Where was the general location with respect to the hospital?-
A. Ofl to the right of the hospital.

Q. W1 as it. near that road that divided-
By assistant judge-advocate:
I objec:t to this as a leading question.

By associate counsel:
May it please the court, I in perfectly willing to modify that question. It

is purely descriptive, and If the witness can give me tie information, or give
the courtt the Information without unnecessary delay. as to .Just the location Io
wishes to mention, I am glad lie should (10 that. It IF only just to save any
delay about hi wandering about locutions that I ask the question in that way.

Q. What, do you mean by the right; do you mean the right as you
were walking down your post toward the hospital ?-A. Yes, sir.

Q. Would you attempt to fix definitely the location of those two
shots?-A. No, sir; I would not.
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Q. Did vou hear any further shooting after those first two shots?-
A. Yes, sii'; I heard two more shots.

Q. What was the general location of that second shooting ?-A.
From what I know of the town, I took it to be toward Allison's
saloon.

Q. Why do you say Allison's saloon ?-A. That's the only place I
knew up in that way I could say anything about.

Q. lou think it was in the tenderloin district?-A. Tenderloin
di'(rict; yes, sit'; somewhere.

Q. You are familiar with the location of Allison's saloon?-A.
Yes, sir.

Q. And you specify Allison's saloon because you know that is in
tile A. Yes, sir.

Q. Did you hear any further shooting that night?-A. Yes, sir;
I heard a fusillade of shots aftw, wards.

Q. What was the approximate location of that fusillade of shots?-
A. It seemed to be in the vicinity of the barracks somewhere.

Q. In the vicinity of the men s barracks?-A. On the men's bar-
racks.

Q. You could not definitely fix that particular location?-A. No,
sir; I could not.

Q. Ash, were you visited by any nonconunissioned officer that night
except the corporal of your i'elief?-A. Yes, sir; I were.

Q. 11'he was it?-A. Corporal Madison.
Q. How do you know it was Corporal Madison?-A. I halted

him--I challenged him.
Q. What was the response to that challenge?-A. He come up, I

asked him what his business was there; he told me he had orders
from the major to go down to see if any bullets had hit the noncom-
mi. .ion(!e ofl,,ers qulsirterq.
Q. Did you fire your piece that night?-A. No, sir.

CIOSS-E.,A . I NATION

QUESTIONS BY ASSISTANT JI'U(;E-ADOV'AT.

Q. You were down at the wharf where the ferryboats land?-A.
Yes, sir.

Q. For about how long all together that night?-A. I was there
from 7 to 9, sir.

Q. During that tine did you 'e any soldiers at aJ!?-A. No, sir;
I did not.
Q. How did 'oii collie to leave there?-A. I had orders to come

back to the post at 9 o'clock. from the officer of the day.
Q. Did you, while you were down there at the wharf, or en robte

to or from'the wharf.'receive any iltits or were you jeered or hooted
at by any of the people?-A. Yes, sir.
By as'sociate couitsel:
I ,il.je,'t to that question. may It please the coirt. I believe that Is entirely

Irrelevant. 'here has beeti some discivsito with tis witness in pwevious
investlglhitiol'. as to whether (or not he rP(vlv'd any abuse on that particular
evening, anl fas nothing whatever to do- with hiq examlnatlon before this
court. li ny itiuiun it is g4,i' g into c',llateral matter 1iii14 (lIme;I ot affect
his testimony In any regard whatever. Ills testimotny Is most credible on
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that Ixuut. 1. therefore, object to the question on the ground that it covers
latter not icidled In the direct examination.

By the assistant judge-advocate:
May it please the court, this ques..n, It seems to me, Is upon matter that is

rc(hiint, and the fact was brought out In the direct examination that this
witness was down there for a period of a couple of hours only three hours
before the shooting and. ilisinuch as It appears that he has made other affi-
davits in which the actions (if the people on that night in his vicinity were
bought )uit. it sees to tile that It Is relevant now, that throughout the entire
case the ntihde, or the tiecessity of finding out from jlll witnesses possible
is to the state of feeling both on tle pirt of the men ilad on the part of the
towilsIpe,,ile ih11s heell itikio~lehedged by the court, ind I ask that this question
be nlowe-d.

By associate comiisel
May it please the court, unless the prosecution Is able to show some connec-

tion betweCet this matter tmtl time matter at Issue I still object to the question,
tilet'ss lie shows it Is of such nature as tip have ctutsed the report by this
witness (4) lilly ollti'*rs at Fort Brown, Irtihulaly to Major Pen'ose, I ean't
see Ik tins tiny beating onl tihe case. As I say. it is an extended investigation on
a eollratln point, In which the witns. is hlp,:red credible throughout that
Invest IIgtion.

The accused, his counsels, the witness, the reporter, and the
judge-advocates then withdrew, mid the court wts closed, ond, on
being opened, the president. anouneed, in their l)resence, as follows:

I ailn ii.tru,.te'd Iy the o'tll't to 1iltliiiillice thalt tie ot',j'itiwti is not sustuin'ed.

Q. state w]at these insults or jeers were anld when they oc-
ctrred.--A. Well, tt first there was it man walked up and-I don't
know who lie were, but the inan that stays there at the wharf
(ollectinig ievetilles, M wl1atever lie is.-and lie wanted to know front
Iis man wait was my l)usine ss there, what wis this negro's
business ltere. mind tie" other inin says, " I guess he's on luty,
lie ]ills got his belt on," anud the other man says, " Why
don't you rn Iiuit away from here?" le says, "I an notgoing io Ioller hiili he is attending to his own duty." Later on a

VI'oWd collie tip III)(] wanted to know " What that datmn i~igger was
toin1g around ere, anyway; lie ain't got any business around here;
ouglt to runi hint away." That's all they said to mne insulting.

Q. )id you report ihis to the corporal of your relief ?-A. No, sir;
I reported to no one.

Q. )id you report it, to anyone prior to the time you made out
aftidalvit, before representflttive'of the Constitution Ieague?-A. No,
sir.

Q. How ninv shots did you lear from the general direction of
Allison's saloon.-A. I could not say whether it was two or three;
niay have been three.

lQ'WVere they pistol or rifle shots?-A. I couldn't say whether
thley was pistol'or. rifle sho1ts.

0. With reference to the shooting you heard after that. Can't
yol state a little .more lefinitel as to its location, as it, appeared to
ymu at. tie time?-A. No, iir; I can not.

Q. )id you ever locate it. as coining f,'om the vicinitv of the rear
of the barracks?-A. I don't understand y'ou. sir.

Q. Did you ever locate this shooting as apparently coming froill
the vicinity of the rear of the barracks. -A. No, sir.

S. Doe. 402, 60-1, pt 2-----68
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By associate counsel:
May It please the court, If the witness does not understand any words asked

him In those questions I want you to ask for then. It you don't understand
any word asked you In a question, ask what It means.

Q. Did you make out an affidavit before Captain Lyon, Twenty.
fifth Infantry, on the 19th of August, 1908?

By associate counsel:
May It please the court, may I ask the purpose of that?

By assistant judge-advocate:
If the court desires, I am perfectly willing to state that Inasmuch as this

witness says he can't locate these shots any more definitely, I merely wisu
to show that an aflidavit taken five or six days after the shooting-that.
though he states In there lie could not positively state from where the shots
were fired, it sounded as though they came from a certain location, and he
defined "at locality with more prc'lsion than lie has now, and I Intend to
read It to hi and ask him If he so stated to Captain Lyon.

By associate counsel:
May It please Ilw iirt, I desire to reiad that stateinteit and let the court

compare It wilh hisl. previous test linny. (Counsel read as follows:) "I im-
mediately hurried to that end of my post, and then a lot snore shots were
fired from the vicinity of the rear or tile barracks."

Q. Is that correct, Ash ?-A. Yes, sir.
Q. Did Corporal 'M.1ison 1sk you wither you had heard any

bullets coming in your direction ?-A. Yes, sir;' lie did.Q. What did you tell him ?-A. Told him no, I huln't heard any.
Q. Did lie ask voil whether tluere hind been any disturbance in the

vicinity of your IOSt, or anything to that effect?"
By associate coun-7 e:
Miy it please the court. I object to hearsay cotiversatioi between this wit.

ness and Corporal Madison.

By assistant judge-advocate:
,May it please Ihic coltrt, tile witless lit that time was a Sentinel anl supposed

to be 4l5I:lginlg is d111lties and walking his imst. A IIIe'ssenlger, a noncom-
missioued officer, kolnes froin the eolllli:ntidinlg ollicer with orders to ascertain
whether any iliet had struck the nololllissioned-oiicers' quarters, and I
have ol doulht lie had somIIe conversation with tils wittiess at that tie, In
the discharge of his duty, and inasmuch as this all happened very soon after
the shooting, I think it Is sulficlently Intimntely Comnected with It to form
part of the res geste and not to be Irrelevant; on the contrary, to be decidedly
relevant, lariiularlvY imismuilChi s Corporal Madison doubtless went bach later
andi replied soluefthing to the cillindlllhug ouliver, th? ilaturi' of which I do
not know. but I wish to find out from tills witness what he actually told
Corporal Madison.

By associate counsel:
May It Ileas', the (ollrt. iii order to save further nrginlet-It Is a matter

of complete ildifference to us---! will withdraw til objection.

Q. (Quiestion repeated to witness.)-A. Yes; lie asked me and I
told him I only heard sone solts fired, a couple of shots over on the
road. Thit's aill.

Q. Did you tell him anything niore?-A. No; didn't tell him
anything e'lse.

Q. Did lie ask you any further questions?-A. No; not as I
remember.
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Q. And to the best of your recollection and belief nothing more
passed between you two at that time?-A. Yes, sir.

Q. Did you say anything to him about having been insulted down
at the wharf?--A. No, sir; I did not say anything to Corporal
Madison. Not at that time I didn't say anything to JiM.

JosErn H. HOwAm, a witness for the defense, was duly sworn, and
testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. Please give your name, residence, and occupation.-A. Joseph
H. Howard; Louisville, Ky., No. 812 Twelfth street.

Q. Occupation?-A. Laborer.
Q. I)o you know the accused? If so, state who he is.-A. Major

Penrose, sir.
QUESTIONS BY THE ACCUSED.

Q. Howard, hove you ever been a soldierf--A. Yes, sir.
Q. When were yo1 enlisted?-A. I was enlisted the 7th of Novem-

ber, 1903.
Q. Tien you were serving in your first enlistment last August?-

A. Yes, sir.
Q. Where were you on the 13th of last August?-A. I was sentinel

on post, sir, at Fort Brown.
Q. You were stationed at Fort Brown, were you?-A. Yes, sir.

T . 'hen you were on guard on that date--the 13th of August,?-
A. Yes, sir.

Q. What relief were you on?-A. First relief.
Q. And who was the corporal of that relief?-A. Corporal

Wheeler.
Q. What post were you on?-A. Post No. 2.
Q. And where is post No. 21-A. Post No. 2 extends around the

soldiers' barracks.
Q. And how did you walk around that barracks?-A. Keeping

the barracks to the left.
Q. Did you go out on a patrol that night?-A. Yes, sir.
Q. What time did you go, and who was in command of the

patrol--A. Corporal Wheeler was. I went, out on patrol, I guess,
about half post 7 o'clock; don't know exactly what time it was.

Q. .)id you get nny special orders that night as a sentinel?-A.
Ye6, sir.

Q. Tell the court what they were.-A. Special orders was to allow
no enlisted men out after 8 o clock.

Q. What time (lid you go on post that nightt-A. Went on post
at half past 10 o'clock.

Q. And you would naturally be relieved at 12.307-A. Yes, sir.
Q. Did you hear anything unusual while you were on post that

night ?-A. Yes, sir.
Q. What was it?-A. This shooting-shooting over in the town.
Q. Where were you when you heard this?-A. I was in rear of

the soldiers' barracks, at the interval between B and 0 Companies'
quarters.
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Q. When yon say in rear of the barracks which side do you mean-
(ft, post or parade ground or toward the town-A. Toward the
toWl.

Q. Tell the court what happened then.-A. First I heard two or
three shots down the road toward the vacant set of quarters, and I
looked over in that direction and could not see anyone, and in about
ilf a minute or so after I heard these first shots a fusillade of shots
was in this alley right across there from the right where I was at.
About that time I called the guard No. 2, and about the time I called
the guard the scavenger was at B Company's rear, and he drove off on
his cart, and I went between the interval to the front side, to the
parade ground, and gave the alarm, discharged my piece three
times, and called the guard. Major Penrose he comiie across tho
parade ground about that tine call to arms was going at the guard-
hlouse, and lie come across the parade ground hollering "Blow call
to arms" to the trumpeter, and the soldiers was coming out of the
barracks, and he went. up and down the barracks and ordered the
soldiers to fall out.

Q. Did Major Penrose say anything to you at this time? If so,
tell the court what it was.-A. Ves, %ir: he asked me what was the
matter, and I told hIim there was soine shooting farther over in the
road to (lie rigid where I was at. I1e w-ked ine did I know what it
was; I told him, - No, sir; I thought they were shooting at me," and
he went on awayv from ne and went down toward B Company.

Q. What did y'ou) do tlen?-A. I still remained where I was at,
waiting for the relif to come from the guardhoiws.

Q. I d the relief cone? -- A. No. sir.
Q. Then what did you do?-A. Continued to walk iny post. I

waited for the relief until I thought it was tinie it was showing up;
it didn't cone, and I continued to walk my post.

Q. Were you interviewed by Major Penrose after that?-A. Yes,
sir.

Q. Whereabouts was this?-A. It was near the gate, in rear of
B Company barracks.

Q.Who else was present when Major Penrose talked to you about
it--A. I remember the battalion sergeant-major being with him.

Q. Do you remember anybody elsel-A. No, sir.
Q. Were you interviewed by anybody else that night besides.Major

Penrose ab6ut this shooting?-A. I remember seeing Captain Lyon.
Q. Did you tell him the story?-A. Yes, sir.
Q. Did vou see any mien between you and the wall at about the

tine t1i1, shooting commenced, or a little before?-A. No, sir; no one
except the seaveltger.

Q. Did you see any men jump over the wall?-A. No, sir.
Q. Could you have seen them if they had jumped over the wall

near B Company's sink ?-A. It was a dark night; I couldn't have
seen them.

Q. You couldn't have seen them ?-A. That far away.
Q. Where could you have seen them ?.-A. If they had come along

across my post going to the barracks I could have seen them along
where I was at.

Q. You didn't see any men back there between the wall and the
barracks at all?-A. No, sir.
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ClROSS-EXAMINATION.

QUESTIONS BY ASSISTANT JU EADVOOA11E.

Q. Did you ever testify before the Senate committee?-A. Yes,
sir.

Q. When I-A. Eleventh of March.
Q. Eleventh of March ?-A. I think it was the 11th.
Q. Where were you born and raised ?-A. Columbus, Ga.
Q. You state thdt you were in rear of the company barracks be-

tween B and C Company quarters at the time the shooting began. Is
that correct ?-A. Yes, sir.

Q. Now state again-you have already stated it, but state as
clearly as you can-the location of those first two shot.-A. It was
down in the road toward the vacant set of quarters.

Q. At a distancea of about how far from where you were--A. I
don't know how far it was.

Q. Was it 50 yards, or 100, or 150, or what ?-A. It was farther
than 150-about 400 yards, I guess it was.

Q. These were the first shots you heard?-A. Yes sir.
Q. And they all came from that location?-A. Except the fusil-

lade; it was up in this alley.
Q. But all the first few shots came from this point about 400 yards

up this road, you say. Is that right?-A. Yes, sir.
Q. How many of these shots were there all together that you heard

at this distance up the road I-A. I don't know; I didn't count them;
I couldn't state how many.

Q. Were there two or three, or how many ?-A. I am guessing at
it when I say two or three; I don't know how many it was.

Q. You didn't hear any single shot before thatV-A. They was not
all together; one after another.

Q. But they all came, it seemed to ou at the time, from about the
same neighborhood ?-A. Yes, sir.

Q. And there iere no other shots fired at all until the fusillade
began up the alleyl-A. Yes, sir.
Q. Did you make an affidavit at Fort Brown, Tex., on the 20th of

August, before Captain Lyon ?-A. Yes, sir.
Q.Did you state then, "The first thing that occurred that was un-

usual was a shot fired in the road opposite where I was at the time on
my post, opposite the interval between B and C Company quar-
ters? "-A. Yes, sir.

Q. So that on that date you testified that the first shot was fired in
the road opposite where you were at the time, between B and C Com-
pany quarters?-A. The first shots was fired in the road. I didn't
mean exactly opposite from where I was at; the road is opposite from
where I was at, but they was in the road up that direction.

Q. You made the statement, however, as I read it to you, did you
not--A. Yes, sir.

Q. Did those first few shots sound like pistol or rifle shots ?-A.
They sounded like rifle shots.

Q. How about those you heard up the alley ?-A. All of them
sounded the same.
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Q. Did you ever have target practice with the Springfield rifle,
model 1003 1-A. Yes, sir.

Q. Did these shots you heard up the alley, as well as those first
few shots, sound like they were fired from high-power rifles ?-A. No,
Sit.

Q. They didn't sound like a Springfield ?-A. No, sir.
Q. What was the difference in the sound between the sound of these

uns and the Springfield ?-A. Didn't have the same report of the
pringfield gun.
Q. Are you positive they were not Springfield rifles?-A. They

didn't sound like the Sprinkfield rifle.
Q. But they were all of one classl-A. Yes, sir.
Q. You didn't hear among those the boom of big guns and the

sharp reports of smaller caliber rifles and the report of shotguns and
so on; they all sounded like the same arm ?-A. The shooting was all
together, this fusillade, and they all sounded like the same gun to me.

Q. How long did you stand there listening to this fusillade before
you called corporal of the guard--A. As soon as thisi fusillade
opened up I called the corporal of the guard the first time, then I
went between the interval on the parade ground side and called him;
I guess it was about twenty seconds.

Q. When did call to arms go; before you left your first position,
or after you came to the second position?-A. After I came to the
second position.

Q. And how soon after you got there ?-A. About immediately
after I fired the last shot; call to arms was going about that time.

Q. So, how long a time was it from the time the first shot was fired
until you fired off your last shot-the last of the three shots you
testified you fired ?--A. About thirty seconds altogether, I guess.

Q. And call to arms went immediately after you had fired your
three shots; is that correct ?-A. Ye., sir.

The court then took a recess until 2 o'clock p. m., at which time the
members of the court, the judge-advocate, the accused, his counsel,
and the reporter resumed their seats.

The witness for the defense, JOSEPH A. hOWARD, late private of
Company D, Twenty-fifth Infantry, resumed the stand, and, being
reminded that he was still under oath, further testified as follows:

CROSS-EXAMINATION CONTINUED.

QUESTIONS BY ASSISTANT JUDGE-ADVOCATE,

Q. With refer-nce to the affidavit made before Captain Lyon on
the 20th of last August, and about which I questioned you this morn-
ing, did you make any further affidavit or information before that
beMore Captain Lyon-is that the only affidavit you made before
him?-A. -There was two I made before Captain Lyon.

Q. One was made on the 14th and the other on the 20th, is that
correctf-A. I disremember what date the last one was made on; I
don't remember.

Q But there was one made the day after the shooting. Is that
not correct?-A. Yes, sir; the day after the shooting.

1060 (StA R. 18, 1007.



AFFRAY AT BROWNSVILLE, TEXAS.

Q. Now, in that one did you state as follows: "At about 12.10 on
the morning of the 14th, when between C and B Company barracks,
I heard a single shot, then five or six, and then a regular fusillade.
The shots seemed to come from the street in the rear of the brick wall
back of B Company barracks." Is that correct?-A. Yes, sir.

Q. How long did you wait for the corporal of the guard or the
relief to come to you after you had given the alarm by firing your
piece and calling for the guard? How long did you wait there in
front of the interval between B and C Company barracks ?-A.
About two minutes, I guess.

Q. I haven't your testimony of this morning, but my recollection
is you said it was about thirty seconds from the time of the first shot
until you gave the alarm. Is that correct?-A. The first shots I
heard there in the road; yes, sir.

Q. The very first shots you heard until the time you fired off your
piece and gave the alarm with that was about thirty seconds. Is that
right ?-A. Yes, sir.

Q. And why didn't you fire your piece more than three times?-
A. Because the last time I fired my, piece-why, the sentinel at the
guardhouse-not the sentinel, but the musician'at the guardhouse-
he was sounding the call to arms, and I knew the people over at the
guardhouse-I Knew they had heard me.

Q. You fired those three shots one right after the other, did you ?-
A. Yes, sir.

Q. Now, in your testimony before the Senate committee, on or
about the 11th of this month,'did you state as follows-

Counsel for the accused:
One mhute. What Is the purpose of this?

Assistant judge-advocate:
This is for the Iurpose, hiny it please the court, of endeavorbig to show that

this witness miade different statements on two different occasions.

Counsel for the accused:
We have no objection.

Q. Question on page 95: "About how long an interval was it be-
tween the time you heard the first two shots and the time you fired
your three shots?-A. About four minutes, I guess. Q. Albout four
minutes?-A. Yes, sir." Is that correct?--.A. I gave the alarm
twice. It was once over in the reveille barracks, and they, I came
over on the front side, on the parade-ground side of the barracks,
and gave the alarm again. That is when I discharged my piece.

Q. Yes. You state here, I understand, that it was about thirty sec-
onds from the time you heard the first shot until you gave the alarm
by firing your piece three times. You stated before the Senate com-
mittee, according to the report as I have just read it, that that same
time was about four minutes. Did you so state before the Senate
committee?-A. (Pausing)-

Q. Did you so state before the Senate committee?-A. Yes, sir.
Q. Now, how far off the alley did this fusillade of shots seem to

be-how far from you or how far from the interval between B and
C Company barracks--A. I don't know, sir, exactly, how far it
was.
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Q. Can't you give the court any idea whether it was near the place
where the aley meets the road that runs along the garrison wall or
whether up in the next corner?-A. It was up in the alley-a%-.ay
front the mouth of the alley. I drn't know how far it was.

Q. Do you know where the Cowen house is--A. No, sir.
Q. Do you know where the Leahy Hotel is?-A. No, sir.
Q. Now, the nature of this fusillade. Did it sound to you like

shotguns and pistols, or did it sound to you like rifles?-A. It
sounded to me like it was the same kind of guns.

Q. Now, with reference to this scavenger, who I think you stated
was at work in the rear of B Company barracks. Where were you
when you saw him ?-A. I was there at the interval between B and
C Company's quarters.

Q. So it was just at this time, then, the shooting beganl-A. At
the time this fusillade was going on when I first saw this scavenger.

Q. phat was the first time you saw him ?-A. Yes, sir.
Q. You are sure you did not see him about two minutes before

that?-A. No, sir; I did not see him until he drove off in his cart;
that was the only time I seen hint.

Q. Do you know what his name is?-A. I have heard his name.
Q. What is it -A. Taniayo, I think it is.
Q. Were you close enough to him to recognize him f-A. No, sir;

I couldn't tell whether it was him or not; allI knew it was a scaven-
ger's cart; I could tell it was his cart.

Q. How could you tell that?-A. I could tell by his rolling away,
and I knew no one was supposed to be there at work but the scav-
engrer.4. Did you see him at all before the shooting began f-A. No, sir.

Q. Did you see him at the time the fusillade began?-A. Yes, sir;
he drove off.

Q. Just as soon as the fusillade began ?-A. Yes, sir.
Q. And how long was it from these first few shots mntil the

fusillade began; how many sec nds, approxiniately?-- A. I don't
know.

Q. Five seconds, or ten seconds, or twenty seconds, or how longf-
A. About twenty seconds, I guess: I don't know exactly.

SQ.So within twenty seconds after the first shots, then, you heard
him drive off-is that correct?-A. Yes, sir.

Q. And from the sound did this cart seem to be moving fast, as
though the animal was running, or as if the animal was walking?-
A. It was running. _

Q. And it started to run just as soon as, or rather about twenty
seconds after the first shot; is that right ?-A. About twenty seconds.

Q. You are sure you did not see him when lie went in to get a drink
of water--A. No, sir; I did not see him.

Q. You are sure that his cart, at the time you heard it start to
move, or just before the time you heard it start moving must have
been standing near the rear of B Company barracks; that is, near
the sink of BT Company f-A. No sir; but when I remember seeing
the cart, why, he was there at B Company sink-that is where I saw
him at; the only time I saw him was at B Company sink. I don't
know where he Was before that.
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Q. And he was there when the firing began, at B Company sink-
A. At the time of the fusillade; I remember his being there and driv-
ing off.

Q. And you are sure, at the time of the fusillade, he was near the
sink that B Company usest-A. Yes, sir.

Q. You are sure it was not in front of B Company's barracks?-.
A. No, sir; it was not in front.

Q. And wasn't right up close to either end of the barracks; you
are sure his cart was there at this sink, are you ?-A. Yes, sir.

Q. Did you see him emptying any ash can there that night?-,-A.
No, sir.

Q. If he said you passed him while he was emptying an ash can
right there, is that true or not?-A. I don't know, sir.

Counsel for the accused:
Wjilt a minute. We object to that; be said he did not see him. It is no fair

examination to make this witness say another witness Is telling an untruth.
Q. How close to the rear of B Company's barracks -did your beat

run ?-A. My beat was right by the side of the soldiers' barracks,
right by the quarters.

Q. So that if you walked on your beat in the rear of B Company's
barracks, how close to the building would you be?-A. As close up
to the building as I co-dt, get, if it was right along by the side of the
building-

Counsel for the accused:
I make a motion that this question be stricken out. We have already objected

to it, and we think that we should be given an opportunity to object to
questions; and we ask that counsel be so instructed that this form of cross-
examination is not proper and we do'not wish it to be so conducted. We have
a right for our objections to be Interposed In due the, and when counsel
gets up to make an objection he Is entitled to a respectful hearing%. We move
that that be stricken from the record; we make the motion to have it
struck out.

Assistant judge-advocate:
May it please the court, when counsel objected to that question I recognized

the facts that possibly there were valid grounds for the objection, and instead
of getting up on my feet in a formal announcement that I withdrew the ques-
tion, I started on an entirely different question.

Counsel for the accused:
Certainly, and he knew-must have known-there had been an answer

recorded, and we object to It. Ile must have known it.
Assistant judge-advocate:
It Is really Imnmaterial whether that question remains of record or not,

except that it has been, I believe, the rule of the court not to expunge the
record.

The president:
I ask you if you withdrew the question

Assistant judge-advocate:
I do withdraw the last question.

Counsel for the accused:
If the matter is stricken out, we have nothing to say, except to make the

request that we be accorded courteous attention when we arise to Interpose
an objection.
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Assistant judge-advocate:
In view of the fact that there are a number of records now In the record, If

these remarks appear In the record, I think, as a reason for these remarked,
that the record should .tand Just exactly as It Is, and I respectfully ask for
the ruling of the court as to whether the entire record should remain as It is,
or whether all of this should be stricken out. I personally would rather that
It should stand as It is.

The president:
Do I uinhlerstnnd the request of counsel for the defense to be that It be

stricken out?

Counsel for the accused:
The motion I make Is that the court will not consider that as evidence.

But I now object to this method of examination where a question Is recorded
and advantage taken of that without giving us a chance to hare an orderly
and decorous hearing before the court; that Is all I object to now, except
that I make the motion in addition that that be stricken out. We ask for the
ruling of the court on that point.

Assistant judge-advocate:
But first. may it please the viurt, I desire to state that there is nothing that

is not orderly in asking the witness a question, and if he answers a question
before an objection is raised there is no reason, it seems to me, why it should
not be made of record. As to whether It should be considered as evidence
or not, rests with th court.

Counsel for the accused:
In a;! cases when counsel on either side, in all well-regulated and properly

conducted proceedings before any court, gets up and makes au objection, he
Is certainly entitled to receive a hearing, and that is what I referred to.
Counsel went on continuing his examination of tie witness without any reply
whatever, anid we do object to that, because It is highly improper.

The accused, his counsel, the reporter, the witness, and the judge-
advocates then withdrew, and the court was closed, and, on being
ope ed, thb president announced, in their presence, as follows:

Will the reporter please read the question and answer?

(The reporter read the question and answer, as follows: Q. If he
said you passed him while he was emptying an ash can right there, is
that true or not?-A. I don't know, sir.)

Counsel for tle accused:
We object to ihat as an improper question to be asked at that stage of the

proceedhig, and we ask the court to strike it out.

Assistant judge-advocate:
The prosecution Is perfectly willing to have that question and answer not

regarded as evidence and not considered by the court. My action way have
been hasty in going on with another question, but I thought that counsel would
understand that I had withdrawn that question and was going on with another,
and It was not with any Intention of being disrespectful to counsel that I did
not rise to my feet and formnally withdraw the question.

Counsel for the accused:
With that explanation, we have nothing further to say, except this: While

we accept the gentleninn's present statement, he tins no warrant for saying we
understand anything of the kind, In our Judgnment.

The president:
If there Is no objection, then, you may proceed with the trial. The question

and answer will not be considered as evidence.
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Q. Did your beat run within 10 feet of the rear of the barrackst-
A. No, sir.

Q. Within how many feet of the barracks did it run t-A. About
2 or 3 feet-right along up the side of the barracks.

Q. Was this time when you saw the scavenger, or heard his cart
run away from the sink in the rear of'B Company's quarters, the
only tune you saw him that night?-A. Yes, sir.

. Your beat was approximately how many hundred yards long,
all the way around it?--A. I don't know, sir; I couldn't say exactly
how many hundred yards it was.

Q. Can you give us an idea, whether it was 300 or 400 or 500 yards
or not?-A. (Pausing.) -

Q. It took you approximately how long to walk around your beat
that night-about how long? About five minutes, or ten minutes, or
fifteen minutes, or how lon ?-A. If I was walking very fast, I
could walk around in about six minutes.

Q. Walking at your usual gait., at the gait you probably were walk-
ing that evening, how lollg would it take you to go around ?-A. I
don't know, sir, how long it would take me to go around.

Q. Can't you give us an estimat'--your best judgment?-A.
(Pausing.)-

Q. Would it have taken you ten minutes?-A. About eight min-
utes, I guess.

niQtWas the night in question dark or light, or clear?-A. A darkmgt.
Q. How far could you see a person that night?-A. I could see a

person, to recognize them, about 4 or 5 feet away from me.
Q. Well, how far away could you distinguish forms moving

through the darkness-not to recognize individuals, but to just dis-
tinguish the fact that people were near by-how far or how close to

ou would they have to be in order to be seen?-A. About 40 feet,
guess.
Q. Now, with reference to the firing of your last shot, how soon

afterwards was It that you resumed walking your post?-A. About
two minutes, I guess; something like that.

Q. The. fusillade was still going on, was it?-A. Yes, sir.
Q. And continued for how many minutes after that?-A. I don't

know, but I had gone around my post and was in the rear end about
the time that the shooting began to cease. I had gone around from
the front side where I was at and was in the rear of the quarters.

Q. Now, from this position where were you when you fired those
three shots to give the alarm, which way did you start walking your
beat after you got back through that interval to the rear of the bar-
racks and then started westward, keeping your barracks to the left--
or did you start in any other direction in front of the barracks?-A.
I went down in front of the barracks, not to the left.

Q. So you passed down in front of C Company aid facing the bar-
racks is that correct?-A. Yes, sir.

Q. How far had you gone when the firing ceased?-A. Along
about in the rear of the vacant set of barracks.

Q. So you had turned the eastern end of the line of barracks and
had come back part way, about?-A. About the end of C Company's
barracks, near that end of the barracks.
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. Q. Which end of C Company's barracks, the end toward the vacant
barracks?-A. Yes, sir.

Q. During all this time that you were walking from the interval
between B and C Company barracks, down in front of 0 Company
and the vacant barracks, could you have seen anyone who came
into the post from the towfi side and entered the barracks from the
rear?-A. Yes, sir; I could have seen them if they were close enough
to me.

Q. But if you were in front of either C Company barracks or the
vacant barracks could you have seen anyone jumping the wall and
approaching the rear of any of the barracks?--:A. If ]-were in front?

Q. If you were in front of C Company barracks or the vacant
barracks ?-A. No, sir; I couldn't see any in front.

Q. So it was only at the time you happened to be in the interval
of the companies that you could have seen anyone come in from the
town side?:--A. Yes, sir.

Q. And the firing ceased when you got, as I now understand you,
toward the east end of C Company's barracks after you had turned
the corner, is that right ?-A. No, sir; I said I was near the end of
the vacant set of barracks, near C Company.

Q. And the firing ceased about that time?-A. Yes, sir; in the
rear of the barracks.

Q. Then you continued walking right down in the rear of the bar-
racks toward the west end of the line of barracks?-A. I don't know
which end it was, I was walking toward the gate.

Q. Toward the river?-A. res, sir; toward the river.
Q. While you were walking down in front of C Company's bar.

racks were the soldiers coming out?-A. Yes, sir.
Q. Were they coining out from their occupied barracks, tooA.

No, sir; the other occupied barracks.
Q. I say, were they coming out from the other occupied bar-

racks?-.A. They were coming from the company's barracks; yes, sir.
Q. There were no troops in that vacant barracks?-A. No, sir.
Q. Before the shooting began, or at the time it first opened, did

you hear anyone calling out anything in a loud tone of voice--A.
No, sir; I didn't hear any noise at all.
Q. Did you hear any yelling at all during this firing?-A. No, gir.
Q. Did you hear any bullets coining over your head or within

hearing?-A. No, sir.
Q. Could you, from your position in the rear of the barracks,

assuming that you were on -that part of your beat, could you see
anyone between you and the wall, if they had happened to be right
opposite you ?-A. Yes, sir.

Q. The wall was white, wasn't it, a dirty white, so that a person
standing in front of it would show plainly in front of the wall I-A.
I disremember whether the wall was white or not.

Q. But at any rate you could have seen people between the bar-
racks and the wall, couldn't you ?-A. Between the barracks and the
wall; Yes, sir.
Q. Yes. Did you pay particular attention during the shooting

and toward the close of the shooting, and after the shooting was
over, to see whether anybody jumped over this wall from the direc-
tion of town and came toward the barracks?-A. Yes, sir.
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Q. This scavenger's ,-art, did it go off at a fast run, or only a
slow gallop, or at a walk, or what ?-A. It went off with a run.

Q. Did he have a lantern on his cart while he was going, or was
there any lantern on it?-A. I don't remember whether he had a
light or not.

Q. Did you ever see him at night before?-A. Yes, sir.
Q. Did he always have a lantern with him or not?-A. Yes, sir;

he always carried a lantern. I had been on other posts, and I re.
meniber seeing him, he had a lantern with him.

Q. And do you remember now whether he had his lantern with
him that night or not ?-A. No, sir; I don't remember whether he
did or not.

Q. In which direction did you fire your piece when you gave the
alarm ?-A. Over toward the officers' line; my piece was elevated.

Q. So that the bullet was to pass well above the officers' quarters?-
A. Yes, sir.

Q. Now, toward which end of the officers' line did you fire it--
toward the western or toward the eastern end-that is, toward
the end near the river or away from the river?-A. The river is in
the rear of the officers' line and I was facing the officers' line when
I fired my piece.

Q. Did you fire your piece more in the general direction of the
conimandig officer s quarters, or in the general direction of Lieu-
tenant Grier's quarters, or in the general direction of Captain Mack-
in's quarters, or what general direction?

Counsel for the accused:
We object to the question, because It is not shown that this witness knows

where these officers lived.

Q. Do you know-
Counsel for the accused:
We object to the questku4.

Assistant judge-advocate:
We withdraw the question.

Counsel for the accused:
Now, may It please the court, when we make an objection we ask that we be

allowed to have our objection ruled upon.

The president:
I thought I understood the assistant Judge-advocate to say that he withdrew

the question.

The assistant judge-advocate:
I so stated.

Q. Did you know on that night where Major Penrose, the com-
manding officer, lived?-A. Yes, sir.

Q. Did you know where Lieutenant Grier lived?-A. I knew
about where he lived; I couldn't state exactly, but I knew about
where his quarters were.

Q. Did you luow where Captain Macklin lived ?-A. Yes, sir.
Q. And you knew practically where Lieutenant Grier lived, did

you?-A. Yes, sir.
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Q. Now, when you fired those three shots in the general direction
of the officers' quarters, was your piece pointed more in the direction
of the quarters occupied by Major Penrose or more toward those
occupied by Lieutenant Grier, or more toward those occupied by
Captain Macklin-which was the direction--A. It was more
toward those occupied by Lieutenant Grier.Q. With reference to this fusillade in the alley, was it kept up, did
it seem to draw nearer to you, or to get away farther from you-i-A.
It seemed to be going farther away from me.

Q. Did you see any shooting at all inside the wall, or hear the re-
ports of any rifles inside the wall, other than your own?-A. No, sir.

Q. Were the lights out in all the quarters at this time?-A. Yes, sir.
Q. No lights at all ?-A. No, sir.
Q. About how many men, to judge from the sound of these shots

after the fusillade began, did you think at the time must be in the
party --A. Just about 10 men; something like that.

Q. You are sure there could not have een 15 or 20 men in it-
A. I don't know how many there was; I am just guessing at it when
I said about 10 men.

Q. Did you ever examine the barracks to see whether any of the
bullets had struck the town side of the barracks?-A. We looked at
the barracks the next morning while I was on post, and I didn't see
where any bullets had struck them.

Q. About how many shuts did you hear altogether that night?-.
A. There were 50 shots or more, I gue.s.

Q. By the way, with reference to the distance around your beat,
around these four sets of barracks, didn't you ever make an estimate
of about how far it was; about how many hundred yards it was?-
A. Yes, sir.

Q. What did you place it atW-A. I don't know exactly what I
placed it at.

Q. What is your best judgment?-A. About 500 or 600 yards, all
the way around, I guess.

Q. bid you hear any of the shots down the road that runs from
the garrison wall, any further away than those first few shots you
spoke about ?-A. No, sir.

Q. When you were walking the post that night, after the shoot-
ing began, did you see any noncommissioned officers come down to
join their companie--A. No, sir; I don't remember seeing any.

Q. They all lived in the direction away from the river, did they
not?-A. They all lived down towards the guardhouse.

Q. And in that general direction?-A. Yes, sir.
Q. Now, other men might have come into the barracks that night,

might they not, just as easily as the noncommissioned men that were
coining from their quarters, and you not have seen them --A. Yes,
sir; they could have come in.

• Q, Did you ever make a statement to Major Blocksoml-A. Yes,
sir.

Q. Did you tell him about firing your piece three times?-A. Yes,
sir- I think I did.4 Were the companies fully formed at the time you resumed
walking your post after giving the alarm, or were there only a few
men down in front of eacI of t-he barracks?-A. The companies were
not formed exactly, but the men were down.
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Q. Were all ff the men down ?-A. I don't know whether all of
the men were down or not. There were some men down-B and 0
Companies were down in front.

Q. There were some men down in front of these two companies,
and you don't know about your company, because you were not close
to it; is that correct?-A. Yes, sir.

Q. Now, with reference to this firing that was still going on after
you had resumed walking your post and had gotten around toward
tie end of the vacant barracks-that is, nearest C Company-was
this firing of a little different nature than the fusillading you heard
down the alley ?-A. Yes, sir; it seemed to be scattering shots.

Q. It seemed to be scattering shots-and there were some pistol
shots and shotguns, did 'you think ?-A. I don't kn6w; they all
seemed like the same guns.

Q. But there were not ve'y many shots fired along toward the
last part of the shooting; is that right or not?-A. There were a few
scattering shots along toward the last part of the shooting; seemed to
be further, 'way downtown.

Q. And it was at this time you were out behind the place you
mentioned-that is, near the end of the vacant barracks-is that cor-
rect?-A. When I heard those scattered shots I was walking along
the rear of the vacant set of barracks.

Q. So the main fire was how long before-that is, the heavy fire
had ceased when you were whee?-A. The fusillade?

Q. Yes; the fusillade or heaviest firing; the heavy firing, when was
that, I say?-A. It was over about the time I started away from
where I was at, in the interval between B and C Companies; of
course the main heavy part of it was over about that time, but the
firing continued to go on until I got in the rear of the vacant set of
barracks.

Assistant judge-advocate:
We have no further questions.

REDIRECT EXAMINATION.

QUESTIONS BY COUNSEL FOR THE ACCUSED.

Q. Did you have any watch or any means of measuring time that
night, Howard ?-A. Watch?

Q. Yes; did you carry a watch?-A. No sir.
Q. Your statements about the time are all mere estimates, then, are

thea-?-A. Yes, sir. .
I. think you said that Major Penrose was the first officer you

saw to recognize, didn't you ?-A. He was the first person I saw &at
night to recognize.

Counsel for the accused:
We have nothing further.
The president:
Any qiestious?

Assistant judge-advocate:
No, sir.
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The president:
DismIss the witless
(Excused.)
Counsel for the accused:
Call Captain Lyon. If you please, we simply want to remind the court that

we are breaking into the regular order of our evidence in calling Captain Lyon.

Capt. SAMUEL P. LYON, a witness for the defense, after being duly
sworn, testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY THE UDOE-ADVOCATE.

Q. Please give your name, your rank, and your present station ?--
A. Samuel P. Lyon; captain, Twenty-fifth Infantry; Fort Reno,
Okla.

Q. Do you know the accusedI If so, state who he is.-A. I do.
Maj. Charles W. Penrose, Twenty-fifth Infantry.

QUESTIONS BY C'JNSEI, FOR TIE ACCUSED.

Q. How long have you known Major Penrose, Captain Lyon -
A. About three years.

Q. Since when ?-A. Since April or May, 1904.
Q. Is that the time that he joined the battalion of the Twenty.

fifth Infantry of which you are a member?-A. It is; yes.
Q. How much service have you had, Captain, and with what

organizations?-A. I have had a little over seventeen years-with
A Troop of the First Cavalry as an enlisted man, and about twelve
years with the Twenty-fifth Infantry.

Q. Practically all your line of service, then, has been with the
Twenty-fifth Infantry?-A. Yes, sir.

Q. Where has your service been, Captain ?-A. At Fort Missoula,
about four years; in the Santiago campaign of 1898; at Fort Logan,
Colo., about three months; about two years and three months in the
Philippines, and the rest of the time at Fort Niobrara, Nebr.

Q. In what canpaigns were you in the. Philippines, Captain?-
A. I was, in 1899, in the La Loma line for about three months, and
then I was with the regiment when they went into the Zambalos in
November, 1899; then I was with General Baldwin in the Moro
campaign of 1902, in central Mindanao.

Q. W hat companies have you served in in the Twenty-fifth, Cap-
tain Lyon ?-A. With B Company, F Company, I Company, K Com-
pany, A Company, and D Company.

Q. How long have you been with D Company?-A. I have com-
manded D Company since January 1, 1904.

Q. What is the record of this battalion, B, C, and D Companies,
as to soldiering qualities and discipline?--A. It has always been
excellent.

Q. How did it compare with the other battalions of the regi.
ment-A. I think it compared very favorably.

Q. Have you served in B Company in the last year or so, at Fort
Brown, at brownsville, Tex.?-A. Yes, sir; I was at Fort Brown
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from the 28th of July, 1906, until the 24th of August of the sanit;
year-not quite a mouth.

Q. Were you in Brownsville on the 13th of August of last year?-
A. Yes, sir.

Q. Did you receive any unusual orders that day, any orders out
of the ordinary, as company commander that day?-A. About half
past 5 or 6 o'clock in the evening of August the 13th I received orders
from the commanding officer, through his adjutant, to notify my
coralfany that all passes were suspended after 8 o'clock p. m., and to
nolify the men then in quarters and in the post, and to send out and
find out all the men who were absent on passes in the town of
Brownsville, and have them come at once back to the post.

Q. Was this order published with your company; if so, when and
how?-A. It was published by the first sergeant at retreat roll
call that evening.

Q. Did you understand by this order that the men of the com-
pany were to be held in after 8 o'clock-to be kept in ?--A. I under-
stood there was to be no authority granted them to leave the postafter 8 p. m,Q. "What action did you take under this order?-A. I directed my

first sergeant to ulbli.h this order at retreat roll call and send out
and not ify all the men he could find who were on pass in the town to
come back to the post before 8 o'clock.

Q. Do you know if this order was obeyed ?-A. The order was
published, and efforts were made to find all men that were absent
from the post.

Q. Was the check roll call held in your company, Captain Lyon V-
A. Yes, sir.

Q. At what hour did you have it checked at Brownsville?-A. At
11 clock p. m.

Q. Were any absentees reported to you from that roll call that were
not already checked ?-A. I did not receive the report of the roll
call; that was received by the officer of the day.

Q. Well, if absentees are reported, they are called to your attention
-when-as company commander, I mean ?-A. The next morning.

Q. W ere any absentees reported to you ?-.A. No, sir.
Q. You say it was the custom of the officer of the day at that place

to receive these reports, this check there-A. Yes, sir.
Q. The reports of the first sergeant, any report of the first sergeant,

or the report of the noncommissioned ofimir?-A. In charge of the
quarters.

Q. Did you understand why this order was given?-A. I think I
lid.

Q. Why was it?-A. I understood that it was given as a result of
the Evans episode, in order to prevent an), other of the men of the
battalion from being maltreated by the citi:,ens of Brownsville.

Q. Now, did anything unusual occur that night later on?-A.
There was some shooting about midnight, or a few minutes after.

Q. State what you heard, Captain.-A. At about ten minutes after
12 I was awakened by the sound of 2 shots; those 2 shots were fol-
lowed by 5 or 6 more in rapid sucoession, and after that came a num-
ber of shots, apparently an attempt at about two volleys; and then a
lot of scattered firing.

St. IDoe. 402, W0-1, pt 2-69
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Q. Where wore you at this time?-A. I was in my bed, and was
awakened by the first 2 shots.

Q. What did you do?-A. I got up and dressed hurriedly-that
is, I partially dressed, put on a blouse and trousers over my paainas,
and a pair of shoes, ilud went downstairs to my company as rapidly as
I could.

Q. Did you hear anything or see anything before you got out of
your quarters other than the firing?-. As I was going down my
front steps, just about as I reached the front door, I heard Major
Penrose souring to sound the call to arms, evidently shouting to the
guards.

Q. Where was he, apparently, when you heard this?-A. In front
of his quarters, on the parade.

Q. So that he had gotten out of his quarters ahead of you, thenf?-
A. Yes, sir.

Q. Well, did the call to arms go then?-A. Yes, sir.
Q. Did you hear Major Penrose call this before you heard the call

to arms ?-A. Yes, sir.
Q. What did you do then ?-A. I went on a run to my company.
Q. Now, tell us what you did, unless something occurred before

you got to your company-go on and tell us what you did when you
got there.-A. When I got to my company there were only one or
two men who had gotten outside. I went into my lower hall, and
there I found my quarterinaster-sergeant-Sergeant Green-I asked
him what the trouble was, he said, "TWe are being shot up from the
town." The first sergeant had not gotten to the company yet from
his personal quarters.

Q. The first sergemit slept outsidel-A. Yes, sir.
Q. Whereabouts?-A. He slept in a house assigned to him by the

commanding officer, about 400 yards-from 400 to 500 yards east of
the line of barracks.

Q. Well, go on.-A. The first sergeant not being present, I told
Sergeant Green to horry the men otitside, and then I went out again
to the company parade ground and superintended the falling in of
the company.

Q. Then what happened ?-A. After the men had gotten out I
called in a noncommissioned officer in charge of the quarters and
asked him if everybody was outside. He said, " Yes, sir," and then
I went around the company and inspected the men to see if they had
their guns and belts, and I found a few men who had con down
without any ammunition, other men would have 20 rounds; the men
who had 20 rounds I made give 10 rounds to the men who had none,
and then I called over to Major Penrose, who was somewhere in the
vicinity of B Company, that my company was all formed, or all
ready-words to that effect; he then directed me to take my company
and place them in line of skirmish, all around the wall, extendiiig
west from the main gate to the river.

Q. You didn't have any roll call tip to this time?---A. No, sir.
Q. Just simply a formation ?-A. Yes, sir.
Q. What did you do when you got around in the rear, then, Cap-

tain, after you had formed your company as you were ordered, after
ou had formed it in line of skirmish-I mean in the rear of the

barrack ?-A. I had the roll called.
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Q. Ilow was this done?-A. The first sergeant got a lantern and
had his roll, and lie and I together-that is, he called the names and
I stood right alongside of him, and we went back and forth from
point to point, so as to be sure every man who answered to his name
was actually the man to whom the name belonged.

Q. What was the result of the roll calll-A. Two men were on
pass. The rest of the company was present, or accounted for.

Q. You personally satisfied yourself on that point?-A. I did.
Q. Now, Captain Lyon, from the time you were aroused until you

got to the company and got it formed, what duration of time do you
calculate there was? I do not assunie that you had a watch with
you.-A. Three or four minutes from the time I woke up until the
company was formed.

Q. Now, when did the firing cease, with reference to the forma-
tion of your company, as you recall it?-A. The last shots I heard
were just about the time-either just before or just after-I reported
to Major Penrose that my company was all ready.

Q. Were you in a position to see if any men joined your company
from the time you made this report until you got them around by the
wall?-A. Yes, sir.

Q. Did any men join your company during that time?-A. No, sir.
That is, from the time the. colipany was formed until they were
deployedI

Q. Yes, sir.-A. No, sir.
Q. Now, let us take up this firing that you heard. Tell us just

what you heard in the way of firing and what you took it to be.-A.
The first two shots I heard were in my opinion revolve' shots.

Q. And where did you locate them, if at all?-A. Somewhere
northeast of my quarters; I lived in No. 3.

Q. (Referring to map.) That is your quarters there?--A. Those
are my quarters there-northeast, or east of northeast.

Q. Will you go and point it out?-A. Yes, sir (indicating on
map). The firing sounded off up here, up in that direction (indi-
cating beyond the vacant set of barracks).

Q. Now you do not pretend to locate any locality; you simply give
directionsi--A. That is all.

Q. What did you hear next?-A. 'Ihen I heard 5 or 6 shots in
rapid succession that I also took to be revolver shots.

Q. What general direction were they, if you recollect?-A. They
were simply-I could not at the time locate them at all-they were
simply generally somewhere near north of the post, somewhere
beyond the barracks.

Q. Now, what was the next firing you heardl-A. The next firing
was these attempts at volleys, and indiscriminate firing, a lot of
rifle firing, some kind of high-power rifle; and then later I heard
many more revolver shots.

Q. Have you any distinct impression as to where this firing was,
whether it remained in the same position?-A. Yes, sir.

Q. Tell the court your recollection as to that.-A. I could not at
the time locate that firing, except that it was somewhere back of the
barracks.

Q. And, as I understand you, you took it to be high-power guns?-
A. Yes, sir.
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Q. And I understand you correctly to say that toward the lost
you heard some more pktol iring?-A. Yes, sir; that was further

ack in town.
Q. Now, Captain Lyon, after you had gotten out, got your company

formed and roll called, do you think any of your men could have
joined your company while you were there along the wall?

Asistant judge-advocate:
I object to that question.

Counsel for the accused:
We will wait until we hear the grounds, niny it please the court

Assistant julge-advocate:
We object to It on the grouid that It Is a question of opinion only.

Counsel for the accused:
rhat is just what we wiint; we want his opinin, lie Is the most competent

nu to give that opilon ; he was right there in chai'ge of the coniliany, it corn-
missioned officer of seveiteent years' exltLrlence. We ask for u ruling, if the
gentlemnan wants It.

The accused, his counsel, the reporter, the witness, and the judge.
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I n instructed by the court to anwiuiice the decision that the objection Is
not Stlstill(A.

'l'he reporter read the question.)
."They could not have joined the company on the right flank-

that is, the flank that rested on the main gate; while it is possible
that men might have joined on the left flanik, which is near the Rio
Grande River, and where there was no light.

Q. About how long did it take you to call that roll ?-A. I should
say, two or three minutes.

Q. What happened after this roll call -- A. The company re.
mained in position along the wall for twenty or thirty minutes; the
commanding officer then directed me to form my company and patrol
a certain portion of the town of Brownsville.

Q. What was your opinion as to this shooting up to this time, Cap-
tain ?-A. I believed that the post had been fired into by the citizens
of Brownsville or that vicinity.

Q. What did you do when you patrolled the town ?-A. I left the
post at the main gate, turned immediately to the right, and went
gown the road that runs along and just outside of the garrison wall
as far as Washington street-

Q. One moment, before you go any further. What were your or-
ders, Captain f-A. My orders were to patrol this part of the town
of Brownsville and to see if any of these men-persons who were on
passes-had been hurt outside there, and to gain any information I
Could as to what this difficulty was about and wvho had done it1-whio
had done the shooting.

Q. Was anything said about Captain Macklin -A. Yes. I had
also specific orders to see if I could find out anything about CaptainMacklin.

Q. Then, go on. And after you had gotten down to Washington
street--A. Then I went tip Washington street three or four blocks;

d 
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I don't know exactly how far; then I turned to the left and came to
the jail. wlre I stopped and made inquiries as to what the trouble
was; if any arrests had been inade. They said, " No." Then I went on
with my company, and I met Mr. Joe Combe, the brother of the
mayor, lie said that his brother wanted to see me, and I went with
him over to where his brother was-that was on Elizabeth street, I
think-I am not very familiar with the streets there--and he told
me that the soldiers had done the shootig and that they had killed a
bartender and had wounded a plicemam.

Q; Well, to go back to )r. Joe Combe. )o you remember any
conversatiom he had, aside from this?-A. Yes, sir.

Q. What )vas it?-A. lie canie down the street that runs at right
angles to the street I wxas marching on, and just as my company
readied the junction of those two streets at right angles to each other
1 heard somebody cock a revolver, up a side street, amid call " Halt! 
to mIte, and I halted my company at once, and I went up to this man
to set who it was, and it was this l)r. Joe Combo, and he said, "I
thought vour men were a bunch of Mexicans going to shoot up the
post." Then he told me that about his brother.

Q. Then he told you that about his brother?-A. Yes, sir.
Q. Well, go on.-A. Well, I went. with him to where his brother

was, and he told me that the soldiers had (lone the shooting.
Q. You have narrated that. Then what happened?-A. lie came

in with me to the post; he and his brother.
Q. Captain, do you remember any incident about some of your

men picking up a man ?-A. Yes, sir.
Q. 1ell the court what that was.-A. While I was holding my

coinpatny, when I (ante to where 'Mayor Combe was, and he was talk-
ing to me at the head of the column, at the rear of the column or from
the rear of the column some 3 or 4 men called me and said, "Captain
here is a man with a gun," and I went back there right away and
3 or 4 men at the rear of the column had seen this man with the gun
and surrouaided him, and Mayor Combe said, " That is one of my
policemen." I vaid to (te soldiers, "This man is a policeman. Fall
in." They said, "Captain, lie has a gun." I said, "Never mind
about a gun, do as I tell you." And that was all.

Q. Was there anty act of insubordination in connection with this
in any wayl-A. No, sir.

Q. Did you see any other men than Mayor Combe and the man
with thegun ?-A. There were a number of men; I can't say-20 or
30 men on the sidewalk-my company was in the middle of the
street, and these men were in the shadow on the sidewalk.

Q. What was the condition of the streets, Captain Lyon, as you
went through-I mean as to-A. They were muddy.

Q. And did you have a light of any kind with you on that
patrol?-A. Yes, sir; I had my first sergeant march Aith me at the
1ead of the colun and carry a lantern, so as to keep out of the mud
puddles.

Q. The streets generally were niuddv?--A. Yes, sir.
Q. Captain, were the street laiiips lighted that night?-A. I am

not positive; I think they were.
Q. Are you familiar with those street lights-what they are like?--.

A. No, sir.
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Q. You do not recall them ?-A. I do not recall them at all.
Q. Then you went on back to the pot ?-A. Yes, sir.
Q. After your conversation with Mayor Comboe?-A. Yes, sir.
Q. You took him with you and his brother?-A. Yes, sir.
Q. And did Mayor Combe have any conversation with Major

Penrose about that time? If so. tell the court what it was, if you
heard it.-A. I heard it; about the gist of it was that it was a most
terrible thing, and that the soldiers had done it, and he repeated
what he told me about this policeman being wounded and the bar-
tender killed.

Q. Do you remember what Major Penrose said, if anything, in
reply to this statement of Mayor Combe?-A. I can not rec4l his
exact words, but he stated that lie did not believe it.

Q. Did you believe it? -A. I did not.
Q. Well, about how long did Mayor Combe remain there?-A. T

don't remember; not over twenty minutes or a half an hour at the
outside.

Q. Did you see him any more that night?-A. No, sir.
Q. At the time, or about the time Mayor Combe had this conversa-

tion with Major Penrose, do you remember any orders that were
given by Major Penrose? If so, what were they?-A. Yes, sir.
About this time the commanding officer directed that the companies
be checked again.

Q. Was your roll called?-A. Yes, sir.
Q. With what result?-A. The same as the first roll call. The

two men on pass and the rest of the men present are accounted for.
Q. What did you do with your company after this, Captain?-A.

The commanding officer directed me to have my company fall out,
but stay in the immediate vicinity, and they remained along the walk
which led in from the main gate and ran between B and D Com-
panies' quarters.

Q. Now, did you personally make any investigations of this that
night, about this time? If so, whom did you investigate, and what
was the result?-A. I questioned two men that night. One was
Matias Tamayo, the scavenger, and the other was Joseph Howard,
private, of D Company, who was on post No. 2, the post that runs
around the barracks.

Q. Tell- the court the substance or the result of your investigation
of Howard, the sentinel.-A. Howard told me that he was down some-
where in the rear of B Company, or the interval between D Com-
pany and C Company, on the part of his post nearest the wall; that
he heard shooting outside of the wall, and that he first thought that
those people were shooting at him, and that he became frightened;
that he ran between the interval between B and C Company quar-
ters, called for the guard, and discharged his piece three times; that
he saw no men in the rear of the quarters. That was about the gist
of what he told me.

Q. You summoned him as a guard officer there?-A. Yes, sir.
Q. Did you subsequently reduce this statement to writing?-A.

Yes, sir.
Q. When?-A. The next day; but it was not sworn to. I took

the man's statement the next day in writing, but it was not sworn to
until two or three days afterwards. Then I read it over to him again,
and he signed it.
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Q. Well, what was the result of your investigation of Tainayo-
A. amayo told me that he was working in the rear of B Company
quarters; that lie heard first one shot; and he said that he heard
bullet from that firearm, whatever it was. He did not specify
whether it was a revolver or a rifle; that it (the bullet) was traveling
in (he direction of the Rio Grande River, more or less parallel to the
garrison wall. Then he heard a lot more shots, and he became
frightened, and he drove his mule around in front of D Company's
quarters; and he also stated to me that night that lie had been some
time in the rear of B Company, because after he got there with his
cart he was thirsty and went to B Company kitchen to-get some
drinking water, and during the time he was there he was sure there
were no men in the rear. of the quarters or that left the quarters.
He saw no soldiers at all, or anybody else, except the sentinel. The
sentinel passed him while valking his post.

Q. Did you have any conversation with Major Penrose about this
man's story? If soT, what was it?-A. I suggested to the major that
we have that man the first thing in the morning, and have him make
affidavit to this statement he madam to me.

Q. And did you get him as early as you could the following morn-
ing ?-A. Yes, sir; I got him shortly after 6 o'clock,

Q. Do you remember if there was anyone present when you had
this interview with Tamayo?-A. Major Penrose was.

Q. And where was this interview, as near as you can recall it--A.
This was in the rear of D Company. I think a little beyond D Com-
pany, rather.

Q. Did you receive any other instructions from Major Penrose
that night? If so, what were they ?-A. About 3 o'clock a. m. the
commanding officer directed me to have my men go to quarters and
go to bed, and to have the guns put in the racks, the racks locked,
and the guns verified, and to make an inspection as early as possible
in the morning of the guns, and to verify the ammunition.

Q. What kind of night was that, Captain Lyon -A. It was a clear
night. There was no moon at midnight; the stars were shining,
but it was dark, a very dark night.

Q. Captain Lyon, did you carry out this order to verify the arms
at that time and as directed; put them in racks as directed;
see that they were put in racks?-A. Yes, sir. After the guns were
in the racks I went through the squad room where the gun racks
were and counted the guns and saw the racks were locked.

Q. Had you verified them before that?-A. After the roll was
called the first time-no, the second time-1 called the noncommis-
sioned officer in charge of the quarters and asked him how many
guns were in the racks, and he said-I forget the number-7 or 8,
whatever the minber may have been. but accounted for all the guns.

Q. At that time, then, you personally, by inspection, satisfied your-
self that your guns were all as they shouldbe-is that what I under-
stand you to say; that the number of guns that should have been in
the racks were in the racks; was that the idea ?--A. Yes, sir; my in-
spection satisfied me that all my guns were accounted for properly.

Q. That was when you first went out to the wall, was it, and called
the roll ?-A. I think it was after the roll was called the second time,
when I came back.
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Q. Did you make an inspection of your arms and ammunition the
following day, or following morning? If so, at what tinie?-A.
I inspected the rifles of my company about twenty minutes after 6
the next morning, I think the inspection began, and when the inspec-
t ion of the guns was completed I made as accurate a check as possi.
h)e of the ammunition.

Q. You did this yourself?-A. Yes, sir.
Q. How did you inspect those guns of your company, Captain?-

A. I inspected the rifles in the usual manner of inspecting a rifle, ex-
cept that the rifles which I found were not perfectly bright in the
barrel I put to one side and made another inspection 'of those special
guns.

Q. How I-A. With the barrack cleaning rod and a piece of white
cloth for each rifle-a piece of cleaning cloth for each rifle.

Q. Did you examine these cloths?-A. Yes, sir; each one.
Q. Were you satisfied at the time as to whether these rifles had

been fired, any of them?-A. I couldn't find any trace or any indi-
cation in any rifle that it had been fired.

Q. Did you take part in any further examination of members of
that command, other than your company, that morning?-A. Yes, sir.

Q. What were the circumstances and who were they ?-A. After I
had completed the inspection of my company there were certain men
in B Company who had been stepped to one side for the reason that
I had held out a few men in D Company-that is, their guns were
not perfectly bright and clean-and Major Penrose directed me to go
over there, and hie and I inspected these rifles in the same way that I
inspected my own-with rod and cleaning cloth.

Q. Did you find any evidences of those guns having been fired ?-
A. No, sir.

Q. Your ammunition and extra guns had been shipped from Nio-
brara, Nebr. ?-A. Yes, sir.

Q. Had they been unpacked at all, to your knowledg-A. The
guns had not tintil I made the verification of the rifles, and then I had
the boxes opened. The ammunition-one box, when the company was
falling in the first time, I had the quartermaster-sergeant take one
box of the ammunition in the orderly room and open it.

Q. Was any of that issued ?-A. No, sir.
Q. What condition were those extra rifles in, Captain ?-A. They

were covered with cosmoline.
Q. How about your pistols; what condition were they in when you

inspected them?---A. They were in the same condition-in the same
box with the extra rifles.

Q. So your extra rifles and pistols were in the same condition in
which you had packed and shipped them from Niobrara ?-A. Yes,
sir.

Q. So the only box of ammunition that had been opened was this
box you opened that night ?-A. Yes, sir.

Q. Were you present in the adjutant's office at any time during the
forenoon of the 14th ?-A. Yes, sir.

Q. Under what conditions, how did you happen to be there at that
time?-A. The commanding officer either told me or sent me word
that a committee representing the citizens of Brownsville were com-
ing to his office to discuss this shooting with him, and that he wished
me to be present when they came.
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Q. And you were present during this interview?-A. Yes, sir.
Q. About how many citizens came there that morning? Do yoh,

reinember?-A. I don't remember exactly; I should say,.13 or 14.
Q. What was the general tenor of thie conversation that morn-

ing?-A. The general tenor of the conversation, as I recollect it-
well, they felt a good deal of resentment toward the garrison.

Q. Yes? Anything else?-A. I do not recall anything else es-
pecialIy.

Q. Were you asked any questions about what you had done in the
way of inspection of your airms and men and ammunition?-A. No,
sir; I have no recollection of any such questions being asked me.

Q. Did you state to any member of that party that. the only in-
spection that had been miade of your men, arms, or ammunition had
been made by the noncommissioned offlcers?-A. No, sir.

Q. You are sure about that?-A. Absolutely.
Q. Do yon remember a Mr. Dennett at al?-A. No, sir; I do not

know himi at all.
Q. Were any questions asked you about the check roll call of your

company ?-A. I do not recall ainy such questions.
Judge-advocate:
By whom, may we ask?

Counsel for the accused:
By anyone In that party.

Q. Captain Lyon, after the arrival of the battalion on July 28,
1006, up to and including the 13th day of August, 19006, did you" visit
the city of Brownsville frequently, or not?-A. I should 3iy that I
went to Brownsville on an average of once a day.

Q. Do you recollect the date upon which the troops were paid at
Brownsville?-A. August 11.

Q. Captain, did you ever hear any of the men in your command
express an opinion, either favorable or unfavorable, about the sep-
arate bars that were provided for them there ?-A. No, sir.

Q. Did you ever have a conversation with your first sergeant about
it?-A. Yes, sir; I had not only one, but several.

Q. Was this before or after the occurrence there?-A. Before the
shooting. I asked him how the men were getting along, and all
that, and he told me about this separate bar business and said he
didn't think there would be any trouble over it; that the men who
did not like the separate bar could simply go somewhere else; that
was all.

Q. Did you at any time previous to the occurrence itself have any
suspicion that such an occurrence would take place?-A. No. sir.

Q. Was it or was it not a daily custom of the people of Browns-
ville-men, women, and children-to walk through the post, a daily
occurrence. a little before or it little after sunset?-A. Yes, sir; it was.

Q. On the evening of the 13th of August did you or not observe
any of the people of Brownsville walking through the post at sunset,
or a little after that?-A. I did; found the usual number.

Q. Wasn't it a daily custom of the people of Brownsville--men,
women, and children-to go into the post and witness retreat?-
A. It. was.

Q. Where did they usually congregate?-A. The majority would
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he on the road leading in from the post-I mean in from the main
g lte-between 1 and D Company quarters.

Q. Was it the custom or not for boys to play ball-baseball--on the
parade grounds at Fort Brown ?-A. It was.

Q. Were they playing on that grounds on the 13th, the same as
usual ?-A. I do not remember.

Q. Did you observe the citizens of Brownsville congregating as
usual, and'observing retreat on the 13th?-A. I can not recall that
I saw them on the 13th especially; it was the daily custom.

Q. Didyou notice any difference?-A. I saw no-no, no difference,
as far as I can recollect.

Q. Was it the custom for boys and others to fish and swim in the
lagoon back of the post?-A. It was.

Q. That was back of the officers' row, wasn't it?-A. Yes, sir.
Q. Did you notice whether (hey were doing that on the 13th or

not?-A. No, sir; I do not recall whether they were there on the
13th or not.

Q. What members of your company were allowed to sleep outside
of quarters, Captain ?-A. There were two men detailed at the
quartermaster's corral, and slept there; there was one man detailed
as chief baker, and slept in the bake shop; there were two men who
worked for me and slept in the rear of my quarters; there was one
man who during the absence of Lieutenant West, on duty in target
competition, was authorized, to sleep in his house; the first sergeant
in quarters assigned to him, and the first cook of the company, who
slept just across-or just outside of the wall-on that street, in a
house nearly opposite the west Pnd of D Company's barracks. So
far as I remember, those were the men authorized to sleep out of
quarters.

Q. These men that were sleeping out of quarters, were they verified
that night?-A. I am not positive whether the men themselves were
or not, but their guns were verified. They were required to keep
their guns in the racks and their guns were there. There is one part
of my testimony that I would like to correct.

Q. Yes.-A. And that is regarding the report made to me by the
noncommissioned officer in charge of quarters regarding the num-
ber of rifles in the racks. I got that report after the first roll call,
not the second roll call.

Q. In other words, that was after you had made your first roll
call out there?-A. Behind the wall; yes. sir.

Q. Captain, when you took your position along the inside of the
brick wall which separatems Fort Brown from Brownsville, was firing
still going on, or had it ceased ?-A. It had ceased when I moved my
company around along the wall.

Q. Were you absolutely satisfied when the roll was called, that
first roll, that all the men of your company were present or properly
accounted for?-A. Yes, sir.

Q. Do you recall what reason Major Penrose gave, if any, for
having the rifles inspected at all and the ammunition verified at the
time he gave you that order?-A. The order he gave after he got
the report from Mayor Combe?

Q. Yes; when he relieved you.-A. No, sir; I do not recall that
he gave a reason.
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Q. Did he say anything about satisfying himself as to wihy it had
been done?-A. Well, he may have; I do not remember it now.

Q. You stated that you thought it was the post being shot into.
Wlere you still of that opinion at the time you made your inspection
the following morning at 6 o'clock or 0.30?-A. Yes, sir.

Q. Captain, during your service-there, up to the time of this event,
was anything brought to your attention that would indicate a feel-
ing of animus or resentment on the part of the enlisted men of your
command toward the people of Brownsville?-A. Nothing.

Q. IHad anything been brought to your attention that would indi-
cate on the part of the people of Brownsville an animus toward the
people of the post-toward the soldiers of your command, other than
the ordinary race prejudicef-A. No, sir.

Counsel for the accused:
You may take the witness.

CROSS-EXAMINATION.

QUESTIONS BY THE ASSISTANT JUDOE-ADVOCATE.

Q. Captain Lyon, how is it that you arrived at the conclusion that
the first shot was fired about 12.10-A. I went upstairs about ten
minutes of 12 and went to bed, and had just fallen asleep, just dozed
off, when this first shooting commenced. So I did not fix it; I ap-
proximated it at 12.10.

Q. So you had seen a clock at the time you figured that was only
about twenty minute prior to the time of the shooting, then -- A.
Yes; I always look at a clock when I go to bed.

Q. Did these shots that came after tihe first two-and, in fact, after
the first 5 or 6--these shots that sounded like an attempt at a couple
of volleys and then a scattering fire-did these shots that sounded
like ail attempt at volleys sound as if fired from high-power rifles?-
A. Yes, sir.

Q. And this battereded firing that. followed, that also sounded like
high-power rifles?-A. A great deal of it.

Q. ']'here were occasional shots that did not sound that way; is
that the idea?-A. Yes, sir.

Q. Was there any noticeable difference in the sound of these shots
from the reports of the Springfield rifle as you have heard it on the
range?-A. No. That is the reason that I stated that they were, in
my opinion, fired from a high-power rifle, because they were the
same--had the same reports.

Q. How long do you think it was, Captain Lyon, before you
dremed and out of your house?-A. About forty seconds.

Q. You are iarried, are you not, Captain Lyon ?-A. Yes.
Q. Was Mrs. Lyon there at home?-A. Yes.
Q. Did you take her to another house, or did she stay there in your

house?-A. She stayed there and the bther woman came to my house.
Q And you left before Lieutenant Grier and Mrs. Grier arrived?-

A. Yes. 'Mrs. Lyon was still upstairs: she had not come down at
all. There was nobody there when I left.
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Q. And as I umderstand it, you went right toward your own corn.
patty as soon as you left your quarters; is that right-A. Yes; as
qtik as pos.sibe.

Q. On tle ru, ?-.A. Yes.
Q. Now, the first call to arms sounded exactly when?-A. I do

not recall exactly the exact time with reference to the events that
happened then.

Q. The first time you heard the call to arms?-A. Wlhy, I could
not give the exact tine, but the call to arms went just as I had
gotten out (if my house.

Q. Juist as you had gotten out of your house?-A. Yes; just as
I got fairly started.

Q. Was "it taken up by the other trumpets, or was there an inter-
vial or two before they took up the call?-A. I do not know. The
first call sounded as I started.

Q. I believe you stated that yours was the first company formed.-
A. No, sir; I did not.

Q. )o you know what company was formed first ?-A. I do not.
Q. Now, with reference to the direction from which these first

shots came, do you think that the fact that you were just awakened
from sleep and was probably more or less confused would have any
effect upon your impression as to the direction from which these shots
Game?-A. It would never have any effect upon my impression; it
might have an effect upon the accuracy of that impression. But my
impre.;.sion is they came from the direction I have indicated.

Q. But you were in bed at the time and those were the shots that
awakened you?-A. Well, it may have been the shot before that
that awakened me. I heard two shots, the first shots that I heard.

Q. Can you recollect now, or can you state with any more par-
ticularity whether this firing ceased just before or just after you
reported tc Major Penrose-can you tell whether it was before or
after?-A. The first report that I made to Major Penrose was that
my company was all ready, or my company was formed, something
of that kinA; and then he directed me to move my company to the
rear wall. The firing stopped about that time.

Q. That is, you heard no more shots at all that night after that?-
A. Not after I got started around from the front with my company
to the rear-that is, along the wall.

Q. Now, the nature of the last firing that you heard, for the last
minute or two, wasn't that of a different nature than the rifle firing
that you had heard earlier?-A. Well, I don't know as I understand
that.The rt read the question.)

• I 0o1(d say the last I heard then was from revolvers.
Q. And did you hear any shotguns?-A. I do not recall any

shotguns.
Q. But it was more mixed firing toward the latter end of the

shooting than it was at the height of the shooting, is not that so-
there were more rifle shots?-A. Yes; I think that is correct.

Q. And the later firing did not eemn to be confined to any particu-
lar locality, did it?-A. I could not locate that at all-simply that
it was over there, out in town, is the only thing.

Q. Now, I understand you to say, Captain Lyon, that there were

I
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only one or two men outside when you reached the company, is
that right?-A. You mean-

Q. '1 here were only one or two men outside?-A. That referred
to the company parade ground?

Q. Yes, sir; there were only one or two men outside after you
got to the company parade ground?-A. Yes.

Q. The other nien were downstairs or just getting up?-A. Some
were just getting dressed, others were coming downstairs; two or
three were on the porch; they were in the act of forming.

Q. W1ho gave the command for the armracks to be unlocked in
your company, do you know?

Counsel for the accused:
We object to that. Nothing fins been said about unlocking the armracks.

We object to that question. If you want to ask If he gave any order about
it. we won't object to It, but he assumes, may It please the court, that an
order has been given, which is certainly not a proper cross-examination.
Now, if he will stick to the facts we will not Interpose any objection at all;
but he must not make assumptions that have not been brought out by the
direct examination.

The president:
Please read the question.

(The reporter read the question.)
Counsel for the accused:
May it please the court, there has not been a word said about It by this wit-

11eq". and It i tile forni of the Inquiry we object to. It assumes something that
is not true. lie has a perfect right, of course, to ask if such an order had been
given, hut lie assumes In his question that such an order had been given, which
is not true.

Q. Did you at any time soon after your arrival at the company
give an or'ler for the armraeks to be opined ?-A. I did not.

Q. Do you, or not, of your personal knowledge know by whose or-
der they were unlockd ?-A. Indirectly bv order of the commanding
officer when he ordered the call to armbs to be sounded; no order is
neces-arv when the call to arms is sounded; the gun racks must be
1ii1lockei.

Q. There were no gun racks in your company that had been broken
open ?-A. None.

Q. Were those two men on the parade ground and the other nien
on the porch and on the stairs, outside of the barracks, were they
under arms or not ?-A. There were no men on the parade ground.
The company parade, simply an asphalt walk in front of the porch.

Q. TIhat is what I said.-A. I said 2 men. There might have
been 4.

Q. Were those men armed ?-A. They were armed with rifles.
Q. And all the other men that came (lown brought their guns with

tliem .o far as you saw ?-A. I did not see them.
Q. Were all the men assumed to have 10 roumds, or do you know?
Counsel for the accused:
We object to that. 1ils gentleman assumuies something that has not been

stated. lie is assuming a thing as true when it is not true.

Judge-advocate:
Unless iny ineinory deceives nie very badly, I am very positive this man did

state that some of the wen had 20 rounds of aminmutilon and divided with the
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men who dtd not have that, so that they would all have 10 rounds. I think the
question Is proper.

(The reporter read the question.)
Q. How many rounds of ammunition did each man in your com.

pany have about the 13th of August?-A. Each man was supposed
to have about 20 rounds of ball ammunition.

Q. That is, regular steel-jacketed ball ammunition?-A. Yes.
Q. You did not count the mien in line while they were standing in

front of the barracks did you ?-A. I did not.
Q. You merely walked down the line to see whether they were all

armed before you reported to Major Penrose that you were ready-is
that right?-A. That is right.

Q. Do you recollect just how many men were absent from the com.
pany aside from the two men on pas--I mean actually absent, even
though accounted for?-A. I think I do. You mean the men who
were not with the company when it was formed at the barracks?

Q. Yes.-A. There were 6 men on guard, 2 on pass 1 at the rifle
competition, 1 in the bake shop, 2 at the corral, 2 at the quarters of
the company commander. I think that is all.

Q. And one at Lieutenant West's quarters, I think you said ?-A.
He was not there; he came over; he was with his company.

Q. Now, of these men, all these total of 14 men who were not
actually present with the company it the time the roll was called, of
these mien do you know hov mnitny subsequently joined the company
before it was dismissed and went to its quarters for the night? Did
none of them from the corral or from your qurters or from the bake
shop come?-A. No; they staid right where they were.

Q. When did the 2 men on pass return?-A. Sometime the next
morning. I am not positive of the exact time, but sometime the
next morning.

Q. Do you know of your own personal knowledge with reference
to whom the 2 men were ?-A. I do not.

Q. About how gveat intervals were there between skirmishers after
you had taken up your position along the wall? I refer, of course,
only to your own company.-A. Why, I suppose the interval would
average about a pace.

Q. You yourself stayed most of the time near the right flank of
your company, did you not-near the main entrance?

Counsel for the accused:
We object to the form of that question, way it please the court. It Injects

an Idea that Is absolutely erroneous.

Assistant judge-advocate:
I will withdraw that question.

The president:
I understand the assistant Judge-advooate Is going to change the question.

Counsel for the accused:
We do not want to keep getting on our feet to object to that class of ques.

tons. If he will just frame them right, we will not object.

Assistant judge-advocate:
May It please the court, I desire to state that It was brought out by this wit-

ness In reply to a question on direct examination as to whether or not men
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could have Joined his company as deployed along the wall and without his
seeing them; he said they might have come In on the left flank while he was
back there near the gate, and I want to ask him If he was there all the time
or only part of the time.

Counsel for the accused:
We have no objection to his asking where he was; that Is perfectly proper,

but we object to his asking it In the form, "You were there."

(The reporter read the question.)
Assistant judge-advocate:
I will change that.

Q. During the time that your company was deployed along the
stone wall to the west of the garrison gate, where did you yourself
stay most of the time?-A. In the rear of the center.

Q. I)o you know whether your company was the first one to reach
the wall or not,?-A. I do not know; 1 do not remember.

Q. Did you see B Company at its position along the wall I-A. No;
I did not. The left of B Cnpany was extended slightly and joined
onto my company, but whether that was during the process of forma-
tion or as a correction of the first formation I do not know.

Q. Do you know when you first marched your company away from
the front of D Company barracks whether or not B Company was
still in front of its own 'barracks, or whether it had moved awayV-
A. No; I do not recall.

Q. Was there any light near the garrison wall, between the gar-
rison gate and the river ?-A. I do not recall any light there at a.

Q. hen you were on your patrol, Captail, uptown, were you
asured by any other than by the mayor and his brother that the sol-
diers had done the shooting; did anyone else speak to you on that
subject?-A. I had no conversation with anyone except the two
Conibes, Doctor Combe and the mayor.

Q. Did you hear all the conversation that took place between
Mayor Combe and Major Penrose ?-A. I do not know.

Q. How long was Mayor ConJe there altogether, approximately I-
A. I do not know exactly; to the best of my recollection, from twenty
minutes to half an hour; but that may be entirely wrong.

Counsel for the accused:
He says from twenty minutes to half an hour, to the best of his recollection.

Q. In the course of Major Penrose's and Mayor Combe's conversa-
tion relative to the shooting did you hear Mayor Combe state that
some of the most reputable citizens of Brownsville had seen the
attacking party and recognized them as soldiers, or words to that
effect? I do not pretend to give his exact words.-A. No; I do not.
I only recollect his statement as a fact that the soldiers had done the
shooting.

Q. Did Major Penrose at this time-that is, after receiving Mayor
Combe's report and after stating that he did not believe that the men
could have done it-did he state to you, or in your presence to any-
one, his grounds for such disbelief ?-A. He made no statement to
me that I recall, other than to express a disbelief in the report of
Mayor Combo. I do not know what statement he made to other
persons.
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Q. He gave no reasons at all for that disbelief ?-A. To meI
Q. Yes.-A. No.
Q. Mayor Combe was a man who was known to be by all the

officers there favorably disposed toward the Army, was he not?
Counsel for the accused:
One moment. Without some reason to show the purpose of this, we shall

have to object to it. It Is not proper cross-examination.

Judge-advocate:
Will counsel state the specific grounds upon which he objects to the question,

so we may know wherein to reply?

Counsel for the accused:
Well, it Is Irrelevant and Immaterial and not proper cross-examlnation.

" - istant judge-advocate:
I merely wish to bring out, may it please the court, by this witness, who has

testified with reference to this particular conversation, that the chief executive
of Brownsville, who made the report, was a man who was friendly toward
the Army. I do not know what the witness will state In reply to this, but I
think It Is pertinent, and to show what the general opinion of the officers there
was so far as Mayor Combe was concerned, and as to his reliability, and as to
his feeling whether In favor of or decidedly against the soldiers.

Counsel for the accused:
We say. that it Is Immaterial to the case of the prosecution, because the wit-

ness has been here for so).-) seven weeks and was examined here as a witness
for the prosecution; and it Is not proper cross-examination, and therefore we
object. The witness Is still available for the establishing of such a fact if the
prosecution desires.

Assistant judge-advocate:
I respectfully ask the ruling of the court.

The accused, his counsel, the reporter, the witness, and the judge-
advocates then withdrew, and the court was cleared, and, on being
opened, the president announced, in their presence, as follows:

The president:
I am Instructed by the court to announce that the objection is not sustained.

The question will be answered.
(The reporter read the question, as follows: Q. Mayor Combo

was a man who was known to be by all the officers there favorably
disposed toward the Army, was he not?)

A.I do not know.
Counsel for the accused:
We would like to have the benefit of an exception noted on the record to that

ruling of the court.

Q. By the way, going back to the time when you first left your
house and were crossing the parade. did you see the flash of anyone's
rifle at a point between B and C Companies' barracks or there-
abouts?-A. I saw no flashes at all that I recollect.

Q. Did you see anyone inside the garrison and at a point on the
parade ground opposite the interval between B and C Company bar-
racks fire off a rifle three times?-A. I do not recall any such shots.

Q. Did you hear any call for the guard I-A. No; I do not remem-
ber.
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Q. I think you said on your direct examination that Private How-
ard, who was the sentinel on No. 2 post that night, made a statement
before you the next day and an affidavit that he signed on August 20.
As a matter of fact, du, lie not make two I

Counsel for the accused:
I do not believe that the witness, as a matter of fact, stated when be signed It

at all.
The president:
No; he said several days after that.

Q. As a matter of fuct, did he not make two affidavits-two sepa-
rate and distinct ones?-A. Yes! he made this first one that was
made in the adjutant's office, and the second one was made in the
regular order. I took the affidavits of every man in my company.

Q. And they were both sworn to on the same day, several days
after the shooting?-A. I am not positive; I think so.

Q. When you spoke to _mniayo, the scavenger, with reference to
the shooting, did he tell you or not that he was badly frightened-.
A. Yes; to the best of my recollection he told me that he was
frightened by this shooting.

Q. And did he say that he galloped his mule or walked his mule
or trotted his mule over towards D Company barracks?-A. I do
not recall that he specified how he moved his mule off.

Q. In your company, Captain Lyon, the noncommissioned officer
in charge of quarters habitually keeps the keys of the gun racks,
does he not?--A. He does. *

Q. And that is customary, so far as your knowledge goes, through-
out the battalion ?-A. So far as I know throughout the service.

Q. Now, after the shooting on this night, after you were directed
by the commanding officer to dismiss your company, did you receive
any orders directing you to keep the keys of the gun racks in your
personal possession during the rest of the night?-A. I do not recall
that I received any such orders.

Q..Did you do so, or did the keys remain in the hands of the non.
commissioned officer in charge of the quarters--A. The keys, to the
best of my recollection, remained in the hands of the noncomnmis.
sioned officer in charge of quarters.

Q. And that was whom ?-A. That was Corporal Powell.
Q. Do you know whether the first sergeant of your company or the

acting first sergeant slept in the company barracks that night or not
between the time when you dismissed the company and reveille--A.
I think he did; I am not positive.

Q. And he was a married man wasn't he-A. Yes.
Q. And habitually slept in a house several hundred yards away

from the barracksl--A. Yes.
Q You, yourself, did not give him any specific orders to sleep

there in the barracks that night, did you ?-A. I do not remember.
Q. So you can not state of your own knowledge whether he slept

there--A. I can not.
Q. The quartermaster-sergeant habitually slept downstairs in a

room by himself, did he not V-A. Yes.
Q. And did the company clerk also have a room downstairs t-A.

S. Doe. 402, 0-1, pt 2-70
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He slep in a room just off the orderly room. The first sergeant also
had a bunk in there for a special purpose.

Q. Who was the company clerk? ---A. He was-
Q. Was he a noncommissioned officer --A. No; he was a private

then, Ballard.
Q. There are no other noncommissioned officers that sleep apart

from the rest of the men, are there; or there were at that time no
other noncommissioned officers who slept anywhere else than in the
main squad room where the privates slept?-A. Not that I re-
member.

Q. Now, in this verification of arms which, as I remember, you
stated took place after the first roll call, did you, yourself, go either
then or immediately afterwards to D Company barracks and per-
sonally count the rifles in the gun racksl-A. After the roll was
called and I found how many men were there armed, I called in the
noncommissioned officer in charge of quarters, he was up on the
upper gallery, and I asked him how many rifles he had left i the
racks, and the number he reported to me plus the number behind the
wall, plus the number of the guard, totaled up my rifles.

Q. So that for these 7 or 8, or whatever the number was, that were
supposed to be in the racks and should have been in the racks at that
time, you had to depend upon the report of the noncommissioned
officer in charge of quarters?-A. Just simply on his report and on
my own calculation.

Q. Now, was there any effort made that night to determine whether
any arinchests in the storeroom had been tampered with or opened?--
A. In my storeroom ?

Q. Yes.-A. After the second check-after the second roll call.
Q. Then, did you personally go there or did you send a noncom-

missioned officer ?-A. No; I went in there and had the box opened--
one box.

Q. You had that openedf-A. Yes, sir.
Q. What time was this?-A. Oh, that was about half past 1 or 2

o'clock, somewhere along there.
Q. And were there any revolvers in this box --A. All the revol.

vers except the one that Ihad in my personal possession were in that
box.

Q. And that was about half past 1, you think--A. I think so;
somewhere along there.

Q. So the only guns or arms in your company that you actually
did not see that night at or about the first and second roll calls were
the guns up in the racks upstairs?-A. Yes; that is right.

Q. Now, on this arm chest in which the revolvers were kept and
spare rifles, were the seals broken or unbroken when you went in to
investigate its contents ?-A. I do not remember. My recollection is
I had to have the thing opened by the artificer. Now, whether the
seals were intact or not I do not recall.

Q. You did not particularly look to see, in order to satisfy your-
self as to its contents never having been tampered withl- -A. No.
The condition of the rifles satisfied me as to that.

Q. The noncommissioned officer in charge of quarters stayed in
quarters during all the time the company was out along the wall, did
he not so far as you know --A. He should have done so, was sup-
posed io have done so.
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Q. Did you have the key to this room where the arm chest was?-.
A. No.

Q. That was in the hands of your quartermaster-sergeant, was
it?-A. Yes.

Q. And the quartermaster-sergeant was out on the lawn, was
he I-A. Yes.

Q. Now, what time was it you left your company in the morning-.
that is, the time you dismissed your company by Major Penrose's
order?-A. Shortly after 3 o'clock.

Q. If you were satisfied, or in any manner could be satisfied to-day
that the seals on that arm chest of which we have been speaking were
broken at the time you opened the chest, would you think that was
a suspicious circumstance ?-A. I would not.

Q. In your company are not all sealed army chests and all property
received that is considered sufficiently valuable to be nailed up and
sealed, isn't that all checked in the presence of an officer before the
seals are broken ?-A. No; only when property is first received from
an issuing officer, then it must be verified by an officer. These guns
were packed at Fort Niobrara by the quartermaster-sergeant and
stamped simply with the company seal.

Q. So from about 3 o'clock in the morning to somewhere about
reveille the next morning there was no officer on duty with D Com-
pany-actually with the company?

Counsel for the accused:
We would like to know what is meant by that question?
Assistant judge-advocate:
I will change the form of that question, may It please the court.
Q. So that from about 3 o'clock in the morning of August 14

until about daylight, or about reveille, there was no officer immediately
present with the company at the barracks ?-A. So far as I know,
there was not.

Q, On the morning of the 14th of August, when you were making
your inspection, did all of the company stand in line after you fell out
certain men for further inspection of their rifles, or were they dis-
missed and made to go up to the squad room to prepare for inspec-
tion of ammunition f-A. I am not positive about that; I do not
remember.

Q. Do you remember the names of those men whose arms you
gave this further inspection, or about whose arms you gave this
further inspection ?-A. Only one--I remember the name of one man,
who was the cook, the company cook, first cook.

Q. What was his name t-A. His name was Dade.
Q. How many were there altogether whose arms you thus rein-

spected I-A. Four or five as I recollect.
q.. Now, on the morning of the 14th of August,.when the Citizens'

Committee officially called upou the commanding officer is or is it
not a fact that during this call or visit different members of the
committee would approach different officers in the room and engage
them in conversation relative to the firing of the night precedingI--
A. There were a number of them spoke to Mo. The conversation
was practically general after the first few speeches had been made.

Q So that, after the first few speeches, you can not state very
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definitely about what passed between the other officers and members
of the committee?-A. What passed between the other officers?

Q. Between the other officers and members of the committee to
whom you happened at the time to be speakingl-A. No.

Q. So that inuch might have been said by Major Penrose, Lieu-
tenant Grier, or members of the committee that you did not hear at
all isn't that correct?-A. Yes.

Q. I might have asked you this before, Captain Lyon, but I do
not remember it: Did Mayor Combe and Major Penrose at any time
step away from the other officers near the gate and engage in conver-
sation by themselves-that is, did you see them do it?-A. Yes; as
I recall it, Major Penrose and Mayor Combe moved off perhaps 8
or 10 paces from where the rest of us were.

Q. Now, with reference to the possible ill treatment of members of
your company by civilians in Brownsville. I wish to refresh your
memory by speaking of Private William E. Jones. and to ask'you
whether he ever made any complaint to you about his treatment -
A. No. He was my cook. He made the complaint to Mrs. Lyon.

Q. What was his complaint?-A. It was not a complaint; it was
simply a statement. He had gone to this drug store and asked for
something to allay the irritation caused by mosquito bites, and they
told him that they had nothing for him, or something of that kind-
at any rate they wouldn't sell him, and he came back and made no
comment at all except to say it was funny lie couldn't buy things in
a drug store; but he wasn't irritated.

Q. What was the occasion of your having several conversations
with th first sergeant in which he spoke about the separate bars
down at Brownsville?-A. I had-I think it was just after we got
to Fort Brown that I had cautioned my whole company to carefully
observe the laws and customs of this section of the country. A great
many of the men had never served in the South before, and I wanted
them to be careful to observe the changed conditions and to conform
to them. I spoke to my noncommissioned officers also about this
thing, and I was anxious to see how my instructions had been car-
ried out, and for that reason I had these conversations with the first
sergeant.

Q. Did you hear officially or unofficially of any of the men of your
company having trouble with any Mexicans downtown ?-A. No men
of my company.

Q. You never heard of any men of your company ever having
trouble with any of the Mexicans?-A. [never heard of it.

Q. Did any 6f the men in either of the other companies have
trouble with a Mexican or Mexicans ?-A. I never heard of any
trouble with any Mexicans.

Q. So far as you noticed, the relations between the colored soldiers
and the Mexican inhabitants of Brownsville were always friendly,
weren't they?--A. I know nothing of what their personal relations
were. I only know there was no trouble of any kind reported to me.

The court then, at 5 o'clock p. w., adjourned to meet Tuesday,
March 19, at 10 o'clock a. m.

CHASE. E. HAY, Jr.,
Captain, Acting Judge-Advocate, Judye-Advocate.
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HEADQUARTERS DEPARTMENT Or TXAS,
Ban Antonio, Tem., March 19, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocate.%

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of March 18 was dispensed with.

Capt. S. P. LYoN, Twenty-fifth Infantry, witness for the defense,
was reminded that he was still under oath.

CROSS-EXAMINATION CONTINUED.

QUESTIONS BY ASSISTANT JUDGE-ADVOCATE.

Q. Captain Lyon, how do you know that the first sergeant publishied
the order to the company, as directed by the commanding officer
and yourself, at retreat on the evening of August 13 ?-A. Simply
from his official report to me.

Q. And the same applies to the check roll call, does it, held that
night ?-A. I received no report of any check, roll call.

Q. You stated on cross-examination yesterday that you did not
know whether the first sergeant slept in the company barracks that
night or not; but I wish to ask you whether from August 14 on, be-
ginning the night of August 14, did he not sleep in the company bar-
racks by your order?-A. I said I could not be positive whether I
directed the first sergeant to sleep in the orderly room after the firing
of August 13; .my impression is he had permission to go to his own
quarte., for a time and then return; but as I said, I can not be sure.
I do know that from that time on he was required to sleep in the
orderly room, or in his own room adjoining the orderly room, from
that time on.

Q. Until the battalion left Brownsville?-A. Yes.
Q. Was there any good reason you can now recall why he should

not have been kept in company barracks the rest of the night of the
13th -A. Yes; he was a married man and his wife occupied the
quarters assigned to him, about four or five hundred yards from the
company, and he naturally wanted to see her and reassure her afterthe fring..

Q. But you can not state that you gave him positive orders to
return to the company after going home and assuring himself of his
wife's safety ?-A. I can't state so, positively.

Q. When you called the roll-when you first called the roll after
the company was deployed in line of skirmishers along the stone
wall-why was it you took such particular pains to be sure that
every man that answered to his name was actually, the man to whom
the name belonged? Did you think that in case any soldier had been
killed or injured while in town, so as to be unable to be present, that
any comrade of his would answer to his name?

By counsel:
We object to that question; entirely Improper. He may ask the witness why

he did so, but to put words in the witness's mouth, we object; It Is clearly im-
proper. We are willing he should ask why he did that, but to suggest au
answer, we object.
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(Question was read over from record.)
By counsel:

The last part of the question, may It please the court, that we object to. The
first part we do not object to; he can ask why he did this; but the second pat
suggests the answer, and is entirely improper.

By assistant judge-advocate:
May It please the court, I believe leading questions are permissible on cross-

examination. I request a ruling of the court as to whether the question be
required to be answered or not.

By counsel:
As we state, If this witness is unwillng, and under certain conditions It I

perfectly permissible for him to ask, with permission of the court, leading ques-
tions. But this question has gone way beyond leading questions. It suggests
an answer to the witness which Is In accordance with Ideas ef preconceived
theory of the defense. Here Is an Intelligent witness, and In the first part be
asked why he (lid certain things, and we don't object to that, but he goes on
and Injects some theory that he Is going to lay for the defense, and It Is clearly
Improper and that part we object to certainly.

The accused, his counsels, the witness, the reporter, and the judge.
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce that the objection is sustained.

By assistant judge-advocate:
I understand there is no objection on the part of the defense to the first part

of the question, so If the reporter will read the first half over-

By counsel:
We prefer the defense will submit his questions and give us a chance to ob-

ject to them. May It please the court, that question has been asked and objected
to and sustained.

By member of the court:
I would like to have the remarks of counsel read over. I think the wrong

word was used.

(Record was read over.)
By counsel:
Yes; my attention was called to that. I used the word defend Instead of

prosecution. I meant prosecution. I said the same thing, too, In two other
places.

By president of the court:
Mr. Judge-Advocate, you will see that the record Is straightened on that point.

By judge-advocate:
Do I understand that the court Instructs me to change the record.

By president:
Oh, no; but you can fix that when the record comes to you, with r pen.

By counsel:
That was simply a Inpsus lingua, and I think we are entitled to have the

record read as the remark was intended.

Q. Captain Lyon, why did you take such great pains to see that
every man who answeredto his name was actually the man to whom
the name belonged I I refer now to the time of the first roll call.--A.
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There was nothing unusual in my method of calling the roll of a
company deployed in line of skirmishers at night when you can not
see any men except those near you. I simply wanted to make an
accurate roll call and there was no other way to do it.

Q. You were then of the opinion that the post had been shot up
from the town ?-A. I was.

Q. And were you afraid that some of your men had been killed or
injured in the town ?-A. I didn't know whether they had or not.

Q. Was this roll call made more with an idea of finding out merely
whether, approximately, the entire company was present, or with a
particular thought in mind of trying to find out if any particular
member of the company was missing and whose whereabouts could
not be ascertained I

By counsel:
The question has been answered and we object to it in Its present form, that

is, the important part of it; he has already stated why he called the roll In that
way. We object to it and, may it please the court, we object on the same
ground as we did to the other question to which the court's attention was
called, and in which our objection was sustained.

(Question read from record.)
By assistant judge-advocate:
May it please the court, this roll was called at a time when doubtless a good

many members of the garrison thought that the post was being shot up from
the town, and It seems to me that in case of such excitement that accurate roll
calls were not ordinarily made unless there was some idea that some man was
absent who should not have been absent-

By counsel:
Now, may It please the court, may I Interrupt for a moment. I object to an

argument at this stage of the proceeding, because he has already said enough
to sustain the contention of the defense, to wit: That he is injecting into his
question an answer that Is bound to sustain his theory that he purposes to
argue to this court in regard to this matter. It isn't bringing out a fact; it is
suggesting a theory that the defense proposes to argue to the court, and clearly
that Is not admissible in any kind of examination and especially in cross.
examination, and particularly so at this stage, because the court has already
sustained one objection to a similar question and because this has been answered
directly and in terms. Witness has stated positively why he called the roll in
that way, and he is trying to support by indirection a theory, and we object
to further argument along the line of that theory,

By assistant judge-advocate:
Do I understand counsel to state a question such as this is particularly

inadmissible on cross-examination?

By counsel:
Ye.o; I maintain that question is inadmissible, or any question Is inadmissible

that suggests, or goes to support, a theory of defense. He can bring out any
facts-

By assistant judge-advocate:
I maintain that question Is clearly proper, may it please the court.

By judge-advocate:
I would like to state, before court is cleared, that this witness has said upon

the stand that he believed at that time the post had been fired upon by the
town; he also described with great particularity the accurate roll call made at
that time. We want to have these two things brought together and explained-
why, If he thought the town had fired on the post-why he thought any man
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would answer to the name of another, and why he was so careful to see he did
not. That is our point.

By counsel:
We admit what the distinguished judge-advocate has said is true, and our

objection didn't run to the point of that; our objection runs to the form of this
question In which he suggests an answer. If he will frame his question so as
to bring out clearly what the witness will have to say on that point we have no
objections; our objection Is to his suggesting the answer and this has been
practiced so long and been objected to so often we think It Is time to call a
halt. The form of the question Is objectionable.

By judge-advocate:
We still maintain the form of our question Is not objectionable-perfectly

proper. We hare a witness on the stand whose interest Is very closely Identl.
fled with the accused; and we may suggest an answer, and the witness is not
going to fall Into the trap, If there Is a trap-he is too wide awake for that-
and I think we are entitled to hare our question answered by the witness, who
Is certainly not fast or willing for the prosecution.

By counsel:
He was summoned first for a witness for the prosecution-

By judge-advocate:
But not called.

By counsel:
That Is not our fault; and If they wish to bring out things of that kind we

have no objection to their summoning the witness, but they must not suggest
answers to the witness. We are not going to be put In the position of saying
that any army officer comes before this court and because he is called by one
side or the other he Is going to say things that are not so.

By judge-advocate:
We assumed no such thing and made no such statement.

By counsel:
It Is suggested that this witness Is a hostile wltnes&

By judge-advocate:
The word hostilee" has not been used by the prosecution--

By counsel:
Suggested, may It please the court

The accused, his counsels, the witness, the reporter, and the judge.
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce that the objection is sustained. The
objection runs to the framing of the question, not to the specific matter.

Q. Captain Lyon, what was your idea in making such a very accu-
rate check up at this time ?-A. The commanding officer had directed
me to call the roll, and whenever I have a roll call in my company I
want it to be accurate; otherwise it is of no value.

Q. This was the first accurate roll call, was it not I-A. This was
the first roll call of any kind after the firing.

Q. And this was completed how long after the very last shot you
heard to the best of your judgment?--A. I should say from five
to eight minutes.

Q. After the last shot f-A. After the last shot that I heard.

1094 [tuAl. 10, 190T.
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Q. And during this time the men were deployed along the wall,
with the right resting near the garrison gate and the left extending
down toward the Rio Grande; is that correct?-A. That's correct.

Q. Are you absolutely certain that no men joined the company
after the main firing was over and before this roll call was com-
pleted ?-A. I am positive, in my own mind, that no men joined.

Q. But are you willing to state here to the court that it was an
absolute impossibility for men to have joined. during the period
named ?-A. I am not.

Q. Without your having seen them?-A. I am not.
Q. Immediately after the company was formed and you had re-

ported it to Major Penrose, and had been directed by him to move
it over and take upposition along the wall, you marched the com-
pany over there. Where did you march, on the flank or at the head
of the company?-A. I can't say positively.

Q. But you did not march in rear of the company, did you ?-A. It
would be unusual for me to take that position, and I recall nothing
that would necessitate my placing myself at the rear of the column.

Q. So, the best of your present belief, you did not march at the
rear of the columnf-.A. I marched where I could best control the
actions of the men, wherever that might have been.

Q. But from such position are you absolutely certain you could
have seen any men who might have come in from town, gone through
the barracks, and come down and fallen in in rear of the company I-
A. Do you mean while the company was marching to its position
in rear of the wall?

Q. Yes.-A. While the company was in front of the barracks and
while they were moving around the east end of the barracks it might
have been possible for a man to enter the rear of the quarters and
for me not to see him, but after that it would not have been possible.

Q. I mean for a man not only to have entered the rear of the
quarters, but also to have fallen in in rear of the column without
your seeing him t-A. While the company was marching to its
position?

Q. While the company was marching-A. I think it would havebeen posble.Q.-bou stated that among your orders from the commanding

officer at the time he sent out your company for a patrol were orders
to gain any information you could as to what this difficulty was
about and who had done it-who had done the shooting. Now, at
this time was there any doubt in your own mind that the shooting
had been done entirely by persons other than soldiers?

By counsel:
I would like to have the evidence read on which this question Is based.

(Assistant judge-advocate then read from record as follows:
"A. My orders were to patrol this part of the town of Brownsville
and to see if any of these men, persons who were on pass, had been
hurt out there and to gaIn any information I could as to what this
difficulty was about an who had done it--who had done the shoot-
ing.")

By counsel:
We wanted the whole thing. We have no objection to the question.
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Aestion read to witness.)
I believed that the shooting had been done by civilians.

Q. Eutirely?-A. Entirely.
Q. The fact that these rifles sounded to you like high-power rifles

(lid not cause you to think in the least degree that soldiers might
haie participated in the shooting?-A. It did not, because all the
information I had pointed to the shooting being done by civilians.

Q. But after Mayor Combe and his brother stated that the shoot-
ing had been done by soldiers, did not their statements, combined
with the fact that the shooting you heard was mainly produced by
high-power rifles-did not that cause you to change your mind in
the slightest ?-A. It did not.

Q. Are not Mayor Combe and his brother, Dr. Joseph Combo,
reputable citizens of Brownsville?-A. Personally I know nothing
about their standing. I know Mayor Combe very slightly and his
brother not at all.

Q. Mayor Combe was acting post surgeon at that time, was he
iiot?-A. No.

Q. Did he not come over to the post each morning and attend sick
call?-A. I have seen him in there a number of mornings, and I be-
lieve he came every morning.

Q. So he was really acting post surgeon, was he not?-A. No;
he was not post surgeon; he was attending surgeon. I

Q. When you met Dr. Joseph Combe what were his exact words
to you, as nearly us you can recall ?-A. I can't attempt to recall his
exact words, but their import was that his brother, the mayor, would
want to see me right away, and that the soldiers had shot up the
town of Brownsville-wounded these persons.

Q. Did he state to you that he thought that your company was a
body of Mexicans or citizens when he first saw your company?-A.
Dr. Joseph Combe?

Q. Dr. Joseph Combe.-A. le stated to me that when lie halted,
when he drew his revolver, cocked it, and called "Halt I" that he sup-
posed my company was a body of Mexicans going down to take the
post.

Q. Are vou sure he said they were Mexicans going to take the post
and not that they were Mexicans coming to join the indignation
meeting?

By counsel:
We object to that question. It suggests an answer.
By assistant judge-advocate:

May It please the court, the meeting In question occurred a considerable time
ago and It was merely one of a number of events that were coming fast and
furious about that time, and it Is perfectly proper for me to ask this witness
whether It Is not possible that some other words were said at that time rather
than the exact words which, according to his Impression now after this lapse
of time, was as stated by him, and It is only fair to the witness to give him a
chance to explain and to show to the court whether he Is absolutely certain on
this point or whether It Is merely the best of his recollection. These particular
occurrences happened at a time when Company D, with Captain Lyon at Its
head, was marching through a town, the citizens of which, according to Cap.
tain Lyon's testimony and belief at the time, had just a few minutes before,
taken part In shooting at the post of which he was a member, and It might
be that other events came In so fast before and after that his recollection onthis point Is not as good as It might have been under other circumstances.

1096 I[HAS. 19, 1907.
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By counsel:
i wish to call the attention of the court to the fact that he is arguing In sup.

port of the theory he purposes to bring before this court as to facts. If there
is anything this Judge-advocate wants to bring out from this witness he can
do it by proper questions. We object to the form of question; It Is objection-
able on the same grounds as the others; It is going to sustain a theory of the
defense. That information can be brought out by proper questioning; that is
not a proper question at all. We don't want to object to any proper questions.

By president of court:
To save time, will you change the wording of the question?

Q. Captain Lyon, if you knew that Dr. Joseph Combe had stated
that when he met you the time in question he told you he thought
your company was a body of Mexicans or citizens and that he aid
not say they were raiders, nor did any such thought enter his mind,
but that ho did think they were citizens coming to join the indigna-
tion meeting on Elizabeth street which had just been broken up by
the mayor, would you still be of the same opinion as you are at
present with reference to that conversation?

By counsel:
We object to that question. It Is trying to Inject Dr. Joseph Combo Into

this case without bringing him before the court. It Is an argument, it is
argumeutary, and it Is objectionable on so) many grounds that we won't take
up the time of the court to state them further than to state It Is objectionable
on the grounds we have Just stated. This witness, we take it, Is subject to the
call of the Judge-advocate at any time-he was placed on his list of witnesses
originally.

By judge-advocate:
I can not see why counsel makes such a point of the fact that this witness

has once been called by the prosecution, or the fact that his name once appeared
on the set of charges.

By counsel:
We don't purpose to have judge-advocate on cross-examination Interject

new evidence or interject new people In this thing when he declines to place
them on the stand and give us a chance to cross-examine.

By judge-advocate:
If counsel will leaf back over the record he will notice the name of Dr.

Joseph Combe In a number- of places In direct examination. This meeting
has been testified to, and we have a perfect right to cross-examine him on things
that took place at that time.

By counsel:
By proper questioning.

By judge-advocate:
And we maintain that the question Is proper.

By counsel:
Now, may It please the court, he starts out with an hypothesis that is not

correct. The only grounds upon which such a question would possibly be
admissible Is to contradict what this witness has said, and he has not started
to lay the ground for that In the proper way at all. It Is admissible to bring
that witness up here, If he sees fit, to contradict anything this witness may
say as to evidence, but It Is Improper and highly prejudicial to the rights of
the defense to have the supposed statement of a man who was not called,
never been in the case except by name, and any hypothetical statement he may
bave made Is entirely Improper and prejudicial to the defense, and we object;
we don't object to any proper question as to what that conversation was.
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By judge-advocate:
We still maintain the question Is proper in order to test the recollection of

the witness as to that conversation.

(Question was read to the court from the record.)
The accused, his counsels, the witness, the reporter, and the judge-

advocates then withdrew, and the court was closed, and on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce that the objection is sustained.
Please proceed with the examination.

Q. Did Major Penrose state to you at any time that night any rea-
sons for not inspecting the arms before daylight ?-A. I can't recall
that he did.

Q. You said in your direct examination that the first cook of the
company slept in town, not very far distant from D Company bar-
racks, I believe. Will you please state a little more definitely where
he lived --A. He lived just across the garrison road, about opposite
the western end of D Company barracks. The garrison road is the
road just outside the wall.

Q. When did this man first report to you after you joined the com-
pany wi the night of August 13-141--A. He was there at the first
roll call.

Q, At the first roll call ?-A. Yes.
Q. Do you know whether he was in line with the company in front

of the barracks before you reported it to Major PenroseI-A. He
never joined the company at all; he stayed in the company kitchen
with his wife and daughter.

Q. He never joined the company at all, but did report to you about
the time of the first roll call ?-A. He answered his name at the first
roll call.

Q. But he never fell in with the company at allI-A. No.
Q. Do you know for how long a time before the first roll call he

was in the vicinity of the company-in the immediate vicinity?-A.
I do not.

Q. Was not this man one of the men whom on the morning of the
14th you fell out of ranks for further inspection of his piecel-A. He
was.

Q. You stated that the rifles in the storeroom were covered with
cosmoline, just as they ordinarily were when they were packed for
shipment or storage, and that the revolvers were in the same condi.
tion; that is correct, is it not?-A. Yes.

Q. The noncommissioned officer who had the keys to the storeroom
also had charge of the supplies of cosmoline used by the company in
cleaning rifles and in fixing the rifles for shipment and storage I-A.
He had charge of all the ordnance and ordnance stores, but he did not
have in his possession all the cleaning materials as each squad was
supplied with a separate box of cleaning material.

Q. But any surplus supplies of cosmoline and other cleaning mate-
rial were kept in the same room with this arm chest, were they not-
A. Yes.

Q. Did you examine the barracks next day-that is, on August 14-
or at any after date, to ascertain whether any bullets had struck the
barracks from the town side-from the side of the town ?-A. I made
no careful examination at any time.

1098 (MAR. 1, 19"7.
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Q. Not even of your own barracks ?-A. No.
Q. Did you ever hear of anyone finding any bullet holes in any of

the buildings down there that apparently were the result of the
shooting of the night of August 13 -A. I never did.

Q, Such investigation was made, however, was it not ?-A. I don't
know.

Q. You have no personal knowledge, either official or unofficial,
whether the commanding officer made such inspection ?-A. Of my
own knowledge, I know nothing about it; I understand that such
an inspection was made.

Q. in order to correct a mistake in the record, as I believe it to
be, on page 2291 r1082]: "Q. But it was more mixed firing toward
the latter end of the shooting than it was at the height of the
shooting; is that not so-there were more rifle shots'?-A. Yes; I
think that is correct." My recollection of that question is that I said:
"There were more revolver shots," and I wish to ask you now which
was the casel-A. That's my recollection; I think it is incorrectly
recorded.

Q. Your recollection is there were more revolver shots toward the
end of the shooting. Is that not correct?-A. That's right.

Q. Did you inspect at daylight on the 14th or at any subsequent
time, the vicinity of the wall where the men had been stationed during
the night of August 13, to see whether you could find any soiled rags
or other evidences of attempts at cleaning guns having ben made?-
A. I did not.

Q. Did you ever examine the garrison road, or the vicinity of the
garrison road, or the Cowen alley for evidences of cartridges-

•No.
Q. Were you present on the morning of August 14 when Mayor

Combe handed or exhibited to Major Penrose certain shells, clips, and
empty cartridge cases that he said had been found or picked up
early that morning?

By counsel:
We won't enter a formal objection to this, but It wasn't touched on In direct

examination.
Q. Were you present ?-A. I was present when Mayor Combe, with

the other members of the committee, called on the commanding officer.
I was seated close to the commanding officer's desk, right next to it,
in fact, but I saw Mayor Combo produce no shells, clips, or anything
of that character.

Q. Are you positive that he did not ?-A. I did not see him.
Q. You were not present at any time prior to the occasion when

the Citizens! Committee called? The tinie to which I refer was the
morning of the 14th, prior to the visit of the Citizens' Committee,
and the place, the commanding officer's office.-A. I wont be positive,
but I think I went over to the adjutant's office after the inspection
of the arms and amipunition of my company, and after taking the
affidavit of this man Tamayo.

Q. Did Mayor Comb come in while you were there at that time?-
A. I didn't see him.

Q. Would it have been possible, at 3 o'clock on the morning of
August 14, or at the time when you were directed to dismiss your
company, to have gathered together the gun racks, put them in a room
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by themselves, locked the guns up in them and placed a guard over
the door, in order to make fairly certain that the guns would not be
tampered with, nor attempts made to clean them before daylight?-
A. It would have been possible.

Q. Were any orders given you, or any of the other company com.
manderp, so far as you personally know, to have any such precautions
taken in order to insure the guns not being cleaned before day.
light--A. I received orders covering part of that procedure that you
mention, and those orders were to have the guns placed in the racks
and the racks locked immediately upon dismissal of the company.

Q. Nothing was said to you, however, about retaining the key or
keys to those racks in your personal possession ?-A. I recall noth.
ink to that effect.

'. And no orders relative to taking any precautions with the
rifles, other than placing them in the racks and locking them up, of
course except with respect to inspection the following morning at
daylight, --A. I believe the orders also directed the company com-
manders to verify their rifles in the racks when the racks were locked,
but I can't be positive. I know I did this in my company.

Q. In case the majority of the men were asleep in barracks between
3 o'clock in the morning and daylight would it not have been possible
for the noncommissioned officer in charge of quarters, or any man
who had a key similar to his, or keys similar to his, to have unlocked
one or more of the gun racks and have remove rifles therefrom and
have cleaned them before daylight?

By counsel:
We object to that question. It lays down an hypothesis that Is a good one for

argument, and we would like to bear the distinguished gentleman make his
argument on that subject. Our position is that whether this witness answers
that in the afftrmative or negative it can have absolutely no bearing on this
case. We are not going to insult the Intelligence of the court by saying that
this question would Influence them or aid them In any way at arriving at a
conclusion as to the guilt or innocence of this accused; therefore it Is a
material fact, the facts have been established by all witnesses who have testi-
fied to that fact, and here Is an hypothesis laid down, as I have stated, for the
purpose of bolstering up a theory of the prosecutibn.

By assistant judge-advocate:
May It please the court, we do not insist on that question being answered.

Q. By the way, Captain Lyon, did you, or did any other officer in
your presence, make any inspction whatever of the arms prior to
the inspection which was hed on the morning of August 14 after
daylight?

By counsel:
It the gentleman will limit his question to what Captain Lyon did we will

not Interpose objection. In the nature of things he can not know what other
people did, and if he will limit It to what Captain Lyon did we will interpose
no objection, and he can go on. Otherwise we will object.

(At request of judge-advocate question was read as recorded.)
By counsel:
We will withdraw any objection we made.

A. I made no inspection of my rifles before the inspection made
after daylight on August 14, andI saw no such inspection made by
any other officer.

I
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REDIRECT EXAMINATION.

QUESTIONS BY THE ACCUSED.

Q• Ca tain Lyon, you say your company formed that night in
front of the barracks-that is, using the word front as relating
toward the parade ground. Did they face toward the officers' quar-
ters ?-A. The company was formed in double rank, facing outward
from the barracks-that is, facing the officers' quarters.

Q. And the right of your company was toward the river or
toward the western end of the barracks--A. It was.

Q. Formed in the usual way, was it-usual method of forming?-
A. It was.

Q. And when you moved out to take your position, how did you
move?-A. I moved by the left flank, in column of squads.

Q. The command would have been "Squads left," then ?-A. Yes
Q. So that that part of your company that was on the right was a

complete formation, as far as you know-that is, the squads to the
right would naturally be complete, full squads?

By assistant judge-advocate:
I object to that as a leading question. I am objecting to the form of the

question.

By counsel:
Read the question, and we will change it, if we can.

(Question read as recorded.)
By counsel:
We won't interpose any answer to the objection.

By assistant judge-advocate:
May it please the court, the defense has frequently objected to leading ques.

Mtons on the part of the prosecution during cross-examination of a witness
introduced by the defense, and In order to be consistent it seems to me that
the defense in the direct or redirect examination of its own witness should
endeavor to avoid, so far as may be within its power, asking leading questions.
We will have to object to this question, even though it necessitates calling for
a ruling of the court, inasmuch as defense will not change It form.

By counsel:
We don't think it is a leading question; therefore we are perfectly willing

for a ruling of the court on It.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce that tho objection Is sustained.
At request of counsel question was again read as recorded.)

6 Was or was not your formation made in the usual way that
night--A. It was.

. Captain Lyon, what was the condition of your barracks when
you took possession of it on July 28 ?-A. They were not clean.

Q. What, particularly, did you notice that would warrant your
making that statement -A. There were a number of articles of old
clothhig lying about; old rags'and a number of cartridge shells.
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Q. Did you examine those shells to see what they were-what kind
of .shells -- A. I did not.

By the judge-advocate:
I would like to go of record as calling th attention of the court to the fact

that redirect examination is for the piopose of rehabilitating a witness. Coun.
sel Is now Introducing new matter rot touched upon by the cross-examination.

By counsel:
That's true; subject to cross-examination. If you wish to limit us, we will

let him go out and recall him. If the court wishes to rule on it, we are willing.

By judge-advocate:
I interposed no objection; I merely call the attention of the court to that fact.

By counsel:
That has been in practice several times before.

Q. What condition were the storerooms in, Captain? Were they
locked or unlocked? I mean the company storerooms.-A. I only
had one storeroom that was locked.

Q. Did you personally make any examination of that?-A. When
the quartermaster-sergeant came over, after I had selected those bar-
racks as the ones my company would occupy, when he came over he
brought the key to the storeroom with him, and he opened the door,
and we went in together. I inspected the storeroom and the articles
of quartermaster property that were in there.

Q. Why did you do that, Captain ?-A. The quartermaster-ser-
geant, when he came over, after I fiad selected thesebarracks, brought
a memorandum receipt ihich I was to sign at once for certain articles
of quartermaster property for the use of my company, and I went in
the storeroom for the purpose of checking this property over, so I
could sign this receipt.

Q. Did you do so ?-A. I did.
Q. Was there any ordnance in that storeroom -- A. There was no

ordnance in there so far as I know.
Q. Was there any ammunition of any kind in there at that time?-

A. I did not see ai'it.
Q. If there had 'been some bandoliors unbroken, hanging on the

wall, would you have seen them?
By assistant judge-advocate:
I object to that question. A question as to whether he saw any bandoliers

there or not is relevant, but merely a question of opinion-this other question.

Q. Would or would you not have seen any bandoliers full of
ammunition in that storeroom if hanging on the wall at this ex-
amination?

By assistant judge-advocate:
The form of the question is still objectionable. If he will ask him whether

he did or did not see them, there will be no objection.

Q. Did or did not you see any bandoliers of Springfield ammuni-
tion in that room, on the walls, or other places?-A. I saw none.

Q. Would you have seen them in this timo you were there had they
been there?

By assist. udge-advocate:
I object to that question.
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Q. Would or would you not have seen them in this time if they
had been there?

By assistant judge-advocate:
I still object to that question.

By counsel:
We will ask for a ruling of the court.

By assistant judge-advocate:
It has not been shown In evidence that the walls of this storeroom were

absolutely bare; that there was any place where bandollers could have been
hung: that there were any of these articles of clothing hanging up where ban-
doliers might have been concealed below them. There has been no foundation
laid for any such expression of opinion.

By counsel:
We will go ahead and lay a foundation; then, may It please the court,

By assistant judge-advocate:
Even after foundation is laid, it still remains a question of opinion, and, to

the mind of the prosecution, is 0tili objectionable.

Q. Tell the court just what you did in checking over this prop-
erty.--A. I had a man of my company count in my presence the
various articles in the storeroom.

Q. What were they ?-A. There were mattresses, sheets, pillow-
cases, and a few other articles of that description; some mosquito
bars, cuspidors.

Q. Were all these things moved so you could see all the property
that was in the storeroom ?-A. Every article was moved from its
first position in order to be accurately counted.

Q. Mattresses were taken out at that time or not?-A. The mat-
tresses were taken out as the men needed them for that night.

Q. And these other various articles, were they taken out and issued
at that time or not?-A. They were not issued at that time.

Q. But you made an official check up of all the property that was
in there at that time ?-A. I saw everything that was in there.

Q. Then, I ask, would or would you not have seen such a thing as
two or more bandoliers of new ammunition hanging on the wall at
that time?

By assistant judge-advocate:
May It please tlie court, I object. The witness has stated he saw everything

that was In the room. le has also stated he did not see any bandoliers.

By counsel:
We will ask for a ruling of the court on It now, may it please the court.

The accused, his counsels, the witness, the reporter, and the judge.
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am instructed by the court to announce that the objection Is not sustained.

A. I am certain in my own mind that had they been there I would
have seen them.

I. Doe. 402, 60-1, pt 2-71
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RECROSS-EKAU NATION.

QUESTIONS BY ASSISTANT JUDGE-ADVOCAT&

Q. Captain Lyon, you went in that storeroom with the idea of
checking over certain Government property of value, did you not,
property that was on memorandum receipt (-A. Yes; quarterniabter
property.

Q. And not with the idea of looking for stray ammunition or
cust-off clothing?-A. I had no such idea.

Q. Even though you had seen some shells there, a few empty shells,
and possibly a bandolier or two, are you certain that the mere seeing
of this property at that time, and under those conditions, would have
made sufficient impression on your mind for you now to recall, and
be able to state positively, whether or not there was any armunition
or bandoliers there at that time?

By counsel:
We object to that part ot the question that suggests seeing shells there;

there was nothing said about It in his direct examination. It suggests some-
thing that does not appear; it he will amend It in that respect we have no
objection.

(Assistant judge-advocate then amended question to read as fol-
lows: Q. And, even though you had seen possibly a bandolier or two,
are you certain that the mere seeing of this property at that time,
and under those conditions, would have made sufficient impression
on your mind for you to now recall, and be able to state positively,
whether or not there was any ammunition or bandoliers there at that
time?)

By counsel:
That's objectionable also. There was nothing said about having seen band.

liers and shells; he was asked a plain question, whether or not he had seen any
bandolier filled with cartridges--complete new bandolier,

By assistant judge-advocate:
I will reframe that question in Its entirety.
By counsel:
If you will, we don't want to object.
:Q. Captain Lyon, is it not possible at all that there were in that

storeroom one or two bandoliers, and that they might have been there
at the time you checked over this qua!.termaster property and have
escaped your notice, or at least have escaped your recollection after
this lapse of timel-A. It is possible that there were bandoliers of
-ammunition there which I did not see, but it is highly improbable
that had I seen them they would not have impressed me and remained
fixed in m.y recollection.

Q. Wnen you state you counted all the articles in this room, you
mean only the articles of value; you did not have the cast-off cloth-
ingcounted ?-A. There was no cast-off clothing in the storeroom.

Q. You testified, I believe, the night of August 13 was very dark.
How far could you recognize a man that night in front of D Com-
pany barracks?
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By counsel:
It does not relate to the redirect examination, but we interpose no objection.

By assistant judge-advocate:
May It please the court, it Is absolutely pertinent to the redirect examination.

By president of court:
There has been no objection Interposed. Please go on.

Q. At what distance could you recognize a man whom you knew
by sight and by name, that night, in front of D Company bar-
racks ?-A. And at the place the company was being formed?

Q. Yes.-A. I should say, perhaps, 4 or 5 feet.
Q. So that when you stated that every man was in his own place

in ranks you do not mean that of your personal knowledge you saw
that every man was in his proper place?

By counsel:
I object to that. Thre has been no such testimony to support the question;

it is not based on any evidence.

Q. When you stated that the formation of the c Qnpany at that
time was made in the usual way, do you mean that of your own per-
sonal knowledge every man was in just the place where he be.
longed I-A. Vhen I said the company was formed in the usual way
I meant simply that the company was formed in double rank and
with the right and left guides--the usual formation of a company.

Q. But you do not know of your own knowledge whether every
man present was in the place that he ordinarily occupied when the
company was formed for drill or not?-A. I don't know, but I think
it highly improbable he was not. They fell in on the left as they
came down.

Q. So they didn't fall in by squads, merely fell in on the left of
the line as they came down ?-A. Fell in on the left and closed in on
the right.

Q. So the first squad in its entirety was not on the right of the line,
then the second squad next to it, and so on t-A. The men as they
came out of the quarters fell in on the left of the company and closed
in toward the right.

Q. I wish to ask Captain Lyon whether he cares in any particular
to modify his statement with reference to the conversation occurring
between him and Dr. Joseph Combo early on the morning of August
14, when lie first met the said Dr. Joseph Combo in the streets of
Brownsville.-A. I have no correction to make.

EXAMINATION BY THE COURT.

Q. Was it customary in taking roll call at Fort Brown to verify
each man when his name was called, as was done after the shooting
that night in your company?

By counsel:
We will have to object to that question. If the gentleman formulating It will

ask the custom of this witness as to his particular company, we will not object.
By a member of the court:
Mr. President, I asked that question and I would like to have Inforinatlon

on that point The information I would like to get is this: I know it is eus-
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tomary to have a chock roll call at night, 12 o'clock, and I would like to know
It Captain Lyon had the name of every man verified at check roll call every
night at 12 o'clock, as was done that night.

By counsel:
If the question is formulated to bring out what Captain Lyon knew about

the matter, we will have no objection to that.

By president of the court:
Please hand the question here and I will change It.

By assistant judge-advocate:
May it please the court, the witness has already testified on matters requiring

expert opinion evidence, and It has been shown that lie has been with that
regent for about twelve years and that he lis served with 1 Company, I. I,
E, A, and D Conipany, so that out of the four companies in the first battalion
he has served with three of them, and it seeL9 to me that it Is-

By president of court:
If counsel desires to ask a question hter he can do so.

Q. (As amended.) Was it customary in taking check roll call at
Fort Brown to verify each man when'his name was called, in your
company, as was done after the shooting that nieht in 'our com-
pany?-A. The check roll call is not a rol call; it is simply a verifi-
cation of the men and should be in quarters; there are no names
called at all. The verification is made by the noncommissioned
officer in charge of quarters, who goes through the quarters with a
lantern and sees that every man who should be in his bunk is in his
bunk.

Q. Were the men of your company who fell in ranks unprovided
with ammunition otherwise completely equipped?-A. All of the
men had their rifles and their belts. There were some of the men, as
I have stated, that canmo down without their ammunition.

Q. Was the ammunition that should have been in the possession of
these men ever accounted for? If so, how ?-A. I made a check of
the ammunition the following morning and satisfied myself that all
my ammunition was where it should be.

Q. Was the rifle of the company cook kept in the armrack or in
the house in which he lived, across the street?-A. It was kept in
the armnrack.

Q. .You stated vou believed the shooting came from town, and that
ou made no e.mimination of barracks to see if any bullets from town
ad struck them. Did you cause any such inspection to be made by

anyone or take any other steps to ascertain if any bullets coming
from town had struck any building in the post?---A. I had reason
to believe that the necessary investigations and inspections were
being made by the commanding officer, and I was busy on other work.

Q. You stated that you advised the commanding officer to have an
affidavit taken; was that the only step, other than those ordered by
the commanding officer to be taken, that occurred to you during the
night as advisable or necessary to be taken in the interest of all con-
cerned--A. The investigation of this man Tamayo, the command-
ing officer and I were both with him at that time, and the importance
of his testimony struck me as of such-we needed that testimony so
badly that I took it upon myself to advise him there to have this man
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come over to me, as summary court officer, the first thing in the morn.
ing, and get this testimony of his. I offered the commanding officer
no advice upon any other subject.

Q. Was that the only step, other than those ordered by the com-
manding officer to be taken, that occurred to you during the night as
pdvisab e or necessary to be taken in the interest of al concerned-
that is, steps to be taken that night until daylight?-A. Except that
in the strengthening of the guard for the protection of the post there
was nothing else that struck me that night that I recollect now.

Q. The witness has testified that the commanding officer took cer-
tain precautions, or ordered certain precautions to be taken, by is'u-
itig certain orders in regard to the guard during the night, in regard
to the inspection of gtis in the morning, and the verification of
ammunition, sending of patrols about the post. Did the witness
consider any other steps should be taken at that time in the interest
of all concerned?-A. I did not.

Q. While you were inspecting your guns in the early morning of
August 14 did you notice a carriage pass along the road in front of
your barracks? If so, state, if you can, who were in that carriage.-
A. I can not be absolutely certain, but to the best of my recollection
wjiile I was either inspecting the rifles of my company or a few oi
the rifles of B Company, Doctor Combe and his brother drove in
through the gate and came around that road on the way to thehospital.

Q. Did the affidavit of Tamayo bear out his statements to you
made that night, and did his manner and tone that night impress
you at all thnt he was telling the truth?-A. The affidavit taken
before me the next morning was the same in substance as what ho
had told me just after the shooting or when I spoke to him about it.
His manner during the eight, when I talked to him, was to me--it.
was apparent that lie was frightened, and that he was sincere in what
lie was saying.

RECROSS-EXAMINATION.

QUESTIONS BY TiIE ASSISTANT JUIKJE-ADVOCATE.

Q. Was there anything that came to your notice that night-that
is, was brought to your notice by other people, other than Tamayo's
and Private Howard's statement-that made you believe that the
soldiers had not taken part in the shooting?-A. The quartermaster-
sergeant of my company, when I first went to the company from
my quarters, told me that the shooting w'as from the town into the
post; that the first shots came from in rear of B Company-the first
sl,-ts he heard-from a green house; I don't know who Jives there.
That was one of the things that induced me to believe the people
of the town were shooting into the post.

Q. By the green house do you mean the house shown on the map
at the corner of Elizabeth street and the garrison road, or the one
at the corner of the alley and the garrison road?-A. I don't remem-
ber whether on the corner or not, but it was nearer the alley; not
the one on Elizabeth street.

Q. Was this sergeant's name McCurdy ?-A. No.
Q. What was his namel-A. Thomas J. Green.
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Q. Did you hear any bullets yourself coming toward the post?--
A. I did not.

Q. And you were outside the door within about forty seconds
after you were awakened by two shots?-A. That's approximately
correct.

Q. Did you see anyone that night who stated he had heard bullets
whistle, other than Tamayo?-A. I don't recall that I did.

Q. Private Howard, the sentinel on post did not claim to have
heard any, did he?-A. I don't remember his telling me anything
about bullets.

Q. So that Tama yo's word, this scavenger's word, as to what he
heard outweighed in your mind, any statement ride by Mayor
Combe or his brother?- -A. The quartermaster-sergeant I klew, and
have known for a number of years; the man Howard came to my
company as a recruit, and had served almost three years. Both
those men I knew; I didn't know Mayor Combo or I didn't know Dr.
Joseph Combo; moreover, I knew the condition of affairs, and for
that reason declined to accept the word or opinion of Mayor Combo
or Doctor Combo in contradiction to testimony of these men I
knew.

Q. You said you know the conditions; what do you mean by
that?-A. I mean the condition of the battalion as regards their
discipline, behavior, etc.

Q. 'You didn't mean condition as concerns anj possible feeling
between the garrison and the townspeople--A. Wo.

Q. You said a few moments ago you felt you needed Tamayo's
testimony so badly that you suggested his affidavit being taken early
next morning.-A. Yes.

Q. Why did you feel you needed his testimony so badly?-A. In
order to help straighten out the matter, as it would surely be a matter
of investigation. We had to do something; these people were shoot-
ing us up, and we wanted his testimony before they got a chance to
fix him as their own witness.

Q. His testimony was merely negative, stating what he had not
seen, was it not?

By counsel:
We object to that questor.
By assistant judge-advocate:
I will withdraw the question.

Q. Was this conversation with Tamayo held before or after Mayor
Combos remarks to Major Penrose ?-.-A. To the best of my recollec-
tion, before.

Q. Before you went out with your patrol ?-A. I won't be positive
whether it was before or after.

Q. To the best of your recollection, however, Captain Lyon, was
it not before you went out, during the twenty or thirty minutes you
stayed there along the wal ?-A. I can't state whether it was before
or after; I don't remember.

Q. He told you, however, that he had gone from B Company to
the front of D Company after the firing began, thence to the admin-
istration building, and then to the rear of D Company. Is that not
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correct ?-A. No; he didn't tell me all that. I don't remember as
he gave me his complete route. As I recall it, he simply told me he
ran around-went around with his mule and cart--btween D and B
Company barracks, over in that general direction; in front of D
Company barracks and the administration building.

Q. Mhen was it you saw Howard and investigated his story?
Was that before or after you made this patrol?--A. That was after I
made the patrol, while my company had fallen out and were resting
on the grass near the east end of my quarters.

Q. This was after you had talked with Tamayo, was it not?-A. I
don't recall whether before or after.

Q. There was nothing .happened that you can fix that definitely
in your mind ?-A. No; I can only fix my conversation with Howard
and where it was.

Q. Was that conversation with IToward before or after Major
Penrose's conversation with Mayor Combe, or was it during it -
A. It was after Mayor Combe had come into the garrison with me.
I don't know whether he and Major Penrose were still conversing or
not.

REDIRECT EXAMINATIONe

QUESTIONS BY TlE ACCUSED.

Q. You were the second in uinmand at that time, were you not,
Captain Lyon?-A. I was.

Q. As I understand the purport of your answer to the court, aside
from the importance of having the evidence of Tamayo before he
could be prejudiced by other parties., you considered the steps taken
by Major Penrose as commanding officer all that were necessary and
proper under the conditions?-A. I did.

The court then took a recess until 2 o'clock p. m., at which time the
members of the court, the judge-advocates, the accused, his counsel,
and the reporter resumed their seats.

Lieut. HARRY G. LECKME, a witness for the defense, upon being

duly sworn, testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY TIE JUDGE-ADVOCAT,

Q. Please give your name, your rank, and your present station.-
A. Ilarry G. Leckie; second lieutenant, Twenty-sixth Infantry; Fort
Sain Houston, Tex.

Q. Do you know the accused? If so, please state who he is.--A. I
do, sir. Major Penrose, Twenty-fifth United State&s Infantry.

QUESTIONS BY COUNSEL FOR TilE ACCUSED.

Q. Were you ever stationed in Brownsville, Mr. Leckiel-A. Yes,
sir.

Q. Tell the court when.-A. From the 6th day of September, 1903,
until June 2, 1900.
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Q. Have you recently visited the city of Brownsville ?-A. Yes, sir.
Q. Do you know where the Leahy Hotel is situated ?-A. Yes, sir.
Q. Did you visit that hotel --A. Yes, sir; I stopped there.
Q. Did you make an examination of what could be seen of the

barracks ?-A. Yes, sir.
Q. From the windows upstairs of what is called the Leahy

Hotel?-A. Yes, sir.
Q How many windows did you examine it from --A. From three,

sir' from the three upstairs windows.
. I wish you would tell the court what you can see from each of

those windows-that is, from the barracks--commencing with the
window nearest the alley1-A. The window nearest the alley, the
only part of the barracks I could see-the only barracks are marked
B on that map, the left end of the barracks entering the gate-fron
the first window I could see within from about 10 or 12 feet of the
left-hand corner of the west corner of the upper post.

Q. Now, that is the only part of the barracks, of any of the bar-
racks, that you could see from the first window, or this window
nearest the alley ?-A. Nearest the alley, that is the only part of any
of the barracks I could see, sir.

Q. That is, about 10 feet of the upper end of B Company bar.
racks --A. Yes, sir.

The president:
B or D?

Counsel for the accused:
B; the one to the left, as marked In the entrance gate.

Q. What portion of the barracks could you see from the second
window from the alley?-A. I could see, sir-beginning from the
north corner, about 10 or 12 feet from the north corner to 10 or 12
feet of the west corner-nearly the entire upper porch.

Q. You use the word" north." Aren't you mistaken as to the north
corner?-A. Beginning at the north and, of course, from the north
corner running to the west corner I could see all the barracks except
10 or 12 feet of the north corner and 10 or 12 feet of the west corner.

A member:
Is there any objection to the witness's going to the map and pointing out?

Counsel for the accused:
Not the slightest.

A. (Indicating on map.) From here to there, 10 or 12 feet.
A member:
The north side of the barracks?

A. Yes, sir.
Counsel for the accused:
On the north side of the barracks. Witness here Indicated that he could

see from the north side of these barracks, from about 10 or 12 feet of the
eastern end to within about 10 or 12 feet of the western end.

Q. Mr. Leckie, was there anything that intervened at all that. shiit
out any part of this view from the window where you speak of in
the Leahy House?-A. This side window, sir?
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Q. Yes, sir.-A. The only thing that intervened was an orange tree
in the yard across from the Leahy Hotel.

Q. Well, you didn't point to the yard of the Leahy Hotel. Will
you go over and locate thatl-A. (Indicating.) Here is the Leahy
Rote!.

Q. Now, where was that tree?-A. (Indicating on map.) About
here.

Q. Now, about where was that tree with regard to the interval
tlat you put your hand on ?-A. That tree was right there, sir (in.
dicating).

Q. 'That is the interval? Between what two houses did you have
that pointer, Mr. Leckie?--A. That is between the Cowen house,
sir, and the house rented by Mrs. Lenhy here on the corner.

Q. Is that house rented by Mrs. Leahy extended, or is it the
Leahy House, also?-A. Yes sir; that is the original Lenhy Hotel;
and since then she has rented this house-at least, the rooms in this
house.

Q. Nowt is that all you could see from that window ?-A. Yes,
sir; that is the only part you could see from that point down to
there (indicating).

Q. About how much of that is shut off from that tree?-A. None
of the upper portion. These two corners are shut off by the house
(indicating),; that tree is not high enough; it comes just a little bit
below the railing.

Q. Now, how much could you see from the third window of the
house?-A. From the third window you could see from about the
center up to there (indicating)-about half of the porch.

Q. That was the western end of the barracksT?-A. Yes, sir.
A member:
I would like to ask, If there is no objection to this, what time of the day

or night this was?

A. I made two examinations, sir; one time about between 10 and
11, and the last time, I think, about half past 4 or 5 in the afternoon,
all in the daytime. I went up there at night and could see nothing,
because it was too dark; there were no lights in the building at all.

Q. Now, will you point out what you can see from the window
next to the alley you told us about-if you will point it out--A.
The window next to the alley, I could see about 10 or 12 feet of the
west corner of the upper porch from that window (indicating).

Counsel for the accused:
(Indicating about 10 feet of the west end of B Company barracks, on the

north side, upper porch.)

(The witness resumed his seat.)
I am going to ask you to go to the board again; I want to

bring out something else. Mr. Leckie, I want you* to tell the court
what there is on the we-st side of that alley between the place marked
road " on that map, which is really Fifteenth street, and the Cowen
corner?-A. I understand; from here (indicating) to this corner
(indicating).

Q. Yes; I want. to know what kind of fences, if any, are there?-
A. From here there is a paling fence.



AFFRAY AT BROWNSVILLE, TEXAS [

Counsel for the accused:
Indicating from the west corner of the Cowen alley and Fifteenth street to

the house marked No. 0, go ahead.

A. From where the house leads off to this House hero (indicating)
is a board fence-from there to that point.

Counsel for the accused:
Indl ting from houge No. 0 almig the west side of the alley there Is a board

fence up to the house near the center of tie valley between, anld that abuts on
the alley and located between the Cowen house and house No. 9?

A. Yes, sir.
Q. Oo ahead.-A. Then from that honue to Fourteenth street is

a high board fence running from that house on and up along the
Cowen house to Fourteenth street.

Q. Isn't there a paling fence up near that corner a part of that
distance?-A. Right in here. sir-not a paling fence, the planks not
close together, just a double gate (indicating).

Q. Planking behind, just in the rear of the powder house--A.
Yes, sir.

Q. Now, from that point on to the corner, isn't there a paling fence
from there?-A. No, sir; it is a board fence.

Q. I mean from that?-A. From that point to Fourteenth street
it is a board fence, and from there it is a paling fence up Elizabeth
street; from the alley to Elizabeth, running from the Cowen house,
why, it is a paling fence.

Q. Do you know where the Garza house is?-A. Yes, sir.
Q. Where is it? Point it out.-A. (Indicating.) There it is sir.
Q. Indicating the house on the east corner of Fourteenth street

and Cowen alley?-A. Yes, sir.
Q. Did you examine any shot holes in that house, Mr. Leckie?-A.

Yes, sir.
The judge-advocate:
I object, unless It be shown In whose company he exnined theim.
Q. Who was with you when you examined tlho;e nnd who showed

you the shot marks, Mr. Leckie ?-.A. The wife of the man who lives
in the house.

The Judge-advocate:
I object to the answer. The wife of the mnan who lives In the house has not

testified before the court; the bullet holes therefore are not iroerly Identified.

Counsel for the accused:
May it please the court, it is true we objected strenuously, and we do now, to

the prosecution proving by a witness sent there for the purpose six or eight
months after the event that those shot holes were made at that time. That Is
so clear that It does not relulre argument, and the court sustained us, and
properly. Now, it is not a question of bringing these shot holes in evidence at
nil. It is a question of whether or not these shots are there as alleged and
attemped to be proven by the prosecution. Now, it Is a very different matter.
It has not been disputed that these holes were In there by us at all, as yet-
as a matter of fact, by an examination of the premises, the only way we would
have of proving or disproving that they did not exist is in this manner, and It Is
In evidence here and undispited, and the prosecution certainly will not take the
ground that It is not in evidence. rhese shot holes are there, so that any proof
we might offer there now Is entirely a different proposition from attempting to

0 1112 I[MA.I1g, 1OO7.
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prove lit faet that shot holes were there originally. So we Introduce this man
to describe these shot holes. He was sent there for that purpose and they were
identlflcd by a person living In the house, and It Is clearly relevant, Is the only
way In which we cau come at It, and to deprive us of that privilege shuts out
from any defense at all in regard to the matter. If we can not show that In
that way, then we would have to go and find somebody that was on the ground
at that particular minute, and that Is clearly absurd. It Is not necessary to do
anything more thz- to state such a proposition; In other words, these holes there
now having been proven in evidence, we have the right to offer all sorts of
expert testimony by people who have examined them as to where they were
fired froin, etc.

The judge-advocate:
I confess, may it please the court, that I am ui'able to analyze and grasp the

sophistry of counsel. I call the attention of the c'wurt to the fact that we at-
tempted to put upon the stand my good fMend and assistant judge-advocate, Mr.
Fitch, for the purpose of proving certain things about certain shot holes In the
Yturrla house. Mr. Fitch went there with Mrs. Yturrla, and that testimony
was ruled out by the court. Now, I ask you, may It please the court, if there Is
any difference between that class of testimony which we attempted to Introduce
at that time and the testimony attempted to be put before the court at this
time? This witness testifies that he had gone to the house of Mr. Garza with
Mrs. Garza. We do not know, as a matter of fact, that there Is any Mrs.
Garza; she has not been before this court; we do not know that the bullet holes
he (the witness) saw are the ones testified to by Mr. Garza before this court
last month.

Counsel for the accused:
They have been proven by this prosecution, and we expect the witness to

so Identify those bullet holes that the prosceutfun Itself will adhoit they are
the same bullet holes. Now, to say that we can not go and exan:ine these
premises afterwards seems to me to absolutely shut out any defense by us
whatever. If the court will remember, an officer, Major Blockson, was sent
down there to Investigate that matter, and when he came to the question of the
identification of the shot holes in the Cowen house we got up and objected to
Major Blocksom's going Into that, because-and the objection was tenable-
it had not been proven at that time that any holes were made there that
night and that morning, and we still think that the ruling of the court allowing
that evidence under those circumstances was erroneous. But as I stated Just
now, after it Is once established that those holes were made there, If you are
going to shut out this sort of evidence here, the evidence of men who have
gone and examined It, properly Identifying the holes so established In evidence,
then we might just as well say we have no defense to offer here at all. We have
got to sit down and accept as true the evidence of men on this witness stand
who admit it Is their purpose to sustain the allegation of that representation.
It can not be contendedi for a moment that we are going to be shut out from
any possible chance to examine the place In which this Is alleged to have
occurred; certainly not. It Is an entirely different proposition, I submit, to
attempt to prove, In the first place, that the shot holes were made there, from
proving the nature of those holes after It has been proven In evidence that they
were made.

The judge-advocate:
It Is difficult for the prosecution to understand why It Is that while Mr. Garza,

who Is a resident of Brownsville, and testified to that fact upon the stand,
why didn't this witness get M1r. Garza and connect his testimony with the
bullet holes which were testified about on the stand? Why go there and get
some third person of whose existence the court Is absolutely Ignorant, to indicate
these alleged bullet holes? Ve object to any testimony by this witness about
any alleged bullet holes shown to him by a person of whose existence the court
Is entirely Ignorant.

A member:
Before the court Is cleared, I would like to ask that the testimony be read

over in regard to Lieutenant Fitch's visit to Brownsville, and the ruling of
the court.
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The president'
I will ask the reporter to kindly read thr quPstlon and answer.

(The reporter read the question and answer.)
Counsel for the accused:
May I make just one further remark? I wish to ask the court In the first

place to exanilue our objection In reference to Major Blocksom's testifying In
regard to thee holes In tie Cowen house. Now, to make clearer to the court
our position InI regard to Mr. Fitch, our objection to his testimony, putting It
Into legal phraseology, was that they were attempting to prove the existence
of it ftct by means of hearsay testimony. The prosecution was attempting to
plove by a manu sent down there six months after the event-who was not
there-that certain bullet holes were made In a house six months before; there
was not a scintilla of eviflence showing from original source that this evidence
was there; that these evidences of shot marks were there, by any competent
evidence; therefore, ill that he had to say at that time was hearsay. A ow, the
same thing applied to Major Blocksom's testimony-it was hearsay. lie was
there sometime after the thing occurred. Now, there has been proved by the
husband of this woman and others--by Major Jilocksom-went into It-the fact
of those bullet holes, and we made to that an objection, as I recall It, because It
had not been proven that the shot holes were there, and we placed It, as we
contended, mark you. upon an entirely different basis. It is not proving the
original fact, It Is extminlitg that original fact that has once been established
In evidence, by witnesses who have gone there and who are competent to ex-
amine and tell you fully and frankly all about these shot holes.

Assistant ju(lge-advocate:
May it please the court, Major Blocksom went into that house In company

with Mr. Garza. and I believe his testimony shows he (Garza) had previously
testified on this stand as a witness with reference to the time the ohots were
tired that caused these bullet holes, and the fact that the hou-e ht-mI been shot
Into when the holes had been made had been proven by this 31r. Uarza, and It
wns in his company, If I am not greatly mistaken, that Mhajor Blockson made
his inspection. lie was not relying upon some third party who had not tip.
feared before the court or who was not afterwards summoned before the court
for the Identification of these bullet holes.

Counsel for the accused:
We do not dispute that fact. Our statement Is In regard to the Cowen house.

The judge-advocate:
The best answer I think to the remarks of counsel will be to read the teoti.

mony of Lleuteuant Fitch, which has been called for by a member of the court.

(The.judge.advocate then read from the proceedings on pag 97
[-50] of the record, beginning with the question: "Q. Will you pllease
give your name, rank, and present station," etc.?)

The president:
I would like to know, for my Information, before we close the court, whether

these particular shot holes were Identified and marked on the photograph sub-
mitted In evidence to the court.

The judge-advocate:
No, sir; there Is no picture of the Garza house before the court; I have none

III my possessioU.
Counsel for the accused:
May It please the court, I think the judge.advocite has either missed the

point of this objection or else lie is confusing the court. My under.standing of
the point of difference between this objection md the one made to the testl-
mony of Mr. Fitch Is .simply this: We objected to the introduction of the
evidence from Mr. Fitch and the hearsay testimony of Mrs. Yturria, of the
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bullet holes existing In her house at the time Mr. Fitch made his examination,
as applying to the bullet holes made there on August 13, and that clearly
appears in the objection read by the judge-advocate. This particular objection
that is being made by the prosecution now is to our introduction of testimony
In regatrd to the examination of certain bullet holes in the Garza house-not any
bullet holes made there on August 13, but certain bullet holes existing there at
the time of the examination. It was on that particular point that Major
3locksom's testimony was admitted. He was allowed to testify to certain bullet
holes in a certain house in Brownsville-not bullet holes made on the 13th of
August, and we do not necessarily admit that-but lie was competent to testify
to his investigation and that the bullet holes existed at the time he made the
Investigation. So this witness is competent to testify to certain bullet holes
existing at the time he tuade the examination.

The judge-advocate:
So much stronger then is the objection; If the defense Is not willing to admit

that the bullet holes upon which the testimony Is based were made upoln the
13th of August, then so much stronger do we object to any further testimony
upon this subject as being irrelevant .rid Immaterial.

Counsel for the accused:
I said lie did not ne ssarily admit they were made on the 13th of August.

The judge-advocate:
I will Insert in my remarks the word " necessary."

A member:
There w-is request made by the defence, which has not been brought out

yet, in regard to the objeetions made when Major Blocksom's testimony was
Introduced.

Counsel for the accused:
Yes. sir; In regard to the marks In the Cowen house.

The president:
Yes; I will ask that that evidence be read.

The judge-advocate:
I read uow from page 1238 [583:

(The judge-advocate then read from, the proceedings on page 1238
[83], beginning with the question: "Q. At the time of the August
inspection, did you go into the house of one Louis Cowen? ")

After the testimony had been read counsel for the accused stated:
That states our position exactly.

The accused, his counsel, the reporter, the witness, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objection is
not sustained. The question will be .nswered.

(The reporter read the question and answer, as follows: "Q. Who
was with you when you extunined those and who showed you the shot
marks, Mr. I.cki'?-A. The wife of the man who lives in thehouse.")

Q. Tell the court where those shots were, Mr. Ickie?-A. Shall I
point them out, sir?

Q. Yes.-A. (Indicating on map.) One shot was right there near
the ground, sir (indicating)--one shot near the ground. in 6 inches
of the floor and about 14 inches from the corner of the house. An.
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other shot struck the front of the house on Fourteenth street, about
10 or 12 feet from the corner-from that corner (indicating).

Q. Indicating the northwest corner of the house?-A. Yes, sir;
struck in the foundation-

Q. The northeast corner, I beg your pardon.-A. The northeast
corner; yes, sir-struck in the foundation, about 10 or 12 inches from
the pavement.

Q. Where was that shot evidently fired from, Mr. Leckie?-A.
Which one sir I

Q. The last one you just pointed out, the one that struck in the
Fourtecnth street side of the house.-A. It struck in this direction,
sir (indicating).
. Q. About the mouth of the alley and Fourteenth street?-A. Yes,

sir.
Q. Where was the other shot fired from, the one on the alley side of

the house ?-A. That shot was fired about from the Cowen back gate,
about G0 feet from the mouth of the alley.

Assistant judge-advocate:
May it please the court, this witness Is not qualified as an expert, and expert

testimry has already been Introduced to show that he could not tell from
ti iliet holes from which direction these shots were fired, could not locate

iiiproxinmtely the position of the flrer; and If this witness has not been
, to have been an expert In the matter of bullet holes, to give his opinion,

it seems to me, is not proper at this time.

Counsel for the accused:
We have no reply to make. We were going to go on and say on what he

bases his statement. may it please the court, so the court way determine then
whether It is correct.

Assistant judge-advocate:
Is the witness. may I ask, Introduced as an expert?

Counsel for the accused:
I have not laid any foundation as an expert; no, sir.

Assistant judge-advocate:
Then, any opinions be may render in this case are hot the opinions of an

expert. Is that, way I ask the court-Is that what the court understands by
counsel's remark.% that this witness is not introduced as an expert?

Counsel for the accused:
I would like to have the record read.

(The reporter read the record of the preceding remarks of coun.
sel.)

Q. Did you trace the course of that bullet, Mr. Leckio--A. Yes,
sir.

Q. Tell the court-
The judge-advocate:
May it please the court, it seems to me this is manifestly unfair-when we

interpose an objection to a question, and then for counsel to go on acd ask
several questions without objection being ruled upon. It is manifestly unfair.

Counsel for the accused:
We changed the question; dropped that question for a moment, and changed

It, and so announced. I did not intend to do anything whatever In regard to
that, but merely to ask It he traced it.
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The judge-advocate:
Then, may It please the court, our objection stands for nil. Counsel called

the attention of the court yesterday to the fact that the assistant Judge-advo-
cate Ignored certain remarks and objections of his, and he commented upon
the discourteouq treatment. And I think now that we are entitled to eB much
courtesy as the defense.

Counsel for the accused:
And you shall have the same, sir.

The president:
Will the relprter please rend the question?

(The reporter read the question and answer as follows: "Q. Did
you trace the course of that bullet, Mr. Leckief-'A. Yes, sir.")

The judge-advocate:
It seems to me that the question and answer ought to be disregarded by the

court as evidence. We are entitled to a ruling upon that question.

Counsel for the accused:
I did not take into consideration that the question was answered, but I

announced distitmetly that we would drop that and proceed with another ques-
tion.

The judge-advocate:
Do I understand the counsel to mean that the question as answered should

not be considered as evidence?

Counsel for the accused:
We have no objection to its being stricken out. I had forgotten that the

questions was answered, but I said I would drop It, and approached the matter
from another direction. I will ask the reporter to read the last question and
the answer.

(The reporter read the question and answer, as above.)
Q Tell the court what you found as to the course of that bullL-

A. Well, sir, I placed a wire rod where the bullet entered, a wire rod
through where the bullet went out, and then went on the outside and
took the line of the rod, the direction in which it was pointed.

Q. And from this did you determine the apparent-
Assistant judge-advocate:
I object to tmt.

Counsel for the accused:
Let me finish the question, will you. please?

The president:
Let the counsel finish tihe question.

Q. Did you from this determine the apparent direction from which
the shot was fired or the firing point?

Assistant judge-advocate:
I object to that question on tihe ground that the defense has already Intro

duced expert testimony here to try and show that nothing definite can be told
by llnlng In the points of entrance and exits of bullets through various mate-
rials; that bullets are deflected to such a degree that It Is Impossible to deter.
mine even approximately the firing point-the direction of the firing point-
and Inasmuch as that was brought out by expert testimony, I think that no
witness who has not quilified us au expert should go on the stand and be
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allowed to testify a a witness on such point for the side that but a fewv days
lgo enideavored to bring out tile fact that ly the bullet holes nothing could be
told of the direction In which the bullet came.

Counsel for the accused:
We have no reply to that, may It please the court.

The accused, his counsel, the reporter, the witness, and the judge.
advocates, then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to ninioutce that the objection Is sustained.

Q. Did you find any other bullet holes in that hoise?-A. No, sir.
Q. Did you examine that ide of the house carefully?-A. Yes, sir.
Q. Did you take iy other step's to asertaini whether any other

shot holes had been fired into that houe-bNllet holes made iAto th at
house?-A. I examined the whole house, sir, all over, and found no
other bullet holes.

Q. Did you examine the Cowen hoiu-e ?-A. Yes, sir.
(a Did you find anv bullet holes in tliat ?-A. Yes, sir.

In what part of the house?-A. '1fhev were in. the back part of
the house, sir-they entered from th, k' of the hmi:e and( t he side.

Q. Point out where those shots were fired into the Cowen hous.-
A. (Indicating on milp.) All tllh, .111(. thia I could fill(], sir, en-
teed friom this window on the side next to the alley, the back window
an(l the second window from (lie back of the house, except. one went
into the casing right by the side.( of tile side Winlow, down about a
foot upon the window.

Q. What window was that? The window on that back room
there?-A. That was the last window on this side, sir (indicating) ;
right there, sir, about there (pointing).

Q. All of them entered from the back of the house, then?-A. All
of then went into that window (indicating) and this window (indi.
eating).

Assistant judge-advocate:
I object to that. I thihl, Ihp witneq stated M lint the bullets entered from the

back anl Illen corrected hluimse, lf aiuul said from tile side.
A. No, sir; I said the bullets entered this window here (indi-

cating), and also the second win(low on the back-the last window
next to the alley, and thb second window back from the alley, with
the exception ot one, which went, into the casing of this window (in-
dicating) about a foot up from the sill.

Counsel for the accused:
I would like to nsk the court If by flint ruling we are preehlded from asking

this witness to trace file coUre of these bullets, becau.ge I shall certainly get a
ruling If thnt is not tile ruling already. Do I udhrmtnd the ruling of the
court to maintain that we can not trace the direttlon of these bullets?

The president:
Not at all-not as I uulterstand It.

Counsel for the accused:
I will proceed with that understanding.

Q. Mr. Leckie. did you examine that house carefully -- A. Yes, sir.
Q. Were you in company with anyone--A. Yes, sir.

1118 I .L.A . till toT.
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Q. Were you shown all the bullet holes that were in the houec-
A. Yes, sir.

Q. By the inhabitants?-A. Yes, sir.
Q. By whom; tell us?-A. N, Mr. Cowen, in the morning, and his

wife, one of his daughters, an hiis son H1arold-the oldest boy; and
in the afternoon by Mrs. Cowen, Mrs. Leahy, and one of his daugh-
ters-next to the oldest daughter.

Q. Were there any shots at all in front of that house?-A. None
that I could find, sir.

Q. None entered in front at all?-A. Not that I could find, sir,
at all.

Q. Were there any shots that you found in the-did you find any
shots in the annex to the Leah- Hotel, what is called the Leahy
house?-A. I found one shot, sir.

Q. Where was t!hat?-A. (Indicating on map.) This building
here, sir, up high, about 9 or 10 feet from the ground (pointing)-
canie in from that direction, sir. about there.

Q. Was that the original entrance there. Mr. Lcckie?-A. No, sir;
that came through the Ikahy house-though the Cowen house, I
uean, to correct myself.

Q. Were there any shots at all in the Leahy Hotel ?-A. I saw one,
Sir.

Q. Where was that ?-A. That. was up high, on the back part here
(indicating), in the brit'k work.

Q. On the side toward the allev?-A. Yes, sir; up high; 10 or
12 feet (pointing).

Q. That is the only shot, you found anywhere in the Lenhy Iotel ?-
A. That is the only'one I found. sir.

Q. Will you tell the court wleth.r there is any doorway oil the
southwe.st end of the Garza house--that side there-the:alley side?-
A. There are two windows there, sir; there is no door.

Q. Are there any , t eps there of any kind ?-A. No, sir.
Q. What is theie frori the southwest corner of the Garza house-

standing along the alley there-is there a fence there or not?-
A. Yes, sir.

Q. If so, what kind of a fence?-A. A high board fence, sir.
Q. I mean on the northeast now; the northeast portion of the

Cowen alley-there is a high board fence there from the Cowen house
along back toward Fifteenth street. isn't there?-A. You mean along
here (indicating) ?

Q. No; I mean on the Oarza side.-A. From that little house there
(indicating), to the Garza side, sir, is a high board fence.

Q. Now, what is the nature of the ground along by that board
fence there?-A. Well, where the wagons have Ixeen going through
it is worn on each side-there is a little mound there about 8 inches
high where the wagons have worn the center of the road down.

Q. You say that-is grass, or what is it?-A. No, sir; it is just soil.
Q. Is there any slope to it; if so, what kind and which direc-

tion ?-A. It has a slope toward the road, sir.
Q. Well, is it a steep or an abrupt slope?-A. Well, it is not a

very steep slope.
Assistant judge-advocate:
May It please the court. unlesq eountsel will Inform us what the pmrpoge of

this testimony Is. any testimony as to what the ground In that alley Is at
S. Doe. 402, 60-1, ot 2-72
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present, If stin. to me', Is alsolitely h'rlevalit unless It Is shown to be In thie
samie Ollmtlllhi that It existed ton .iimgl.st 1:1.

Counsel for the accuuied:
We do llot clai that ( (lie cndltlions are the -sale.

Q. Is there tiny sidewalk of any kind along there?-A. No, sir.
Q. Tell ius tle core of tlie bullets liat you traded in that Cowei

house, Mr. Leckie?-A. The course of the billets in the Cowen house,sir?
Q. Yes; take each of them up and trace them as near as you cali

retollect (lhem.-A. Well, (lie bullet that entered in the casing of
this last window, the bdlet that entered into the casing here (in-
dicaing), went thrmgh this roon (indicating) and struck thii
second room here (indicating), and then hit, the wall and went into)
the front room, which enters from the street. The other bullets
went through a great many-one through this partition (indicat-
ing), some went o; tIli'oiugh 1m1i4 silrwck the aniiex to the Leahy Hotel,
and tellerss went thro:ghi tihe easing here and went into glass about
time wardrobe, about (luhre (indicating), in that room. Most of them,
sir, lodged in (lis partition (indicatinlg) across this enld of (lie house.

Q. That is tile soutlieasthrn end of (lie house, the end farthest from
the alyP ?-A. Yes. sir; (lie end facing (lie river.

Q. I~i you exa'mino the alleged shot marks in the Tillmaii
saloon ?-A. Yes, sir.

Q. )id youi extract a bullet from any one that was alleged to have
beell shot [ito that saloon ?-A. Yes, sir.

Assistant judge-advocate:
May It please Ile coirt. there' lliay be l a Iisillrn tlile unnir of bullet holh,,'

I Ili '1 lliai:i s ll;on : It Is ai saIl ll lriownsvilli, llld tire iilly Iy: ve I)te'l
olir Atos there soni, time. nid unlss the bullet holes are Ideutllled more
1:irI riilarly we sliall object to that.

Q. )id veio examine these bullet holes that you have jilst spoken
of ihat were alleged to have been made there on(lthe night. of the 130h
of August list ?-- . Yes, si'.

Q. )id you extract any bullet among those that were alleged to
have N',en shot there?

Aj.sisltut judge-advocate:
I obJt',et to that unless tile' wiltn:ss first shows tle foninlatlon for tle slate-

inlnt M:l IiIt, Imllets Omt Inatio tht,se loIoks %%ePr lid on tle night of August
13. 'T'llere, hIs beeni itollitig brought ,out so far to Ilentify these bullet holes.

Comi.mel for the accused:
The ptoiit about (lil n thhig Is, tlieW' were alleged to halve been flred. A great

deal o evhhelCee has l)t4-'l offl'cld lrelv the lpose.ut lon on tlit bartlhulanrI
polnit, id ihose were tile blflhet hies that we tv'kel Obout. P0 Ilals) If ti,,
Judge-aftheate wlll Indicate Ili hAint way lie waits u1 to further sub.,latlate
this. we may be ilblt, to do It without closlig the court. We are perfectly
willing to do It.

Assistant. julge-advocate:
May It phltese tl, court. (he wltiies staltl lie exiiiit tle lidllet holes

that were alleged to have been fired there on the night of August 13, but as to
who iadilt (e allegations IIotlllng has Iel sall lirore the court.

Q. Tell is who showed you those bullet holes.-A. Mr. Tillman,
sir.

Q. The owner of (lie saloon ?-A. Yes, sir.
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Q. Ile pointed them out to you, did he?-A. Yes, sir.
Q. Now, I will repeat my question. Did you at aIny time extract

a bullet from those that were alleged to have been fired on the night
of August 13?

Assistant jildge-advocate:
We objt .t to that question being answered unless It has been shown definitely

that tile bullet that was extracted by tile witness was undoubtedly fired on
thie ight of August 1:1, by the testinltiny of .Soie one who was there that
night, who kitiew that ptrtlcular bullet hole was not there on the evening
ol lilt i:1li prior to lite slivothig, atd that it was fontd there the next morn-
Ilg. anud that tile bullet that was extracted by Mr. Ji'kh, was without doubt,
1i114 Iteyoild it dln lile, -lite bullet that was fired in there on the night of
August 13 at the I ie il question. And it series to ile that ally evidence of
any bullet extraetcd by the witiv.ss--eitlier by this witness or any other wit-
tness-is 1itoliutely irrihiant IlllLts. it list be showing that that bullet must
have been lired on that night, ad shown beyond a doubt.

Counsel for the accused:
Now, I shniply call the court's nind to the fact that 'Major Illock.om some

mInnths altrwards extracted! a bullet thllt was allegd t, have bCen shot
there that night. 1In)d \was illowed to testify to It, In tile Ytturrh house. I
have no further reply to iiiake.

Av.istant judge-advocate:
i wish, before' the court Is closed, to call ile intention of the court to the

favt that M[ajor lIlocksom, i tile Ytulr'ha house, dug out a bullet, if anli not
greatly mistaken, in thit present or imth Mrl. G;alnn and Tit,ilo Martinez, tile
caretaker, onie of wlioi wa In l tie house at" the tine tile bullets entered, And
tie other (f whon hisetIn d the house the fholli'ng iniornlhg, and in that way
the time that tim, bullet entered wits ixled; hut lit this li'esent Instance there
is aIsehltely nothing to show by whom tile alley alion was made to the witiiess
that the bullet was fired oni tilt night of the 13th of last August. It might have
liveil fired. o fillr its ally evililvte crtoduce'ed this altel'lto by anyfllayone shows.
at anly oiher tihe before or sil. It is ab-:ohluly tillhldelttl Ud, 1d1 ally testl-
liltoly front tie witfiess on that point will lie mlilost strenliot ll-sly obJruted to by
tihe prosecution until prolr lleals tire taken to Ilentify tile bulet first.

Comisel for the accused:
Now, as it,, rtwalled tile court's recollection to the Yturrla house-s I under-

staild. 4here hu1s not livell Ia iae, wouain, or child who was shown to have been
In the Yturria house thalt iight--

Jiu(ge-advocate:
There has beenll. may it please the court-

Counsel for the accused:
Just a momnlt. There was a man, to wit, Teofllo ,Ma'tinez, I think his name

wits, who elwas sleelilhlig on the upper back porch, bilt who, you will recall, hied
hllmeself liIlvte, alid went down into a brick place Aind concealed himself until
the followihl Ilcorillg. I think tihe testimony will hear ine out In that. Mr.
Yturria, the owMnr, Cerlainly was not there. Now, this prtlular ease stands
on till foulrs with that. ctS we uiledrstatd It. hlere is Mr. Tillman. who was
uililt1 stioltlahly in his house that night, itd who ('xatilhned these shot marks
with is mucnh ilttelligntce As Teolilo .1111llin1V. Ald Who C.erhlhlly is a4s conC-
pettent to polnt out the shot holes of the bullets fived that night as Teofllo
Martinez.

Assistant judge-advocate:
Tihe wituss,. Teohlio Martlniez, testified before the court, If I ma not greatly

mistaken, that the day before tile shomting there were no bullet miarks, ,',l the
niornlig after tile Shootilg he, exitnlined tile ieuse and fouitil these bullet
iuarks. And Mr. Tillmnan verttaily appeared before thi. court as a witness,
and there Is it,) testllcoiiy pulling out the cer(aici location of these shots In
time Tillnan saloon, other than thbut brought out by Major Blocksom.
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Counsel for the accused:
And we put this witness on all fours with Major Blocksom.

Assistant judge-advocate:
But Ma;jor Pblo'kswm insp weted tile Yturrla house In conipany with the care.

taker, who ttstiledlIere i , before the court that the bullet hles-the sanni ones
that Major BIlcksoin iisweted-were the result of shots 1irmd on the night of
August 13; and Mr. Tillnian has not done so; the bullet tPtat Mr. IU'kle
piked up has not been Identified by anyone.

Judge-advocate:
And furthermore, imay it please the court, Mr. Tlhliia, about whoie an

analogy has bte'en dlaln i s to Teofllo 1uitineiz, It has been testified before this
court that Mr. Clin(e ind 'r. Bodin saw 'Mr. 'rillinian comie around the
corner or Thirteentlh street, gohig for his home just as ast as he could before
any shots were fired into his saloon. The analogy Is not the same, because
Martinez testill lie stayed there until he realized that the soldiers were
miiklng It to h.t for hin to stay there with safety.

Counsel for the accused:
Doesn't it appear In 31r. MeDonnel's testliiony that Mr. Tillian went down

to his saloon In conipany with Mr. 310h.lnuel on the suille night?

Julge-advocate:
After the shnoting was over; yes, sir.

Counsel for tile accused:
And isn't It true that Major 1lock:.i wnFs allowed to te.tlfy as to the shot

holes In this partjeular Iplae. and Is praths.ally on all fours with thIs witness?
I think so. We have no further argulnlet.

The accused, his counsel, the reporter, the witness, and the judge-
advocittes then withdrew, and the court wais closed, and, on being
opeiel,, the president announced, in their presence, as follows:

I ant Instructed by tile court to announce that the objection Is not sustained.
The question will be answered.

Counsel for tie accused:
Please read the question.

('ie reporter read the ques!i6n, as follows: "Q. Did you yourself
at any tinue extraet a bullet from those that were alleged to have been
fired on the night of the 13th of August? ")

Counsel for the accused:
1 will change that question. Mlake it, " Into that house." Let us hear how

It reads now.

(The reporter reaci the question as aniended as follows: "Q. Did
youi yourself at any time extract a bullet from those that were alleged
to have been filed on the night of the 13th of August into that
house? ")

A. 'The only bullet that I extracted was from a post in front of
Ciixell lirotliers saloon.

Q. Where is that, with reference to this Tillman saloon ?-A. Well,
Mr. Theophile Crixell and some others-

Q. Whliere was this post, I asked, with respect to the Tillnan
saloon ?-A. Oh1, this post?

Assistant judge-advocate:
I Interpose tile objection that there has been no evidence, I believe, showing

that a bullet struck or lodged In any post outside of this house.

1122 I MAR. 19.1907.
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Counsel for the accused:
There is evidence, may It please the court, by Majnr Blecl'som that a shot

passed through this house, and we purpose to show that thla partleu'ar shot Is
alleged to have passed through the door, passed directly across the street.

Assistant judge-advocate:
I think Major Blocksom testified, it appears, that he does not know where

that bullet lodged; he testified that one bullet went through, but I think that
the point of lodgmnt was not stated, and therefore a bullet that Is picked up
&ime eight or nine months afterwards, out of a post, as I understand It, which
Is In the street and in some building other than that which has been testified
to as having been fiml into, Is not relevant. Ttle court Just ruled that this
testimony was relevant In that the fact that Tilhinan's saloon had been shot
Into had been establishl. but If the witness, dug a bullet out of sone post
which, as I understand It, Is outside of this saloon. and across the street, near
wine other saloon, It Is not-relevant, and I appeal to the record, so far as
Major Blocksom's testimony Is concerned; we have It here.

Counel for the accused:
As tiiden.tllind, til%- question has been passed on already, practically-the

place of the bullets tlt were alleged to have been fired into the Tillman
saloon.

Judge-advocate:
Now, it Nl, que tioi Is allowed. iiay It please the court, what Is to prevent

coiiiwel froin going on and saying. "hDid you go over to Matamoros? Did you
see it house over there with n bullet in it?" And the go onl with the same
line-that this was a bullet tired out of a Mexican's gun. fired Into the alley
In the rear of Tillimnn's saloon. I thlnk the question is absurd.

Assistant judge-advocate:
May It please the court, on page 12-44 IrkSAI of the record of thi present

court-martial, in the direct exmination -)f Major Ilocksom, are the following
questions and answer:

(The assistant judge-advocate then rend from the proceedings on
page 1244 f586]. begin1nin1 with the question, "Did you have occa-
sion to viSit offli'hillv Mr. Tilhaan's saloon? and eliding wVith the
answer, " I don't khow, except from hearsay, where one of them
went, and I don't know actually where any of them went.")

Assistant judge-advocate:
Now. may it please the court, the bullet dug out by this witness was not

Identified by Major Blocksom, who testified, ns I have Just read, that lie did not
follow up the cnurse of any (if these bullets, and did not know actually where
any of them lodged, and only knew frow hearsay where one of them lodged.

Counsel for the accused:
Now, inay It please the court, we understand, mark you, that the court has

passed on is question, and if we go Into that on direct examination as to
where these bullets lodgeil with Major Blockomu, why cal we not go on with
It with Mr. Leckle? Thiat Is our position. We have no further argument to
illake.

As.sistant judge-advocate:
May It please the court, Major Bloeksom made this In.4ectlon Immediately

after the shooting, where the bullet holes In the woodwork would appear fresh,
and the Investigation, as conducted by tile witne.m, was made, It appears, nine
months afterwards, and the bullet which lie dug out, although It was doubtless
alleged to him that It was fired that night, possibly it was not fired on that
night, though he himself may have acted in perfect good faith In the matter;
and that Is our contention, that the bullet which lie dug out may possibly be a
bullet that was not fired on the night of August 13.
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'110 acciled, his counsel, tile reporter, the witness, and the judge.
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am lnistrueted by the court to announce that the objection Is not sustained.

(The reporter read tho question, as follows: Q. Where was that
(post) vi respect to the 'Tillman saloon)

A. It was directly across the street from the door entering from
Elizabeth street to I'ilhnan's saloon.

Q. What kind of bullet wa.s this?-A. It was a lead bullet, sir.
Q. Did I understand you to say that this plac, where it lodged was

directly in front of the door of Tillman's saloon'f--A. Yes, sir.
Q. Did any other shots strike any part of this door-other shots

that were supposed to have been fired from the rear?-A. Only one
shot that struck the door, sir, that I could find.

Q. That is the same door?-A. That is the same door to the Till.
mail saloon; yes, sir. May I tell the court how I got it out?

Q. Yes, you can tell the court how you got it out.-A. About the
last of last October Mr. 'I'lleohile Crixell and others showedd me this
bullet as being one fired on the night of the 13th of ugust. Mr.
Theophile Crixell had a brace and bit and bored the bullet out cut
the bullet out.

Assistant judge-advocate:
Did this actually take Idae In the wlttem's presence?

A. Yes, sir.
Assistant judge-advocate:
I i)Q;II by tial~[. ii:viy It ple se the (eort. did the witness actually see Mr.

Crixell take this lilt id brace aud bore out the bullet?

A. Mr. Crixell bored it partly out, and I finished it. It was a
lead bullet; from the amount of lead, I would say it was either a
.44 or .45 caliber pistol.

Counsel for the accused:
You can take the witaies,

CROSS-EXAMINATION

QUESTIONS BY ASSISTANT JVDOE-ADVOCATE.

Q. Where is that bullet at. present?-A. I put the lead in a.ciga-
rette paper and rolled it up and put it in my pocket; I have tried to
find it since then, but I have not been able to do it.

Q. Was it in spherical form, or practically so?-A. When we
bored it out it just came in small pieces of lead.

Q. As a imnatter of fact, isn't there about the same amount of lead
in one of the .30-caliber guard cartridges, such as are now in use in
the Army as the amount of lead contained in the .44-caliber revolver
billet-A. In the .45 there is a 220-grain ball, I understand, sir; I
am not positive.

Q. The same amount of lead in the .30-caliber Springfield car-
tridge as in the .45-caliber pistol cartridge--A. That is what I
understand, sir.
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Q• So tlis lead you extracted, you extracted in small pieces, did
you?-A. Yes, sir.'

Q. It bore no resemblance to a bullet when you took it out--it was
no4lv filings and cuttings?-A. Yes, sir; that is right.

Q. 'Did you weigh the.e?-A. No, sir.
Q. Are you prepared to state that this bullet or pieces of lead that

'ou extracted from this hole could not have come equally as well
"from a .30-caliber Springfield cartridge, such as used for guard pur-
pos.-es in tile United States Army, and was then. equally as easy as
it could have been a lead bullet from a .44 or .45 caliber revolver-
A. It could liave been. I would like to give my reasons for stating
why I thought it was a .44 or .45, though.

As.si. tant jludge-advt..ate:
,We have no obJection., except that tlis witues has not qualIfied as an ex-
ert In tho inatior of Iulleis. le inerely, as . uI elorstalk him. with a brace

11l1d bit vxtIlVltd a large itiliber of small lead filigtigs 1nd cttiutngs. and I uP)
ll141 11MV. ]MlW III)YO1lP, eVV{ ' Pll lug lit HI I Vll Xl 'r1, Vlllg\ till 4,11hl1ou as to

wit;it kiml ,,f giu the Imhl't was lireti f(', , ilc .-s he has suitnething to go by be-
silt., a small, or large, number of very small iings.

Counsel for the accused:
I would like to call the courl's attention to tile fact that that is argument.

The que. ill i.4. the witIiqs has asked to eXplai his answer. The court has
riled tealy tlihies that lie ias n right to do so.

A. I do not want to give all opinion; just my reasons for be-
lit'riug it was a .44 or .45.

''hie P."idenlt :
The witnes.s all explain his liuwer.

A. The reason I think it was either a .44 or .45 was on account of
the (size of the hode where it eiIered the post.

Q. Isn't it a fact that this bullet passed through, to the best of your
belief, other substances before it reached this post?-A. That I can
not state.

Q. You do not know, then, whether this bullet had become de-
formed in any manner while it was en route from tle muzzle of the
piece from which it was fired to the point where it finally lodged
and from which y ou dug it out?-A. 1 can not oay. It may have
been fired ver' straight; I don't knuow.

Q. How far into the wood had this bullet gone?-A. The piece
of wood was about 2 inches thick-it was a q by 4. and about 2 inches
thick-and it didn't go through. I should jidge it went about IS
inches. Y ou could stick a pencil in there.

Q. Only about 1. inches?-A. Ye, sir.
Q. No '. is it not a fact that where a bullet is fired from the or-

dinary .45 revolver or rifle with tle ordinary lead bullet, or whether
fired from the regular Springfield rifle, that the bullet in either case
would penetrate in 1. inches of wood unless the bullet. had previously
had its progress impeded?-A. I can not say about the rifle. I hav:
seen cases where the .44 would not go through 2 inches of wood. The
rifle, I do not know.

Q. So the only reason you have, then, for stating that this, in your
opinion, was a .44 or .45 caliber lead bullet was the size of the hole
the entrance into the wood?-A. The size of the hole, bullet, and
amount of lead.

112,5.A! i:. 10.1007.1
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Q. But you have just stated that the amount of lead in the .45
pistol cartridge and the United States Spring ield guard nmmutni.
tion is just about the same?-A. Not, in the ordinary .45. but iii the
.45 Army Special, as they term it-220-grain bullet.

Q. But you didn't weigh these filiigs?-,A. No, sir.
Q. You do not know whether you got nil of them out or not ?-A.

No, sir.
Q. Are you prepared to state here that the point of the augur (lid

not merely dig out the lead from the inside of the steel-jacketed bill-
letl-A. Yi3, sir; we cut the hole out entirely, so if there had been
any steel jacket there we would have found it.

Q. There was no steel jacket there?-A. There was no steel jacket
there.

Q. And you have no means of knowing what that bullet pa.sse0l
through before it reached there?-A. I have not, sir.

Q. Or whether the jacket was torn off in mid-air, as often hap-
pens?

Counsel for the accused:
We object to that. It has not been shown, and this witness fins not adliitted

that this often happens.
Assistant judge-advocate:
May It please the court, a number of wl(neses have already been Introduced

by the defense to show that steel-Jacketed .30 caliber Springfield riifle bullets
very often in p singg through different substances have their jackets either
torn or ripped, so its to be entirely or parlially off.

Counsel for the accused:
We admit that. We do not adinit that happens in going through the air-

that Is what we object to, and we object to the question In that form.
Q. Do you know of your personal knowledge when that bullet was

fired into that post?-A. I do rot, sir.

Q. With reference to the Cowen house and the bullet marks
thereon, most all of the bullets apparently entered the hoiise-the
southeast corner of the house-did they not?-A. Do you object to
my going to the map before I answer?

Q. No, sir.-A. (Indicating on the mnap.) I will show you here:
The bullets entered from the last window on the alley side and from
the second window on the back of the house from the alley, and one
bullet went into the casing of the window on the alley side.

Q. There were some shot holes in the high wooden fence just oppo-
site the Cowen house, weren't there, on the alley side?-A. I found
one shot, sir.

Q. The rest of the shots had apparently been fired at sufficient ele-
vation to clear the fence?-A. Yes, sir.

Q. You do not know, however, whether that fence was the one
that was there at that time, except from its appearance?-A. That is
all sir.

. When you spoke of some of these bulHt having catered the
Cowen house from the back, did you mean to give or create the imi-
pression that. the shots must have been fired by some one standing
directly in the rear of the Cowen house?-A. I don't know what im-
pression the court got.

1126 I N 1 %V. I.1. I. .
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Q. Did you intend to convey that impression ?-A. I mean to state

that, in ny opinion, from where the shots struck the house they were
fired from the rear.

Q. All of themn--A. All of them.
Q. And from the alley in the immediate vicinity of the house?-.

A. Yes, sir; the alley known as the Cowen alley.
Q. By the way, why did you visit Brownsville, Mr. Leckie, on this

last occasion ?-X. I was ordered down there, sir.
Q. Do you know why?-A. Yes, sir. To investigate the trouble

that happened there on the 13th of last August.
Q. Do you know how you happened to be, ordered down there?-

A. Why, no, sir. The department commander ordered me. I do not
know how lie came to order me, or anything of that kind.

Q. Unless your instructions were confidential, I wish you would
state to the court what your orders were to do when you got there.
If the v were confidential at all, why, of course, we will not ask this
question?-A. I do not consider they were confidential. They were
given to Ie just as the evidence I have given here indicates-to trace
these shots the best I could; to se what part of the barracks could be
seen from the Leahy windows-the upper windows.

Q. What else?-A. To make an inspection of the Tillman saloon.
Q. Anything else that you recall?-A. And to see if Ellison was

in jail-if lie was still letl there, and why. That is about all that I
remember, sir.

Assistant judge-advocate:
We inve no firtlier questions.
Counsel for the accused:
We have Just one question about a matter ihat T want to 1hake sure that I

am correct in my understanding of.

REIlRECT EXAMINATION.

QUESTIONS BY COUNSEL FOR TIIM ACCUSED.

Q. You stated that from the first window upstairs in the Leahy
house-and by first window I mean the window toward the iley.-
A. Yes, sir.

Q. That you could not see any other barrack other than the part
of B barracks that you described ?-A. That is the only, sir-that is
all.

Counsel for the accused:
I Just wanted to know for sure that that was in the recordL

QUESTION BY TIE COURT.

Q. What obstructed the view of the east end of B Company bar-
racks from the third window of the Leahy Hotel-that is, the win-
dow nearest Elizabeth street?-A. (Indicating on map.) You mean
this window up here nearest to Elizabeth street?

The question was repeated.)
A You mean this window here, and you consider this as the east

end I
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The president:
Yes. sir.

A. Well, these houses through here, sir (indicating). The houwes
:1ong the west side of the 0lley between Fourteeith street and Fif-
teenth street. Oiltl this view t ,rough here (pointing) cold hIe sen.
This house (indicAing), and this house (indicating), obstructed the
view of the others.

(Excused.)
Counsel for the iccilsed:
One InilOrint wilties.,. we found when v;e ent for lhii this liornin. is It

Vaslington. It Is pos.alible I cal r' iange fer thbe Juge-:ihvoeate to sili iOte is
to his evidence. It Is only one filet. If not. we ollsider it of silllilit lilt-
portli(e for delay. IVe can mate It In effect: Corporal iyan. whose iillils I
olin not give, lint will ritcure, will swear. If laced p l Olmi tle stillid. that he was
ait tile lite of the i'emln'val of tile Twenly-sixth lnfalntry from iliiisville to
this point, the artifleer for Coliany if : that lie wis lmirriv fi-in the dluty mlat
he was i'erformilig it tile arrileks to tile delpit. al ili h lie left liangiig iln tile
stoir lii of tlhat ( mlliiqfly tlire baldloliers of Sprili llehl imiltim . If tile
jullge-advoite Is prepared to stipulate ihM., we wvill ist ask that tills i ticular
,vlille lie alleld o prove that particlulir fiaet. If lie w as placed on tile stand
lid swirn, lie woula swear tllit was it fact.

Judge-ad vocate:
While it is our desire to exlplite this trial to tile iitiosi. we do not feel

that we cill admit ally, such .slilei lt as that without sllih iillig till" plriodf ilit
testlltolly t crlos-exaimliliiim l. 1111i Iiless the (.(lirt feel thilt tle lIn -eC ti)llol
Should Illillit this. we feel that Ilie witile.ss ilit to, b. lere befri' e iourt
ai(i sibiJected to ermss-eilmlliiilhln. amid tile court be given nu (iportunllty
to size ili up.

The president:
Might I 1l1-k if ilat Is the liast wililess?

Counsel for the iiccised:
we have soiie witnesses mat we expect to Ie here--they slouid have been

here yesterday at tile latest., but tley have not arrived. If Ihey lo I t arrive
by to-morrow imorlilig we will go i. Talit Is tile only fact that we walt to
bring out by Corpral Ityan, mind lie has tol tile lers ilally that he would
swear to that iarticula'r fict. I welt into it very carefullyy with hi.

A member:
Where Is he now?

Counsel for the accused:
I sent for imi to-day antd I found that he had been ordered to Washilngton,

to testify before tie Seiiate (islilittee. I issm nl that the judge-advocate
would be willing to admIt just Iliat parleular fact as to the amUlunitlou being
buug up.

A member:
When did lie go?

The president:
I am not sure about this, but I think he went two or three days ago.

Counsel for the accused:
We eximinled the witness a week or ten days ago.

The president:
If It meets with approval, and there Is no objection, the jumigze-advocate

might be Instructed to wire for him. You can not proceed whit immither
witness?
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Counsel for the accused:
Not to-day; no, sir. We want to know where our witnesses are and whether

they are coming or not. We are ready to go on to-morrow morning It we can
get the witnesses.

A member:
I would like to have that understood, If counsel can go on to-morrow

morning?

Counsel for the accused:
I said distinctly that we expect to have our witnesses here to-morrow

morning.

The president:
I can see no harm in wiring to Washington, to ask whether the witness Is

there, tind if lie is, to request that he be sent here as soon as possible in order
to avold delay.

A member:
I move that the judge-advocate be Instructed to take tihe necessary steps

to get this witness ns soon as possible, and that we adjourn until 10 o'clock
to-morrow morning.

The president:
If there Is no objection, the judge-advocate will be so Instructed and court

will now adjourn until to-inorrow morning at 10 o'clock.

The court (lien at. 4.20 p. in., adjourned to meet at 10 o'clock a. M.,
March 20, 1907. CnJA. sE. liar, jr',

Captain, Acting Judge-Advorate, .Iudge-Ad,'ocate.

HEADQUARTERS DEPARTMENT OF Tmx.%s,
San Antonio, Tcx., .Mael 29. 1907.

The court met pursuant to adjournment at 10 o'clock n. iu.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were -lo Ireselt.
The reading of the proceeding. of March 19 was dispensed with.
The judge-advocate here addressed the court as follows:
Before proceeding with the trial this morning, I wish to say to the court that

I have given due consideration to tihe reinrks of counsel minade near the close
of yesterday's session, in which lie iaide some statement nbout wishing the tes-
tintony of one ('orporal lyan. of Company I. Twenty-sixthI lnflitry. nid at
present may rectollection Is not clear whellier lie made this statenlieit to the
court, or to ne out of court, but either way, there was but one Imi;nt lie wanted
to bring out by Corporal 1tyan. I have retonshlered my objection yesterday
to having this admitted on the part of the lirosecutlon-

By president:
I understand counsel made the statement to the court.

By eoum.el:
The statenemt is of record. I don't remember what I said exactly, but It

was to cover one point about some aimmnll1Unltion it one pI;aee, and If the Judge-
advocate will stipulate this in we will agree on the stiulation and submit it
later.

By the judge-advocate:
The point I wish to bring before the court Is this: Counsel told ine that the

only bit of evidence, as 1 understood It, that he wished to bring out by this wit-

UI
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ness was the fact that Corporal Ryan, the then artificer of a certain company
here at Fort rown, III his hurry to catch the troop train that was leaving

iHrownsviile. left hIniging on the wall three uiiuollers tfied. with cartridges,
and I ann prepared now to admit that fact, and Mr. Fitch, I think, wishes to add
a few words to that admission of ours.

By assistant judge-advocate:
As the judge-advneate stated, we are willing to admit that sMid Corporal

Ryan may have left these two or three bandoliers of cartridges in his company;
but it the defense should at the same time adiit that this slorerolin was found
In an unhanpered condition, the locks had not been tampered with sit the fiue
Captain Lyon and the qu;irternmster-sergeant entered this storeroom, that it
showed no signs of having been broken open in the ileantine. That Is the only
polit I wish to bring up; tlht this storcromn apparently looked as If It had not
Iw.en tafpered with toy 1111y parte.s letween the time of the departure of the
Twenty-sixth Infantry and the arrival of the Twenly-fifth Infantry.

By counsel:
I stated that we would agree on a stipulation as to this ammnunitlon being

hung up on the wall-the story ns it came to mue was the storeroom was opeit.
If the judge-advocate Is not willing to stipulate it, I have nothing further to
NT. If lie can't agree on the terns wilhot-I an goig to introduce Captain
LycJn, who was present when the storeroom was opened, and If the Judge-advo-
C;to wants to bring III asytiilig about Its being locked, I have no objeetlon-but
the story as told to nte Wa.s that the storeroom was open and these three bando-
liers were left hanging on the wall. If he Is not willing to admiult it fi that phase
It Is of no object; but there Is no use makhig an adiission tif a fact and
hen tie it up so It anmnolnts to nothing. and if he Is not willing to agree on a

stipulation we land belter drop It.

By assistant judge-advocate:
As counsel has just stated lie Is willing to talk it over out of court-

By counsel:
That is ahway.s the way stipulations are Introduced. It has Jnst been stated

that If Corporal tyant was played on tie stand he would swear to s) and so, and
If the judge-advocate Is willlmu to agree on a stipulation I am willing to act
on It.

By president of court:
That can be agreed on out of court.

By counsel:
Certainly; It will not take ten n,'n'ites.

Capt. S.MU{l 1 P. LYo., Twenty-fifth Tnfantry, a witne s for the
defense. was recalled, reminded th'lit he was still under oath, and tes-
tiffed as follows:

DIRECT EXAMINATIONe

QUESTIONS BY TlE ACCUSED.

Q. Captain Lyon, I want to ask you a question or two about the
interview, at which yon testified you were present, between the com-
Inittee of citizens of Brownsville and the commanding officer about
11 o'clock on the morning of August 14 last. Did you have occasion
your.self to make soine remarks to the assembled committee and offi-
cersi If so, tell the court under what circmnmsances.-A. The re-
marks of the committee, made by Mr. Kelly andl Mayor Combe,
and the general attitude of the committee gave me the idea that they
did not understand the position of the officers of the battalion of
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the Twenty-fifth Infantry at Fort Brown, and for that rea:a I
asked permission from the conunanding officer to make a few re-
marks to the committee. Ile gave me that permission, and I said
to the committee-the exact words I can't recall-but the import
of what I said was that it appeared to me that the gentlenien
wl-o were there present, representing the people of Brownsville, did
not realize the fact that there were none of them or any of the citi-
zens of Brownsvile who had as much at stake in this matter as we,
the officers of the Twenty-fifth Infantir, had. That they appeared to
me not to give us credit for being willing to do every(hnig in our
power to find out who the guilty persons were, whether they were
soldiers or citizens, and as not behig anxious'to apprehend these men
in case they were soldiers; and I said further that, unless the com-
mittee would thoroughly understand that point and give us the
credit due us for being anxious to find out who did this shooting, that
it would be impossible for us to cooperate successfully in discovering
the guilty parties. That's about the gist of all I saidl to them.

Q. Had you received any orders from Major Penrose previous to
this .time about locating the guilty parties in any way? If so, what
were theyl?-A. In addition to the orders regarding the inspection
which took place on the morning of Auu'.ut 14, Major Penrose di-
rected me to examine every man in my company to see if I could dis-
cover anything from theii: :tatenients, and to put these in such shape
that they could be sworn to as affidavits. Also to interview my non-
coinniissioiied officers and certain of the old and most reliable soldiers
ait tr o impress them with the necessity of doing everything in
their power to discover the guilty men if they wyere in the bttalion.

Q. I)o you remember whether this was previous to or after this
interview of the cominittee?-A. 'T'o the best of my recollection this
was before the meeting of the coiiunittee.

Q. So that before the committee cano there at. all the officers of
the battalion were proceeding along these lines under instructions
from the coinianding ofhc4,r?-A. I don't know-

Q. At least vou were?-A. I was; yes. sir.
Q. You don't. know of youir own knowledge what orders had been

given to the others?-A. No, sir.
Q. You said in your dire&t examination here that your remarks

nide to the aiSS denlld coninittee and officers were muade after one
or two-I think vou mentionwd Mr. Kelly and Mayor Combe-had
made remarks. What was the nature of these re ;rks made. pre-
vious to yours? I don't want to know what they said, I want to
know how they were ,iade. whether in the form of addresSes or in the
forin of con"ersation?-A. Thev were in the form of addreqse.Z.
'1i1e fir. one to speak was Mr. Ikeliy; he, I believe, was chairman of
this committee. I can't pretend to remember his exact language, but
the import of it wii.-

Q. d don't care fotr his exact language, I wanted to know simply
die nature or kind of rem rk,s-whether speeches or general conver-
,adtion.--A. No. sir; they were speeches.

Q. Was it before, during. or after these set speeches that this gen-
eral conversation, where questions were asked, occurred?-A. To the
hbst of my recolection it was after. I think there was no general
conversation other than the ordinary introductions before these

speeches were made by Mr. Kelly and Mayor Combe.
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Q. And yourself?-A. Also Major Penrose.
(Tile judge-advocate declined to cross-examine ithe winee)
CHARLES I. MADISON, a witness for the defense, was duly sworn,

and testified as follows:

DIRECT EXAMINATION.

QUESTIONS BY TIE JUDOE-ADVOCATE.

- Q. Please give your namie, your residence, and occupation.-A.
Charles 1-. Madison; Pittsburg, Pa., No. 3925 Madison1 avenue;
Baltimore and Ohio t'ain service.

Q. Do you know the accused? If so, state who lie is.-A. Major
Penrose, sir.

QUESTIONS BY THE ACCUSED.

Q. Have you ever been a soldier?-A. I have, sir.
Q. What has been your length of service?-A. Eleven years, nine

months, and eight dayj's, sir.
Q. What. regimens did you complete that service in?-A. The

Twenty.foulrth and Twenty-lfth Infantry. Last discharge, Twenty.
fifth infantry, sir.
Q. Did you ever see any service in Cuba in the Twenty-fifth

Infantry?-A. In Company C, from the 1st of July tip to 1900, I
think; I was discharged at this post, sir.

Q. Were you in any battles in Cuba?-A. In the battle of E!
Caney, sir.

Q. What company did you belong to on the 13th of August,
1906--A. C Coumpainy, Tw'entv-fifth Infantry. sir.
Q. here* were yoi stationeo?-A. At Forl Boown, Tex.
Q. Whleredlid u sleep in barracks oi the night of the 13th of

Augst?-A. I slept in the small room made for noncommissioned
ofli.ers, myself and another sergeant. If I an not mistaken, the
south end of the quarters.

Q. Who was tlint sergeant?-A. Sergt. Newton Carlisle.
Q. 1)id you receive any orders from Sergeant Carlisle that night?-

A. After being awakened by the explosion of firearm , the men being
t'onfused and making a lot 'of noise, Sergeant Carlisle" trying to keep
them quiet. and some of the men calling for the man in chargee of
quarters, Sergeant Carlisle told me to go downstairs and see if the
iioiMeomimissioiied officer in charge of qwii:rters was down there and
tell him to come iii) ald open the racks, that the call to arms had beens0111ded.
Q. )id von execute that order?-A. I did. sir.
Q. 1)id Sergeiant Carlisle carry out that order you took to him?--

A. SeiLeant, Brimwm-er was the man in charge of quarters.
Q. I should have said Sergeant Brawier. )id you get. your rifle

oult of any rack opened by Sergeant Brawner?-A. Sergeant I'im-
ner went iijistairs aind began to open the rack, and I got a rifle out. of
the first rack opened.
Q. Where was Major Penrose at this fime?-A. At the time I went

downstairs Major Penrose was standing a short distance in front
of the company parade, sir, not very far from the steps.
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Q. While von were getting your rifle from a rack did you hear
any iloise inithe quattrs ofany racks being opened in any other
w*?----. 1 did, sir.

Q. What was tile character of that noise?-A. Some one exclaimed,
"If \'ou can't get the racks open, break then open." and the Ineh
beganl to try to break tl racks opt-in and try to fgk't their rifles, sir.

Q. W hile Major lPenrose was sumi(Ing Oi tilt in tilhe position You
de.(rilb,, did yoit har him give any order. ?-A. I did, sir.

Q. What were tio.-:c order,?--A. Ile gave orders for the men to
get their rifles autd fall in Iromptly.Q. )id he explain how they' ere to gel their riiles?-A. If I anm
not mistaken, I think tile Ima|jor .said, " If you can't get, them any
other way. reak tile racks op)enl; " att least he said for the men to
get their rifles and fall in promptly.

Q. l)id you receive anly ordrS fron Major Penirose that night
with respect to any patrol'duty ? .. I did, sir.

Q. What were "those ortlers'( -- A. Lieutenant Grier was in coin-
illand of tie Comipany lt tht tfiie. and called ne personally, and told
11le to step aut1 re)Iir)t to the eonal dillr Ofhlcer. I reported to
the commanding oflir41, and lie told ile to tace two men amd nake a
careful patrol ar4Ilid the hospital, quarlertma.ster storehouse, com-
niSSitry, and poA lilcolhmnlisionued stial and report back to him.

I 111ade6 the patrol Iliid when I reaelied the lnimitai iir.t-elass sergeant
of tile hospital elained that lie ha lleard--I asked him if there was
aiy troult,, anivonle lt'i fired into or amiythiug-and lie said he heard
soiie shots pa.,i g over tie quarters.

0 What wis tile purpose yoii were sent out for with that
patrol ?-A. 'Io see if any of the buildings had been fired into, sir, or
anvone had been hurt.

Q. Ill execut ing that order (lit] yon .pas- by any sentinel's post?-
A. I pas ed by two Sentilels' posts; I went by No.'1 and also NXo. 4.

Q. Were you ehaille,,d lby No. V--A. I Ye, sit; I was.Q. lDid W ll report baleged bto or Penrose tie result of youir patrol

d(utv?---A.: I did, sir'.
Q. Wh:t report did you make to him?-A. When I rettiined T

found th- major and Captain Lyon and another man, I think Mayor
('undbe, standing at tie gate. I reported to tile major that a first-
class sergeant of the Hospital Corps chlitued that a few shots had
passed over his building there, ani the major told mne to report back
to niy company for duty to the com)pai'iy commander.

CIIOSS- F:X. 311 I IN.

QUESTIONS BY ASSISTAN' .1I';E-.AIW\OCATi.

Q. Corporal Madisoon, yot State(h that yo'u slept in the separate
1oo with Sergeant Carlisl,, in C Collpany barraeks. Is that
corret ,?-A. I did. sir.

Q. In C Colipamly did tie first sergeant sleep in married men's
quarters at a (ldtane of several hundred var(Is from tile )arracks?-
A. Our fir sergeant is single and slept in the quarters, sir.

Q. I)id not all the sergeants in C Company have separate rooms
aside or apart, from the room in which the privates slept, and in

11:33.I :. '-A. 0;11"I. I
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which the gun racks were kept ?-A. We slept in one end of the
quarters in a small room, myself and the chief of the fourth section,
who was Sergeant Calisle.
.Q. Did the other sergeants sleep in separate rooms?-A. They did,

sir.
Q. On which floor?-.A. In the upper dormitory in the main

quarters, sir.
Q. But the sergeants all slept in rooms other than tho-e occupied

by tile corporals and privates?-A. No, sir; there wasni't room
enough for ill the corporal, but myself and two or three other dif-
ferent corporals slept in with the sergeants.

Q. How many corporals slept in the big squad rooms with the
privates?-A. 1 disremember, sir.

Q. To the best of your recollection, how many were there and who
were they by name?-A. I can tell you by nauime how many slept
in the 'oolmis, and after that I can perhals figure it out. I slept in
the room with Sergeant Carlisle, Corporal O'Neil with Sergeant
Br lawler, and Corporal Washington in the room that Sergeant
Harley occupied. Tle rest of tile corporals were sleeping out in
the quarters with the rest of tile colmpanly.

Q. low 11% y CO11 OiSll we,(re o1)-(l lllm in yollir cOIipally at thtat
tine ?-A. 'lVhere was bye; one was on furlough.

Q. And three of the five corporals slept. in separate rooms?-
A. Yes, sir.

Q. Was there any corporal of vouir conpanv on giu: rd that niglit ?-
A. Not to my know edge; to my knowledge there were mot.

Q. So there 11Should have been two corporals sleeping in the main
squad room on the nighi of ugu-t 13?-A. Yes, ir.

Q. And tile noncolnluissitild officer in charge of quarters slept
in a separate room, Sergeant Brawner?-A. lIe did, sir.

Q. )id you get your own rifle when this rack was opened ?-A. I
did not, sir; I got it rifle out of the first rack that was opened.

Q. Did you get your rifle before you went downtairs?-iA. I got
a rifle that was not mine.

Q. I mean did you get a rifle before yon went. downstair0?-A. I
did not, sir.

Q. You went downstairs first and came backl and got your rifle?-
A. Came back with the man in charge of quarters and got a rifle out
of tile first rack he opened, sir.

Q. You stated something to the effect that you heard Major Pen-
rose give orders for the men to get their rifles and fall iin promptly.
Are you prepared to swear under oath that you also heard him say
to 1'reak the gliln racks opell if they couldn't get the gulls out any
other wav?,A. I am.

Q. Or is tiat ner,,lyi all idea that has come into your mind since?-
A. No, sir; that is not an idea that has came into my mind since; I
am ready to swear under oath.

Q. And you went upstairs then mid got this rifle out of the rack
that was opened? Were there any other racks opened at that, time.
to your knowledge?-A. It was (trk upstairs. and I was selit down-
stairs to find tile noncommi-,sioned officer. and I found him and went
back with hi., and thfe rack lie opened was the one I got the rifle
out of and went down and fell in Linp.
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Q. )id you not. hear any racks being smashed open before you got
back upstnirs?-A. I did iiot, sir.

Q. IHow many miien did you take with you on this patrol?-A. I
taken two men, sit'.

Q. When you were challenged by the sentinel on No. 4 post-by
the way, was his name Private Ash'; do you know ?-A. I disremem-
ber his name, sir.

Q. But did lie state to you whether or not. lie had heard any bullets
coming by?-A. W ;ell, no, sir; he did not.

Q. IHte didn't make any claim to you that. he had heard bullets
whizzing over his head, ilid lie?-A. Not to my recollection at the
present time, sir.

0, So the only person you met during your patrol about the post
who claimed lie had heardl any bullets was this sergeant of the Ilos-
pital Corps; is that correct?

By associate counsel:
Miy It please the court, I would request that question be modiflld to accord

to the fict.

Q. Did you te n voie on your patrol about the post, other than
the sei'geait of tihe lfospital orps-

By associate counsel:
Mbay it please the court, he didn't make a patrol about the post.

(Witne s's answer, last one, page 2393 11133], was read over.)
Q. When you were on this patrol which was sent out by the com-
iianding officer, did you see anyone at all, other than the sergeant

of the llospital Corps, who claimed that lie had heard bullets?-
A. Ile is the only--I seen him and some of the convalescents standing
on the porch at the hospital.

Q. But at no other place other than the hospital?-A. I went to
the noncommissioned staff quarters and went to the doors and knocked
on the doors and awakened some of them, and they come to the door
and claimed they had not heard the firing.

Q. But the only person, however, you met on this patrol who
claimed lie heard bullets was this sergeant of the Hospital Corps;
is that so?-A. Indirectly I could not say, sir, because the sentry
may have told me lie heard them. I never had much of a conversa-
tion with the sentry; lie halted me, and I replied it was a patrol.

Q. The only man, however, you reported to the commanding officer
as having told you lie had heard bullets was this sergeant of the
Hospital Corps?-A. It was, sir.

Q. Did you visit the guardhouse during this patrol ?-A. I went
past No. 1 going out on ny patrol.

Q. You didnt speak to the sergeant, of the guard or the corporal
of the guard ?--A. I were halted by No. 1 and advanced.

Q. Advanced by the corporal of that relief?-A, Yes, sir.
Q. Do you know whether that. was Corporal Wheeler or not.?-

A. I think it was, I am not. sure; I Ohink lie was on guard that night.
Q. Corporal Wheeler, of your company ?-A. Corporal Wheeler, of

D Company.
Q. Did he state to you at ilhe time anything about having heard

any bullets?-A. lie iid not, sir; I never asked him anything con-
ce~ning that.

.4. Doe. 402, C0-1. pt 2-73
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By assistant judge-advocate:
May It please the court, there are about 30 pages of testimony given by this

witness a few days or weeks ago before the Senate committee, and I request that
the court either take a recess-time enough to enable us to look that over
and see whether he has made any statements on the stand here Inconsistent
with previous statements-or else they allow the witness to be excused now
without further continuing the cross-examination, but reserving the right to
recall him this afternoon.

By associate counsel:
May It please the court, I think that Is a most unusual request and I see

no reason why It should be granted. This mqn bad given certain definite
testimony before this court and has been turned over to the prosecution to
exercise their right to cress-examine him on that testimony. They have perfect
freedom on this cross-examination, they can make use of anything before them.
I don't see any necessity of granting any delay to look up testimony this wit-
ness has given before the Senate committee-I don't see that that Investigation
has anything to do with this trial, Independent of It In every sense of the word.

By judge-advocate:
The memory of counsel Is perhaps falling him. If he will remember the

early days of the trial, that request was made almost every time we turned
a witness over for cros-examination, they asked for a brief recess to look
up what this witness, who happened to be a Brownsville witner,% said. before
the Purdy Investigation. If it was fair then, I don't see why It Is not fair
now. But we do not Insist on this recess. As the assistant Judge-advocate has
said. we are willing now to excuse the witness from cross-examination, In
order not to Impede the progress of this trial, but reserve the right to recall
him for further cross-examination at some future date, perhaps early this
afternoon.

By president of the court:
Will you Inform me as to the probable amount of testimony you would have

to look over.

By assistant. judge-advocate:
There are 30 page's of testimony here, sir, I would have to look over with

,are to see If there are any statements this witness wade at that time which are
Inconsistent; and there Is some other testimony I wish to look over. I think
If the court would take a brief recess I could do it, but I think It would save
time and trouble all around to excuse this witness now and lie could come on
the stand this afternoon, and during the recess, between 12 and 2, 1 shall read
over this testimony, and In that way the progress of events will not be Impeded
at all.

By counsel:
May It please the eurt. I recognize myself as the offending member who was

pointed at by the Judge-advocate. ond I reslectfully request that his reiluest
for a little time now be granted and that we be made not to switch around any
more in the introduction of our witnesses, and that he clean tip this as far as
he wants to at the present time.

By judge-advocate:
The courtesy of counsel i appreciated.

1 president of the court:
The court will now take a recess to enable the Judge-advocate to look over the,

testilny.

The court then took a recess until 11 o'clock a. in., at which hour
the members of tle court, the accused,.his counsels, the witness, the
reporter, and the judge-advocates resumed their seats,
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The judge-advocate then addressed the court as follows:
For the luformation of the court, I would like to state that I have just been

informed by counsel that he wants to recall Lieutenant Leckie, and Lieutenant
Ieckle has been summoned to Washington and has been directed by the depart-
ment commander to leave the post not later than noon. Lieutenant Leckle is
now preparing for his trip ad will be here Just as soon as be has prepared
himself for his trip. In case we have not finished with the r,esent witness, we
%ill allow him to step outside, so that Lieutenant Leckle's testimony can be
taken, In order that he can leave the post In compliance with directions of the
department commander, and he will also appear In civilian clothes as he has to
catch his train. General McCaskey has given him a positive order to leave the
post not later than noon, so I told him I thought It would be all right for him
to come before the court in civilian clothes.

Q. Corporal Madison, does the room in which you slept in C Com-
pany barracks-did that have a window in it that opened toward the
north-that is, toward the town ?-A. No, sir; it did not; it faced the
officers' quarters.

Q. Did you get right up as soon as you were awakened by this
shooting ?--A. I did, sir.

Q. You got out of bed immediately, did you?-.A. Yes, sir.
Q. How much clothing did you put on before you ran down.

stairs--A. I put on my shoes and trousers, and after the call to
arms was sounded I put on a belt.

Q. Your shoes and trousers were right there by your bunk, were
they I-A. They were, sir.

Q. Arid you lnew where they were and you had no trouble finding
them in the dark?-A. Not very much; no, sir.

Q. Did you tie up-lace up-your shocs?-A. I did not., sir.
Q. Did you hurry as much as" possible in dressing?-A. I did, sir;

keeping lov, sir.
Q. Did you put on any more clothing, a hat or blouse or anything

else, bfore you went ouiside?-A. I put on a hat, a cap; at least a
campaign hat.

Q. But you did not put on any coat ?-A. I did not, sir.
Q, And just as soon as you heard this firing you jumped up

hastily, pulled on your trousers and shoes, and did not stop to lace
your shoes?-A. Did not lace them; no, sir.

Q. And then you heard call to arms just before you got on your
belt or after you had it on I-A. When I heard the call to arms f put
on my belt; Y would not think of putting it on before, sir.

Q. But you hadn't left your room when you heard call to arms?-
A. No, sir.

Q. Where did you first see Sergeant Brawner that. night.?-A. At
the foot of the stairs coming upstairs.

Q. Was lie apparently coming out of some room?-A. Coming out
of the first sergeant's office; front toward that way.

Q. His bunk, however, was upstairs?-A. It was, sir.
Q. You stated that you heard the noise of sonle men apparently

breakigll open some of the gun r.eks. Now, when you came back
from the wall that night did you stay at the company for half hour
or so before the company was gotten up out. on the line?

By associate counsel:
Mniy it pleaw e the court. I object to that question. on the ground that It covers

matter not included In his direct examination. The direct examination limits
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hin to a certain period of time there with respect to certain orders given by the
collliaillllg offli(er .nd his report on those orders. lie Is not a witness as to
%%it vCeurred after that particular lime.

Q. Where were these gun racks with reference to the head of the
stairs?-A. They were on each side of tie steps going up, on the
right and left hlind sides, two on each side.

Q. And in the main squad room, that Was occupied, as you stated,
by only two corporals and the privates; is that rightI?-A. Tile main
squad room contains the same as these rooms separated off in each
corner, you understand-it was the main dormitory just the same.

Lieut. llmmv G. IrcKl, Txventv-Fixth Infantry, was recalled as a
witness for tie defense, reminded he was still under oath, and testi-
fied as follows:

IRECT EXAM1NATIONe

QUESTIONS BY TIE ACCUSED.

Q. Mr. Ld('kie, will you go to the plat, please. You testified as
to one shot yesterday having struck tile Garza house on the alley
side. I wish you would show where that entered and where it came
out of the house.-A. Eniered on tie outside of the house, about 18
inches from the corner of Fourteenth street and about 8 inches from
the floor. It kept through to the front of tie howse and went out
on Fourteenth street.

Q. In the general direction which you have just traced there?-
A. In this general direction indicatingg on map).

Q. Sit down, please. I asked that because I thought I had traced
that yesterday and I could not find it in the record. Mr. Leckie,
what is the color of the garrison wall at Fort Brown-?-A. It is a
dark gray, sir; a little darker than the gray on the roof there, the
sheeting. Made of whitewash with lamphlack put in it.

Q. Would you call it a lead color?-A. Yes, sir.
Q. Mr. Leekie, tell the court what kind of street lights they have

there.-A. For street lights, sir, they use an oil light, a small lamp.
The post the lamp is on is about 11 feet high and the light is tile
same wick we use in our quartermaster lantern.

Q. What kind of globe do they have, Mr. Leckie?-A. They have
just an ordinary globe, and then this light is in a glass case; has
four panes of ghi.s around it. About 12 by 16, 1 Nio I d think, sir.
. Q. How far does that light affect the street?-A. About 20 feet,

sir,
(The judge-advocate declined to cro.s-examine the witness.)
Coumilsl for accused addressed the court as follows:
We have one other witness that has not reported as yet. We would rather

like to have lin appear before we go on with the rest we have to present. We
will oily have one witness then after tils ozie, it we can get him. I want to
be perfectly frank with tihe court in this matter; I don't want to ask an ad.
journment until to-morrow. but I want to say to the court that If an adjourn-
ment Is taken we think perhaps this witness will appear. Ills testimony will
be very short, but lie was a sentinel on No. 3 post, and we have regarded the
evidence of these sentinels on post as being exceptionally pertinent from a mill-
tary standpoint, and we would like to have him if we can. After he Is on we
have olle 10oore wil ess. whom we don't want to eouimen(e to exatline without
finishing the examinatlou. Now, we will promise this: If the court cares to
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walt over until to-morrow we will put tMe witness on and go right through and
close up. if that witness Is niot here, unless something unforeseeu happens.
We do not believe the court will lose any time doing this, because we, as
counsel, will put in this time In preparing our argument to present to the court
and, if we didn't have this time we should have to ask for it when we get
through putting In all the evidence, so It is Just as broad as It is long, and we
will want sometime In order to curtail as much as possible our remarks at
that time. Now, we await the pleasure of the court, and we will do whatever
the court wishes Iu that matter.

By the judge-advocate:
We have no objection. I would simply say, sir, that If the court desires we

can start in rebuttal, but that I think is hardly fair to the defense. Wc are pre-
pared to go on with rebutttiI testimony at once, but, as I remarked, I don't think
it is fair to the defese-

By counsel:
And it is hardly fair to you, as things may come out you would want to

rebut In the other. 1 don't think we will lose any time this way, Captain.

The court then, at 11.30 o'clock a. ni., adjourned to meet at 10
o'clock a. i., Thursday, March 21, 1907.

CAs. E. n u A Jr.,Captain, Acting Judge.Advocate, Judge.Advocate.
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IIreAI)Q(ARTERS DEPART3IN:XT OF TEXAS,
San A ntonio, Tex., .llarich 21, 1907.

Tle court met, pursuant to adjourimetit, at 10 o'clock a. Il.
'resent: All the members of the court and the judge-advocates,

'Tie accused, his counsel; , an1d the reporter Were also sworn [present].
The reading of the proceedings of March 20 was dispersed with.

Maj. C. J. T. Cr,.%nmir, Twenty-sixth Infantry, a witness for the

defense, was duly sworn and testified is follows:

.DiRECT EXAM NATION.

QUESTIONS BY ilE ACCUSED.

Q. Major, will you tell the court whether you have known Major
Penrose and how" long you have known hinii?-A. I have known
Major Penrose for more than thirty-one years. We were boys
together, at the same school in Detroit,'Mich. *

Q. Was or was not y'our battalion sent to Fort Reno about Novern.
Ier of last year?.--A. 'My battalion was sent to Fort Reno in Novem-
bet, last year, arriving at Fort Reno on November 11, and it remained
there until, I think, about the. 29tl of that .,aie month, when it was
returned to this station.

Q. )id you assumie command of tie post t that timc?-A. My
original orler required that I assume conmnand. I was sent there
to )e present during discharge of the membies of tie Twenty-fifth
Infantry, of Comipaies C, I , aitnd I). 'leii orders, however, so far
as a. liing command were concerned, were changed by telegraphic
insltl I'tfions front the d(epartlnent comma der, an1(d 1" was simply
ordered to remnaiii there iII camp intil the discharge of these men
from the COil)m nie-.

Q. 'l'hi, n yon did remain there dmriiig the discharge of tile Twenty-
fiflt Infamitry. Companies 11, C, and l)?-A. Yes. sir; during all

Q. Tell the court whirt the conduct of these nen was diu ring that
period--the members of tIhait (ollitniaiid that were disellurged. -.. I
observed these men 'ere c.Iref.llly. I was in the Po:t daily; nmy duty
reqlired Imle to be tl''re. I ol served them when. after tlleir rifles
had been tall away front them. they were required to (lI'iil as coni-
jpaiiies without arns. I observed iIm about the post and in and
abolt my1 own Cail1). Th eir conduct at all times was excellent.

Q. So they were drilled for sone length of time without their
armls. a fer teiir arnts were takenti away from them ?-A. 'T'lie\ were
di led every day mitil the muster out'began, excepting during very
bad weatherr. paid eIlecial attention to that fact, because I thiuglt
thev were doing remarklablv well.

Q). low wo Id von descr'ibe tile discipline of this- coimmland. these
three companies?--A. I would descrihe it as excellent.

Q. allow were tley a to neatmiess and general soldierly bearig?-
A. Very neat: very :oldierlv.

Q. W rv th ere aciy a i of mi!-bhlavion a fter these men were
(1i-c'lia 'ged (lhat i:i mt, to yuir notice?.-A. Not one.

1141NI % : ' !. 00q7.]1
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Q. Did you take particular pains to look for that?-A. I did.
Xot only in and about the post, on the reservation, but I sent, officers
almost daily to the town of El Ieno, 5 miles away, to find out if
any men after they had been discharged were in tle vicinity or in
the town, and no disturbance of any kind was reported to me.

Q. Did you take tie pains to investigate this with the civil officers
of El Reno, the behavior of the men ?-A. I did.

Q. And the result of that invc:tigation?-A. Wam theyi, told me
personally on at least four occasions, when I personally inlvestiyated
tile matter by inquiry, that they had no trouble; that they (r'idu't
know from the number of men on the streets that. any of the Twenty-
fifth Infantry had been disc Irgedl; no (isorder at Al reported from
those men.

CJ'O.'S-EXA MI NATION,

Qk'EI1 IONS I Til' J rIMI:-AI|VOCATF.

Q. Major. do you happen to know whetohr or not any men of this
battalion of the Twentv-tifth Infantry. at or ahout the 1ie voll wee
there, broke the limit.: of the poet to which they had heen conlfined for
some time?-A. Not so far as relorlt'd to Ile: 'not 1a!4 far aS; I klnow.

Q. You knew nothing about, this ?-A. I lon't know, and I do't
think it hapl)pened while I was tlere.

TimE Accusp1. at his Own re(lite. i was duly swori as a witness, and
testified as follows:

DIUC-.IT EXA\M INAN.VlL

QUESTION BY TiE J .'I;I-AIVIOATE.

Q Are you (he acellsed in this case?-A. I am.

QUESTIONS BY 'flE AC'IIS;I).

Q. Major, how much service have you had?-A. It is twenty-two
years last Octoher, 31st of last October.a Q. What regiments have you served in ?-A. J served ill (he
Eleventh Infantry from second lieutenant to a cal)taiucv and some
time after I received my captaincy with tile Elevenitl Infantrv. I
was transferred to the Twenty-third InfantrY and served with, that
for two years. At least I was with it very little of that time. I was
transferred to the Twenty-eighth Il fantrv, and joined it in the Philip-
pino Islands and was on active duty witli it only six months, I thill ,
when I was taken ill and sent back to tie IUit(ed States. I was trans-
ferred from the Twenty-third to the Twenty-eiglth.

Q. Now, what special services have you perfornied ill connection
with your regiment? Ever oil any staff (uties?-A. Not with the
Eleventh Infantry-that is, regular stall' duty. I have frequently
been quartermaster, commiary aiInd adjutalit, of po-tS; with the
Twenty-eighth Infantry I wa' regimental quarteri'.a.ter. While I
was still ill tile E levent'h Infantnry I attended the Infantry and Calv-
alry School from 1889 to 1891. 1 was instri-cor in law .or the fol-
Inwillg twvo )ear's alld :-CerflI'y Of (ihe -school for two years following
that.
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Q. When were you promoted to the Twenty-fifth Infantry,
nbouti?-A. It was in May. I received my promotion, however, be-
fore that--on the 15th of October, 1903. I joined it the latter part
of May, 1904, the Twenty-fifth Infantry.

Q. Andyou served with the battalion continuously from that tihe
on ?-A. With the exception of a short leave, one of a month and a
few hunting leaves, two or three days at a time.

Q. Now, Major, how does the discipline and soldierly conduct of
this battalion which you commanded conipare with that of other
regiments in which you had served?-A. With all (lue modesty I
wish to say I considered it the best. drilled and the best discipl'ted
battalion 1 have ever seen in the Army.

Q. What was its conduct after August 13 up to the time it was dis-
charged by you in November last?-A. I considered the battalion was
acting remarkably under the circumstances. We had no trouble with
them whatever at Brownsville, and after we went to Fort Reno the
men were confined to the limits of tlie post. They were not allowed
any privileges whatever; they were given extra drill, extra ard,
and they were given fatigue ill the balance of the time. This was
constant. The men did this work cheerfully and willingly. I think
there was five men during the time when we arrived at Fort Reno and
they were discharged that disobeyed this order and went to town.
At least five, I think it is, were'the only ones we knew anything
alout. They went to town in violation of this order; were appre-
henled in it, tried by court-martial, and all were punishe, by a dis-
bonorable discharge and six months' confinement in thlie gi ardhuse.

Q. What was the conduct of these men during the period they were
being disclvrged? Did vou take any pains to Potice this?-A. Yes,
sir; I was with them every day during the time they were discharged.
There was but half a con;pany a day discharged. 'I was in the room
all the time. I observed the men afterwards, as they were leaving
the post, and many came up to say good-by to me. I was in constant
communication with the police department in the city of El Reno
and always with the chief of police at least once a day. lie never re-
ported a nan for any mi,,leiseavior of any kind; told me after it was
all over that there was not a single oan arrested for drunkenness or
any misconduct. In fact, he wold hardly have known the mien
were being discharged during this period.

Q. Wh,1en did you arrive at Brownsville with your battalion and
how hoji did yoi serve there? Fort Brown, 'lex., I mean.--A. We
arrived there on the 28th of July, late in the afternoon. I think my
official dispatch of my arrival wa, (ated 3.05, and we left on the 25th
of Augtust, at half Jxast 6 o'clock in the morning.

Q. Were you in the city of Brownsville during this service? If
so. tell the court generally, conuencing with the day you arrived.-
A. Yes, sir; I was in tiecity, Nut very seldom. Tle evening of the
13t

Q. Go back first to the date of your arrival. Didn't you take your
meals at that time downtown ?-A. Yes, sir.

Q. Where and for how long a time?-A. We took our ioeals at
the hotel, the Miller House. The evening we arrived I took suppl)er
there with my wife. I think we took our weals thee the following
day, and I think the morning following tlhat we took breakfast, and
then we started oir own Io I km..kle ping.

M
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Q. Did you go into the city frequently after that?-A. Very
seldom.

Q. )id yol u ake any calls upi)o people there; if so, whoii, so.
cilly?-A. Tite only call I made was upon Capt. William Kelly. I
went up in company with Captain Meklin one evening, po-AhSillv
five or six days after we arrived. I don't know the date, aiid returieili
(lie call C apfain Kelly had made on me. I was in the cit.) only on
two other occasions, except to drive through it. I remember driving
through the city just for a drive on three different evenings.

Q. Were certain events-known, for instance, as the Tate-Newtoi,
Clifford-Adair, Baker-Reid, and the Evans incident-reported to
you ?-A. They were, sir.

Q. Give the court the history of the Tate-Newton affair as it came
to you oflicially.-A. It was reported first to me by Captain Macklim.
I think h sttted that the incident occurred on the 5th of August-
the evening of the 5th of August. I told him to make a thorough
investigation of the matter and to let me know the results. Later he
submitted a letler and the allidavit of Newtonl and( a 11l11l named Lips.
combi1, whoe was with him ft the time.

Q. Have you those affidavits?-A. I have, sir, and the letter. I
wish to state I investigated this matter myself before this report of
Captain Mackliil's was handed to ine.

Q. You had investigated it yourself ?-A. I did; yes, sit.
Q. What was the result of our investigation ?-.k. I called, first,

Private Newton into (lie ollice.' I sent for hinm aind I told hinlt the ca)-
tain had reported this matter to me and I wanted him to tell me all
about it. l e said about 1) o'clock. I think it was. lie was walkimig
l) E'lizabeth street, soniewheres beyond tile post-office, and he met a

party of ladies and a gentleman on (ie sidewalk ; that. he stepped on
the inner side of the sidewalk to pass the:e ladies , and LipsCiomb fell
in behind him' that immediately after lie had passed these ladies
and was ol)posite this mutt lie pulled a revolver from his )ocket and
srtruk him over the head, kiockinig him dowln. I then questioned
him closely as to how lie passe(l these ladies. whether or not lie
brushed against any of them or whether he was itide in inlv way,
whether lie went in between them. lie declared he passed 'oi tile
inside, where there was plahuty of room, that lie hln t toeled one
of these ladies and had not spoken, to themt or, anything of (lie sorl.
I to( l him if lie had ten rlde to these ladies, while I cou1hl't
approve the method this man had taken., still almost any m1an in ilmort
have acte(d iii a similar way under similar circumstance., but (lat I
should investigate the matter thoroughly, and if I found lie was ill
thie right I woil{l do ('(ery'thifg I could aloiu the mat,'r. If. onl
the other hand. I founl In, w, wrong I Shouhd certainly pier
charges against him that would Send htim before a general c tri.
The man was very positive in his statements, perfectly cool and ol-
lecled when lie was talking to me. lie had all the iil pearnIiices of
being honest and sincere iii the niatter.

Q. You said that Captain Maeklin made a report ?-.. Yes, sir.
Q. I)o y'ou know about when thilt report wns nae?.A. Yes. Sir.
Q. I will inwk von to see if that is (lie repil,,t ( hau(hlillg witness

paper).-.. Yes: sir: that is tlie report.
Q. I will al-o :ak ymo to exaninhie wlie alpl iC lies (io (hat r4'p)rt

and tell ti (.11',,1 wm i :i Iliwy are..\. 'Th'e ftl is an aflidalvit signed
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"James W. Newton. private. Company C, Twenty-fiflh Tnfantry,"
sworn to before Stiuiiel P. Lyon, CaJ)tain, Twenty-fifth Infantry,
sulmmary court. The second is an aflidavit signed " Frank J. Lips-
N11Pll), private Company C, Twentv-fifth Infantry," and sigled by
Samiuiel P. Lyon, captain, Twent '-fiflh Infantry. summary court.
They were executed both on the l'ith day of August, 1906.4 If you
willpermit me. I would like to go on fut'ther and state to the court
Iht [ 115(I also CXailled Li)e-Cottl). who was with Newton, and he cor-
roborated his story absolutely.

(Associate counsel then read to the court the report of Captain
Macklin 111(d two aimve-mnentioine allhlavits, all of which tire hereto
appealed m(d marked, resl)ectively. -. )

Q. I will ask vou to exalminelthis anl tell the court what it is
exactl.-A. Tihi; is a carbon copy of a letter that I addressed to
Mr. J. W. Bann. I thought that'was tie name of the collector of
custoltls at that tinii,-his nailIe is Van il. It is not signed.

(Associate counsel then read sai(l letter to the court, and it is hereto
al)pended a1( marked - .)

Q.I will ask you to examine this paper and tell the court what it
is.-A. This is a communication from Mr. A. A. Brown, deputy col-
lector of customs, of Brownsville, Tex.

Q. Received by you, was it ?-.. Yes. sir; received by ine in
response to the letter that has ju4 heen read.

Associate consel then read letter to tie court, wldich is hereto
appended and marked - .)

(Counsel here handed wit ness another pa per.)
A. 'Ihis is a cmmunication front Mr. J. W. Vann. collector of

clslo 1s, Browiisville. 'Tex., addressed to imie.
(Associate counsel tIhen read said letter to the court. and it is hereto

appended 1111dl nitirhed --. )
Q. Do VoIu reIiembh[er when you received that reply from Mr.

Brown-ws hen and how?-A. '1The reply from Mr. Brown caine by
mail, and it. was on tile evening of the 13th of August. We received
oir' mail there in tie evening only, probably about 7 o'elock-7 or 8
o'clock, I don't remember the exact time.

Q. So you did not receive this letter from Mr. Brown, requesting
you to await the return of Mr. Vann, until 7 or 8 o'clock that evening!
in the regular course of mail ?-A. Yes, sir.

Q. You never took this matter 11l ) further with 'Mr. Vann, did
you ?-A. I did lnot, sir. I reported the whole instance to Major
blocksomn. the assistant inspector-general of the Soutlwestrn Di'i-
sion. when lie arrived. and gave him copies of all the papers.

Q. Do you remember what there was of the.Clifford-Adair matter?
Oh. I'efore we go on from that, did you get any further report front
Captain Macklin about this 'ate-Newton alfair?-A. That is the
report I received, sit'.

Q. Any firther verbal report you recall now?-A. Yes, sir; lie
sl(lce to me aboud the natter. lie said lie had examined this man
Newton very carefully, andi Lmsconib; that they were perfectly
sol)r; that Lipscoml) eee(I to ine very earnest in the matter, and
he seed to be aggrieved that a man should be so mistreated in the
citv of B rown-sville. Something of that nature; that's the purport
of'it. Of colmose I can't remember the exact words of the conversa-
tion, as it occurred several montlhs ago.
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Q. Take tip the Clifford-Adair matter. Tell tle court what you
know about t,at.-A. I understand Captain Macklin-I don't recall
whether ie reported that to tie when I was in my office or outside
simply on the street-that Adair had been returning from MatamorO.S,
and on returning to the American side lie had been searched by the
inspector and a small souvenir pen, which he paid 50 cents for, wa.u
taken from him, the man saying that lie didn't Iropose to have any"
nigger smujgl3 on him and that he would report hinl to his coinpai y
conmmander. I told Captain Macklin to make an investigation of
the matter as clearly as lie could and report to ne.

Q. Was any other report made of the mnatter?-A. I think not.
That happened on tht evening of the 11th, and I think there wa.
nothing further about it.

Q. So that when you directed the company coriander to invest.
gate tIme matter you (iifissed it, from youir nind ?-A. I didn't think
anything further about it.

Q. What do you know about the Baker-Reid matter?-A. That
was reported by Caiptain Macklin also, and I think in my office. Ile
told me that Reid, in company with Corporal Madison, and I think
there was a third mian, were returning from Matamoros, and when
they reached the American side there was some discussion between til
boatman and Reid about the payment for the passage. That Cor-
poral Madison told the mitan he h1ad better pay it and-come along to
the post., but lie persisted in arguing with this boatman, and the col-
lector of customs, or whoever it was there, came up to him and told
him to stop his noise, and when he didn't do it lie pushed him off
into the backwater and mud of the Rio Grande River. lie told me
he thought the man was simply drunk and there was notlliig in it.
I told himi, however, to investigate that matter.

Q. When was that, do you recall?-A. I thilllc that was the night
of the 11th, sir; 11th of August.

Q. Was it reported to you that night or the next niornimg?-A.
Oh, no, sir; I do't think I hard of that. I think it must have been
the next morning. It. may have been the 13th. I don't remember.

Q. Tell the coui't how .yoi heard about tie Evans affair, when you
hleard about it, and all about it.-A. I think it was about half past
5 o'clock on the evening of the 13th. T had ju- miished dress ising for
dinnei' and was on m\' way over to the p.t exchange. Now, the
post exchange is not slown'there, hut to make this clear, if yon have
no objection. I would like to go to the nap. The j)ozt exchange is
located ilt here (indicating point south of tie gmmi.dlhou'e ani be-
tween tile gmiarlo-tme.v and tie road pasii1g in fl'ont of the Oflicer1z'
quarters). ''here is quite a deep ditch on tils side of tile road ai
on the other; there is a bridge cro,ses over each one of tlw-e. A\s I
say, I was on my way to lie post. exchange and I was stopped by
some one calling me; I looked around, and it was )octor Com11e
and a gentleman whom I had never met before. Iie l)oetor .:0i.l
",Major, I would like to speak to you," and I waited right by hiOs
little bridge along here (indicatin- a point jut we-t of wherPe the
road from the officers' quarters turns to go to the ho.lpital). I
waited. Iohclor Combe caine on and (ft lle carriage, followed by
this gentleman. to wlhomn lie introduced me as Mr. l.EvatS, an1 h,4
fold mi1e that M r. ICva.Its 11:14 :a c' ni 'phainm to mal ko toI 11e. ['.
l': allls thenm told ime Itlat tme night before, about I.) o'clock, that
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his wife had been assaulted by a colored man whom she was posi-
tive was a negr'o soldier. As" I recall it, he said le and his wife
wvere returning from the train, and they met a friend of theirs,
whlo was riding Mrs. Evans's pony, and this friend insisted on
MIs. Evans getting on her own pony and riding home; so lhe as-
:isted her to mount, and she went on ahead, an Mr. Evans with
this other man-I presiune lie mentioned his name; I don't recall it-
tiley walked on slowly behind, lie said his wife went home, en-
tvred their lhouse, or the back gate-she had dismounted-opened
the gate, and that when she was near the steps and near an ash can
or an ash barrel she was seized by a man from behind by her lair
and was thrown violently to the ground, and that she screamed and
that the man then fled. Tlihey told me, too, that there was a man
and woman living in this saa;e house with them, and this man hap-
pened to be in the bath tub when Mrs. Evans screamed, and that lie
got out as soon as lie could. Ile said Mrs. Evans told him he was
a large negro, tall, wearing a slouch hat, blue shirt, and khaki
trousers. Asked him right away if he hadn't any better description
than tlt, because I had many large dark men, heavy men, in my
cotuinanid, ally olne of whoimi might aniswer that particular description.
And lie said ho; his wife was so frightened that was all she was able
to observe. I asked him then why lie had not reported to me
before-it was then twenty hours, I dink, after it happened--and he
stated his wife was ill such a nervous condition, hysterical condition,
tliat lie blind been afraid to leave her; she would llmt let him leave her.
I asked him then if lie couldn't, after his wife became calmer, try to
get her to recall some (listin guishing feaitilre about this man, anything
to identify him ; that I felt v'ery very sorry ahmit the matter, but
that. I couldn't think it was one o ny meui who did the thing. These
nmt'n had never before in the history : molested a woman in any way,
slape, or form, and it was particularly unnecessary in Brownsville.
lie said his wife was sure it was a negro soldier; and I asked him
particularly if le could not get her to remember something that
would furilter identify the man. I further told him, if his wife
voilld (10 so, I would take every man that answered that Iescription in

my command-she codl come up to my office, and I would call
echh man in individuallv, and .,hle could see if she could recognize
himi. Slit said sie woild not be able to do so; sle onmly ad a
glimpse of hnim, lie thll went on to say that for te lae t two nights
lie lnd bceil very llih troulded by soldiers congregating near his
hllouse, on tile corner of ils lollSt,, with their s\earitla and obscene
Ia ugiiage. atd oil one of tle-e evenings lie went out to them. and
lime said " I .-poke to them very nicely: I said. ' Bovs, I wish Aon
woild zo away from lure tlere are ladies ill tilt house, and this is
not nice langulage for themm." And lie s.id: ' ()lie replied, ' You
t'oite out and minake u- go away.'" I said: "Mr. Evans, tlat is
something you should have leolired to me right away; it is some-
tiling I caln handle." I said, " It shian't haplpn nuain. for, if inece -
:z\y. I will 1)uit a guard there." lie said tlere wo'ild be no neesitv

fo'r that ; lie wolId have to move away, could not stay there any loiqrel.
lisat i ime silbZtialice of evervhlling thai took place betI ween 'Mr.

l'vaisl and inv.elf. Tlien M avlr Conlle said to tie: '; Major. I
W1uldl4l like to speak to you j)rVtltly, e't walked upoll 1ii plah
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to tile hospital prohahiv 20 rf 4t: Mr. FEvans1 ret iied to Ililt lImwk (iii-
(1wail ug that h ack was back ill road pa :-.iig ill (t-o' ottf ofliveei< qula r-
ters anid we:t of t ht bridge orl at point uNi- ini ~t't, lii dul t h thy
pal5MVd toward( lW'Ipitll-1ii tilL'tt1411 of 114)'.li l ) . We wai ed ovt'1'
t here, l id Mlr. EA,1i us gilat jlto4 t he h1a1c0. Hll nitI cor ('ol i e .'aidt to
Me: '' A ijol. don't voul 11,1 iik it I (,:.t for yoll to kiep vom. mnen ill
the' ]lost to-Iighrt ? "Iw idt to iitijres" thait oli (ihe (:oil[,. For
I aint a fraid is I l Caus 113' a 5 great (teal of troiiult'.' I think thlat

is Ii s exac 'or s W111 u It s I cani r'emembier. I sa id D octor,
I have already Ilade li1113' 11ny1( 15l i- to 11111t. 1 woill rat tier. ally'-
thaing inl the world would invo ha ppenedA thu.aIl thi? ver-Y thlii. a111(,
while I don't. thinkc it was One of mva~ oldtivis. -tilt thev will till-
(liItedly hav lie4~ti Illaiuit for it. I s.hall t'' livp tii o11 of towlil
a ml I shah 1 sendit out a id h1a1ve thpl lwtiiii tw ilit b1efCore dark." ife
thaiiked mue very munch, sa1idl, " (;ooit-tw'" 111141 ret auruied to the carriage,
And (lihe two genutlenmen tir-ove out of thie jpoA.

Q. Had you heard from any source aiiytnitig about tis EvN-Ms
affair, previous to this ConlverSation where Mr. Evans huimseNlf re-
p)orted it ?-A. I hald niot.

Q. )'oil are posit ive abot that.?-A. Ab-olutely posit iv. There
was nothing of any.% kind ever c'aiie to tile before Mr. I""alls id51( so.

Q. D~id you give lilt%, orders about it; and if so, whltet? 'vi'l tile
court. wliait action von otook.-A. I then Went into tile post ext'hange
to look for tihe ofhjei' of tihe (la --Ca ptlhl )Mackin wvas officer of thie
day. lind( alIso exchlangue ollicer. lie was. not. ill tie t'xtlaiue. a.1nd
I called over to NKo. 1 t the gulardhioulse and atwked if thle olfitwer of
flu' (1113' was there; lie said hie wais not. I then walked right down
thle line and I found Ctupiail Mackilin seated onl the east. ."de of his
houlse-his house is No. 11. When lie Saw tile 'oing he( got Ill),
calnic Over to nie. and1( 1 toldI huts- of this rep~ort. that had j uisl ben
iiiate to Ilue and1 tht,~t I NNail1te(I himt to Send lit least three pawrols int~o
town, t a 11 passes wvotld be canceled ait 8 o'clock. I wanted every
man11 il thie post, at. 8 o'clock, and Ilio would 1)C allowedl to leave. F
watlited these three patrols Sent into townt to warmi1 all thle Iiiin. ni11(
if anyl refused to conlie ill I watuted htimi to arrestA them and bring
them Ii. and hie might. p~ublish that order to his companyv, as it Would
tbe puilishied at retreat. namely, that ll] men must he ini by 8 o'clock,
all( that. Iloilo would he perm11itted ouit. of thle post, that light.

Q. D~id you fake steps to have this order repea ted-gi venl to thle
C"on1n111411d? If so. what were thev' ?---A. I did.

Q. Hfow ?-A. I looked foir the'adj ttalit', Lienteuiaiat. Grier-act ing
0(ljltalit. I didn't, find hluit his hotise, but, I left, word for haimi
to report, to tile ats soon as hie r'etiurnied. Lieutenanit Grier vainle inl
verve 54)o11 after that. came (down to my tiouise. awld I told himi I wantedd
the' order published to the conilpaliiiS-t hat nl pa.-sses Were revoked
at 8 o 'lock ni114 t hat 110 111411 woull b~e allowed to) leave t(lie post uundei-l
anyv cirviumlstanlces a(lirtht hlourl. I told him, too, tht I 11a14
orlered patriohs sent Out( into town to colltect lieuiiit'ii.

Q. D id you personal1i1 isll'e youir'-t'l at an fiivu after that a.s,
to your Oirders lizivinig beeni otbeyed-arriel out ?--A . Not as to
whether o)r nlot theY were iaiilali-.lued to the uoinpaiuies. I tookc tliI.M
of Couriseq. as au Iii;! it e (iC fact that it would d be i4lie. Thel ofiver if
tille day re('lOit('( to liute Ia t a illi (114 4'v4ili if -1~ th lic it waw- ali: Iildy

O o'la ak ; doii la a aiu i er l atrou I ls I ini bvellot I l, 011ku I (;11
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(wo of (him-I (hlot rv,.tll that-but that. ill the men had come into
tle post that they hllad found, and that the last patrci1 had found no
tlie at all in the town. lie told me that he himself had been out
through the town, and that lie had gone around tit places where sol-
diers would naturally congregate and he hadlti't seen at man.

Q. O)h, going Iack to tirot interview with .Mayor Coinbe. Was the
suggestion alk;uit keeping the men in the post made in the presence of
M. Evans?-A. It was not.

Q. You tre positive of that ?-A. I am positive there was nothing
of tIlie kind said in Mr. '.vams's presence.

Q. And o tllare positive that 'oil dlid hlt say or illfilliate to Mr.
E'valns that" von lhad heard of i' hefore?-A. Alolutely. I had not
heard of it I;eforCl
Q. Wei these all lie hil('idemts that were brought to your attention

that occurred between members of y'our command and til, people of
the town of Brownsville?-A. Yes, sir; I think that was all at that
time.

Q. l)id you. as a resilnl of any of the-se incidents, note or have called
to your attention in any Way any feeling of 't.entilient on tile part of

011%' or all of your niit lmviird tle citizenS of Bronsville. -A. Not
il'le lea.,t. As fall- I iltew (h'e relat ion. were of tile best. I at-
tachied 1no i pil-l( lllllll ile Ia Tate aa ll'iir lit all.

Q. You considered that inder investigation, did you iSot?-A.
'l liat was itidel inve.figatioll. and tile Ill-lan. ts I say. was perfectly
('ool a1(I collectedI \'hel'il lie was 11alli tug to tile. Ie Mani fested no
illilontiou of resenitil-t'lit alt all. ad litd hiad always been considered a
veyIv good 111an ; I ilwW that.

Q. What inflamied f-eling or feeling (If resellillelit did vou have in-
fo,'tiltio11 of. or sIsjme't. on tle p!arl of tie citizens of 'Brownsville
toward 'v(1lir CoUitinammd i) to and including August 13 as a result of
any oi' :a11 of tiw foregoing invid'Ws\-A. Noite whatever. On the
('llriary, the 're)orts I had received led tle to believe that there was
Very little feeling a ,tilitien. I had lheard through coniany ('oun-
inutldei's tlat tle mmm011 were doing exceedingly well in town; they
NV(Ie all l)leased about it. I lla(] taken occasion to s)eak to Mayor
t, 'ilbtIv. as i'immg Ii\ayor of tile 1(i atml in cargo ol tie police, of

clie (011let of tie n on several occasions, probably three or four, as
lie was tleii atl '.ling tie sick in tile post. and came in every morn-
in.u,; I saw hill), I think, every (6ly, a1liuost. I recall l)a1illCllrly,
('i1l1cr the night of tie I Ith or"t h".when lie called at my house, of
his living loud in the praise of (I1(, conduct of the men lfter pay day.
I fix tilts date. Iecalse we were talking albolit pay day-I think it w\as
it, I Ith or le 12h---aml li said It,- lhad i vie'. int lBrownsville.known
s1tlh ia (lay or Im wn(w it to g.o oil so well. lie repeated tile thing
,-''t'a t1t111 's io l)oth 1111 wife altd myself. and ialkelI about it.
Q. Ill tls ('omm-ction; I wallt to cavill voilur atwntioul. Major, to the

ltter wl ilu lms beell introdwed in evidence and which is 'our report
(hlted ,l iglst 15. I1.10 . .111(1 adlre-e-'d to (lie military secretary. I
1litote. oil 1lge :12 .' That the utii teId itvin lhave lettl siti)ecteld to
ilglliitle: i since tei'Ir arr'i'ivill here tIhen- cl:1 ii !1n (lo ul)t. liand tilis
has caut.-ed a.I great deal of feeling amimoig them, and to onue case I
atribit t his o t11lr'e:k, tele subject of which I will make an ollicial
r'elmii as soon as tlh colliector of etistoms. Mr. Vanu, ret urns to this
city." lou 1lhcui go oil to recite the '1'ate-Xewton ffar, outlining

S. Doe. 402, CO- 1. lit 2--7
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just what you have stated here. and you go on and state further-
well, I want to ask you first, why do you state on the 15th that this
has caused a good(l deal of feeling among the men when you stated
here before the court that up to the 13th there had been no feeling
brought to your attention or was manifested in any way?-A. The
little that was brought out was in the investigation that followed
immediately on the morning of the 14th-the 14th and 15th-that
letter was written about midnight. on the 15th. In questioning these
men I questioned a good many myself-for instance, all tl guard and
several Iioicoinni.sioIled oflicers--and of ti privates I questioned
myself at, that time two of tie men told me that one of thein had gone
into a drug store to get something to allay the irritation from a
mosquito lilte, and tile told hin they hld no thing to sell him. An-
other. I think, went i'n for some wriifing paper, and they told him
they didln't have anv to sell, although there was plenty there, and
there was several of'the men told me the people on tle 'street would
look at them ill ratdie'r a disgusted manner when they passed them.
That war what I intend, and the Newton affair. I w ish to say most
emphatically, I didn't consider anything of that at all; if I had, it
would have'beiei in regard to the customs officials, not to the people
of Brownsville tlemoleves.

Q. Your statenviii then, as I understand you, was hacd on after
events ralth(r tlan In-fore this time; as you looked at it, after the
14th ?-A. Yes, sir.

Q. And at. that tine you liad presented to you the evidence of the
shells and th statement of (ie cAmmittee?-tA . the time that
letter was writtel; yes, sit.

Q. )id you persuually know of an inflamed feeling on the part
of the eiti'.en(s of Brownmsviile toward yollr coniunnan|Id, as a result of
the Evans incident, previous to the occuu'rences of the night of
August 13-14?-A. Not it. all; I never heard anything about it,
anything connected with it until, as I state, about lu'f past 5 on the
aflerlmo of the lath.

Q. As I umnqhel.tand you, your information up to that time was
that the feeling was jtust the rever-e of that of resentment?-A.
Absolutely to the reverse; I had nothing to the contrary. Nothing
had come to tie except the information I have given you, that tile
men Were doing remarkably well.

Q. In this conmclion I 4'4is you would tell the court any customs
or incidents vou noted iu, connection with your duties there, your
living in Brownsville, that led you to formulate a positive opinion
as to what this feeling vas or whether there was any feeling or not.
Any incidents, for instance, about people coming to 'the post or any-
thilg of that sort.-A. There were a great many visitors in the post
daily. It was a custom for the people to come into the post always
in the evening, early in the evening; I think they would generally
commence to come in a little before sunset, a little before retreat,
and they would promenade up there for some time, and on moonlight
nights it was not infrequent for them to be in there as late as 10 or
11 o'clock. A great many came in there, men, women, and children,
and a great many people used to come in between B and C Conpany
barracks, a little farther on the parade, to witness retreat; that was
almost a nightly custom-I remember seeing them there a great many
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times. This lagoon, that has teen spoken of, in the rear of the
quarters, was the source of a great deal of amiuseniut to the people.
I don't recall a day that men and boys were not fishin there off a
little dock in rear of Captain MackIn's quarters and tie boys and
men would go farther around the lagoon and go in swimming. I
often saw them, and niore frequently heard then than that.. Another
tling was the matter of baseball. We had a diamond in the east
01n( of tie post and boy.i and young men were in there I think every
afternoon; I can't recall an afternoon that I didn't see boys in there
playing baseball.

Q. I)id you notice any difference on this date, or (lid you recall
any dillerelices in the aciions of the people on the 13th ?-A. Not at
all; in fact when I ctilled it to mind tike next day, there were the
usual nunmb1er parading in there, walking up and (wn that evening,
and I recall particularly the boys playing baseball, and I noted(l the
people watching parade that niight-I don't mewan parade, retreat
roll call.

Q. So in so far as any outward appearances came to you, as post
COnullnm'der, the attitude of tile people of Brownsville was normal;
is that. what I understand you to say?-A. Absolutely. I know
nothing that. w:is any di Ierent in any 'way.

The court then took a recess mntil 11.10 o'clock a. m., at. which hour
the nember-,s of the court. the accused (as witness), the reporter, andthe j IIdge-atlvocates re-Itliie~ tlIiir seats.

Q. Major, I want you to tell this court what you had in mind when
ymu gave tlhose orders to keep your men in. What actuated you;
wilat was 1oiii' plnrp)Os?-A. I tiouglht that naturally tie assault on
Mrs. Evans would probably cause a great deal of feeling in the town,
is it. naturally would anylw'here.t and my object in keeping the men
ou1t. of town wvas to protect them--was 'or their protection-becaus
I feared if they went. in singly or in small bodies they would certainly
conic to harn.

Q. Tlhen your prime purpose wvas the protection of your com.
miid ?-A. 'It was, sir.

Q. That is. whether this report wits trite or not ?-A. Whether it
was true or not; I realized tei effect in town was going to be the same
wl tliei it. Nias trite Ol ntot.

Q. Now, thel. let's take ip the events of that night.-A. From the
6iie of tle shooting yon 1lI1, sit'?

Q. No. 'lhere was nothing uniusial that occurred ill) to about mid-
night that night, was therei-A. No. sit; there was nothing unusual
at all. I was on the porcll witll my wife most. of the evening--all of
the evening, I think. I think icuntenant Grier and his wife called
that evening. but I was very much p,rturbed over this report, because
I felt, tiere was a good deal of trouble ahead simply because, whether
this report was true or not, it. would he beli eved ini town, and I was
wondering, if it could possibly be a soldier, wlhat means I would take
to idelentify him, the report :as so vague, and it seemed to 1e I was
up against something I could not solve.

Q. What time did you go to bed, Major?-A. I think about half
past 11.

Q. lad you gone to sleep at. all when this shooting occurred?-.

1151N. m,:2 1. 1907. ]
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A. No. sir: TI had not gone to sleep. I had spoken to my wife;
bceii lyi. g I Iere talking, and had spoken to her only a moment before.

Q. What was the first thing you heard ?-A. Two shots.
Q. Where were they ?-A. Fired very close together. I thought

they were between the guardhouse and that. vacaiit set of quarters,
farther over; it occtrret to mie that was the general direction.

Q. Farther over? What do you mean ?-A. I mean farther over
in the part of town in here. Mig,.ht have been in here a,'wliere.
I was sleeping in the back room in this set of quarters (indicting on
map).

Q. Is thit what is known xis the " Tenderloin di,.trict ? "-A. In
that vicinity; I was told so.

Q. You don't know personally?-A. I was never in that part, of
town while I was in Brownsvill.

Q. What did you take those shots to be?-A. I took them to be
pistol shots and firing black powder.

Q. What followed ihe.sel-A. That was followed almo., immedi-
ately by six or seven shots; they were fired verse, rapidly, and I
thought the\' were directly in rear- of C Company, in that. vicinity;
back in that vicinity.

Q. What did you take those to be, Major.-A. They were un-
dolibtedly high-power gills.

Q. Yoi thought they were high-power gmtns?-A. Yes, sir; I
thought that they were guns .hoot inig smokeless powder, not black
powdeor.

Q. What followed that ?-A. That was followed by three very dis-
tinut shots. 'T'hey stand out ill my memory now more disinet. than
any others, and that was followed by a number of shots-a nuam1ber
of'shots fired irregularly at it.rst. In other words, they did not sound
like voile's at first.

Q. Tell us at little more nmbomit those thr'e shots that stood out so
distinctly; where did you locate these?-A. in that general diiec-
tiomi. I cold not tell. '

Q. )id they appear different from the others?-A. They were
louder than the others and al)l)i re, more distinct.

Q. 'I' ey were high-power gulls.i-A. Unquest ionaI)ly.
Q. Yoi" sai( thly were in that general direction; "what do you

meanl by % that. -A.' I meanl ill that general direction of thle town.
Q. '1'Oward wiiat.?-A. I took it to be inl rear of B Companly, over

in that directionn, or possibly-C Company, I mean, or the east end of
B Company.

Q. You located it somewhere near B or C Company?-A. In that
pail, in that larticular -
Q. Lets conimence with vouri movement, Majar; what did yol

do.i-A. 'i he instant I heard tlie:e two shots I sprang from my bed.
I thought it might, poSsibly be fire, and my wife said to me, " What's
that; fhre l "' amId just insantly after that these several shot came,
and "I said, " I altu afraid it is something worse than fire," and I
sprang into my clotlhe---ut on a pair of trousers over my l)apanas;
1 slipl/ed ly"lar(, feet into my shoes. did not la'ce thlm u at all; I
grabbed mIlmylilo st. rally down-tairs as fast as I could, and picked
up my Ilat an di pisi ol in tie hall as I rushed through.

Q. haVlmt's youmr wt.ll.onm with regard to your glasses, Major? Tell
the court about that before you 1,o further.-A. I always keep my

I-
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glasses on a table or chair on the side of my be( I pt them on as
regularly as I get up.

Q. )o this in a meclanical sort of a wav?-A. Yes, sir; I think
it is mechanical after wearing them for about thirty years.

Q. What did you say the last? When I interru)tied you you
grabbed your pistol- 'A. I first started out of the door, and1 just as
I had my hanl on the door there was a knock, and as I opened the
door I almost ran into a man who said to me, " Major, they are
shooting up the post ; they are shooting up) the )(t."

Q. Who was this?-A. I did not know at. that time. I found out
next day it was Private Hairston, who wassentinel around No. 3. No. 3
extends completely around the officers' quarters at. night, keeping
theain on his left, and, as I stated, he said, " hey are shooting u. up.
1 said, " Go over to the guardhouse and tell the sergeant of the guard
to somud call to arms." I ran as hard as I coud over to C Company,
calling out several times, "Sound call to arms."

Q. Was call to arnis sounded ?-A. Call to arws was sounded.
Q. Before or after you had yelled this out.?-A. Not until I had

yelled it--I suppose had called four, five, or six times; I don't. know.
Q. And where was it sounded first?-A. It was sounded from the

guardhouse.
Q. I)o you recall whether it was taken up by other trumpeters?-

A. It. was taken ip, I think, almost immediately by, I think, all the
trunql(.ters in.the post; it. sounded all along the line.

Q. What, was in your mind at. this time, Maijor?-A. Mv mind was
completely filled with the Evans affair then. I thought that a lody
of men to revenge Mrs. Evans had come u ) to shoot into the post.

Q. Did anything happen before you got over to C Company,
toward which you were going?-A. As I went on, after call to arms
sounded, I called, "1 Fall in thle companies! Fall in the companies!"
I must have repeated (hat several times, until I arrived at C Com-
pany.

Q. What did you find when you got over there?-A. WThen I got
over in the front of C Company there were probably, oh, fifteen men
that had assembled in front of the company. Most'of them, I think,
were in their underclothing only; I could see them all in white and
they haJ no arms. I said to them right away, " Men, where are your
arins. Why do you fall in without your arms?" One of them' re-plied, " 'I.he gun racks are lockled, and1; we can't fid the noncomis-
sioned officer in charge of quarters." I said: " If you can't find the
noncolmissioned officer in clirge of quarters, breac the racks open
and fall oul un(ler anrm" just. as quickly as you can." The firing at
this time was continued and very rapid; there was a great deal of it.

Q. What did you note in froit of B' Company, if anything?-A.
You wish mne to go on with the narrative?

Q. Yes. Had you heard anything as 1'ou went acro s the parade
ground previous to getting to the company? If so, what?-A.
No, sir; I had not heard anything at. all that I can recall, excepting
the sound of trumpets.

Q. Hadn't, you heard a vagon moving somewhere?-A. Oh, yes;
I had heard that; I had heard Ihe scavenger's cart.; that is one of those
metal carts; makes a great deal of noise, and I could hear that in the
direction of the western end of the parade.

Q. Where were you when you heard this?--A. I don't know;
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crossing the parade ground somewhere; might have been in the
middle, or near one side or the other; it was before I arrived at C
Company that I heard this cart.

Q. Now, if you will take up the narrative, please.-A. After tell-
ing these men to break open the gun racks if they couldn't find them
in any other way I went over to B Company, and I think it was
right between the interval of B and C Company that I met a man
who told me he was the sentinel on No. 2, and I asked him where this
firing was, and he said to me, "It's directly over the wall." I asked
him if he had seen anybody who was doing it, and he said he hadn't
seen anybody and he didn't know. I said all right, and I passed on
to B Company. B Company had a few men out, and I noticed a man
in front of it whom I took to be a noncommissioned officer, and it was
Corporal Daniels, and I told him to form the company as quickly as
he could. I then went back to C Company and some of the men were
coming down with their arms; most of them, I think, had very little
clothing on; I could see many and noticed the white shirts.

Q. Did anybody report to you about this time?-A. Some of these
men were coming down, as I say, with their rifles. I was very close
to them-it was very dark-I don't Sii)po , I was 3 feet from them,
and some threw their rifles down and c(,mineced to load them. I
told thein to stop that; that I would shoot any man who loaded his
rifle before given an order to do so.

Q. Did' any man of your command report to you about this
period ?-A. No, sir.

Q. Go ahead.-A. Sergeant Harley, I noticed him in front of the
company, and I told him to take command of the company and
hurry them up, get them together with their arms, and to send some
one for Captain Macklin. I then went over to B Company, and
when I got near the company I could hear Sergeant Sanders, who
was there calling the roll or telling the men to fall in, I don't know
which; I heard his voice distinctly. While I was standing there
I heard Lieutenant Ofrier calling, ' Major, where are you? Major,
where are you?" I said, "GrIer. come over to .C Company." I
went right over to C Company, and Grier came over, and I told him
to take command of C Company; that Captain Mackin was not
there; I bad not seen him, and I felt a little uneasy about it, and
Grier asked me what was the matter, and I said, "They are shoot-
ing the post up," and for him to form the company as quickly as
he could, and I would give him orders later what to do. I tOink it
was at that time that Sergeant-Major Taliaferro reported to me
and he asked me if he could arm himself; he had n.o arms. I told
him yes, to g,. and get what he wanted. I went back to B Company,
and on the way back-there is quite a little space, may I call the
attention of the court, between the barracks and this brick wall,
quite a little space in here. The men form in between this wall gener-
ally and the barracks, and there are some trees along in here, too
(indicating space in front of quarters between brick walk hnd the
quarters themselves). When I was going over there I saw some
forms right on this walk. I called out. asked who that was, and the
replv I received was it was the corporal of the guard. I went over,
asked him what his name was; he said it was Corporal Burdett,
and I asked him what he knew, what he had ieen-any men or not-.
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and he said he hadn't seen a thing; he had been waiting at the guard-
house and was sent by the commander of the guard to look for
No. 2; and I told him Ihad seen No. 2, and he was all right, and for
him to remain where he was. I went down to B Company and
found Lieutenant Lawrason had joined at. that time. I told Lawra-
son that as soon as his company was formed I wished him to post
it iii line of skirmishers along the brick wall, his left resting at
the main gate, and he would be joined on his right by C Company.
I started to go baeck to C Company then, and I thought of this
Corporal Burdett with two or three men he had with him, and I
realized the ladies were all alone, and I sent him over to Captain
Lyon's house and told him to look after the ladies, to see that i
harm came to them. I went back to C Company and told Lieuten-
ant Grier that as soon as his company was formed I wished him to
take it and place it along thb brick wall, his left resting on B Com-
pany's right, and to extend it well along beyond the wall and turn
it back a little toward the guardhouse.

Q. You stated you had sent for Captain Macklin; do you remem-
ber who you sent?-A. No; I just told Sergeant Harley to send
some one for Captain Macklin, didn't name any one man at all. I
went back and called to Captain Lyon and asked him if he was ready
Captain Lyon came over to me and said lie was ready, and I told
him to place his company along the brick wall with his right resting
at thd main gate and extending toward the Rio Grande River. I
followed Captain Lyon out-his company was formed and he
started at once-I went with him to the gate, and directly after this
B Company caine out and formed, and I think it was then the ser-
geant-major reported to me. I noticed he had a rifle, and as I had
heard nothing from Captain Macklin yet I told him to go over to
Captain Macklin's quarters and see if he could find him. Immedi-
ately after that I went along the entire line, as formed, from the
gate east, to see whether these young men had posted the men the
way I wanted them. They had them in line of skirmishers along
the road, and C Comparny was extended someway along the vacant
quarters and the right of it was def used a little.

Q. Will you describe the firing more particularly? You had got-
ten to the point of, I think, scattered fire.-A. This firing continued
until just before the companies were formed and put out along the
wall; if, ceased just about that time. There had been a good deal
of it. Some of the shooting sounded as if it might have been an
attempt at volleys, I think two or three of these, maybe three orfour, I didn't keep track of them, and they had gradually receded,
gone away; gone up town as I supposed, and I think most all of this
firing was from high-power rifles. I don't think there was any black
powder in it at al [ I think I can distinguish between black powder
and the nitro powder used in the high-power rifles, but I did notice
pistol shots every now and then during all of this firing. I recog-
nized them as pistol shots, simply as they did not ma ke as much
noise as the others.

Q. Now, you have gotten the companies formed' they remained
there for some time-~A. I would like togo on a little further, if
Vou please, I have not quite finished that. As I say, I went along the
iine to the extreme right and coming back I met the sergeant of the
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guard there in rear of the vacant barracks, or in rear of C Company,
c111 recall which.
Q. And that was Sergeant Reid?-A. That was Sergeant Reid.

And I asked him what he knew about this shooting; he said that lie
had heard it, had formed the guard at once, and that he hadn't seen
anybody at all. I was asking all these people if they hadn't seen
somebody. He said he hadn't seen anybody at all; had formed his
guard. I asked him how. lie said he formed his guard around the
cast and north of the guardhouse, covering, as he explained it, ihe
exposed part. I told him that disposition was all right, and to go
back and stay there. When I got farther down in rear of C Com-
pany I met Private Howard, the sentinel on No 2, and I questioned
hijis a little more carefully, and he told me then the firing commenced
when he was between B and C Company quarters; that he had first
heard a few shots up the road, spoke of up the road, and waved his
hand to the east along that road; and he said after that there were a
good many shots that seemed to come from the alley; that it fright-
ened him, and he ru,.ied out in front of the quarters between B and
C Company and gave the alarm, fired his piece three times; that he
thought they were shooting at him. I went on down and crossed
over the road in rear of D Company; and I fomid Captain Lyon, and
I asked him what the t'oiible was, I think I asked him. He said
he didn't know, and I noticed just at that time that the scavenger
was in rear of D Company quarters, and I went over, accompanied
by Captain Lyon, and I asked the scavenger what he had seen or
heard. He told me, as near as I can recall it, he was at the sink of
B Com pany and he fir.4t heard a shot or two and then a perfect f usil-
lade behind him, and he thought they were shooting at him and his
mule, and he jumped up then on the seat of his cart and drove over
to the administration building. Captain Lyon remarked he thought
that was very important, and we had better take his affidavit as soon
as we could, and I directed him then to take the affidavit as soon as
it was daylight. While we were talking there the sergeant-major
came back to me and said, "Major, I can not find Captain Macklin."
I became very much alarmed about Captain Macklin. I thought
possibly, as lie was officer of the day, he had heard this shooting,
had jumped over in the road, and some harm had come to him, and I
directed Captain Lyon then to take his company immediately and
go along that road and look through the lower part of town. Before
this it had been reported to me that two men were absent from C
Com pany--there was no report of any absentee from either B or D-
and f also feared that something had happened to these two men, so
I ordered Captain Lyon to make this patrol through town.

Q. It was made, i.nd how long- A. Captain Lyon went out,
and he was gone, I presume-oh, one-half or three-fourths of an
hour-pretty hard to tell just how long he was. I remember I went
up nearly to the end of the line and back again before he came back,
and as I was standing in the gate looking up Elizabeth street, to see
if I couldn't see anything or an body, one of the men said: "Major,
for God's sake get away from that gate; they will kill you sure." I
didn't pay any attention to him, and it was directly after this--I
should say about one-half or three-fourths of an hour-that Captain
Lyon came in, accompanied by the mayor of Brownsville, Dr. Fred
Combe, and his brother, Dr. Joe Combe.
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AQ. Tell the court what Doctor or Maj. Fred Combe told you.-
A. I met them right at the gate. Dr. Fred Combe introduced me to
his brother, Dr. Joe Combe, the first time I had ever met him at all,
114 we stepped up, I suppose, halfway between the gate and the line
of barracks. lie said to me, "Major, one man has been killed."
I understood him to say,"'[he chief of police has been wounded and
his horse killed, and it has been done by your men." I said, "Doc-
tor, I can't believe it." le says, " Yes; they have been seen by sev-
eral people, there wias a party of five in one and a party of three in
another." I said, "I can't believe it, Doctor. I have had a roll call,
and the men are all present; every intitimation I have seems the
other way-coming the other way." Ile say, " It isn't so; our men
have seen it." I think Captain Ly.on was standing with us during this
conversation, and lie then asked me-well, there was a good deal of this
sort of conversation-and he then asked me if he coulr-speak privately
to me, and we stepped off to one side, and he said then, "Major, you
nust keep your people in the post, because I would not be res onsible
for any man that leaves the post now." I said, "Doctor, I shall cer-
tainly keep my men in the post, and I shall certainly keep the Browns-
ville'people out of the post; no one shall be allowed to leave this post
except on my order, and none shall be allowed to enter the post ex-
cept it is yourself or on your personal application. If you wish to
see mte and will send a note, I will have the guard at the gate admit
you, but under no circumstances will anybody be admitted until this
matter is thoroughly investigated." lie talked a little longer-I have
just. given you tie 'purport, as near as I can remember it-and then
he and his brother went out.

Q. In connection with this keeping your men in, did you go into
that more in detail in regard to the officers or not?-A. Yes: I did.
I remembered that Lieutenant Lawrason was taking his meals'at Mrs.
Leahy's hotel, and I said, " Well, Doctor, do you think it would be
advisable for Lieutenant Lawrason to go outside for his meals?"
He says, "No; I don't. I think you had better keep them all in." I
said, "All. right; the officers shan't o." I forgot to mention one
thing in there. He told me he hl juit headed off a crowd of
about 300 that were bent upon coming down there in the post, and lie
told them it would be simply suicidal to do it.

Q. Did lie say anything about whether these 300 were armed or
not ?-A. Yes; I think lie said a body of 300 armed men, but that lie
had succeeded in heading them off.

Q. What orders did you give, Major, if any, at the time he told
you your men did it, in regard to your command ?-A. I turned
around immediately and told the officers to verify their companies.

Q..Had any of t le officers reported at about this time or previous
to this tine?-A. About this time-at all events it was previous to
the time the roll was called-Captain Macklin reported to me. lie
came up and reported, and I said, " WYell, Captain, I am mighty glad
to see you." I probably called him Ed. I have known him a1 his
life. le said, " I have not heard a word of this; I have been sound
aslee; " and I said? "Very well, take command of your company at
once. ' I told him it was on the right of the line.

Q. You said you directed your officers to verify their companies.
Was this done, and what was the resulti-A. I received the same
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report as I had before-that there were two men absent from C
Company.

Q. Was any report made to you about this time in connection with
the shooting ?-A. There was.

Q. Tell the court about it, please.-A. I should have stated that
when I went up the first time to verify that line, Lieutenant Grier
told me then that Captain Macklin had not yet reported; that he
had sent over to his house and he had not yet reported. I told him
I wanted a noncommisioned officer and two men to send down to
the lower post. He called a Corporal Madison, and Corporal Madi-
son reported to me with two men and I told him I wanted him to
go to the old cavalry and artillery posts, where the noncommissioned
.taff officers lived and where the warehouses are, and to find out
if any harm had come to those people down there at all, and he
reported back, I think, before Doctor Combe called me to one side,
11d he reported to me he had been through all that part of the post,
everything was all right, but on returning passed the hospital-I
don't remember whether he said returning or going-but in passing
the hospital lie had seen the first-class sergeant, and the sergeant
told him that three bullets either pased over him or over his house.
I don't recollect exactly what he said on that, whether over him
or over his house; I was under the impression it was over his house.

Q. Major, when did Captain Macklin report, with respect to the
time you stepped off for this private conversation with Mayor Combe?
Before or after?--A. I think it was before that, when we stepped
off there; I think it was when Captain Lyon, Doctor Combe, and
myself were standing together.

Q. Captain Macklin took command of his company and relieved
Lieutenant Grier?-A. Yes, sir.

Q. Do you remember what became of Lieutenant Grier?-A.
Lieutenant Grier reported back to me.

Q. Did you give him any instructions?-A. Lieutenant Grier re-
mained there a while and I told him he had better go over and see
how the ladies were getting along.

Q. Now, Doctor Combe left. How long did you remain there in
front of the wall with time command ?--A. I think it was about half
past 3 that I kept them there. Nothing had happened in the mean-
time. Everything was perfectly quiet, and I told B and D Com-
panies they could return to their barracks. I wanted them to-

Q. What orders did you give--specific orders-at this time to the
company commanders ?-A. I told them I wanted them to see person-
ally that the arms were locked in the gun racks. As soon as it was
daylight in the morning I wished an inspection of arms made, and
I ordered them to veri fv their ammunition.

Q. You pave that order-that they were to personally see the
guns were ocked in the gun ra.-ks, and they were to inspect their
guns, did you say?-A. Inspect their rifles as soon as it was light
enough to see in the morning, and to verify their ammunition.

Q. Why didn't you have them do that right away ?-A. I realized
it was a very difficult matter to inspect a rifle at night. I know it
more from cleaning a shotgun at night than I do from a rifle itself;
and I knew it would take a great deal of time, and I didn't know what
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might happen. I didn't want them to light any lamps in the bar-
ra-cks, and to try to attempt to inspect their rifles by a lantern is a
very unsatisfactory process at best.

Q. Then you were still under the impression the post was being
fired into from the town ?-A. I was. I had nothing else to make me
think otherwise. All the reports I had received said the shots came
from that side.

Q. Except the report of Mayor Combe ?-A. Except the report of
MAayor Combe.

Q. When did you next see Mayor Combe?-A. I think it was about
9 o'clock or possibly half past '9 o'clock next morning-morning of
the 14th.

Q. What did you do then yourself, MHajor, after you had given
these orders to the command? Please state first did you leave a com.
pany on guard that night--A. Yes, sir; C Company. The entire
C Company was placed on guard in addition to the regular guard,
with instructions they should form a line of skirmishers along that
entire fence . And I gave them most positive instructions as to fir-
ing. They were not to fire under any circumstances unless it was in
preservation of life, and under no circumstances were they to fire
unless under order of their captain; aiid I might add, which I have
not stated before, that my instructions to the company commanders
when they went out on the firing line they were not to fire unless they
received an order from me to do so; that my station would be at the
central gate there.

Q. Did you make any distinction of the firing of men or. account of
locaity-that is, those behind the wall and those to the right?-A.
The only shots I heard to the right were these two shots I have testi-
fled to-

Q,. You didn't understand my question. Did you draw any dis.
tinction as to what the men behind the wall were to do-your own
men-after they had been posted and the men were right on an ex.
posed portion ?-A. I told them to take the ordinary precautions-,
better have the men lie down. It was hardly necessary to give that
order to Captain Macklin.

Q. What did you do yourself after that, Major-after you dis.
missed the companies?-A. After I dismissed the companies to the
barracks I walked over to Captain Lyon's house and got Mrs. Penrose
and took her home, and I sat in a chair alongside of her until a little
while before daylight. She was very much excited, worked up, and
nervous.

Q. Then what did you do?-A. Before it was really daylight I
went out and examined the quarters. I looked along first in a casual
way, and when it got light enough for me to see well I examined the
rear of the barracks of, first, C, B, and D Companies, and then I went
up to the vacant set, looking to see if there were aniy bullet holes there
at all.

Q What did you find? ?-A. I found no trace of any bullet holes
whatever.

Q. Did you find any broken glass?-A. There were two windows
broken in B Company barracks; one, a half pane, was knocked out,
and the other looked as if an eliow might have been thrust through
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it. I examined the roofs as best I could from the road; did not go
up on top.

Q. Did you examine the galleries also ?-A. Yes, sir; I examined
the galleries; examined the hand rails of the galleries.

Q. Did you give any orders to anybody about shells-looking for
shells ?-A. Yes, sir.

Q. Tell the court about that.-A. I think it, was immediately after
this. I went down to Captain Macklin and told him to step over
the fence and see if he could find any shells on the other side of the
brick wall. He walked up as far as the mouth of the alley; I watched
him for a ways. There is an oil house directly in rear of the west
portion of B Company. I saw him pass that. I was walking up
and down this walk that leads from the gate over on the parade
ground, and then I walked over on the parade ground, and when
i came back Captain Macklin was coming in the gate with his arms
this way (folded), and I thought he had something; and we walked
out on the parade ground and he opened his hands this way-he had
5 clips in his right hand and he had 6, 7, or 8 cartridges in his left,-.
I don't know how many cartridges; I didn't count them.

Q. Were they cartridges or shells?--A. Shells; empty shells, fired
shells. I examined two of them, took them from his hand; they
were Frankford Arsenal shells.

Q. For what rifle?-A. For our Springfield rifle. I asked him
where he had gotten them, and he said right at the. mouth of the
alley. le said he looked up the alley and there were a number of
people scattered along up the alley, and they were evidently picking
up something.

Q. You inspected the rear of the barracks, between the barracks
and the wall, yourself ?-A. Yes, sir; I looked till along there.

Q. Did you find any shells in there?-A. I did not, sir.
Q. And none on the galleries?:-A. None on the galleries. I

asked all the nien along the wall if they had found any shells; they
said no.

Q. You could locate no shells at all on the reservation ?-A. None
at all; the only shells I saw were brought in by Captain Macklin.

Q. What was going on meantime in the command?-A. The orders
were to inspect rifles as soon as it was daylight. This order was
carried out. I think probably 6 o'clock they commenced; maybe a
little later; I don't know the exact hour; and I was standing watch.
ing B Company, lieutenant Lawrason, and lie going along dropped
several men out and formed them on the right of his company, and
I walked up after a while to see what was going on. He said:
"Ma or, I am not quite satisfied with these rifles; I don't think
they have been fired. but would like to have you examine them." So
I examined those rifles very carefully myself. The sun was shining,
so I could see into them well, and I put my handkerchief in next the
bolt so I could get a reflected light in them. The guns were not
clean. Captain Lyon was standing near the end of his barracks
and I called him over and asked him to examine these rifle. Ile
examined them, and I said: "Have they been fired? " He said: "I
think not." Then we called a noneommissione 1 officer and had him
bring some clean rags, some wiping rags, and we ran a rag with the
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wiping rod through each one of these guns. We examined them
very carefully, smelled them; there was no indication of having been
fired; there was oil in there, and a little dust that had accumulated.

Q. Did you get reports from your company commanders in regard
to the inspections?-A. I got them from alt They reported to me
that their rifles were all bright and clean; they found no traces of be.
itg fired, and that they had inspected their ammunition and that it
was all accounted for.'

The court then took a recess until 2 o'clock p. in., at which time
the members of the court, the judge-advocates, the accused, his
counsel, and the reporter resumed their seats.

Maj. C. V. PENROSE resumed the stand, and being reminded that
he was still under oath, further testified as follows:

DIRECT EXAMINATION CONTINUED.

QUESTIONS BY COUNSEL FOR THE ACCUSED.

Q. I think you said this morning, just before the recess, that the
company conimanders reported to you that the guns were all in and
that the ammunition was checked up correctly?-A. Yes, sir.

Q. Did you give any orders thereafter, or about that time, in regard
to determining or ascertaining who the guilty parties were? If so,
tell the court about that, just what they were.-A. Yes, sir. I sent for
the company commanders and I told them I wished them to institute
the most, searching investigation they knew how to do to determine
who the guilty parties were, if any, in the battalion, immediately;
that I wantedthemi to get the noncommissioned officers together and
talk to them particularly, as I thought any information we got we
could get better from thie noncommissioned officers than talking to
the privates themselves; but I cautioned them particularly to see
the old privates in the commands to see what knowledge they might
have or be able to gain.

Q. When was that with respect to the interview you had with
Mavor Combe that morning, the 14th?-A. I think that was before
the mterview, Sir.

Q. Was that before Mayor Combe came out until you had giventhese instructions looking to the detecting of the guilty parties, if
any existed in your coinmand?-A. Yes, sir; I think it was before
Mayor Combe arrived.

Q. What was the purpose of Mayor Combe's first visit to you that
morning?-A. I think that it was to notify me that a committee
would visit me some time that norning-a committee of citizens of
Brownsville. I do not recall anything else particularly.

Q. Who was present, if anyone, at this interview?--A. I do not
really recall anyone being present.

Q. I)o you recall an interview or interviews with a Mr. Creagerl-
A. I sent for Mr. Creager on the morning of the 14th and asked
him to come to my office, that I would like to consult with him.

Q. And did he come?-A. Yes, sir; he was there-he came at
between 9 and 10 o'clock, I think it was, some time.
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The president:
What date was that, please?

A. That was the morning of the 14th, sir.
Q. Had you seen Mr. Creager before this?-A. I had seen Mr.

Creager once before that.
Q. When was that?-A. Well, I do not know the exact date-it

was before the night of the shooting, just what date I don't remember,
but I think it was after the 11th, and my reason for thinking so is
that I sent my letter to Mr. Vann, the collector of customs, on the
11th, and he brought up the matter of the Tate-Newton affair to
me on this call, at the time of this call.

Q. Was there anything else in the way of incidents discussed that
morning besides the Tate-Newton affair?-A. With Mr. Creager?

Q. Yes, sir; with Mr. Creager. When I use the term "incidents"
I mean these various things you have spoken of.-A. No, sir.

Q. You are sure of that?-A. I am positive of it. I would like
to state to the court that Mr. Creager came out there, as I supposed,
just to pay simply a friendly call on me. I had never met him before.
lie called for me-I was in the office; he said he would like to see
me. Ile told me at that time that he was living with his family at
Point Isabel, and the subject came up of hunting and fishing.
Well, I am an entluisiastic hunter and fisher myself, and he told
me of the fine fishing they had at Point Isabel, tarpon fishing.
We talked about that, and we also talked of the shooting in the
vicinity of Brownsville, which, lie told me, was very fine. Ie then
approached the Tate-Newton affair; he said that he'had heard from
Mr. Tate that there was some trouble about his striking a negro
soldier, and I told him I was aware of that fact; that I had
written the letter to Mr. Vann in regard to the matter and had not
received a reply. He gave me Mr. Tate's version of it-that thcse
men were rude to the ladies by jostling them on the sidewalk, run-
ning in between them, and I told them [him] that the matter was
under investigation now; tha. I had asked Mr. Vann to make any
investigation he cared to, and to let me know the result; and I also
told him that I had investigated the subject myself with these men,
and that they were very positive about their statements; but I, of
course, took no action until I heard upon the subject. from Mr. Vann.
We got on the subject of negroes in that part of the country, and he
said the negroes, of course, can not expect to do as much in that part
of the country as they could North. I said no, I supposed not, but
as long as the negroes in my battalion were behaving themselves.
committed no offense, I should certainly insist on the people of the
town treating them with proper respect. If they overstepped this
in any way 1-should be glad to punish them. and I would be glad to
know of any occurrences of that kind if they happened. That was the
subject of the conversation that morning.

Q. Did you have a conversation the following morning when
you sent for him?-A. Yes, sir; I remember that very well. I sent
for him with the view of having him give me some suggestion as to
the best method of my pursuing this investigation. I thought his
being a lawyer and United States commissioner, handling cases that
came under the jurisdiction of the United States, he might possibly
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be of benefit and help to me, but I found after a very few moments'
talk that he was so biased and prejudiced and so thoroughly con-
vinced in his miitd that the negroes in my battalion had done this
shooting that I soon saw he could not be of any benefit to me at all-
could not help me at all; he was not a broad enough minded man for
that. That is about all, I think; the substance of the conversation.
Of course I do not remember it word for word.

Q. Now, tell us about the visit of the committee, tell us who was
pl)14ent, how you happened to know it-generally speaking, tell us
what occurred when that committee called on vou.-A. I can not
tell you who was present, sir. There was a committee of citizens
who came out, headed by Mayor Combe, I think about 11. or half past
11 o'clock in the morning. there were 10 or 12, possibly more. The
chairman, I happened to know, was Capt. William Kelly. They
came to the office and Mayor Combe introduced them to Captain
Lyon, Lieutenant Grier, and myself; I had sent word to Captain
Lyon that I wished him to be present at this meeting. The chairman,
Capt. William Kelly, then rose and told me that the night before a
inan had been killed in town, the lieutenant of police shot in the arm,
his horse killed, several houses riddled with bullets, and they had
undoubted proof that the deed was committed by men of miy com-
mnand. I replied to him that I was very sorry, indeed, that the evi-
dence pointed so strongly to this deed halving been committed by my
men, and that I woull (1o everything that lay in my power to detect
the guilty men, whoever they might be, that I had already taken steps
to that end, and that my effOrts should never cease as long as I was in
the service to try to detect these men. I told them that up to the
pre.viit time we had absolutely obtained no clew whatever-and, by
the way, one other thing he said to me, demanded that they be turned
over to the civil authorities for punishment; I told him, as I said, that
I would do everything in the world that I could, and if I found them
they would be turned over to the proper authorities-I did not at any
inme state that they would be turned over to the civil authorities.

That was the substance of the whole talk. Then there were a great
many questions asked by different members of the committee, prin-
cipally about their own safety and my ability to hold these men in
check to prevent a repetition of what they claimed had occurred.
I told them that I had then an entire company of infantry on guard,
I told them roughly where it was, and that there would always be
two officers of my command with that company. That did not alto.
gather satisfy them; they wanted to know how two officers could
control them. Well, I told them they could control them, because
they were well-disciplined men, that with the officers with them there
was no chance of their doing anything of that kind again. It all
lay along these lines-a great many questions were asked me along
that particular line-what they were I can not begin to remember,
because one question .followed right after another, and there were
often discussions between them. I then told the gentlemen that I
would be very glad indeed to take them along the line of my senti-
nels and show them how they were disposed.

Q. Well, did anyone else of that command-of your command-
nve a talk to that committee that dayl--A. Captain Lyon was
here, and during some of the conversation he asked if he could say
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a word. I told him certainly, and he told the gentlemen of the coni.
inittee that while they seemed to be the most grieved in this matter,
that really we had more at stake than any of the civilians there.
While we regretted these incidents very much indeeed, still it reflected
on our reputations, and he also intimated that if they had come there
with the idea that we were not inclined to be exactly fair with them
they were mistaken, that it was the bounden duty of every officer
there to do everything ill his power to detect the guilty parties.

Q. I notice that v'ou stated in your letter to Collector of Customs
Va 1 that you parted from this committee with the best understand-
ilig; that you trusted the cordial feelings would be maintained
thloughout this very trying period. Did you have occasion subse-
quently to reassure ihis committee of your attitude and intentions in
the iitter?-A. I said they pairted with the best feelings-in fact,
that each man came up ind shook hands with ine very pleasantly and
said, " Good-b y ." I had no reason to believe that there was aiy ill
feeling toward me about it at that time in any way. I might say,
if you will let me go back a moment, that I as.ured them of my posi-
tive ability in keeping my men in check, and Mayor Combo assured
me that he would be able to keep the unruly element in town in
check. Later on-I dout. remember, but two or three days after-
I had word conie to me tliat some of the citizens in town expressed
the belief that they did not think the officers were doing all they cold,
and on the strength of that I wrote a letter to Capt. William Kelly,
chairman of this Citizens' Committee, and invited him to appoint
a committee of three. of whom I suggested he be chairman, to come
out there to the post and make an investigation themselves. I told
him I would place everything at their dispo.l and give him all the
information I might obtain or could obtain, and would let them exam-
ine all the men, if they wanted to.

Q. Right there, will you please tell us what that is (paper to wit-
nesws) ?-A. This is the carbon copy of my letter to Capt. William
Kelly, chairman of the Citizens' Commnittee, of date August 19, 1906,
written by me. Attached to it is a slif containing the names of the
committee appointed on the strength ol that letter.

The judge-advocate:
Made by whoin?
A. Made by myself.
Counsel for the accused:
We will introduce this and have it read now.
The letter was read to the court, as follows:

FORT BRoWN, TEl., August 20, 1006.
Capt. WVILLJAM K(ELLY.

C chairman citizens' Coninttee, Brownsville, TeXr.
Sin: As there seenis to be somewhat of a doubt in the minds of the citizens

of Brownsville as to the sincerity of the Investigation I am conducting rela.
tive to the horrible shooting that occurred In your city early on the morning of
the 14th instant, whereby one of your citizens was killed and the chief of police
wounded, besides several houses riddled with bullets, and the testimony pointing
strongly to the shootIng being done by men of my command, I have the honor
to make this suggestion to you, with an earnest hope It may meet with your
approval and early acceptance,
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This suiggestion Is that you appoint a committee of three citizens of Browns-
ville, of which you should be chairman, to come to this post and make an investi-
gation for yourselves.

1 will place before such a committee every particle of evidence I have been
able to obtain up to the present time and will summon before them every man
of this post for such examination as they may desire to make.

Very respectfully, C. W. PENROSE,

Major, Twenty-ifth Infantry, 6Comnandlng Post.

Coirnsel for the accused:
The pencil nemoralldun contains the names of the committee: John I.

Kleir. district attorney, twenty-eighth Judicial district; John Bartlett, county
Judge of Cameron County; Stanley Welch. Jodge twenty-eighth judicial district,
and William Kelly.

A. I will state to the" court that this Captain Kelly, Mr. Kleiber,
and Judge Bartlett called on me in response to that letter the next
day-I think it was the 21st-and suggested the name of the Hon.
Stiley Welch, who was judge of the twenty-eighth judicial dis-
trict; I think they said he had arrived in town that morning-either
that morning or the morning before.. I told them I had no objection
to putting just as many on the committee as they wanted to. I had
suggested 3 because I thought 3 could do more than 6 or 8.

Q. Did you cease your efforts at any time, up to the time the com-
panies were discharged, to discover the guilty parties, if they were
in te comand?-A. I never did cease. I carried it up to the last
minute, almost. that they were discharged. I questioned the non-
comnlissioned officers, and on several occasions I talked to them and
begged them to try to ferret the thing out, not only for the sake of the
battalion, the regiment. and the Army. but for the sake of their own
race. They all assured me they had been doing everything in their
power, but'had been able to gain nothing whatever. I also talked to
many of the old privates, men that I could depend upon, and they
told me the same thing.

Q. Have you had occasion to make recommendations in regard to
the methods to be pursued by the military authorities in this re-
spect?-A. Yes, sir. Sometime after our battalion reached Fort
Reno and I had given the men this extra guard, extra drill, extra
fatigue, with no results whatever, I wrote a confidential letter to the
military secretary of the department, making two suggestions.

Q. Will you please look at that letter there and tell the court what
it is? (1aper to witne.s.)-A. Ye,, sir. This is the letter-carbon
copy of the letter-that I sent to the military secretary of the Depart-
ment of Texas, dated September 20. It is not signed.

The judge-advocate:
May I ask If It Is the intention of counsel to introduce this letter In evidence,

which I pre.uumie it is?

Counsel for the accused:
Yes, sir.

The judge-advocate:
We helleVe that it would be better to read It from the printed copy of the

War Department, because that contains no signature.

Counsel for the accused:
We will have him sign it, and I was going to say you can compare this wlth

that and see if it is all right.
S. Doe. 402, 60-1, pt 2-75
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The judge-advocate:
Oh, yes; we know It is all right. We have compared it.

Counsel for the accused thereupon read the letter to the military
secretary mentioned by the witness, as follows:
CONFIDENTIAL] FORT RENO, OKLA., September 20. 1900.
The MILITARY SECRETARY, DEPARTMENT OF TFXAS,

San Antonio, Ter.
Sin: In obedience to the department coniiianler's Instructions, contained In

your telegrams of August 26 and 28, the enlisted men of Companies B, C. and
D, Twenty-fifth Infantry, have been held at this post without privileges of any
kind, and prior to arrival here, from August 14 to 27, were confined strictly
to the limits of Fort Brown, Tex. Therefore they have had no liberty of any
kind or character for over a month.

Since arriving at Fort Reno, in addition to allowing no privileges whatever,
and being confined within the limits of the post, I have given the enlisted men
of these companies exti a guards, extra drills, and constant police work,
besides having tattoo rcI call for them, and always pne and sometimes two
check inspections after W'e regular 11 o'clock p. in. Inspection.

At first I was under impreslon that these extra drills, police, and priva-
tions would have the effect of inducing soine one who was not among the
criminals, but who has the knowledge of the guilty parties to the shooting
at Brownsville, to give some Information that would lead to the detection of
some of the men, but up to this time it has proven an utter failure, and I
doubt very much If it will ever iteeonipllsh the desired results. In filet. I am
of the opinion that it Is having the contrary effect, by keeping the miei con.
stantly on their guard, and this view Is shared by the officers of the battalion,
as well as many of the old noncommiss'oned olicers who are thoroughly
reliable and trustworthy, and whose opinions In such a matter are worthy of
consideration.

In view of this fact, I respectfully suggest that one of the two following
plans be authorized:

First. Take off all restrictions imposed, rettmi' to the regular routine of
post duty, and lead the men to believe the whole Brownsville matter has been
dropped, but have three colored detectives enlisted and one assigned to each
of the three companies.

Second. That authority be granted by the Secretary of War to discharge,
if necessary, all but 20 per cent of the enlisted men of the three companies, the
discharges to be so aotated that enlistment again would be Impossible.

To carry out this latter suggestion, I would have it published to the men
that on a certain specified date. a month later, for Instance, If the criminals
were not detected and reported, 20 per cent of each company would be dis.
charged. At the end of a second period of thirty days, If the men still re-
mained undetected, a second lot of 20 per cent of the original numbers of the
companies would be discharged, and so on, in periods of thirty days, until
but 20 per cent of the men are left. The men discharged, In all cases, to be
selected by the company commanders.

This latter Is a drastic measure and should, In my opinion, be resorted to
only after the first suggestion had been given a fair trial and had proven a
failure.

I am strongly of the opinion that but few men have any knowledge of the
deplorable Brownsville affair, but it is quite evident that these few will
never betray their comrades under present conditions. The majority of the
men, particularly the old soldiers who have served their country for years
gallantly and faithfully and borne themselves honorably, feel this matter very
deeply, and I believe are doing all they can to detect the guilty, but It must
be remembered the negro race Is a very secretive one, and those having
knowledge of the shooting, without being participants, will hesitate a long
time, under most adverse conditions, before giving information.

I recommend that the first plan be given a fair trial, for once the present
restraint Is removed and the men given tho usual liberty they will be much
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more apt to talk, and especially after drinking a little; but to be reasonably
hopeful of success detectives must be employed.

Very respectfully,
Major, Twcnty.fifth Infantry, Oommandtng.

Q. Now, there is one thing in your letter of August 15, 1906, I
notice, in evidence, which I wish to have you explain to the court
(reading): "Were it not for the damaging evidence of the empty
shells and used clips I should be of the firm belief that none of my
men was in any way connected with the crime, but with this fact so
painfully before me I am not only convinced it was perpetrated
by men of this command, but that it was carefully planned before-
hand;" and then you go on and call attention to the investigationmade. I wish you would tell the court what convinced you that this
had been perpetrated iv the men?-A. The lack of any scars of bill-
lets on the barracks and Captain Macklin's finding shells and clips
at the mouth of the alley, and, I may add, too, that Doctor Combo
told me they had picked up quite a number of them in the streets of
Brownsville; I think he said from 75 to 100, although I did not see
those.

Q. These were the causes that led up to your making that state-
ment?-A. Yes, sir.

Q. Now, what caused you to state at that time that you believed
that it was premeditated or carefully planned beforehand?-A.
Simply because we were not able to detect anybody up to that time,
the rifles were found absolutely clean, and the ammunition was care-
fully and accurately accounted for.

The president:
I beg your pardon, one moment. In quoting from the letter, what Is the date

of tlat?

Counsel for the accused:
August the 15th.
Q. When was this letter of August 15 actually written by you?-

A. It was written late on the night of August the 15th, I think it
was. I know it was written in the night, the 14th or 15th, I am not
sure. Here it is, sir-I have my carbon copy.-August the 15th.

Counsel for the accused:
It was Introduced in evidence, you will recall, some time ago.

Q. You made a statement before Colonel Lovering, did you not?-
A. Yes, sir.

Q. Did you have occasion to correct part of that statementl If
so, tell the court the circumstances.-A. I did.

Q. Was the correction noted in the printed report, as you recall?-
A. It is not, sir. After the pamphlet was published, entitled "The
Brownsville Affray," by the War Department, I noticed in looking
over my evidence-'and it was some time after it was received, too,
because mine was bout the last I read-in the last paragraph I was
asked the question had I ever talked with anybody in Brownsville
relative to the Brownsville affray, and I am quoted as replying I
had not.
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Q. " No, sir; I did not."-A. Or, "No, sir; I did not." That is
the substance of it. I do not know that I am quoting that exactly,
but that is the substance. In fact, I did not. notice it until my wife
called my attention to it. I immediately then wrote a letter to Lieu-
tenant-Colonel Lovering, then inspector-general of the department,
explaining that if I had made such a statement as that I was either
misquoted or it was not properly taken down or I did not understand
the question, because I had talked to people in Brownsville-to one
person in Brownsville, not people-and I had talked to Doctor
Combo on several occasions. I wrote that letter. It must be on file
in division headquarters if it has not been sent on to the War Depart-
ment.

Q. Have you a copy of that letter?-A. Yes, sir; I made it in the
form of an affidavit.

Counsel for the accused thereupon read in evidence the letter re-
ferred to by the witness, as follows:

FoRT RENO, OKLA., Jan iuary 24, 1907.
Lieut. Col. L. A. LovwniNo,

Fourth Unitcd State8 Infantry, Acting Inspector-General,
Inspector-General, South western Division, St. Louis, Mo.

(Through military channels.)
Sm: I have received a copy of the War Department document, entitled

"Brownsville Affray," and in it, on page 24, my testimony appears, the last
question and answer of which is as follows:

"Q. Did you ever have any conversation with citizens of Brownsville in
which they expressed any opinion about the colored troops?-A. No, sir; I did
not."

With reference to this answer, I either could not have understood your ques-
tlon or it was not properly recorded or I must have thought it referred to
something else, for I talked almost daily with Doctor Combe, the mayor of
Brownsville, on the behavior of the men, and lie, on more than one occasion,
particularly Immediately after pay day, praised their conduct

Doctor Combe was employed at Fort Brown, In the absence of a surgeon, to
attend the sick from the time the battalion arrived to within a few days before
we left. I consequently saw him frequently, and as he was mayor of Browns-
vlle and In charge of the police of that city, I often asked how the men were
behaving, and he always assured me they were doing exceptionally well.

I desire to make this correction, and request you to take such steps as you
may deem necessary.

It will be remembered this testimony was taken down by a shorthand re-
porter and not read over after being completed. Otherwise I should probably
have discovered the error.

Very respectfully, 0. W. PENL-Os,
Major, Twenty.fifth United States Infantry.

TERRiTOiY OF OKLAHOMA, Ciounty of Canadian, ss:
Personally appeared before me, the undersigned authority, Maj. C. W. Pen.

rose. Twenty-fifth United States Infantry, who, first being duly sworn, deposes
and says that he wrote the foregoing letter, aud on the date therein stated;
that the signature attached thereto Is his own, and the contents of this letter
is true of his own knowledge.

0. W. PENROSE,
Major, Twenty-fifth United States Infantry.

Subscribed and sworn to before me this 24th day of January, 1907.
SAMUEL P. LYoN,

Captain, Twenty-fifth United States Infantry,Trial Oflccr, Summary Court.

Counsel for the accused:

You may take the witness.
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CROSS-EXAMINATION.

QUESTIONS BY THE JUDE-ADVOCAT3L

Q. Major, I understood you to say this morning, as a result of the
conversation you had with Mr. Evans and Mayor Combe about 5
p. me. on the evening of the 13th, that you gave certain orders for
patrols to be sent out, for passes to be revoked, and for an order to
be issued if I understand you, at retreat, notifying the men that
they would not be allowed out after 8 o'clock at night. Am I cor-
rect, sirl-A. Yes, sir.

Q. Did you give any orders to the guard than those mentioned?-
A. That was all I gave to the grard.

Q. The guard was not increased in any way -- A. Not at all.
Q. Were any changes in orders given to the sentinel on No. 2

post?-A. Not unless they were given by the officer of the da
Q. You gave the officer of the day no such order, I understand

you ?-A. I gave the officer of the day the order that no one would
be permitted out of the post. That, of course, applied to No. 2 or
any other guard-not alone to No. 2.

Q. You put no other sentinel around the barracks?-A. I did not.
I saw no necessity foil it whatever.

Q. Now, then, from your experience as major of the Twenty-fifth
Infantry, did you notice any difference in the treatment of the sol-
diers at their last station, Niobrara, and that at Brownsville?-A.
Personally I did not.

Q. Did you hear anything about it, Major, please?-A. There was
nothing brought to me excepting those incidents that have been men-
tioned-the Tate-Newton affair, and so on,. There was nothing
brought to my knowledge at that time.

Q. Did you have any notice of separate bars being set up for your
soldiers down theref-A. Yes.

Q. Did you ever hear any complaint in the command made on
account of that by your men?-A. No complaints whatever. I
heard both Captain Macklin and Captain Lyon; they told me that
the men had accepted the thing and there was no trouble about it at
all; they dwelt on that fact. I would like also to call attention, if I
may, to the fact that Colonel Lovering, when he was making his
investigation at Fort Reno, asked possibly the last half or last third
of Company D, I think it was, that very question-the first time it
came up-and out of maybe 10 or 15 men he examined but 2 said
they hnd any feeling about separate bars at Brownsville.

Q. Do you remember what those 2 men said ?-A. No; I do not
know-I did not know of it until I heard it from the investigation
of the Brownsville affair.

Q. Have you any knowledge of a letter having been written by
Colonel Hoyt, colonel of your regiment, protesting about sending
his regiment, or any portion thereof, to Texas ?-A. Yes, sir.

Q. Did you assist in any way in the preparing of that letter?-A.
I read it over. The colonel called me in the office and read it over
to me.

Q. Why was this protest made, can you tell us?-A. There were
officers who had served with colored troops in Texas and at the camp
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of instruction at Fort Riley two years before, in which a Texas regi-
ment was camped alongside of the Twenty-fifth Infantry. Word
was sent to the Twenty-fifth Infantry one night that the Texans
were going to clean them up. I think the commanding general sent
down to the Twenty-fifth Infantry nnd told them to look out for
themselves. I was told that; I was not there. Fortunately for the
Texans, no such thing was done.

Q. Did the soldiers know of this letter of protest?-A. I don't
know that they did; I suppose possibly they did, because these things
leak out of the adjutant's office in spite of every precaution.

Q. It was an ordinary letter, sent through the ordinary mails-
in other words, it was not a confidential letter, guarded ?-A. I do
not know, sir; I am not sure.

Q. Now, along with this letter just mentioned were there any
affidavits of officers sent, to your knowledge ?-A. Yes, sir; there were
several.

Q. Could you tell us very briefly the purpose of those affidavits?-
A. Well, I could only tell you in a general way.

Q. That is all I care for.-A. -I remember there were four or
five letters, and it was protesting against the treatment that the
colored men had received while in Trexas before, and particularly
in this very city.

Q. Were they referring to the colored troops of their own regi.
ments or were they officers who had served in other colored regi-
ments?-A. Well, one of them at least--I don't know but what two-
had served in the Twenty-fifth Infantry-one of them I know had.
The others referred to the affair that occurred at the camp of in-
struction.

Q. Now, I would like to clear up onc point, Major: You testified
this morning, as I understand you, that when Captain Lyon, after
having been sent outside of the wall to make an investigation, came
back, that in one hand he had some clips and in the other hand
some-A. I said Captain Macklin.

Q. I beg your pardon, that is what I meant to say. In one hand
some clips, and in the other hand some 7 or 8 empty shells? If I
misquote you, it is unintentional.-A. I think that is about right;
yes, sir; I do not know the exact number of shells he had.

Q. Then later on, I believe you have testified, or it is in evidence
at any rate, Mayor Combe presented you with some empty shells,
a little later in the morning-we will say about 9 or 10 o'clock-
I would like to know whether in all respects those two groups 01
empty shells were similar?

Counsel for the accused:
I simply want to say that the major has not testified about Mayor Combe

bringing In any shells. He did testify that he subsequently was Informed by
Mayor Combe that he had found some 75 or 100 shells, or 76 or 80. That wasn't
brought out. 1. Just mentioned it so as to correct the evidence. That Is alL

The judge-advocate:
The misquotation Is unintentional.

Counsel for the accused:
There is no objection to the question, Captain Hay, at all, with the explana.

tion, you understand.
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Q. (The reporter read the question.)
A. I do not recall Mayor Combe showing me any shells at any

tine. le told me that there hsrd been a number of shells picked up
in the street, and I think he said between 75 and 100.

Q. Major, you do not want the court to understand that you are
denying that Mayor Combe ever presented you with any shells?---
A. I have no recollection whatever of his doing so.

Q. You do not remember it?-A. Yes; I think that is what I
said-I do not recollect his showing me any shells at any time.

Q. Were you shown any other shells at any time purporting to be
picked up in the streets of Brownsville by anyone except Captain
Macklinf-A. No, sir.

Q. Did Captain Macklin make any remark about the disposition
of these shells upon the ground when he picked them up ?--A. Not
at that time.

Q. Do you remember any remarks you made at that time to
Captain Macklin?-A. Yes, siri I think I said to Captain Macklin,
"Our men have done this shooting."

Q. Leaving that for a moment. Do you happen to know or have
you eve' heard where the saloon of one Allison, a negro, was located
in Brownsville?-A. I only knew it was located in a generally north,
a little northeasterly direction, fro.i parties inhabiting the place.
I was never up in that part of the town.

Q. This man was a colored man, I believe?-A. He was a colored
man. I never heard of him until the morning of the 14th-I mean
of his saloon. He was a discharged man from the Twenty-fifth
Infantry.

Q. Now, wasn't that in the same general direction from which
those 2 shots you heard were fired ?-A. I imagine it is in that same
general direction.

Q. Now, you spoke of hearing these 3 quite distinct shots that
were fired after the first 2 and the second 6 or 7 --A. Yes, sir.

Q, Can you tell us again, if you have already done so, when with
reference to the call to arms those shots were fired?-A. Well, it is
only guesswork on my part. I do not think it took me a minute to
dress and get out of the house, and I do not think it took me over
a minute, if it took me that long, to run across the parade ground to
C Company's quarters. The call to arms was sounded when I was
about half way across, so it must have been about a minute and a
quarter or a minute and a half.

Q. A minute and a half after these 3 shots, did I understand you
to say?-A. After these shots; yes, sir. Now, let me impress upon
you, please, that is only guesswork.

Q. Certainly. But, as I understand you-I do not want to make
you reiterate, I simply want to satisfy my own mind on the subject-
yqou were in the house when you heard these first 3 shots ?-A.
Yes, sir.

Q. And you were halfway across the parade grounds, at least, when
you heard the call to arms ?-A. I think it was probably when I was
halfway across the parade.

Q. Now, did these 3 shots sound anyways nearer than the first 6
shotsI-A. Yes, sir; they did. I said I thought they seemed to stand
out by themselves; they seemed to me louder than the others.

"d W h
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Q. Did you at any time, while going across the parade ground, or
at aity siboequent time, hear any sound dof bullets passing over the post
from the direction of town ?-A. No, sir.

Q. None whatsoever?-A. None that I can recall at all.
Q. Now, I would like to have you tell the court, please, Major,

whether those 3 distinct shots which you heard differed in any way
from the other high-power rifles about which you have testified?-A.
No, sir; I think not, except they sounded as though they might be a
little nearer-a little nearer-but otherwise in all respects similar.

Q. At one place in your testimony you spoke of having heard what
you thought were pistol shots, and gave it as your belief that they
were pistol shots because they were not quite so loud ?-A. Yes, sir.

Q. In all other respects these shots were similar to the high-power
rifle slots?-A. No, sir.

Q. Except in their loudness?-A. There is just that distinction be.
tween pistol and rifle. I am satisfied in my mind they were pistol
shots.

Q. They could not have been rifle shots fired farther down town ?-
A. Oh, no, sir; they were all fired right together.

Q. In your experience as a military man, could these with their, we
may say, softer intonation, have been cartridges with reduced
chirge?-A. Well, now, that is pretty hard to tell. I don't know.

Q. Did you happen to be looking out your window while dress-
ing?-A. Ido not think I did. I was dressing on the opposite side
of the room from the window.

Q. You have no recollection of seeing any gun flash three times
near B Company?-A. No, sir; I saw no flashes at all.

Q. The noncommissioned officer in charge of Company C that
night-have you testified who he was?-A. I don't think I have. It
was Sergeant Brawner.

Q. And even after your arrival in front of C Company he was
not there, as far as you know?-A. I did not see Sergeant Brawner
that night, I don't think.

Q. And some 15 members of C Company were all in the com-
pany parade, I think you said ?-A. When I first got over there?

Q. Yes, sir.-A. About that number-I don't know how many.
Q. I am not asking you for the exact number. Now, you spoke

about Tamayo-the scavenger's cart, having heard that.-A. Yes, sir.
Q. Could you tell us whether or not his cart was moving slowly

or rapidly when you first heard it?-A. No; I could not say as to
that.

Q. You simply heard the sound ?-A. I heard it going, and recog.
nized it, hearing it almost every night. I could not say, however,
whether it was going fast or slowly.

Q. Now, where was the cart when you first heard it, and where
were yo?-A. I was crossing directly from my quarters, over too Company, and I think I heard the cart right about the adminis-
tration building.

Q. It had passed out beyond the barracks?-A. Oh, yes; I think
it was out beyond the parade ground.

Q. Now, let me ask you if you heard any noise from C Company's
barracks or other barracks of pounding prior to your having given
the order to break open the gun racks?-A. Not to distinguish it
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as such. There was a lot of noise in both B and C Company bar-
racks, but I thought it was the men stumbling over their lockers,
and noise made generally in getting out. I might say that the bar-
racks there were very narrow, and that the barrack lockers at the
end of the bunks left very little of the aisle.

Q. Was there any more noise from any one company than from an-
other?-A. I can not say that I noticed it.

Q. And you saw the sentinel Howard, on post No. 2 after you left
C Company and had given orders to break open the racks, Ibelieve
you said?-A. Yes, sir; I saw him inmniediately after that.

Q. Can you tell us, with any exactness, how close both you and
Howard were to C Company at the time of your encounter?-
A. How close to C Company?

Q. C Company; yes, sir.-A. I think it was just about in the
interval between those two barracks.

Q. About midway between B and C Companies?-A. I think so;
yes, sir.

Q. Upon the brick walk?-A. No, sir; lie was a little back of the
brick walk. I do not think that he was standing on the brick walk
when I saw him.

Q. Lieutenant Grier, I believe, was the first officer whom you met
ripon this night?-A. Yes, sir; he was the first one that I saw.

Q. Did the thought come to you that it was peculiar that with
so much firing, and, as you thought at that time, firing upon the
post, that you heard no bullets passing over the ost, or did you
think of this at all?-A. I did not think of it at alt I thought the
bullets were going into the birracks.

Q. And you heard no sound, I suppose, of anything of that
kind?-A. No, sir; I was on the other side.

Q. You did not think about their passing clear through the bar-
racks, in the event of their striking at all ?-A. Yes, sir; I thought
about that, too; but my whole mind was taken up with the ideat of
getting those men out. I mast say I did not think much about
bi-llets at that time at all.

Q. You have been in action, I suppose ?-A. Yes, sir.
Q. And I think that you testified that Lawrason was the second

officer you encountered ?-A. The second officer I saw; yes, sir. I
heard Captain Lyon, however, very early in the hitter.

Q. I would like to ask you, at the risk of reiteration, how long all
this firing that you heard that night kept up?-A. Well, I do not
think it kept up over five or six minutes-possibly seven-that is a
hard matter to determine; I never have determined it definitely in
nV own mind-I should say maybe between five and seven minutes;
I think that would come within ihe limits then.

Q. I think you have testified, also. that it was all over just before
the companies moved to the wall?-A. I think it was all over before
the roll calls of B and C Companies were completed, but, of course.
they did not get out on the wall until after that was completed. f
was watching these two companies especially, because both were com-
manded by young officers who had never been in action. Captain
Lyon I (lid not pay any attention to, because I know he would do
perfectly right.
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a So the formality of roll call was in B Company and C Com-
panyl-A. It was. I heard Sergeant Sanders calling the roll in B
Company, or C Company, I am not sure about that.

Q. Wis that a routine matter, or ordered by you ?-A. It was a
routine matter.

Q. Didn't that strike you as extraordinary, that while the town
was attacking the post they should hesitate stop, and take up time--
valuable time, perhaps-and call the roll i-A. No; it was not pe-
culiar to me at all. I was particularly anxious to get the men out
of the second-story rooms. I did not consider it anything peculiar at
all in calling the roll.

Q. You were not with the Twenty-fifth Infantry on the La Loma
line in the Philippines, were you, Mlajor?-A. No, sir; I joined the
Twenty-fifth in this country--

Q. r believe you said so.-A. At Fort Niobrara, in May, 1904.
Q. You have seen active service, though, I believe, in the Philip.

pines?-A. No, sir; I have not seen active service in the Philippines.
Q. In Cuba, perhaps?-A. I was not in Cuba. I was in Porto

Rico.
Q. Were you ever in a night attack?-A. No.
Q. Now, this firing to which you have referred to, did it all-that

is, the general firing-7sound like high-power rifles; or, in other
words, toward the end was there any change in the character or
density of the firing?-A. Well, it did slacken off a little in the
end-hat is, there were not so many shots fired.

Q. Yes; but the character-how about that?-A. 'Well, it sounded
to me about the same.

Q. There was no change in it, as far as you remember now ?-A.
As far as I remembered then. I would like to state-I think I
have failed to state-that after the companies were along the fence
I heard three or four shots that struck me as being way uptown,
way be nd anything that was heard before. That was after the
companies were along the brick wall.

Q. Three or four?-A. Yes, sir; ju:t simply three or four.
Q. Did it sound anything like a man emptying his six-shooter

repeatedly?-A. Well, I couldn't tell at that distance what it was;
it seemed to me way off.

Q. You gave the order to Lieutenant Lawrason, you have so tes-
tified, as soon as his company was formed to take them right to the
wall and employ then in skirmishes. Now, in the face of such an
order would a young officer, do you think in your opinion as a mili-
tary man, take special pains to make an accurate roll call ?-A. I
think that Lieutenant Lawrason would take special pains to do well
and correctly any order given him.

Q. But wouldn't the order to take his men to the wall seem to be
of paramount importance, rather than to stand there and take ip
valuable time in making an accurate roll callI-A. No, sir; I don t
think it would. That is something he has been brought up to.

Q. All orders are the same, then, to this officer?-A. Oh, no; not
at all. I wiis standing right there by him.

Q. Captain Lyon, I believe, was the third officer whom you ac-
tually saw ?-A. Yes, sir.

Q. I believe you testified you heard his voice before thisf-A.
Yes, sir; he was the third oflIter that I saw; yes, sir.
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Q. Now, when was the first accurate roll call made of the men of
the comm and ?-A. I think the first one was B Company that was
accurate.

Q. Why, then, did you consider it necessary after the arrival of
Mayor Combe to give the order to verify your companies?-A. He
said that men of my command had been out shooting up the town.
I did not think the men could have gotten back-gotten in rank.

Q. You were not satisfied with the first roll calls, then ?-A. I
was perfectly satisfied with the first roll call, but there might have
been some of those men killed in town.

Q. Some of which men, Major ?-A. Some of the men of the
Twenty-fifth Infantry.

Q. But if the first roll calls were accurate weren't all the men
reported there-all the men of the battalion 1-A. All the men of
B Company reported present; two men from C Company were re-
ported absent. All were reported present or accounted for; the
usual order in D Company.

Q. Then you were solicitous as to those two men of C Company-.
A. Simply to see if any had gotten out.

Q. After the roll call ?-A. Yes, sir.
Q. Did you think after the roll call the men would have jumped

the wall and got over there?-A. I couldn't tell anything about it. I
was accused after the roll call.

Q. How long after the shooting was overt-A. That this roll call
was made?

Q. Yes, sir; approximately, of course.-A. I should say it was 1.20
or 1.30, something like that.

Q. About twenty minutes after 1 ?-A. Twenty minutes after 1 or
half-past 1, somewhere about that time.

Q. As a matter of fact, wasn't this verification at the wall the
first accurate roll call had in the battalion that night ?-A. Not that
I am aware of. I presumed the first one was accurate, from the
reports I received.

Q. I am not speaking about B Company-I am speaking of the
entire battalion?-A. Yes; I am speaking of the entire battalion.

Q. Wasn't roll call taken of B Company?-A. With the exception
of two, all were acotnted for. I did-not know at that time-Cap-
tain Lyon said afterwards-that he had verified his company when
it was along the wall.

Q. Did the sentinel, Howard, at any of the times you met him
upon the night of the 13th, and early morning of the 14th of August,
tell you that he had heard any bullets going over the post?-A. No,
sir.

Q. Do you remember whether or not scavenger Tamayo was inter-
viewed before Captain Lyon left upon his patrol through town?-.
A. Yes.Sir; it was before he left.

Q. Why was there such haste in getting Tamayo's statement?-
A. Siinply we saw him there; I had walked down to see Captain
Lyon, coming from the direction of the alley line, and we found
Tamayo right there, and I questioned him then in the presence of
Captain Lyon.

Q. But there was not the same amount of haste displayed in get-
ting Howard's statement?-A. I had examined Howard twice, at
that time, and I told Captain Lyon to examine him, too.
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Q. 'Why was there such haste in getting his affidavit;-A. There
was no haste that I know of. I told him to take it as soon as he could
the next morning.

Q. Was it because you feared the other side, if we may use the
word, might get hold of him and fix him ?-A. Not at all. I simply
wanted to get my side-if I had any side at all. We had been
accused by the mayor-of course, that was later-of having shot up
the town.

Q. Can yott give us the names, Major, of the two men who were
absent from C Company, from memory ?-A. No, I can not, Captain.
I can probably consult some of the records and give them to you; I
do not remember who they were now; both were given me at the time,
but I do not recall them.

Q. The two men who were absent did not include the noncommis-
sioned officer in charge of quarters-that is, Sergeant Brawner, I
think his name is?-A. No, sir; it seems to me one of those men was
Sergeant Jackson, but I will not be sure about that at all.

Q. When did these men finally appear, to the best of your knowl-
edge ?-A. They returned the next morning, some time.

Q. Giving a satisfactory account of their absence?-A. Yes. Cap-
tain Macklin reported the matter to me. I know it was perfectly
satisfactory at the time. I have forgotten exactly what it was. It
seems to me that this man, whose nane I have an idea was Jackson,
said lie was staying with a relative of his in town, but I am not sure
about that.

Q. Did you know upon the early morning of the 14th of August
the reputation of Mayor Combe?-A. No, sir; I did not know any-
thing about him at a11, excepting I had met him several times. 'I
thought he was a very pleasant acquaintance.

Q. You knew also that he was kindly disposed-that is- A. To-
ward the service?

Q. Toward the Twenty-fifth Infantry in particular?-.A. Yes; I
think I recall hearing him express himself that way.

Q. Yes, sir; I think you so testified. Then you could not have
thought that these remarks upon the morning of the 14th, when he
said, "Major, your men have done this thing, were in any wise due
to any spleen or ill will?-A. Not at all; not at all. I simply
thought that the doctor was mistaken.

Q. Mayor Combe told you, upon his entry into the reservation, that
several reliable and trustworthy people of the town had seen men of
your command upon this supposed raid ?-A. No; I do not think he
said that.

Q. I did not intend to mnisquote the record. I am trying to find it
here (referring to record). The mayor said: "Major, one man has
been killed, the chief of police wounded, his horse killed, and it has
been done by your men; it has been seen by several people."-A.
Yes, that is the way I recollect it. He said that they had been seen
by several people; one party of five and one of three.

Q. But you never saw anyone doing any shooting; you saw no sol-
diers, saw no one ?-A. You ask me that question?

Q. Yes, sir. And yet you were loath to believe this testimony?-.
A. I say I heard from both Howard and Tamayo, who were right
there at the spots while they were being fired, that the shots came
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from over the fence; they saw no one at all. I heard from the ser.
geant of the guard down in that direction that he didn't know where
it was; he had seen no shots. I heard from Corporal Madison that
the sergeant of the first class of the hospital corps had heard three
shots go over either his head or his house.

Q. Their testimony was simply tentative; they never saw any
one?-A. No; neither did Doctor Combe see any one.

Q. But lie told you that men of your command had been seen in
town -A. Yes,

Q. And even with that, weighing that against the questionable
evidence of your men and the scavenger, Tainayo, you still could not
believe it?-2 A. Weighing that against the evidence'of my men, whom
I knew and whom I believed in, I thought the doctor was mistaken or
misinformed.

Q. Had you known Scavenger Tamayo very long?-A. Only since
I had been at the post.

Q. I suppose your association with him was not at all close?-A.
Not at all. I had only seen him a few times.

Q. So you did not Know whether his word was to be relied upon or
not.?-A. No; I was taking it in connection with others.

Q. You testified this morning, Major, that you told the company
commander.s to see that the arms were locked, and gave them orders
to inspect them at daylight?-A. Yes. sir.

Q. And you said you did that for ihe reason that it is difficult to
inspect rifles at night ?-A. Yes, sir.

Q. Was that your only reason ?-A. That was my only reason. I
had no faith at all in the doctor's report. that my men had done the
shooting, but to satisfy myself beyond any reasonable doubt I gave
the orders to have these rifles locked up and to be inspected as soon
as they could see in daylight.

Q. You made no attempt by experimenting to see whether or not
the interior bore of the rifle could be seen at night by the aid of arti-
ficial light?-A. That night?

Q. Yes, sir.-A. Oh, no.
Q. Couldn't you have had a light upon the far side of the barracks

that night? I think you said one reason you didn't light a light was
you feared to make a target of it, or words to that effect. Couldn't
a light have been made on the farther side of the barracks, away from
the town ?-A. Yes, sir.

Q. Could not a light of considerable brilliancy have been had
there?-A. Yes. sir.

Q. And could not an inspection have been made there?-A. Could
have.

Q. Do you think an accurate inspection?-A. I do not.
Q. Tell us the reason.-A. Because you couldn't tell whether a rifle

had been fired on inspection at night.
Q. Did you ever try it-A. I arrived at this conclusion from my

experience with shotguns. I always clean them myself after I come
home at night, and with a shotgun dismantled, so that I can hold the
barrels right to the light--a Rochester-it frequently occurs that
when I think I have them polished until they look like a mirror the
next morning they look like they have not been cleaned.

Q. But could not a clean rag been run through and any evidences
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of powder have been observed at night?-A. I presume so, if I had
any reason to do that.

Q. And the only reason you did not do that was because you did
not think your men had done the shooting?-A. Exactly. Ido not
say the only reason I did not do it. I say if there had been no reason
to convince me my men had not done it I should have had every-
thing inspected that night.

Q. Now, please tell us, Major, when, with reference to the arrival
of Mayor Combe, did Corporal Madison report the result of his
inspection of the lower post?-A. I think he came up while I was
talking with Mayor Combe and Captain Lyon. I noticed him then,
and when Mayor Combo called we off to one sida he stepped up and
made that report to me.

Q. Do you remember about what length of time you had been talk-
ing?-A. To the mayor?

Q. Yes, sir.-A. Why, I don't think over eight or ten minutes-
maybe only five minutes; I do not believe it could have been over five
minutes.

Q. Did you give any orders as to the disposition of the keys to the
gun racksf-A. I did not.

Q. You simply told the officers-the company commanders-to see
that tile arms were locked in the armracks?-A. That was it.

Q. And it is a fact, isn't it, that most of the senior noncommis-
sioned officers slept elsewhere than in the barracks ?-A. Most of
them-oh, no; there were very few of them.

Q. Isn't it a fact that most of them did not sleep in the main squad
room?-A. They slept in little rooms that were built in a corner of
the squad room. It was nothing but a partition; I don't think it
went to the ceiling.

Q. Isnt it a fact, then, that these armracks were at the mercy of
junior noncommissioned officers and privates for the rest of the
nightf-A. Captain, I can not tell you anything about that; I was
not in barracks. I gave the orders to the company commanders;
there my duty in that respect ceases. I am not in the habit of going
over to see that the company commander carries out a simple instruc-
tion like that unless there is some cause for it.

Q. You did not consider it necessary or incumbent upon you to cau-
tion these two younger officers-A. I did not.

Q. To see that the keys were carefully carried that night?
Counsel for the accused:
May It please the court, what two younger officers?
The judge-advocate:
May It please the court, the witness spoke a moment ago of having all faith

and confidence In a tried officer, Captuln Lyon, but not being certain about the
probable conduct In action of two Junior officers.

Counsel for the accused:
I Just want to suggest he made a mistake. There were not but two Junior

officers there.
The judge-advocate:
If counsel will allow me to continue, I will straighten the matter out. I see

at once what he refers to, and I will re-form my question to say the junior
officer present at that time.
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A. What is the question now I
The judge-advocate. (To the reporter.)
Instead of two Junior oicers insert In the question the Junior officer present,

and read the question.
(The reporter thereupon read the question as re-formed, as fol-

lows:) .
Q. You did not consider it necessary or incumbent upon you to

caution the junior officer present?-A. I would like to state, in con-
nection with that, Captain, if you have no objection to it-

The judge-advocate:
Nothing whatsoever, sir.
A. When I stated about these young officers going along by the

fence I stated they had no experience under fire, and that was the
reason I went out there to see what they were doing. I had the ut-
most confidence in both of those young office.

Q. Now, under the circumstances, with practically only corporals
and privates on the floor of the squad room, could not rifles have been
cleaned if the men had the keys to the arnirack, from the time they
came from the wall until daylight?-A. I presume they may have
been. I, however, wish to distinctly state that I have not said that
there were only corporals and privates on that floor. I do not know
who were on the floor.

Q. Did the thought come to you that it mi ght have been well to,
we will say to stack arms, for instance, and place a giisrd in charge
of a commissioned officer over them, and keep them until daylight?-
A. No, sir.

Q. Or to have the armracks brought down near the gate under
guard of the officer of the day?-A. It certainly did not.

Q. Or under guard of any kind I Did any one except the hospital
steward, up to the time of the report of Mayor Combe, tell you any-
thing about hearing bullets passing over the post?-A. Nobody else.
That was reported by Corporal Madison.

Q. I do not want to confuse you, but didn't you also say that
Tamayo told you?-A. That bullets came over him?

Q. Yes, sir.-A. He said that bullets came down the road, as I
understood him.

Q. Was there anything in the appearance of the shells which
Captain Macklin showed you that would indicate whether or not they
had been fired recently?-A. The shells were apparently perfectly
bright and new; they showed no corrosion of any kind on them which
led me to believe that they had been fired recently.

Q. What was your conviction at that time as to who did the shoot-
ing, Major?-A. That my men had had something to do with the
shooting, at all events.

Q. I do not remember whether or not this question has been asked,
but were any notes made of the men whose guns were reinspected in
the various companies, as far as you know-that is to say, the men's
names jotted down anywhere?--A. I know of only the men's guns
being inspected of B Company; that I inspected, and afterwards
called Captain Lyon over to inspect them, and that time a wiping
rod was run through the guns. There were no names kept of those
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men; I was perfectly satisfied, and so was Captain Lyon, that those
rifles had not been fired.

Q. Did it strike you as in any wise unusual that practically the en-
tire command possessed absolutely clean rifles upon a Tuesday morn-
ing ?-A. Upon when?
i Q. In other words. your last weekly inspection, unless I am wrong
in my surmise, was on Saturday?-A. Yes.

Q. There had been no necessity for the men to clean their guns
after Saturday. This was a Tue.day morning that the inspection
was made?-A. Yes, sir.

Q. Wasn't it rather unusual for ,lue entire command to turn out
with clean guns?-A. The entire command did not.

Q. Except these two men from C Company ?-A. And some of
B Company; I do not know how many. I will state that on that
morning, and on the morning of the 13th, B and D Company had a
practice march, did not get back until about 11 o'clock. I think
the men always cleaned up their rifles after they got back from a
practice march.

Q. That is, that would be Companies B and D?-A. B and D. 0
had drill that morning.

Q. After the instructions which you gave to your three company
commanders about verifying your companies, do you know whether
any effort was made to check up the men that slept outside of the
quarters?-A. Well, I don't know: I know there was in B Company;

think it was done in the other companies, but I am not sure.
Q. How many men, approximately, slept out of quarters-that is,

if you know-either at the & rteriaster's corral, the bake shop,
officers' quarters, noncommissioied staff quarters, and so on?-A. I
do not know; I will have to look over the records to tell you that.

Q. You do not happen to remember right now?-A. No. I do
not burden my memory with a thing of that kind. I do not recall
it. There were, of coih.e., several-there were two at the bake shop,
three or four at the corral.

Q. But you do not remember the names of the individuals?-A.
No, no, sir.

Q. And you would not know. then, whether any of those men,
aside from Cook Dade, of D Company, possessed guns which had
never been inspected on the morning of the 14th?-A. No, sir.

Q. Had you ever heard anything from officers or enlisted men or
civilians, either at Brownsville or elsewhere, prior to August 13,
1900, which led you to believe there was some feeling against col-
ored troops?-A. Before what date?

Q. Before the 13th of Augnst. Major?-A. I think we did hear a
re port that a protest had been made by some of the people of Browns-
vilie against colored troops being stationed at Fort Brown.

Q. What impression did you receive from hearing these things, if
any, that you remember now ?-A. Well, I do not kmow that it
impressed me at all, excepting that it might possibly be disagreeable
under certain circumstances; I do not know that it gave me any
other impression than that. I admit that I was one-I was loath to
go South anywhere with colored troops; I preferred to be kept in
the North with them.

Q. Now, to clear that up a little more completely, did you ever
hear any expressions from the men of your command showing an
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unwillingness or lack of desire on their part to come into Texas-
A. No, sir; I can not say that I ever did. The men all seemed
delightedeto get a change from Niobrara, and I do not think that
I ever heard an enlisted man say anything about it.

Q. Did Mr. Creager tell you on the morning of August 13 of
considerable feeling existing in the town against the soldiers?--A.
On the 13thI

Q. Yes, sir. You have testified that he came some time after the
11th, I think ?-A. Well, he spoke of the feeling in the South in re-
gard to the men--about a man, I should say-and I told him then,
at that time, that as long as these men behaved themselves that I
should insist that they be properly treated. That is the only thing
that I can recall of that.

Q. Do you know well Captain Kelly ?-A. Capt. William Kelly,
of Brownsville?

Q. Yes. sir.-A. No, sir; I can not say that I know him well. I
had never heard of him until the morning of the 13th.

Q. Do you know whether or not he has a son in the Army ?-A.
Yes, sir; he has a son in the Army, that I know.

Q. Is he not in a colored regiment?-A. 1 think he is. Captain
Kelly told me when he was mustered out he was in a colored regi-
ment--when he was mustered out of a volunteer regiment.

Q. Now, you spoke about Private Newton. When you talked to
him did he appear to be calm and cool; did he show any hostility
at all toward Mr. Tate, or anyone in Brownsville?-A. Not a particle.
lie impressed me as being hurt that a man should be treated as he
was, in the city of Brownsville, without the authorities taking note
of it. That is the way he impressed me.

Q. Did Private Lipscomb talk as though he was aggrieved?-A.
No, sir; he did not tell me. lie told me about dropping down behind
Newton when he passed; that when Newton was struck down he
turned and went around the next corner, I think he said.

Q. Do you think Mr. Creager, upon the occasion of his visit to
you upon the morning of the 13th, could have mentioned the evidence
and you have forgotten it?-A. I know absolutely he did not; there
is no question at all about it; he did not.

Q. You have testified, Major, that no increase in the number of
the guard was made on the evening of the 13th, and also that a
patrol, or patrols, were sent out. Do you know whether or not it
was suggested to the senior noncommissioned officers of the company
to be on the alert to see that your orders were carried out; that is,
that no man should leave?-A. I do not.

Q. It was all up to No.:2, then?-A. It was up to the noncom-
missioned officers as well as No. 2-any commissioned or noncom-
missioned officers.

Q. You testified that the officer of the day reported that all had
been brought in who had been found. Did that-lead you to believe
that all were in ?-A. They were all in-all reported iii--at 11 o'clock
roll call.

Q. Yet two were out at 12 ?-A. Two were on pass.
Q. I understood you to say the passes had been revoked?--A.

They had, but these men were not found, is the way I understand it,
and they came in the next morning.

S. Doe. 402,60-1, pt 2-76
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Q. Now, you spoke of the kindly disposition of the people on the
evening of the 13th when they came in to witness retreat: Did you
think people of that disposition would attack the post 'upon that
same night? Doesn't it seem more reasonable that they were simply
inspectig--,A. I did not say kindly people at all. I said they
were people.who came into the post, it was a nightly occurrence for
them to go in, and they were in the post on the 13th, as usual. No
it led me to believe they had no feeling whatever against the colored
men, that they feared the colored men in no way at all.

Q. Yet you thought the Evans affair had caused considerable feel.
ing?-A. Yes, sir; I did.

Q. Yet it was not apparent at retreat, was it ?-A. No, sir; it was
not apparent at retreat; I don't suppose it had got around town.

Q. And yet it had happened on the day before, twenty-four hours
before ?-A. Yes, sir.

Q. You have testified already, I believe, what ultimately became of
these six men of B Company, whose rifles--A. Seven men, Captain.

Q. Seven 'men of B Company, whose rifles were in a slightly sus-
picious condition I-A. Yes, sir.

Q. I do not care for you to repeat it again, if it is already in the
record.-A. I think that was in my direct examination.

Q. Iid the punishment of solitary confinement, as we will ray, of
the men suspected of having some knowledge of this thing occur to
you at all following the events of the night of the l3th--ZA. I had
absolutely no suspicions of any kind.

Q. Against anyone?-A. Against anyone, at all.
Q. For instance, against No. 21?-A. Not a particle.
Q. Or the sergeant of the guard ?-A. That is the only man-and

the sergeant of the guard I did not think knew anything about it.
Q. The noncommissioned officers in charge of quarters?-A. I

didn't think they knew anything about it.
Q. You were still of the opinion, were you not, sir, on the 20th of

September, thit men of the Twenty-fifth Infantry had done the
shooting on that night--A. That men of the Tweny-fifth Infantry
were implicated in the shooting that was done that night.

Q. So that was the reason you suggested the employment and en-
listment of detectives?-A. Yes, sir.

Q. And that was some weeks after the shooting?-A. Yes; after
we had gotten back to Reno, and I thought we had given close con-
finement and all that a pretty fair trial then, with no results.

Q. I want to read to you some extracts from your letter of August 15,.
and to ask you whether or not you recognize them or care to change
them in any way. I read now from page 13-will be in your book
about 81, I think: "Were it not for the damaging evidence of the
empty shells and used clips I should be of the irm belief that none
of my men were in any way connected with the crime, but with this
fact so painfully before me I am not only convinced it was perpe-
trated by men of this coimand, but that it was carefully planned
beforehand. I have the affidavits from three noncommissioned offi-
cers who were in charge of the quarters on the day and night, and
they swear positively the rifles were verified and the racks locked after
drill. (Practice march of Companies B and D, drill of Company
C).'-A. Yes, sir.
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Q. "A nd the old guard returned to the quarters--" I have
not quite finished the sentence, but that is the-m--A. That is the sub-
stance of it.

Q. And, again, in the next paragraph: "From testimony gathered
by the Citizens' Committee and given to me by Doctor Combe I be-
lieve from seven to ten men were implicated in this matter. Some
one of them must have had a key to the gun rack, and after check
roll call was taken-for all were reported present at 11 p. m. roll
call-they slipped out of quarters, did the shooting, returned while
the companies were forming, and at some time during the early hours
of the morning cleaned their rifles. This is made possible from the
fact that the shooting all occurred within two short blocks of the
barracks." There is nothing to correct in that, I suppose?-A. Not
as written on the 15th of August.

Q. "I am conducting the most rigid examination possible, examin-
ing every man, and working in conjunction with the Citizens' Com-
mittee, and I believe the offenders will be apprehended, although it
will take time."-A. (No answer.)

The judge-advocate:
We have nothing further with the witness, sir.

REDIRECT EXAMINATION.

QUESTION'S BY COUNSEL FOR THE ACCUSED.

Q. In connection with this letter of yours just read I will ask you
if you have ever found any clew of any kind or any evidence that
positively satisfies your mind that your mLn actually did that shoot-
ing I-A. No, sir. You ask if I found any evidence?

Q.Yes, sir.-A. No, sir.
Q. Well, do you know of any clew or information of any kind

that satisfies your mind absolutely on this point?-A. That my men
did not do the shooting?

Q. Did or did not.-:A. No, sir; I have had testimony since then-
I have heard testimony and read testimony that has changed my
views somewhat from the first.

Q. That was your belief as expressed in that letterf-A. Yes, sir.
Q. On that particular point?.-A. Yes, sir.

QUESTIONS BY ASSOCIATE COUNSEL FOR THE ACCUSED.

Q. I believe you used the name Sergeant Jackson in your cross-
examination of C Company. Do you mean Sergeant Thomas?-A.
Thomas, the man who was out.

Q. And I remember you used the name" Lipscomb," when I thought
you meant "Newton," speaking of the aggrieved feeling. What did
you mean ?-A. It was Newton whom I referred to as making that
expression that he felt aggrieved.

Q. When did the evidence first appear irn prin& of the Brownsville
affray I-A. I do not know.

Q. From his own knowledge, what information, if any, had Mayor
Combe upon which he based his report to you that men of your com-
mand had done the shooting?-A. I do not think he had any of his
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own knowledra; I think he was basing his report to me on reports that
had been made to him.

Q. And from what gathering ?-A. I presume they must have been
from the people of Brownsville.

Q. Any special gathering of people, do you knowt-A. He men-
tioned a mob of 300 men whom he had persuaded to go to their homes
and not go down to the post.

QUESTIONS BY THE COURT.

Q. You have testified that you gave certain orders on the night of
August 13 and 14, 1900. Do you now swear that you used your best
judgment at that time in the discharge of your duty as commandin
officerl-A. I certainly do swear it, most solemnly. I do not know 3
anything else tViat any other man could have done under the circum-
stances.

Q. Having sent patrols into Brownsville with a view to causing
any enlisted men therein to return to the post, why did you not in-
crease the guard in order to prevent, if possible, any men visitin the
town after 8 p. m. ?-A. I did not consider that such increase o1 the
guard was at all necessary.

Q. Did it ever come to your notice that any Yale lock fastening an
armrack was defective and might be opened without a key, say by
striking it a blow ?-A. May I ask, please, does that extend over my
entire service in that, or the locks at Brownsville?

The president:
At Brownsville.

A. No, sir; it never has.
Q. Did you keep in touch with current events in Brownsville

through the daily press there ?-A. The Brownsville press, I did not;
I did not take the paper at Brownsville. I did not consider it worth
taking.

Q. Also, was the Evans incident a subject of news in such dailX
press on August 131-A. I can not answer that; I do not know.
did not see the paper.

Q. What report, if any, was received from the patrols as they came
in 1.-A. I don't know. The patrols reported to the officer of the day.

REDIRECT EXAMINATION.

QUESTIONS DY COUNSEL FOB THE ACCUSED.

Q. In that connection, just to clear it up, the officer of the day re-
ported to you later in the evening about the result of his patrol 1:--A.
Yes, sir; the officer of the day reported, I think, about 0 o'clock-
between 8 and 9 o'clock some time-and it was after two patrols had
been sent out and returned. There had also been one single man sent
down to the river landing, and he told me a great many had been
turned back and came bacl to the post; and the officer of the day told
me that he himself had been around the part of town that the men
generally go and did not find any men at all. That must have been
8 or 9, or between half past 8 and 9 o'clock that evening..
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QUESTION BY A UEMBEN

Q. Did it come to your knowledge at check roll call that those two
men who were on pass and did not show* up until the next morning
were absent I-A. No, sir; not at check roll call; that was not re-
ported to me at check roll call.

Q. Well, in order to clear that up, to whom was the check roll
call reported ?-A. It is reported to the officer of the day where the
noncommissioned officer is in charge of quarters.

Q. But not reported to you ?-A. Not reported to me; no, sir.
Q. So you would not know whether they had been reported or

not ?-A. No, sir.
(Excused.)
Counsel for the accused:

The defense wishes to say that while we regret that certain witnesses called
for we have not been able to get, their testimony would be largely corroborative
of evidence already before the court; and with that preliminary statement we
announce that the defense rests.

The president:
And the prosecution?
The judge-advocate:
The prosecution has a witness or two In rebuttal, who are present on the

outside.

Mrs. KATIE LEAHY, a witness for the prosecution, was recalled in
rebuttal, and, being reminded that she was still wider oath, further
testified as follows:

EXAMINATION IN REBUTTAL.

QUESTIONS BY THE JUDOE-ADVOCATE,

Q. Mrs. Leahy, do you remember having had a conversation, on or
about the 25th of August, 1906, with Lieutenant Grier, of the
Twenty-fifth Infantry ?-A. It was not on the 25th, sir; it was after
that; it may have been two or three days after.

Q. Did not, Mrs. Leahy, the battalion of the Twenty-fifth Infantry
leave Brownsville on the 25th of August?-A. I believe so.

Q. Did Lieutenant Grier stay behind ?-A. Yes, sir.
Q. Where was this conversation conducted V-A. In the dining

room.
Q. Of what place, please?-A. My house.
Q. Did you remark at that time to Lieutenant Grier that Mayor

Combe had a grievance against you --A. No sir; that is a mistake.
Q. Did you remark to Lieutenant Grier that Mayor Combe had

not afforded you adequate police protection during all the time that
the battalion of the Twenty-fifth was there, from the night of August
18 up to the time they went away ?-A. Repeat that question, please.

(The reporter read the question.)
. It is a mistake on Lieutenant Grier's part about Mayor Combe.

I said my end of the town was not protected; that they had their
detectives, or whatever you call those men, from the Miller Hotel up.
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Q. Up? What do you mean by up ?-A. Toward the post-office.
Q. Away from the post?-A. 'Yes, sir.
Q. But the dead line, so-called, then, was on Thirteenth street?-.

A. Yes, sir. And, furthermore, I told them I didn't need them.
Q. Did you tell him that you probably knew more about the real

facts in tile case than anyone in town ?-A. I did, sir.
Q. And you stated you had never been approached or questioned

in regard to it-A. I did, sir.
Q. Can you give the court any reason why you were not so ap-

proached ?-A. No, sir.
Q. Did you state to Lieutenant Grier during this conversation that

about 12 o'clock on the night of the 13th of August you heard two
shots which you supposed-had been fired from the upper gallery of
the middle barracks ?-A. No, sir; those were not my words to Lieu.
tenant Grier.

Q. What did you tell Lieutenant Grier ?-A. I told Lieutenant
Grier that I heard some shooting. I counted when the first shot
was fired. I ran upstairs in an empty room. The fifth shot-or, I
should say, the flash of the fifth shot-came off the gallery and I
counted from nine to thirteen shots, and then the shooting was in
volleys.

Q. Did you state to Lieutenant Grier that in company with Judge
Parks you went to a window overlooking the alley and stood in the
window with Judge Parks?-A. I did not.

Q. Did you so do ?-A. No, sir; I did not. I was in the window
by myself--a separate, distinct room.

Q. Did you state that while standing at this window you saw 10 or 12
men jump the wall ?-A. It was impossible for me to say such a thing,
because I could not see the wall-could see nothing but the upper
part of the barracks.

Q. Did you say you saw those men come down the alley? -A. I
did not.

Q. Did you say that when they got up to your house you saw one
of the men touch the man who was supposed to be the leader of the
party, and you were standing in the window, dressed in a white
wrapper?-A. Will you repeat that question, please?

he reporter readthe question.)
A. I did not, sir. My words were that when they were in the mid.

dle of the street one man came up and saw me in the window, turned,
and said something I could not hear or understand. The other man
answered: "No; keep ahead and shoot to the front," loud enough,
clear enough, and disth}ct enough so that I could hear him.

Q. Could not his words have been, "No, not there, straight lip the
street? "-A. No, sir; they were not. He said distinctly, "Keep
ahead and shoot to the front."

Q. Was there any man in the party whom you took to be the
leader?-A. There were two men in front. I do not know whether
they were leaders or not, but they were in front.

Q. Were commands given by those men ?-A. No, sir; I heard no
commands.

Q. Did you see either of these men after they passed your hotel
at any time return back ?-A. Yes, sir; I saw those whom I presumed
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were the men go back, and one man I saw going back whom I pre-
sumed was ono of them-going back with Captain Lyon's squad of
men.

Q. Now, by the way, Was this before or after the call to arms had
sounded ?-A. It was after the call to arms.

Q. Did you see them jump the wall into the post?-A. I did not,
sir I could not.

4. Did ydu hear anybody say "Let's give them one more I "--A. I
did not.

Q. Did you see these men rest their rifles on the wall and fire the
last shots?-A. I did i&ot.

Q. Did you see them disappear into the barracks?-A. I did not,
sir.

Q. Did Judge Parks at any time beg you to go away from the win.
dow ?-A. Ie did not.

Q. Were you at any time in a room with him while you were
dressed in this symphony of white ?-A. A woman in white, CaptainHa, please..Q. Symphony ?-A. No, sir; a woman, and only a woman.

Q. I appeal to the record.
(The reporter read the question.)
Q. Were you at any time in a room while this shooting was going

on with Judge Parks?-A. I was not.
Q. Now, Mrs. Leahy, is there anything else that you care to state

before this court to straighten out anything to which you have testi-
fled previously I-A. In what manner, please? i

Q. In any manner whatsoever, Mrs. Leahy; we will give you the
utmost latitude.--A. I am up here, sir, and asked the court's permis-
sion to let me contradict Lieutenant Grier as to what I told him.
Either he made a mistake or it was done, as I have thought, through
Major or Colonel Glenn to break my testimony and evidence down,
sir. That is hy I have asked the leniency of the court to come up
here and refute what has been reported I sad to Lieutenant Grier.

Q. Now, if there is anything we have not brought out, Mrs. Leahy,
the court will grant you the privilege of stating it now.-A. I have
nothing further. If the members of the court will take . picture of
my house and the garrison wall they would see that if I were at that
window it would be an utmost, impossibility for me to see the fence;
I saw the fence but once, on Elizabeth street, at the beginning of the
shooting.

Q. Is there anything that you remember to have said which would
have given Mr. Grier the impression that you said you saw the
men rest their rifles on the wall and shoot over it?-A. No, sir; I
saw them shoot over the post; but as to the wall and garrison, there
was an iron fence between us.

Q. 1Where were you at this time, Mrs. Leahy ?-A. Out on Eliza-
beth street.

Q. Now, I want to read you a question and an 'answer of Lieuten-
ant Grier upon cross-examination: 1Q. In your conversation with
Mrs. Leahy, on August 25 or 26, did she not say anything to you
about seeing these colored men fire two shots at the corner of the
alley and Fourteenth street, in the direction of the Cowen house?-
A. She didn't say it that way. She said they had passed beyond her
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house and fired, which would make it possible they were firing toward
the Cowen house. Q That they had gone past her house. By that
was it your impression at the time she meant they had gone farther
up the alley past her house?-A. Yes, sir; it was-had gone far-
ther up the alley past her house." DiA you so say ?-A. No, sir; I
did not. I told Lieutenant Grier that when they stopped at the
corner of the alley some of the men started up one street, .turned back,
deliberately shot into the Cowen house, and went on up the alley.
After they crossed the alley it was impossible for me to see around a
fence and around a brick wall from the position I was in-an utmost
impossibility.

Q. "Q. Do you or not remember her having said anything about
having crossed the street to the Cowen house and having brought
Mrs. Cowen and the children over to the hotel for safetylr-A. No;
I do not." Did you say anything to Lieutenant Grier about having
gone to the Cowen house?-" A. I did, sir. I told him Mrs. Cowen
called for my protection. I asked her where her husband was and
she said he was not at home and "for God's sake, Katie, come and
take care of us." I crossed the street and brought her into my home,
and kept her there for the balance of the night.

Q. And you told Lieutenant Grier this? -- A. Yes, sir.
Q. Now, Mrs. Leahy, that is the only part of Lieutenant Grier's

testimony that I cn', find that touches upon your former testimony.
Is there anything further you desire to say before the court ?-A. I
simply care to say this much: That Lieutenant Grier, in stating this
conversation with me, or what I said to him, should have told what
my opinion of the officers was in this affair. I said that if Maor
Penrose had taken precautionary steps, without doubt, without ail
he could have found out who the guilty parties were. I also said
that the Brownsville committee had not called on me, knowing that
I knew of the shooting and was in the midst of it. That was my
conversation, and I blamed both parties for not finding out who the
guilty parties were.

Q. You blamed both parties? Whom did you mean -A. I mear
the Brownsville committee for not taking the right steps, and I mean
the officers-Major Penrose, as being the commander of the post, sir.
That was my conversation in full, and I think Lieutenant Grier
should have given it, because it is as much against the Brownsville
people as it is against Major Penrose.

Q. You have nothing further to add, have you, Mrs. Leahyl--
A. No, sir; nothing.

CROSS-EXAMINATION.

QUESTIONS BY COUNSEL FOB THE ACCUSE

Q. You had a conversation with Mr. Purdy, did you notf-A. I
did, sir.

Q. Did you have any conversation with him before he took your
statement?-A. I did not. I beg your pardon-I might have said
something to Mr. Purdy, but I don't remember.

Q. Well, didn't you have a conversation with him at the time he
took your statement and when Major Blocksom was present?-A.
Yes, sir; I did there.
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Q. Well, did you tell him anything more than was in your state-
ment about that affair I-A. I did sir

Q. Well, did he take it down f-A. I don't know, for it was a
private conversation.

Q. It was about this affair, though ?-A. Yes, sir.
Q. Well, did Mr. Purdy, in the course of this conversation, tell

you what the object of his investigation was?-A. I understood in
the beginning, when he took my evidence or testimony, that it was
simply to clear up that it was positive that these negroes had shot
up the town, and for no other reason at all. That was my idea and
opinion of it.

Q. Well, did vou tell him anything that would indicate that others
were implicated in it I-A. No, sir; r did not.

Q. You did not tell him that anybody else was implicated in it?--
A. No, sir.

Q. If he did not take it all down, what did he leave out, Mrs.
Leahy-do you recall anything that you told him in this conversation
in the presence of Majoi Blocksom that he did not take down ?-A.
Colonel Glenn. I almost remember everything I told Mr. Purdy,
but it was a confidential talk, and I refuse to repeat it.

Q. We would like very much to have it-A. No, sir; I refuse
to repeat my confidential talks with anybody.

Q. Well, will you tell us what the nature of it was --A. The
Brownsville riot, both sides of the question.

Q. Well, did he take down anything on the other side of the ques-
tion that you told him?-A. My evidence is published there, and if
you care for me to repeat it, I can almost repeat it, word for word,
although I have never looked at the book since.

Q. Well, are you sure you did not tell him anything that would
plicate some other people in that?-A. No, sir.
Q. You are not sure?-:A. I am positive I did not tell him.
Q. Well, did he take down anything except what was on the

soldiers' side-going to show that the soldiers did that-that you
told him?-A. What is that?

Q. Did he take down as your evidence anything except that part
that would go to show that the soldiers were guilty ?-A. Not to
my knowledge.

Q. Did he say anything to you about not wanting anything else but
that?-A. I point blank refuse to give you my conversation with Mr.
Purdy. You can ask him for it,-if you care to, and if he cares to
breach a promise and give it to you. you have my full permission to
ask him for it, or Major Blocksom, either. You have my full permis-
sion to do so.

Q. Let us ' ) that. You did tell Lieutenant Grier, did you not,
about having L ,e over to the Cowen house?-A. Yes, sir.

Q. Was the family of Mr. Cowen at home?-A. It was, sir.
Q. Wac Mr. Cowen there?-A. No, sir.
Q. You happened to know that he was absent, and how long

absent I-A. Yes, sir.
Q. How long was he absent, Mrs. Leahy?-A. Mr. Cowen must

have left his home-for he stopped at my house previous to going
uptown-about a quarter to 11 or 11 o'clock.

Q. He stopped at your house?-A. Yes, sir.
Q. Well, wvhat fixed that in your mind, Mrs. Leahy, that it was
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about a quarter of 11 when he stopped at your house?-A. Because
tiere was a little surprise party going on at the house, and a few mm-
tites after that the children came and got my permission to take my
little girl, and myself and my sister took the balance of the children
home.

Q. Did you have any further conversation with him at this time?-
A. He sat there and talked to my guests for about half an hour or
three-quarters of an hour.
& Q. Did you have any talk about guns and ammunition?-A. No,

sir.
Q. You are sure about that?-A. Positive.
Q. He didn't tell you where he was goingI-A. No, sir.
.Q. I)o you know where he went?-A. Yes, sir.
Q. Where did he go ?-A. He went down to Crixell's saloon.
Q. He didn't say anything about his having bought some ammuni-

tion that afternoon, did he?-A. No, sir; he told us that the next day.
Q. What did he tell you about having purchased some ammuni-

tion ?-A. He said he had gone downtown the evening previous and
bought a box of shells and cartridges, because they expected some
trouble, and he wanted to be prepared for it.

Q. He told you the next day ?-A. Not only me, but others.
Q. He told you that he had gone downtown the day before and had

purchased some cartridges for his gun ?-A. Yes, sir.
Q. Because he expected trouble that night?-A. Yes, sir. We all

expected trouble, but did not expect it that night.
Q.Do you know what kind of ammunition he bought?-A. No, sir.
Q. Did he tell you that?-A. I did not ask and I do not know, sir.
Q. Where were you sitting when he told you that-where were you

the next day when he told you that --A. That is more than I can
tell you; That is a little bit too much, to ask me a question like that,
sir.

Q. But you do remember distinctly that you had this conversa-
tion next day ?-A. He did not only tell me that day, but made the
remark there in front of guests in the house.

Q. It was in your house, then ?-A. Yes, sir.
Q. You do not remember who else was present l-A. No, sir.
Q. You knew that this ammunition was for a Winchester?-A. I

do not know, sir. The gun was in my house, but I never examined
it. It laid there the next day.

Q. How did the gun get in your house ?-A. Why, we went over
to his house to see the bullet holes, and he brought it back with him-
sat up part of the night, and laid down the rest, with the Winchester
in his hand-if it was a Winchester, I don't know. You said it was
a Winchester; I don't know what it was; I did not see the shells;
I don't know what it was.

Q. But. you said lie told you he expected trouble that night, and got
the ammunition with that in view.-A. No, sir; hie said he was
expecting trouble; he did not say that night, especially, but said
he was expecting trouble and got the ammunition with that in view.

Q. And he purchased it on the 13th, the day of the shooting?-
A. Yes, sir; the day of the shooting, in the afternoon.

Q. Did you tell Mr. Purdy about that I-A. I do not remember, sir.
Q. You won't tell us what you told Mr. Purdy on the other side,

then I-A. I will not. I have given you my full permission to ask
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Major Blocksom or Lieutenant Purdy, and they can give it to you if
they care to do so, but it will be a breach of promise, a breach of
confidence, and a breach of etiquette on their part if they do it.

Q. But did you understand, from your conversation with Mr.
Purdy, that he did not want anything unless It tended to fix the
blame on the soldiers ?-A. Repeat that, please.

Q, Did you understand, from your conversation with Mr. Purdy,
that he did not want anything unless it tended to fix the blame on
the soldiersl-A. No, sir; I had no conversation with him with that
view.

Q. Well, at that time?-A. He asked me the questions and I
simply answered the questions that he asked me-nothing more or
less than what he asked me.

The judge-advocate:"
Msy it please the court, unless counsel cares to announce his purpose. In this

examinntion, we believe it is improper. This witness was brought here as
a witness in rebuttal.

Counsel for the accused:
We will not press the point. We have no further questions

REDIRECT EXAMINATION.

QUESTIONS BY THE JUDGE-ADVOCATL

Q. I would like to ask you., Mrs. Leahy, did you know where Mr.
Cowen's gun was on the night of the 13th ?-A. I don't know.

Q. When was it brought over to your house?-A. After the shoot-
ing-after I had sent Judge Parks to go and hunt him and bring
him home.

Q. He brought it to your house, did he ?-A. Yes, sir.
Q. Do you know whether or not he first visited his house --A.

Yes, sir; he came to my house first, and we went over there.
Q. With or without the gun ?-A. Without the gun; and we went

over to his house and then we brought it over.
Q. He picked the gun up, then, in the housil-A. Yes, sir.
Q. Did you see him ?-A. He went into a bedroom and came out in

the hall whore I was with the gun in his hand.
Q. Did he bring any ammunition ?-A. I did not see the ammu-

nition.
BECROSS-EXAMINATIONe.

qUESTIONS BY COUNSEL FOR THE ACCUSED.

Q. Mrs. Leahy, how did you happen to come up here-tell the
court. won't you ?-A. Yes, sir; I came up here for Lieutenant Grier
to retract his remarks in his testimony.

Q. Mrs. Leahy, was this brought to your attention by various citi-
zens of Brownsville?-.A. My attention was attracted by his testi-
mony in the Express; I saw it at midnight, and I left on the morning
train, without the knowledge of anybody except two or three people
in my office.

Q. Were there not a good many people trying to get your affidavit
in regard to that ?-A. Don't ask me those questions, please.

Q. Well, isn't it a fact ?-A. It is a fact, sir.
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The judge-advocate:
May It please the court-

The witness:
Let him ask me anything be wants to for my benefit and for the benefit of

all concerned.

Q. Tell me who it was that came to you and made the request
about your making affidavit as to what Lieutenant Grier testified, and
so on.--A. No, sir. Lieutenant Grier's testimony came out in the
Express, and I left the next morning. Now, I will tell you, though,
as you asked me and want to know. It was a conversation Lieu-
tenant Grier had with me at home. I told him this, that he did
not repeat what I told him, and it was that conversation in which I
told him that the Brownsville people, different parties-not one,
but half a dozen men-Doctor Thorn, Mr. Kowalski, Mr. Creager,
and Mr. Wheeler-well, several others-came to me and wanted illy
affidavit, and I point blank refused to do it.

Q. They came to you and wanted you to make affidavit about this
did they (-A. Certainly; because Lieutenant Grier did not tell
what I told him.

Q. Let's see if I have got the names right: Mr. Creager, Mr.
Kowalski, and Mr. Wheeler-is he the editor of the paper down
there ?-A. Yes, sir.

Q. And Mr. Kleiber?-A. No, sir; I did not say Mr. Kleiber.
Q. Well, did he comet-A. No; I don't think he did.
Q. Anybody else?-A. Doctor Thorn.
Q. And Doctor Thorn came to you. Anybody else?-A. Well,

there may have been others, but I doubt it. I don't remember.
Q. Those people came to you to get an affidavit after you saw this

information bout Lieutenant Grier's testimony, did they ?-A. Not
the last testimony; the first testimony.

Q. When was that?-A. Well, now, I can't remember the date
they put me on the stand there. It came out in the Express the next
day they came to me.

Q. It was his first testimony ?-A. Yes, sir; it was his first testi-
mony.

REDIRECT EXAMINATION.

QUESTiONS BY ASSISTANT JUDGE-ADVOCATE.

Q. The Express in which you saw the account of Lieutenant
Grier's testimony the last time he was on the stand reached Browns-
ville about what time?-A. About 10 o'clock-10 or 11 o'clock. I
got it about 10.30.

Q. Ten or 11 o'clock at night or in the morning?-A. Yes, sir;
at night.

Q. And you left at what time the next morning?-A. Six forty-
five.

Q. And no one approached you during this time suggesting that
you do certain things-make out affidavits, and so on ?-A. They
came to me, please, about my making affidavits of the talk with
Lieutenant Grier, that Lieutenant Grier gave me, what Lieutenant
Grier told me at my house pertaining to these negroes shooting.
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Q. Between the time you received the Express, then, before you
started to San Antonio, and the time you left you had no conversa-
tion with anybody on this subject ?-A. No, sir.

Q. You came entirely of your own volition ?-A. Yes, sir; I came
voluntarily, because this paper has gone among my friends all over
the United States, and I thought it was an injustice to myself, be.
cause Lieutenant Grier never received anything but the utmost
courtesy while he boarded in my home.

QUESTIONS BY THE COURT.

Q. On what part of Elizabeth street were you when you saw the
men shoot from the post? Please show from the map on the wall.--
A. (Indicating on map.) This is my front gallery right out here.
I came right outside, right down this little alleyway between my
house and Mr. Kowalski's commission house, and I was stand-
ing right about there (indicating position almost in prolongation
of the northern face of the house and about the middle of the street).

Q. You say, "We all expected trouble." 11hom do you mean by
"we?" What trouble did you expect?-A. We-I should say I will
talk personally for myseltf-I expected there would be trouble be-
tween the soldiers and some of the town people, because they had had
trouble-some of the soldiers had had trouble with some private
parties in town a night previous to this shooting, there was that
Evans affair, and it caused a great deal of indignation among the
people of the city, because everybody naturally beieved that Mr. and
Mrs. Evans's tale was true, and the men of the town were very, very
indignant.

(The witness was excused, but was immediately recalled, and further
resumed her testimony, as follows:)

QUESTIONS BY THE JUDGE-ADVOCATE.

Q. Mrs. iahy, is there anything more that you want to say in con-
nection with this case as to what You told Lieutenant Grier at that
time?-A. Or what Lieutenant Grier told me?

Q. Or what Lieutenant Grier told you?-A. No, sir. I want it
distinctly understood that I am not up here to tell what Lieutenant
Grier told me; I am not up here to retaliate, because it would hurt
the honor of the officers, and that I do not care to do; not now. If
the prosecution had asked me for it previous to this, I would have
given it, but to-day I beg to be excused, sir.

Q. Is there anything further, Mrs. Leahy, you want to say?-A.
I told Lieutenant Grier this was the only blemish on our history, the
only black spot on the flag of the United States.

QUESTION BY THE COURT.

Q. Do you mean that there was danger of the soldiers attacking
the citizens, or danger of the citizens attacking the soldiers?-A. I
mean that there was danger that the citizens would attack the soldiers,
.and that the soldiers would attack the citizens.

(Excused.)
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WALKER MCCUIDY, a witness for the prosecution, was called in rm-
buttal, and, having been sworn, testified as follows:

EXAMINATZo IN REBtTrAL.

QUESTIONS BY THE JUDG,-D0vOCAT.

Q. Please give your name, residence, and present occupationt-A.
Walker McCurdy; residence, El Reno, Okla.

Q. Do you know the accused; if so, state who he is-that officer
sitting there?-A. Yes, sir Major Penrose.

Q. Were you a private oi the Twenty-fifth Infantry last August?-.
A. Yes, sir.

Q. In what company were you ?-A. B.
Q. On the 13th of August, 1906, what position did you occupy in

B Company f-A. I was quartermaster-sergeant of B Company.
Q. Did you receive any order at or about midnight of August 18

from Lieutenant Lawrason relative to getting out some ammuni-
tion ?-A. Yes, sir.

Q. What did he tell you ?-A. He told me to bring out a case of
ammunition.

Q. Where did you go for this box of ammunition f-A. To the
storeroom.

Q. To which you had the key f-A. Yes, sir.
Q. What kind of box was it you brought out, an original pack-

age or not f-A. An original package, sir. It had never been opened
before, because I broke the seal myself when I opened it.

Q. This package had how many rounds of ammunition in it, and
in what form were theyf-A. Twelve hundred, and they were in
bandoliers, 60 rounds to the bandolier.

Q. So there were 20 bandoliers in a box f--A. Yes, sir.
Q, Did you personally issue this ammunition to the men ?-A. No,

sir; I turned it over to the Lieutenant, because I was out in my sock
feet, and I had to ask permission to go up and get my shoes; the
dew was very heavy.

Q. So you yourself did not actually see this ammunition distrib.
uted ?-A. Yn, sir.

Q. Do yoi, know who did distribute itf-A. The first sergeant, by
the iame of Sanders.

Q. When he had finished distributing this ammunition did he give
you back the box or not f-A. Yes, sir; I received the empty case
when I went back after I got my shoes.

Q. Well, did he personally turn it over to you, or was he gone at
that time ?-A. .Oh, he was gone-I guess he was gone, because I
got it setting right there in front.

Q. Did it have any bandoliers then f-A. Yes, sir; all the bando-
liers were there.

Q. I say, did it have any ammunition in it theref-A. No, sir;
there was no ammunition in it.

Q. The box was entirely empty f-A. Yes, sir.
Q. By the way, with reference to the partition in the rooms up-

stairs in the barracks, that separated the small rooms in which some
of the noncommissioned officers slept from the main squad room, to
the best of your recollection and belief did those partitions run all
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the way to the ceiling or not?-A. I couldn't say, sir; I don't think
really they did, but I could not say positively.

Q. How many of those small rooms were there in B Company
barracks?-A. There were four, sir.

Q. Upstairs?-.A. Yes, sir.
Q. And two noncommissioned officers slept in each room, didn't

they ?-A. Yes, sir; there was room for two.
Q. You slept downstairs on the first floor?-A. Yes, sir; I slept

right next to the storeroom.
Q. And the first sergeant slept where?-A. In his quarters, on the

laundry side.
Q. MfcCurdy, did you prior to going down to Fort Brown from

Fort Niobrara ever get .ahead in ammunition by picking up any bah-
doliers or anything of the kind?-A. Only once; I get 20 rounds, or
at least one bandolier, one morning just as I came off the range from
a practice march; that was just about the time that we were having
target practice.

w . Was there an artiflcer in the company by the name of Jones,
who used'to go out and practice every day -A. Yes, sir.

Q. How would he get lIs ammunition-A. I issued it to him
every morning.

Q. How much would you give him I-A. I don't know now exactly,
but I always kept note of what I gave out; I gave him three or four
bandolie.

Q. Approximately, how many rounds would you give him ?-A. I
would give him 200 or 300 rounds each day.

Q. And he was supposed to turn back to you what lie didn't use-
A. Yes, sir. I suppose he did, because he never did fire all that I
gave him.

Q. He always returned some?-A. He always returned some.
Q. And you would give him 200 or 300 rounds of ammunition

when he went out?-A. Yes, sir.
Q. You don't know whether anybody went with him when he went

on the range or not ?-A. No, sir; I do not.
The judge-advocate:
You may take tht, witness.
Counsel for the accused:
We have no questions.

(Excused.)
Counsel for the accused:

Are you through with the rebuttal?

The judge-advocate:
No. sir. To the best of my knowledge and belief the prosecution has two wit-

nesses In rebuttal. One of them, I will be frank to say, Is Amado Martinez, a
servant In the house of Louis Cowen. I had previously stated to the court that
I had no intention of recalling this witness. Since then testimony has been
brought out by the defense which, it appears to me, allows us to present this
evidence before the court ond makes It important and, I may say, almost Im-
perative. I telegraphed day before yesterday to Louis Cowen, for whom this
servant had been working, and I received a telegram last night that she was
no longer in his employ, but that he would do his best to locate her and would
tell her to come at once. This afternoon I received a telegram saying that Atuado
Martinez would come, but was so inexperienced that she could not come alone.
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I immediately wired back, and I think have made satisfactory arrangements
so that she can appear, but she will be unable to leave on account of Ihe train
service at Brownsville before to-morrow morning, and that will bring her here
to-morrow night and enable her to appear before the court Saturday morning,
Our other witness will appear before the court to-morrow morning.

Counsel for the accused:
It is possible we can stipulate what her evidence Is, and, If possible, we shll -

be glad to do It. But we are going to ask the court to limit her evidence to
absolutely rebuttal testimony, because if It relates to shot holes in the Cowen
house I can state frankly and positively that there is not anything in that that
has not been covered by the direct examination of Major Blocksom, and we
shall object to going outside of that in rebuttal. But we are willing to admit
her testimony If she will testify to any point that has not been already covered.

The judge-advocate:
To be perfectly frank with both the court and the defense, my purpose In

recalling this witness is that I want her to tell the court what she saw when
she went to the alley window when the firing was at its height in the Cowen
alley. It has been testified to by experts on the part of the defense that It is
Impossible to recognize on a certain kind of night certain kind of people at a
greater distance than a certain number of feet specified, and I want this tesil-
mony In rebuttal of that, and I consider it properly rebuttal testimony.

Counsel for the accused:
We shall object to that as not being properly rebuttal testimony. He has

known all along what she would testify to, all the time, It Is presumed, and If
they are going to open up the case again we shall strenuously object. It Is
not proper rebuttal evidence. Her evidence was available, and we were entitled
to know about It long before this case was finished, and we shall object to new
matter being Injected Into the case at this etage of the triel.

The judge-advocate:
The first call on this witness was postponed on account of the defense Itself,

by reason of the difficulty In securing an interpreter. She was the first witness
1 intended to call, to put upon the stand, but owing to the inability of having
an Interpreter I had to proceed and attack the case from another point. Then
disease broke out in the family, and I allowed her to go home. Then I said,
If the court will remember, that I would not call her. Now, the defense has
taken such a turn that her evidence Is necessary, and I still maintain that It Is
properly rebuttal evidence, and I would like to have the court direct me In the
premises-whether to allow matters to continue as they are, or whether I
shall at once send a telegram telling her not to come.

A member:
I would like to know whether this illness In the family was In Immediate kin

or somewhere else.

The judge-advocate:
It was In the family where she was employed. We must again be frank with

the court, and state that the lady of the house had just given birth to a little
baby, her daughter was up here, her servant was up here, and she was prac-
tically alone In the house, and her husband also was subpoenaed as a witness.
There was the woman practically alone with strangers In the house, with a
young baby, and as a matter of humanity I allowed the servant to return to
her home.

Counsel for the accused:
Now, may It please the court, that does not change the fact that this trial

went on weeks and weeks after this event and be allowed us to go on and
Introduce our defense, and now comes In at this late stage and desires to open
up the case again. That is entirely contrary to the practice, and unless she is
called in on some rebuttal testimony we shall object to the introduction of this
evidence. It is clejmly and manifestly improper to open up that whole thing.
This testimony at this time Is immaterial, It is not In rebuttal, and It Is simply
cumulative of what somebody else has said. He alleges that she saw these
people,
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The president:
I would like to ask, after the stat('11ent Juqt inille. If it will iee cumulative

evidence on the point lie just spolke (f-tholt Is, If the cert-iu tarty will testify
that she bad seen these men at a certain liolut?

The judge-advocate:
More or less, sir, It will be cumulative evidence. The residents and occupants

of the Lealhy Hotel have testified that they saw these men. Then the defense
comes In with evidence In regard to certalit experiment .conflicted In t arroya
to simulate the eoliditions ns- existing sit the Leaby Hotel. This woman was
on the first floor of the Cowen house, I urn told, went to a whldov, looked out,
and saw men tli'g on the house. And I consider It as in rebuttal of the evi-
dence introduced by the defense In regard to their experiments at Fort Meln-
toslh.

Counsel for the accused:
Our position Is this: If this is material, then the witness should have been

Introduced. so we could ineet the case at that time. To v.111e in here at the
very last day (if the trial and Inject tlat In the case, utter tlw trial has been
going on for weeks and weeks, Is Improper, and we shall object to it most
strenuously.

The judge-advocate:
I wish to say that If this so-called expert testimony had nzot been Introduced

by the defense her testimony would not have been neces-.iiry.

The president:
For the Information of the court, I would like to nk hw l(ng It was that

the case of humanity ran before this woman could have been spared and
brought back again as a witness?

The judge-advocate:
As to that, I nia not aware, sir. When I sent her back. us I sald to the court,

It was with the determiinatiun not to rei:ll her again; so It has passed beyond
my ken.

A member:
I would like to ask whether an attempt was nvide to get this witness shortly

after the experinents had been submitted to the court?

The judge-advocate:
The attempt was made. I think I have already stated, day before yesterday

noon. I may be wrong on that assuniption.

A member:
I would like to know when this experimental evidence went In.

The president:
In the meantime, perhaps th, assistant counsel could refresh the memory of

counsel in regard to the date that Le attenilited to get the witness.

Counsel for the accused:
I think this expert testimony was finished Monday last. To-day is Thursday,

and this is lelarly opening up the case and gettIng In cumulative evidence, and
Is entirly unfair; It Is not In rebuttal at all.

The president:
Can nit answer lie made with regard to the time when an attempt was made

to get the witness?

The judge-advocate:
Yes. sir; I can state by minsultlng the records. T nm not certain In my mind

whether It was day before yesterday or yesterday no1.

S. Doe. 402, 00-1, 1it 2-77
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The president:
Did you do It actually yourself or did the assistant attend to It?

The judge-advocate:
I wrote It myself.
The president:
Was It by letter?
The judge-advocate:
By telegram. I am convinced that it was yesterday, sir. I it I do not want to

be misstating It-I think It was yesterday, and not the day .. :e yesterday.
The president:
I would like to ask another question: It this action taker yesterday was

new matter, or was It Intended to be taken Immediately after the admission of
the expert teqtlmony last Monday?

Tho judge-advocafe:
I do not fully gather the question of the court.

The president:
Had the prosecution the Intent, when that expert testimony was Introduced, to

rebut It, or was the decision taken yesterday?

The judge-advocate:
The decision, I think, was taken yesterday after a consultation between the

judge-advocate and the assistant Judge-advocate.

The president:
After the statement of counsel for the defense that he Intended to proceed

with the examination of this last witness, provided the witnesses he expected
did not arrive this morning.

The judge-advocate:
It was after adjournment yesterday morning.

A member:
I would like to have the Judge-advocate before court closes to state as con.

cisely as possible what he expects to prove by this witness.

The judge-advocate:
Not having conversed wltb her, I can only tell In a general way what I expect

to prove. I atm convinced tOuat she would testify that when the firing party crane
down the alley she rushed to the window hI order to close the shutters, and just
as she got there the firhug began In the alley, not wore than, I should Imagine,
10 or 15 feet away-! don't know the distance; but she will testify that she saw
vegro soldiers flrlig In the house, saw their uniforms, saw their guns, saw their
leggings, and there wMts a lamp on the dining-room table which threw light on
those men during the firing.

The president:
Through the shutters'

The judge-advocate:
The shutters were open.

Counsel for the accused:
Now, we would like to ask If it Is not a fact that the Judge-advocate Is making

this statement from Iformation lie p osessed before the trial commenced; if it
is not a' fact that he possessed then all the Information that he desires to Intro-
duce now?
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The judge-advocate:
It Is not a fact. It Is true that I had the information In my possession

through the Purdy report, but I did not read it over until yesterday, carefully-
all the testimony.

Counsel for the accused:
But it Is a fact that this witness was here before the court, and you had her

Introduced, and you were going to introduce her-

The judge-advocate:
I never introduced her before the court.

Counsel for the accused:
But you had her here and were about to Introduce her until the question of

the Interpreter came up. We want to go on record as stating distinctly and
positively that the announcement there shows conclusiely and clearly that the
judge-advocate had the information at the beginning of the trial.

The judge-advocate:
I had the witness, sir.

Counsel for the accused:
Had the witness, and of his own motion dismissed that witness; he had

practically allowed this case to come to a determination, and there Is nothing
in the testimony mentioned to show that he has not reopened the case. We
want an end to this case, and we are decidedly objecting to the opening up of
the case again. It Is not In rebuttal of our testimony.

The president:
I would like, for my Information, to know when and how It happened that

this matter was taken up yesterday.

The judge-advocate:
I do not know as I can give the court an analysis of my mental processes, sir;

but Mr. Fitch and myself were discussing the case-

The president:
That is what I wanted to know.

Assistant judge-advocate:
May it please the court, I would like to state, Inasmuch as my name has been

mentioned here, that in this connection when the judge-advocate and I were
talking over the advisability or necessity of examining this witness my belief
was that inasmuch an the Judge-advocate had Introduced plenty of witnesses
to show that there was some shooting down there, and that It was done by
negro soldiers, nevertheless expert testimony was introduced on the other side
to show that people could not see anything at night, at all, and it seemed to
me that inasmuch as this woman was standing at an open window, Just a
few feet away from a Rochester lamp on a table in the rear of her, with this
light streaming out through the open window, and she leaning out on the
window sill to close these shutters, and the window not more than 3 or
4 feet from the alley, at the time the soldiers first started to shooting there,
and the light shining on them, my contention was that we ought to have her,
because sie is one of the few people who did see these men In a bright light; lots
of people had seen thew by the aid of lamps, with greater or less distinctness,
but this was one of the few cases where the people saw them squarely.

Counsel for the accused:
There could not be a clearer case that it Is absolutely evidence that was

known long, long before the closing of the case.
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The accused, his counsel, the reporter, the witness, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce the decision that the objections of
counsel for the defense to the Introduction of the evidence In question as
testiony In rebuttal will be sustained.

Tile court lhen, at 5.15 o'clock p. in., adjourned to meet at 10
o'clock a. ni., March 22, 1900.

CHASE. E. HAY, Jr.,
Captain, Acting Jugge-Adoocate, Judye-Adocate.

H-E,%DQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., March 2, 1907.

The court met, pursuant to adjourninent, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of March 21 was dispensed with.

Capt. H. E. ELY, Twenty-sixth U. S. Infantry, a witness intro-
ducedby the prosecution in rebuttul, was duly sworn, and testified
as follows:

DIRECT EXAMINATION.

QUESTIONS BY ASSISTANT JUDGE-ADVOCATE.

Q. Please state your name, rank, and present station, Captain
Ely.-A. Hanson E. Ely, captain, Twenty-sixth Infantry; station,
Fort Sam Houston, Tex.

Q. How long have you been in the service, Captain Ely ?-A.
Nineteen years and six months.

Q. Are you familiar with the rifle at present in use by the United
States Army, iianely, the Springfield rifle, model 1003?-A. I am.

Q. And with the ammunition used in that rifle?-A. Yes.
Q. Will you please describe in a general way the ammunition

used with that riflef-A. The ammunition is what is called 'I bottle-
neck shell," made of brass, canellured at the base for the purpose of
ejection; has about 42 grains of powder and 220 of lead. The pro-
jectile is'about 2J inches Iong-not the projectile either; the projectile
ih about 1. inches long, steel jacketed throughout except at the base,
smooth on the outside, and rather 'sharp pointed. This jacket is
filled with a lead and tin composition, the jacket itself being cupro
nickel.

Q. Have you personally used the Springfieid rifle to any consider-
able extent, Captain Ely f-A. I have.

Q. At target practice, or where?-A. On the target range and ex-
perimenting with it when it first ca ie out.

Q. You arl- an expert rifleman, are you not?-A. I am.
Q. Can a person who is familiar with the Springfield ammunition

readily determine whether a bullet that is .30 caliber and steel jack-
eted has been fired from an army rifle, either a Krag-Jrgensen or
a Springfield, in distinction from having been fired through a Win-chester or other sporting rifle? Is there any marks on the bullet by
which you can determine?-A. There is.
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Q. Please describe what these are.-A. In the Krag rifle and new
Springfield, model 1V03, there are four h'nds, which leave correspond-
inggrooves on the jacket of the projectile.

n . If the bullet after having been fired, is picked up and is found
not to be mutilated to any great extent, the marks of these four lands,
if fired from an ordinary Springfield rifle, are always apparent, are
they not?-A. They are very distinct.

Q. And it does not need a microscopic examination to toll whether
these other marks on there might be the marks of the lands or not?-
A. It does not. Sometimes there are little marks-come in contact
with stones; the bullets having the same rotary motion the lands
give it, these marks are parallel, but it is not difficult to distinguish.Q. And unless the bullet is smashed up pretty badly these marks
are always apparent, aie they not?-A. I would'say they are always
apparent.. They stay with the jacket if the bullet is smashed up. Idid not quite finish. And the only Winchester I know of that can

shoot such a projectile has six lanas instead of four-that would be
the way of distinguishing-and the lands are not so high or promi-
nent as those of the Government rifle.

Q. Were you called before the Purdy investigating committee, or.before Mr. Purdy, rather, when he was down here investigating the
Brownsville affair?

By counsel:
What's the purpose of this? We don't understand that the Purdy investiga-

tion Is allowable evidence, and unless you can show It we are going to object
to your going Into It, may It please the court.

By assistant judge.advocate:
May It please the court, the purpose of this is to endeavor to ascertain from

Captain Ely whether or not before Mr. Purdy he was shown certain shells,
clips, and bullets that were picked up In Brownsville. Said shells, clips, and bul-
lets are now In the hands of the Senate committee and we have been unable
to get them. We have wired twice, I believe, for them, and have been unable
to get them, and Major Blocksom has already testified with reference to these
bullets, but the defense upon its cross-examination apparently tried to shake
the value of his testimony as an expert by giving him a couple of shells made
by the Union Metallic Cnrtridge Company, which Major Blocksom said looked
different from the ordinary Springfield shell, and he didn't remember having
seen any of those before, but he thought they could be fired In a Springfield,
and thought maybe it was just a new kind of ammunition to him; but Inasmuch
as the defense has attempted to shake his testimony in tat way we thought it
necessary or advisable, Inasmuch as we can't get the bullets and shells here
themselves in order to exhibit them to the court, to have Captain Ely here, who
did see those shells at the time Mr. 'urdy was making the Investigation and
who Is an expert on the subject-

By counsel:
May it please the court, we enter now the same objection and protest to the

Introduction of thlis evidence as we did to the Introduction of the evidence last
evening. It is perfectly patent that this evidence has been within reach of the
prosecution; it has been within their power to get it for.the past seven weeks.
They con.sumed about five weeks In tie presentation of the prosecution, and. as
I say, this evidence was in their hands all the time. They knew till about the
testimony of Major Iliockhsom. and if that needed bOlstering up the time to
bolster It up was while presenting the prosecution. Furthermore, this witness
can not testify to anything In regard to those shells except hearsay; the shells
are not before uq. we have no meawln. to cross-examine on it, to test the accuracy
of his statements. and we object to any examination ou that at all; it is
Improper on rebuttal.

1201
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By the judge-advocate:
We agree In the main with remarks of counsel that the testimony of Captain

Ely will be to a certain extent In the nature of hearsay testimony, but we main-
tain this evidence Is the next best evidence. It Is Impossible for us, as the court
has been told on several occasions, to get these original bullets and Introduce
them, properly Identified, before this court; and so much for that point. We
further maintain that this Is proper rebuttal evidence to rebut what was said
by the experts of the defense. They have brought in a great mass of lead and
so on and testified as to the difficulty er nondifficulty of detecting the land
marks on various bullets, and we think that whatever Captain Ely can say
about these bullets themselves will be much more pertinent than the experl-
mental bullets that were brought before this court, and we would like to still
affirm this Is proper rebuttal evidence.

By counsel:
We meet that, may It please the court, by this statement: If Captain Ely

Is Introduced as an expert in rebuttal, we submit that there Is In evidence before
this court every single one kf the bullets that we saw fit to Introduce, without
objection, and they are In the hands of the prosecution, and If the prosecution
wants to show by these bullets something in rebuttal he has a perfect right to
do It, but he has no right to Introduce accuinuldive e,-dence In rebuttal; that
was decided yesterday, and we object to that being gone into. If he wants to
Introduce hih as an expert and cross-examine hin on the evidence given as to
these appendices before the court, well and good; we have no objection to that.

By assistant judge-advocate:
May it please the court, I myself, before the prosecution finished-Captain

Hay spokd to me and asked me whether I thought it necessary to put Clptain
Ely on the stand, inasmuch as he saw these bullets In the hands of Mr. Purdy
and Identified them and can give the next best evidence in the case, inasmuch
as we can't get the ammunition Itself, and I told himin that Captain Ely was a
member of my court, and I hoped it would not be necessary to call him as a
witness In this court, or anybody that was on my court. We concluded to go
ahead and let things rest with Major Blocksom's testimony, hophig in the mean-
time we might be able to get some of these shells. Major Blocksom Identified
and told tPe court here of his Identification of certain bullets picked up by him
in the various houses in Brownsville--one dug out of a door-and he Identified
those absolutely as Springfield cartridges, and said they must have been fired
from a Springfield rifle, molel 100%3, such as used by the Army, and later on,
after the prosecution rested, the fact turned up that the defense had tried,
whether successfully or not, to Impeach In a certain method the value of Major
Blocksom's testimony as an expert, and It is therefore plainly rebuttal evidence
that we are bringing In now, amd I think that ilnasmiuch as we can't get the shells
we are entitled to the next best evldeuce, and that Is before the courtt now.

By president of the court:
I would be glad to hear the testimony of Captain Ely with reference to

what rIfle will prodtle-I think he testified what rifles would produce four
lands on bulletN tired from theni.

(Captain Ely's testimony referred to, page 1201, was read over to
the court.)

By president:
The court wodld like to know from the Judge-advocate a little more clearly,

I think, how he Intends to connect wittiess with original bullets now before the
Senate.

By judge-advocate:
It has been brought out that certain bullets were fired upon the night of the

13th ; that they were later extracted from the vmnteral in which they had lodged
and turned over to Mr. Purdy. Captain Ely can testify that he met Mr. Purdy
with these saine bilets in his possession in San Antonio and exmilned thorn,
and we want the court to get tle benefit of the result of his exaination. Major
Blocksom was also there and has so testified, it I am ntot Inistake.
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By counsel:
May It please the court, just one word more. I don't believe I ever heard

a plainer case of hearsay evidence, plainer than this Is. Major Blocksom's
testimony on that point was absolutely Immaterial, Incompetent, and Inadmis-
sible, and was put In over our objection, If I remember correctly, and I pre-
sume, on the theory that Major Blocksom was an inspector sent down there.
There isn't a civil court in this country that would have listened two minutes
to Major Blocksoni's testimony without the presence of nil the evidence he
collected at that timc, and would have required him to trace that bullet so
accurately as to show beyond the slightest possibility of a doubt that he knew
all about It, had traced it, and had kept It in his possession. Here is a man
sent down there six months after the event occurred, n man certainly who
Is tainted by the evidence produced here by the prosecution Itself, who say
distinctly that Mr. Purdy rejected everything that didn't go to show the
guilt of these negro soldiers, as expressed. The two star witnesses for the
prosecution testified positively that this man went down there purposely, his
main object six months after or five months after was to convict the negro
soldiers, nnd he comes up here-300 or 400 miles from that place--and he tells
this witness, forsooth, that certain bullets and cartridges were picked up down
there. Can It be argued for a minute that that sort of evidence Is going to be
admitted before this court on rebuttal? The assistant judge-advocate said
distinctly before this court that they discussed the very question of whether
this evidence should be introduced before the prosecution closed, In order to
bolster up Major BIlocksom's evidence, and they decided that they would not.
We weren't taken Into their confidence; we don't know and we don't care
what reasons actuated them in that regard, but we do care when they have
closed the ca.e. and when we have rested our case, to their putting In accumu-
lative evidence, and it Is purely hearsay evidence and clearly Inadmissible-
must be.

By assistant judge-advocate:
May it please the court, Major Blocksoin, who has already testified before

this court as to the finding of these bullets and as to the receipt by Mr. Purdy
of certain shells, clips, and so on, turned over to hi by the mayor of Browns.
ville was, according to this pamphlet entitled "Additional Testimony in the
Brownsville Affair," or otherwise known as the Purdy report, was present at
the time the witness who Is now on the stand made his statements before
Mr. Purdy relative to these shells, clips, balls, and so on, and Major Blocksom,
In fact, swore this witness In, and the testimony given by the witness now on
the stand was given In the presence of Major Blocksom, who has already
testified as to the fact of the disposition of those shells and as to the fact that
he has not seen them since they were turned over to Mr. Purdy, or since Mr.
Purdy left for Washington with these exhibits, and we have been unable to get
them; and this is the very best evidence we can produce, aud, if necessary, we
can recall Major Blocksom on the stand and 1c. him state that the shells and
bullets that were exhibited to Captain Ely, when he was called before Mr.
Purdy, were Identically the shells, bullets, and so on that he himself saw In
B3rownsville, and that the bullets that were dug out of the Yturria house and
picked up in the Garza house and in the Cowen house by him, or seen by him.
were shown to Captain Ely and that Captain Ely Identified them absolutely.
If It is necessary to call Major Blocksom in order to connect Captain Ely's
evidence with the shells themselves, the prosecution Is perfectly willing to do
that, and that would complete the link In the chain that seems to be resting
heavily on the shoulders of the defense.

By president of court:
Is Captain Ely introduced as nn expert?

By assistant judge-advocate:
lie is Introduced as an 'xpert. I was going to ask him a few other questions

!n regard to experience in target practice and familiarity with rifles in general-
sporting rifles and regular army rifles. Ile has been a sportsman all his life,
as well as a soldier.
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By counsel:
May it please tile court, the defense Is perfectly willing to bear any burdenq

Imposed o it except how to Instruct the prosecution how to present this Case.
Our purpose is to object to imytling Improper. and we want to say-and he .lis-
tinctly understood-that Mnjor Blocksoni's evidence, according to his own state-
nient before this court, is, from the standpoint of the defense, certainly not the
best evidence that could be produced, because he distinctly stated le thought the
defense had hin on trial and seemed to have that, may It please the court. all
through lis evidence, although we disavowed any such Intent. The main point
Is lost sight of In this thing. Here is a man. Introduced as an expert to testify
to certain things 3.000 miles away from here, which we bare had no chance to
examine, the court has had no chance to examine, and I notice the prosecution
adheres to his discussion about secondary evidence; hearsay evidence Is ever
admitted as secondary evidence; the rule In that regard Is this: If It has been
shown that the orlglnal of a writingu hag been destroyed or placed beyond the
rech of the party wanting to Introduce It and he has shown due diligence In
trying to discover that and can't, then lie can Introduce a carbon copy or the
liest evidence obtainable. But to try to Introduce evidence about something
that Is way off In the air and we have no chance to cross-exiimIne ol, certainly
is not the proper thing-the most Injurious thing that can be done to the defense,
and we object to It.

By judge-advocate:
We have nothing further to say. I think we stated our position before the

court with sufficient clearness for the court to understand it.

The accused, his counsels, the witness, the reporter, and the judge.
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in-their presence, as follows:

I am Instructed by the court to announce the decision that the objection Is
sustained.

Q. Captain Ely, have you hunted a good deal during your life, or
are you Familiar with sporting rifle s in general ?.--A. I am.

Q. How long have you lived in this section of the country-that is,
in Texas? ien did you first come here?-A. I first came here
about three years and three months ago.

Q. Are you familiar with conditions here in the rural districts or
in the country along the Rio Grande?-A. I am-the country around
about here.

Q. What kind of rifles do the people living in the country here use
mostly ?-A. The Remington, 1Inchester, Marlin; principally Win-
chester and Remington-few Marlin. &

Q. Wbat kind of ammunition do they use?-A. Generally what is
called soft-nose btllet; some the straight lead bullet.

Q. Did you ever try to purchase any full metal-jacketed .30 caliber
bullets in San Antonio or elsewhere?-A. Yes.

Q. With what result?-A. I went to the principal hardware stoves
in San Antonio, gun dealers, etc., and endeavored to purchase steel-
jacketed bullets, projectiles, cartridges, and was unable to do so at
any of the store:.

Q. You went to all of the principal stores, (lid you?-A. I did.
Q. And in good faith tried to buy some of these?-A. I did.

They told me. however, that at some times they had small quantities
of these on hand. That it was only used by sheriffs or law officers,
who took four or five rounds with (hem to use in case a man got be-
hind a tree or something of that kind. They would shoot through
it, btt the sale was practically none at all in this cormtry.
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Q. To change the subject, Captain Ely. From your experience as
an arn y officer, is it a diflicult thing or not for individual men in
comppames to get ahead a dozen or two rotuds of amnmunition with-
out being detected?

By counsel:
We object to that question until it Is shown what hh service hais been and In

what organizations.

By assistant juldge-advocate:
May It please the court, It Is tilready In evidence that Captain Ely has had

nearly twenty years' service in the United States Army.

By counsel:
The only regiment under .discussion Is the Twenty-fifth Tnfnntry. unles lie

has had some experience In that It Is absolutely Immaterial, Incompetenit, and
we object.

By assistant judge-advocate:
May It please the court. so far as I know. Captain Ely has tiever had any

experience with the Twenty-fifth Infantry, but the custom In regQlzelits thro)ugh-
out the service in regard to keeping check on the animunitimo, I think, does
not vary grea," between the Twenty-fifth Infantry and other regiments. I
think it Is ndr ..sible on the ground of Captain Ely's service aq an army ofilcer,
and it Is of b t slight importance, or none at till, whether lie ever served In the
Twenty-fifth infamtry or whether lie ever served with Companls V, B, and D.

By counsel:
It is hardly worth while to say to the coxwt, who will probably take Judicial

notice of the fact. tlmt nil conditions vary iI all regiments, and naturally his
experience would be limited to his own practice, which we have no Interest in
whatever.

By president:
Is the question withdrawn? •

By assistant judge:advocate:
No, sir; we desire a ruling of the court. I think Captain Ely's expierlenco

Is-
(Reporter then read over the question objected to.)
The accused, his counsels, the witness, the reporter. and the judge-

advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their pre.sence, as follows:

I am instrueted by the court to announce that the objection Is not sustained.

uestion was repeated to witness.)
A From my experience I would say it is comparatively easy for

a man desiring to pose.ss a few extra rounds of ammunition to obtain
the same. I have been at several department, division, and army
competitions and at the ordinary target practice, winter practice,
subsequent season practice. post competitions, etc., and at almost all
these practices and competitions the ammunition, is left out where
men can get it, soiuetiies checked and sometimes unchecked. It
would )e very easy' for them to toke more than they were to actually
use and carry the same away with them. With the interchange of
empty shells for loaded ammunition it is very easy for this unununi-
(icon to be unaccounted for, as only that wlich is actually received
from arsenals is generally accounted for.
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By counsel:
We object to this rambling speech about what Is done In the company; It does

not relate to the question. We would like to have the question read so the
court may see.

By'judge-advocate:
We object to counsel Interfering with answers of our witness.

By counsel:
We object to any answer of witness that Is not responsivee. and this Is not

responsive, nid we ask to Ihve the question read to show that It Is not.
(Question was read as recorded.)
By coi.-el :

Now, moy it please the court, we s:ubllit that ills statement nlut the com-
pany getting 3ilh(,d on uin1iiunltlon iis nothing to do with tile Individual men,
and we object to iny furthr remiiarks on that line not in resnmlse to this
quest ion.

Q. Have you anything further to say, Captain Ely, in this con-
nection?

(At this point. court requested previous answer of witness read
over, which was done.)

By the judge-advocate:
Now, we afllir, ay It please the court, that tile answer is perfectly proper,

and we Insist that the witness be allowed to continue.

By counsel:
And we object and ask a ruling of the court, may It please the court.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was. closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed bky tile court to announce that the objection Is not sustained;
the witness can further explain his answer.

Answer was read to witness.)
. I think the answer is complete.

Q. Captain Ely, until the issue of a general order some months
ago on the sbjcct, it was customary in companies ismilly to have a
certain amount of ammunition, ahead that was not on paper at all,
was it not?-A. It was.

By couisel:
We objet to tills. may it please the court. Absolutely Ieomlpetent, IrIvie-

rant, nid nliinterhil. We are going to object right alomg riu i.k for a ruling
of the court, unless the court will make a general ruling covering that evidence.
We will ask for it ruling on that question.

By judge-advocate:
We have no reply to make.

By president:
Do you Insist on asking the question?

By judge-advocate:
Yes, sir.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence. as follows:

I sin Instructed by the court to announce that tliv objection is sustained.
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Q. Captain Ely, are the clips that are used with the ammunition
furnished by the Government for the Springfield rifle, model 1903,
distinguishable from the clips used with the ammunition used in a
Mauser rifle f-A. Yes.

Q. So that a person familiar with the Springfleld clip could readily
recognize it as such ?-A. Yes. I would state, however, that while
making this statement, I was familiar with the Mauser clip some time
ago but in examining the Springfield clip I recognize it as an en-
tirely new clip; but I could not state definitely wherein it differs
from the Mauser, except I knew it to be strange and different from
the Mauser.

CROSS-EXAMINATION.

QUESTIONS BY THE ACCUSED.

By counsel:
Before beginning I would 111e to have the que.tlon and answer read that we

objected to as to part of the anutwer.
(Reporter then read from record the question and answer referredto,,.pate [--) .)

aptai Ely, how many fired -rojectiles of the Sprrgfield rifle

have you examined-the Sprin field cartridge?-A. I could not tell
exactly; a large number of lunfreds.

Q. Yes. When and where?-A. On the target range at Fort Leav-
enworth and the target raiige at Fort Sam Houston and Leon Springs,
and those showed me by Mr. Purdy.

Q. Never mind those; you donk know whether those were or not,
except on his say. We don't want to go into that; it has been ob-
jected to and sustained. Aside from those-you have examined them
at that place-did you ever see any of them where the cartridge had
slipped and taken the grooves?-A. No.

Q. Did You ever see any where the grooves had been worn down
pretty smooth ?-A. Pretty smooth; yes.

Q. You never saw one that showed apparently more than four
lands fired from the Springfield or the Krag?-A. Yes; I have seen
them where the lands evidently had been so much worn-perhaps
that would change that last answer, if that is what you mean-that
forced it, that gave a greater groove than the actual width of the land.
If that is what you mean by slipping, that last answer should beslightly changed.

&. You have seen some that had apparently more than four land
marks fired from these rifles?-A. No; not more than four lands. be-
cause this slipping was such it didn't give the regular interval
between lands. It was apparent it was a slip.

Q. You have never seen any, in all those you have examined, where
there was a parently, to the naked eye, more titan four lands?--A. No;
every one that I have seen that slipped it was apparent it was a slip,
and not more than four lands; otherwise it would be eight lands-

Q. You have never seen one where there was clear to the naked eye
the marks of more than four?-A. No.

Q. How many times did you ever fire Springfield cartridges
through the Winchester -ou spoke of?-A. I never fired one.

Q. You ever see one that had been fired ?-A. No.
Q. Then you don't know anything about it-A. Oh, yes

1207MAR. 22,1007.]



AFFRAY AT BROWNSVIJLEp TEXAS.

Q. What do you know ?-A. I know I took a lead bullet and drove
into the muzzle of the Winchester rifle-

Q. I am talking about the bullet you testified to, the new army
Springfield riflbullet, that was fired through the Winchester rifle;
you said something about the lands on it.

By assistant judge-advocate:
We object to that; be didn't testify he had shot It through a Wiwhester rifle.
By counsel:
May It please the court, we would like to have that part read; our purpose

In asking the question Is that this witness kintw nothing about Winchester rifle
shooting Springfield ammunition; his evidence shows he spoke of It, and we
want to clear It up and show how little he does know.

By assistant judge-advocate:
May it please the court, we submit that Captain Ely never stated that he had

fired or seen this fired through a Winchester rifle.
(Answer referred to read over, page 1201).
By counsel:
May It please the court, Captain Ely did Interject in his answer there the

fact that this has 11 lands and that the marks are more prominent: we have a
right, as long as lie interjecte4l that, to show he knows nothing about it. We
don't believe he does know anything about It from personal knowledge, and we
have a right to show it.

The judge-advocate:
By proper questioning. We object to having any words of that sort put Into

the mouth of the witness which he did not use.
(Counsel's last question read as recorded.)
By counsel:
We submit the question is perfectly proper.
The judge-advocate:
So far as I know the witne.sq did not fire off this rifle, nnd I don't know

whether It was fired in his pre nep or not, but he has inst nissrelly said
nothing about bullets fired through that rifle.

Q. Did you ever see a Winchester rifle that fired the new Spring-
field aminunition?-A. No; not to my knowledge.

Q. You don't know whether it has got six lands or twenty of your
own personal knowledge, doyou?-A. Oh, yes; has six.

Q. How do you know?-A. I have driven bullets into the Win-
chester rifle with the same number of lands and it was-

Q. Have you ever seen that rifle?-A. I have not.
Q. Then you don't know of your own knowledge whether it has

six or twenty lands?-A. I do. It has six, because the Winchester
people make their rifle with six lands and that's the Winchester
rifle.

Q. Then you know of your own knowledge it has that number of
lands, because it is their habit to put that number in ?-A. From my
own knowledge and from the catalogue, and I know it from making
the test.

Q. You didn't make the test?-A. I did make the test myself.
Q. One of th'e new W1inchesters that carries the. new Springfield

ammunition? You said you had never seen one.-A. Not one of

1 1208 [M R~s. 22, 107.
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those; it is the ordinary Winchester rifle having the ordinary number
of lands of the Winchester make, and their catalogue gives those
lands all the same.

Q. Then you are positive, from the catalogue and from other Win-
chesters you have seen ?-A. Yes.

Q. But you never personally fired a bullet from it, and you don't
know whether it will make six impressions or not, from your own
personal knowledge, from having seen it?-A. As there are six lands,
I suppose it would make-

Q. Do you know of your own knowledge?-A. I know of my own
knowledge if there are six lands in a gun it would make six impres-
sions.

Q. But you never saw itt-A. Don't have to see that.
Q. Did you ever serve 6n the Rio Grande borderI
(Question not answered.)
Q. Do you know if there is any other rifle that fires the new army

Springfield cartridge, except the Springfield ri d itself and this Win-
clester you testify you have never seen 1-A. As far as my knowledge
goes, there isn't.

Q. You know nothing about it--A. No; these are the only ones 1
know of.

Q. If one of the manufacturing people guaranteed it for the use of
the Marlin, would you testify it was used for the Marlin, on the same
principle you testified the other has six lands because those you have
seen hove six iandst-A. I didn't get the question.

Q. If either of the manufacturing companies who manufacture
ammunition guaranteed the ammunition that they make for the Gov-
ernment rifle can be used in the Marlin or the Savage, wouldn't you
say, on the same principle, that that could be fired from that rifle?
And by the same principle-I mean the principle you testified. to-
there being six lands in the new Winchester rifle?

By assistant judge-advocate:
I would like to have the question read over. I think counsei made an erro-

neous statement there at the start In stating that the catalogue said these car-
tridges could be fired front certain arms, and I think the catalogue merely states
that they guarantee these cartridges when used in certain rifles.

By judge-advocate:
I suppose you refer to the catalogue?

By counsel:
No; I refer to the exhibit of ammunition.

(Counsel hands witness box of ammunition, marked, for conven-
ience, "No. 17," already in evidence and hereto appended and
marked "- .")

Q Now I will change the question. Isn't it a fact that that is
guaranteed for others than the Winchester rifle--A. Yes.

Q. What other rifles is it guaranteed for-the ammunition you have
in your hand ?-A. Winchester, Marlin, Remington, Savage-maga-
zine and single-shot rifles.

Q. I will show you another exhibit which also has a guaranty on
it. (Hands witness Exhibit -, marked, for convenience, "18.")
Isn't that a similar guaranty ?-A. Yes.
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Q. Except it is guaranteed for what rifles-that particular ammu-nition you are examining now ?-A. Krag-J~rgensen.Q. Krag.rgensen and what ?-A. Krag-Jiorgensen and Winches.

ter repeating rifle, model 1895, soft-nose bullet.
Q. V will ask you if that isn't the Government ammunition that

you now have in your hand--the first exhibit I handed you I
(Witness extracted one bullet from box marked ' Exhibit ,"

hereto appended, and broke bullet from the shell.)
A. No; that is not Government ammunition.
Q. You are sure of that?-A. Yes, sir.
Q. You are sure that won't shoot in the Springfield rifle ?-A. It

might shoot in the Springfield rifle.
Q. Isn't it called contract ammunition for the Springfield ?-

A. It probably is; not Government contract, Government you can
tell; it has the date on the base.

Q. That's the only difference--A. Practically.
Q. You pretend to say there is no difference between that bullet

and the Government Springfield bullet?
By assistant judge-advocate:
I think witness should have an opportunity to examine that bullet.

By counsel:
He is an expert witness, but we have no objection to his arrlvlng at It that

way, may It please the court.

(Witn ess examines two bullets.)
A. It is a little rounder nose than the regular ammunition.
Q. Aside from that, you don't detect any difference?-A. I can't

tell; the shell is over part of the jacket, Except for the shell being
over part of the jacket, there may be canellures in there as in the
Krag. If there is, it is different-to keep the shell in-I can't tell.
The Springfield is without canellures, perfectly plain on the outside.
The Krag has one canellure around it, and that may have--I can't
tell because it is covered.

Q. I would like to ask you now to read the mark on the box and
see if that isn't for the United States Army Springfield rifle, model
19031-A. This is marked for the United States Army rifles, model
1903.

Q. Then have you any reason for assuming that it isn't adapted
to the United Staies Army rifle with those marks on it?-A. It might
be adapted for it, but not made for the Government under Govern-
ment contract. It might be fired in the Government rifle.

Q. And the only difference is it is a little broader noso?-A. Little
rounder nose, ana I can't see whether it has a cancllure or not on
account of that.

Q. I will ask you again if, with this information before you, you
are not just as much warranted in saying that ammunition call be
fired in the guns for which it is guaranteed on the box is you were in
saying the new Winchester rifle carrying that cartridge has sixlandsl-A. No; because the fact of six ands is a fact, but not a fact
that is patent by observation. They may guarantee that ammunition
and the primer may be too thick for the plunger. and maybe half a
dozen things that would render it entirely ineffective in the rifle
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they guarantee it, or some of them be fired and others not. It is
easier to determine the oite fact than it is the other.

Q. The same general class of information, though, upon which to
base a statement, isn't it-the catalogue and the pub shed infor-
mation on that ammunitionl--A. Published information? Yes; be-
cause they are more liable to err in one case than the other. If they
advertise six lands they nust have six lands.

Q. If they guarantee, they are-A. I think they are reliable.
Q. Pretty reliable people, and their guaranty is pretty good I-

A. Pretty good* yes.
Q. Where did you go to purchase this steel-jacketed ammunition

for the Krag?-A. Hummer Hardware Company.
Q. When did you go--A. This was at the time Mr. Purdy was

here; about two months ago, I guess.
Q. Have you been since-A. No.
Q. That's the only time you tried to get it-A. Yes.
Q. As I understand, you said they could send for it for you ?-A.

Yes; and they sometimes have it on hand in small quantities.
Q. Get any quantity you want on short notice ?-A. Oh, yes.
Q. And I understood you to say that you couldn't distinguish,

really, by any description you were able to give, between the clips
for the Mauser and the clips of the new Springfield, except, if I
recall you, the ones you examined appeared narrower?-A. No. It
seemed strange and.different to me. I used to know the Mauser
pretty well, but I don't remember it well enough to explain tech-
nically; it was narrower and didn't have this interlocking clip to
hold the spring in place.

Q. You have not seen a Mauser clip since when ?-A. Six years
ago.

Q. So you don't know anything, from personal knowledge, about
the cli they make now ?-A. No~ might have been changed.

Q. When you were testifying afout this ammunition were you giv.
ing your own practice or whose practice were you giving-about
men having extra ammunition in the company? I thought you said
from your own experience.-A. I have seen it in the Eighteenth In-
fantry, Twenty-second Infantry, Twenty-sixth Infantry-

Q. Was it your own experience?--A. Yes. I have been able to get
cartridges from them that were serviceable-Thirteenth Cavalry.

Q. You yourself, as an officer, were in the habit of getting them-
A. They offered them to me; they had extra ammunition. I wanted
extra ammunition, and they had it.

Q. Did you intend that to apply to enlisted men of your own com-
inand ?-A. No; this extra ammunition, excepting in the case of the
Thirteenth Cavalry, where it. was found by seareh-they had some-
thing over 13,000 rounds-is kept in storehouses uider lock and key;
none available for enlisted men.

Q. Your own practice is what-what you testified tot-A. There
is an order out now; every round is accounted for-

Q. I understand; I want your practice. You said, "From my
own experience, no trouble for men to get extra ammunition." Is
that your practice in your company.?-A. In my practice the iren
did; the men could get. extra ammunition.

Q. Do you know whether that is trite of other companies or not,
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of your own knowledge?-A. Yes; because they could do the same
way. in mine. The men could-the men could get it from other com-
panies.

Q. Do you ever inspect every man's box, etc., to see if they have
this sort of thing?-A. Yes; they have 10 rounds of ammunition.

Q. What do you do when you find they have extra ammunition,
permit them to keep it-A. No; they turn it in.

Q. How bften do you inspect, Captain, to see if men have extra
ammunition in theiircompnny-?-A. I don't go and search through
their lockers and barracks bags.

Q. Yoou never do that ?-A. Not unless some action makes me suis-
picious.

Q. Which has not been the case up to date?-A. I never have done
that, as I recall.

Q. So you have never taken trouble to find out in your practice
of some nineteen years, to find out if men of your company had extra
ammunition or not?-A. Up to six months or so ago they had am-
munition in their possession most of the time.

Q. That's in your own company?-A. Well, in all the companies I
knew anything ;bout.

Q. Do you know of your own knowledge that's true in all the
companie.s-A. I knew'it in the Twenty-second, Eighteenth Iafan-
try, Thirteenth Cavalry; that's about all, really.

Q. You never served with the Twenty-fifth Infantry --A.
Twenty-fifth; no. •

Q. You don't know what the practice in that regiment is; you
don't know whether they go around and inspect men's boxes, to -ee
if any extra ammunition is there?-A. No.

Q. You know you don't do it--A. Yes.
Q. You never have done it f-A. No.
Q. I think'you said a lot of ammunition ahead was not accounted

for by you.-A. Oh, no; you are mistaken.
(Laist part of witness's answer, page [ ], was read over.)
Q. Is that your practice in your company, not to account for am-

munition you had except what had been received from the arsenal ?-
A. Every time we make an ordnance return the ammunition is
checked up and taken up; then it is accounted for. That's the only
time officially required to account for it. In the meantime there may
be surplus-

Q. I want to know your practice. You said the practice was it
was not accounted for, only that part issued from the arsenal. Was
it your practice to account for it to the Goverunent or not? You
said not.-A. We account for it in making ordnance returns; in the
meantime it may accumulate and get a good surplus.

Q. When you made your return you made sure it was all taken
up f-A. Yes.

Q. You didn't mean to give the impression there, then, that amin-
nition was lying around loose in the company and not accounted for
onyour return I-A. Not on the return-that is, semiannual report-
and then it is all square until something comes up and gives a sur-
plus or shortage.

Q. But during that time you never make it a point to see if men
have accumulated surplus ammunition around your company -A.
If anything coies lip to make me suspicious they have) I would.
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Q. You never have had suspicion ?-A. No; never have.
Q. Your nineteen years' service included cadet service for four

years~-A. Yes.
Q. And when you certify at the end of the quarter or the end of

six months that your ammunition is there you do make suie that all
the ammunition in the hands of the company or in the hands of the
men is accounted for strictly v?-A. I don't go through their clothing,
mattress, bags, etc., where,bif they wanted to steal, they could hi de
it.. I go through the ordnaiice storeroom and examine what the men
have on hand.

Q. You don't examine their foot lockers to see if they have it
there?-A. I examine those every Saturday; they are open to view
then.

(Coiin-el here sent for a new Springfield rifle, model 1903.)
By counsel:
We would like to have this witness test these cartridges we have submitted

here; he has thrown some doubt as to whether they are for the army gun.

By judge-advocate:
We object at this time to this use of the witness In rebuttal; It Is attempting

to demonstrate something new to the court which wis not brought out on
direct examination in rebuttal, and we shall object and will object now to the
Introduction of any such demonstration to the court.

By counsel:
May It please the court. you will recall that this very ammunition was Iden-

tified, two of them by witnesses for the prosecution, and Introduced without ob-
jection. ili're comes another expert that he introduces, who attempts to cast
some doubt on It. and we wish to demontrate by him In cross-examination
that he is In error, and we have a right to do It. and there Is only one way,
and that is the practical way, and we maintain we have that right and will
ask for a ruling of the court.

By judge-advocate:
We still affirm this is using a witness in rebuttal for the witness In ear-

rebuttal, and we claim-

By counsel:
This is imply cross-examination on rebuttal.

By judge-advocate:
Is not proper cross-examination, and we will object when the rifle Is

brought Into court, and will make the objection now.

By counsel:
We are willing for the court to pass on it.

The accused, his counsels, the witness, the reporter, and the judge-
advocates then withdrew, and the court was closed, and, on being
opened, the president announced, in their presence, as follows:

I am Instructed by the court to announce that the objection Is not sustained.

The court then took a recess until 11.30 o'clock a. m., at which hour
the members of the court the accused, his counsels, the witness, the
reporter, and the judge-advocates restmted their seats.

By assistant judge-advocate:
blay it please the court, before proceeding with this experiment, the prose.

cutlon would be very much obliged to the defense If they would state what
they Intend to show by this experiment. The record shows, may It please the

S. Do'. 4U., U0-, lit 2 0S
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court, that the witness stated that he thought In all probability this ammuni-
tion could be used In this rifle, although it wau not Government-contract ammu-
nition, but he thought it might be so used, and I think the record so states.

By counsel:
We wish to have the witness show before this court that this ammunition

Is made, as labeled, for the United States army rifle by Inserting It in the clip
In the presence of the court and In Introducing It into the rifle, which we will
have him Identify as a Government rifle, and make a demonstration before
the court as to the fact that It Is beyond a doubt ammunition wade and manu-
factured for the Government rifle.

Q. The ammunition you have just taken is from the box 17, is it
not?-A. Yes; 17.

Q. And the clip you have used is a clip for the United States Army
Springfield ammunition, is it not?-A. Yes; it is.

Q. And you have inserted it into what you identify as a United
States Army Springfield rifle, is it not true?-A. Yes.

Q. Tell the court whether or not that ammunition is made and
adapted for that rifle.-A. It is.

Q, You have inserted it. Will you eject it-each cartridge? (Wit-
ness ejects coach cartridge front rifle.)

REDIRECT EXAMINATION.

QUESTIONS BY ASSISTANT JUDOGE-ADVOCATIL

Q. Captain Ely, the mere fact that a box of cartridges as turned
out by the U. M. C. Co. or the Winchester Company has a label on
the face of it which states that "We guarantee this cartridge, when
used in certain rifles "-naming rifles manufactured by certain well-
known firms, as the Winchester, Marlin, Remington firms, and other
companies of high reputation-does that mere fact make you feel
certain that those arms companies named in that label have actually
placed upon tho market guns that can use that cartridge?

By counsel:
We object to that. Similar question has been asked and answered; and It Is

a leading question, coming from the prosecution.

By assistant judge-advocate:
May It please the court, this matter was brought out as new matter by the

defense, and In so doing they made the witness their own, and this Is really
cross-examination on that point, and as such the prosecution is entitled to asL-
leading questions.

By counsel:
We disclaim any such Idea. It was cross-examination pure and simple, and

It Is a leading question pure and simple. Frame his questions properly and we
will have no objection.

Q. Captain Ely-I will see if I can frame this question so there
will be no objection-when you read the label on the box of cartridges
named-Exhibit 17-and read the company's guaranty that they
guaranteed those cartridges when used in certain rifles, are you pre-
pared to state, merely from reading that, that those companies have
actually put upon the market rifles that will fire that cartridge-
A. No.

Q. What is the custom with regard to the guaranties on cartridge
boxes? Do not the Winchester people-
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By counsel:
We object to that. It Isn't shown that he Is an expert on It. Lay the proper

foundation and we won't object.

Q. How long have you used the Winchester ammunition for sport.
ing purposes?-A. About twelve years.

Q. You are familiar with the different kind of cartridges they put
out and the ammunition they furnish for sporting rifles? You have
seen a good many boxes of that ?-A. I have .een a good many boxes.

Q. And in each case there is a guaranty on the face of the box,
guaranteeing that ammunition in certain makes of rifles, usually
the Winchester, Marlin, and Remington, is that not so?

By counsel:
We object to that as leading.

By assistant judge-advocate:
I will change It.

Q. What is it customary for this guaranty to set forth with refer.
ence to the guaranty made by the company for that ammunition
when used in certain rifles; what guns are usually put down, or
rifles of prominent manufacture of the United States; such as
what?-A. Winchester and Marlin or Remington.

Q. So that's merely the ordinary guaranty that's put on, is it
not.?-A. As far as I know, yes; but that's merely guesswork.

Q. Have you ever heard of or seen any rifle, aside from the United
States Army Springfield rifle, that will use that ammunition you have
spoken of?

By counsel:
We object to that. It has been covered. The witness has already testified on

direct examilnntlon what he knew about It.

By assistant judge-advo~ate:
May It please the court, this may be repetition, but I think not. I think the

witness stated he believed It could be fired In that, but I want to find out If he
knows of any other rifle, of his own knowledge, that it could be fired through.
Is the question still objected ta?

By counsel:
Still objected to. It Is negative evidence anyway, and It has been covered--

Is not to cover anything that has been brought out.

By associate judge-advocate:
We will withdraw the question. It Is Immaterial.

RECROSS-EXAMINATIONe

QUESTIONS DY TIE ACCUSED.

Q. As I understand you, you said you know nothing about the cus.
toms as to guarnnties, as you said it was more or less guesswork--A.
Yes; I am not really very familiar.

EXAMINATION BY THE COURT.

Q. What has been your actual service during the past three years
and where?-A. During the past three years I was in command of
the battalion of the Twenty-sixth for one month at target range, Leon
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Springs, took them through the season. After that, went to the divi-
sion competition at Fort Reno; froin there immediately to the army
competition at Chicago, Ill.; from there practically immediately to
the Infantry and Cavalry School and Staff College at, Fort Leaven-
worth, where I was for two years and where I engaged in a certain
amount of rifle firing; from there, about three months abroad, and on
the 11th of December, I think it was, joined this post, where I have
been serving since.

Q. Is it not customary for an expert in any line to have actual
personal knowledge from actual personal expe)rinment or actual per-
sonal experience ?-A. Yes.

Q. Can you tell by marks of lands on bullets whether or not said
bullets had been fired from the Krag or from the new Springfield
rifle.-A. 1roin the marks of lands and other indications, yes--that
is, the Springfield is more pointed than the Krag and the KIrag is
canellured and the Springfield not. That, taken in connection with
the lands, the lands being approximately the same.

Q. Then I understand you could not. accurately ascertain from the
lands alone?-A. Not front the lands alone.

Q. Is it or is it not customary for company commanders to check
up ammunition in the actual po,session of the mien under his com-
mand when his command is ordered to new station, and to carefully
pack up and seal u p ,1l ammunition not allowed by orders to be car-
ried by each man ofh's coniand ?-A. It is.

Q. As an expert on the mechanism and ballistics of small arms
and the marks on bults fired from them, can you mention the dif-
ferent rifles constructed with four lands?--.. TJhe Krag-Jiirgensen
rifle, the new Springfield rifle, and, I am very sure, the Mauser rifle.
Those are the only ones wthil my knowledge, though probably for-
eign rifles have many of them.

Q. The court would like to know if a service cartridge fired
through anuy one of tho.e rifles would have the four land marks on
it?-A. It would.

Q. Have you ever fired this ammunition from the service rifle-
A. I have.

Q. Do you know if the service rifle will eject the empty shell?
By assistant judge-advocate:
Is that the ammunition Just put In this guni It Is not stated what ammu-

nition Is meant, sir. 'The previous question was about forelgu rifles.

By president of court:
I suppose the ammunition In evidence.

Q. Ever fired this ammunition from a service rifle?-A. Not that
in Exhibit 17; no.

Q. Do you know if the service rifle will eject the empty shell?-
A. Do not know.

Q. Does it follow that this ammunition will not jam?-A. I put
a clip through the gun without jamming. I suppose it-

Q. Will it eject an empty shell after expansion due to explosion ?-
A. I have never tried it, but probably it will; there is no trouble
about ejecting the empty shell.

Q. W1,ll you please give the court a r~sumn6 of your experiments in
becoming an expert on small arms mechanism, ballistics, clips., ain-
munition, and the effect of firing on bullets from the different riale.;
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now in use?-A. I have given especial attention to the rifle firing
and the study of rifle fire, and the causes of motion of projectiles.
This during practically all my service; I have also hunted. Please
read the question again.

(Question repeated.)
A. I have used Winchester and Remington guns in hunting, and

from the theory of rifle making knew the number of lands to be
greater and shallower than the military rifle; the lands of the mili.
tary rifle being deeper, for Purpose of economy with loss of accuracy.
I have studied ballistics; done a great deal of firing at competitions
nnd with troops and in the field. The only knowledge of the pro-
jectiles and rifles, military rifles, is from the Government publica-
tions, which I am quite familiar with.

Q. Then you did not do this to prepare yourself specially as an
expert in cases like the one now before the court?-A. I did not.

By president of the court:
I would like to know If there are other witnesses In rebuttal?

By judge-advocate:
We have no further witnesses In rebuttal, but we have testimony--evidence-

which we would like to Introduce in rebuttal and we would like to ask the
pleasure of the court In this matter. To be frank, It is the report of the
ordnance experts who examined microscoplcally the shells and bullets picked
up In Brownsville. I have not seen this report; I don't know Its evidential
value am, ns the court remembers, a newspaper account of this report appeared
In the daily palkrs about six or seven days ago. At onve I telegraphed to
Washington for a copy of this report. It was four (lays before I received an
answer-day before yesterday I got a telegram from the authorities in Wash.
ington that this report would be mailed, with the Impress seal of the War
Department upon It, as soon as received from them by the Senate committee.
That, as I sa'y. was two days ago. A few moments ago a telegram was placed
I i my hands which reads as fellows: "Does placing of Major Penrose on stand
Indicate close of defense? OtherwIse, when may it he exie'ted? Do you
Introduce evidence in rebuttal?" (Then follows the Important part of the
telegram, to my mind.) "Advise office without delay; Important letter mailed
you to-day." Signed "Davis , Judge.Advocate-General." What is the Import of
that letter I can not say.

By president:
In due course of mail it will not reach here for three days; Is that correct?

By judge-advocate:
Yes, sir: at least three days I would say.

By counsel:
Now, may it please the court, we take the same stand In regard to that as

we have in regard to everything else, that unless he can produce the witnesses
here and subject them to cross-examination we shall object to the Introduction
of any new evidence, and this is certainly accumulative evidence and Is open
to the same objectlon as the other. We have been informed there was only
one more witness nnd the prosecution would rest Its rebuttal evldeuoe-amd
any evidence about that would not he rebuttal.

By judge-advocate:
We admit that; c(incede that much to counsel, that it Is not rebuttal evi.

dence-but we plead It Is proper. an Introduction of this kind, on account of
Its being newly discovered matter. Our not being able to get the shells,
as we have said, has put us In an embarrassing position, and this would
certainly be the next best evidence and very strong besides, and tomes In
under head of newly discovered matter.

p
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By counsel:
Unless the whole evidence, everything, appendices, and so forth, are presented,

we will certainly object. We have got to have It, have a chance to examine it,
and that will open up the question-we will have experts of our own examine
it, and there will be no end to this case.

By judge-advocate:
Before closing I would like to again call attention to the Important letter

which has been mailed me to-day. I don't know whether It refers to that
ordnance report or not.

By president:
Do I understand you make one request or two?

By judge-advocate:
Simply request for a continuance.

By president:
You request for court to adjourn to meet-

By judge-advocate:
At the call of the present, sir; upon receipt of whatever this Is In the

mail, which will probably be several days, as it was only mailed this morning.

By counsel:
We shall object to a continuance because It is too Indefinite and uncertain.

Nothing to show so far to warrant us in any such provilure, and the case of
the prosecutlhn Is closed, practically closed, they notified us to that effect
yesterday, and we have a right to assuiie there will be a termination to this
case some tilwh. That's too Indefinite; too uncertain, and as he says himself,
he don't know whether it relates to this case or schethlng else.

By president:
I don't understand. If Introduced, the counsel pleads he would have a right

to go into expert Investigation?

By counsel:
We shall cortahnly claii that right In rebuttal. And we claim It Is opening

up this case de novo, absolutely prejudicial to the rights of this accused. The
proseution has been working through the Judge-advocate-general for about
seven montlis now on the ease, and to camne in at this late minute, when the case
Is closed, van't be a greater injustice in our estimation.

By president:
Has the jud,,-advocate anything further in mind?

By judge-advocate:
No, sir; I think I have covered the case.

The accused, his counsels, the reporter, and the fudge-advocates
then withdrew, and the court was closed, and, on being opened, the
president announced, in their presence, as folows:

The eourt would Ilke to know at what hour the counsel would be ready to
commence the argument.

By counsel:
We will be ready to commence our argument to-morrow morning at 10 o'clock.

We simply wl3h to state to the court, in this connection, that we don't propose
to attempt to sum up 2,500 pages of record, but we will have ready what little
we havi to say at 10 o'clock to-morrow morning, and I think It fair to add
that we are going to reduce what we have to say to a minimum, and we very
much hope the session of the court need not last longer than 1 o'clock. I don't
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know how long we will take. probably not more than an hour, possibly an
hour and a half, as far as the defense is concerned; we both wish to have some-
thing to say to the court.

By president of court:
I am instructed by the court to announce in reply to the request of the

Judge-advocate that delay will be granted to await reply to the following tele-
grain. which he is directed to send Immediately, addressed to the Judge-Advo-
cate-General, etc.

"Your telegram notifying of important letter received. All witnesses In re-
buttal have been examined, and counsel are now ready to go to argument.
Court desires to be advised If Important letter relates to this case, and if it is
desired that prosecution shall present It. If not, argument will commence to-
morrow, Saturday. Please wire answer immediately."

The adjournment will be.until call of the president.

By a member:
As I understand it, the judge-advocsite opens up the argument; I would like

to know when he will be ready to begin.

By judge-advocate:
The assistant and the judge-advocate will be ready to take up the argument

as soon as laid down by the counsel. We are ready to begin, In other words.

By counsel:
If this court is going to contemplate receiving new evidence, we want to be

heard In argument as to admissibility of that evidence before you come to a
decision-we did not take up the question in argument at all. The position we
are going to miaintain, If I may state It briefly, in this: That in order to open
up the case de novo-and this we claim would be opening it up de novo-It
must be shown clearly, positively, distinctly, exactly, what the evidence will be,
and Is beyond a doubt evidence that is newly discovered and could not be dis-
covered before, and It must be In form to be admitted before this court without
any question whatever. And any report of the War Department--or any
agent of the War Department on the subject of shells--or any stamp of ap-
proval of the War Department, of the Senate committee, Is clearly Inadmissible,
and we shall argue that and be prepared to argue that, If the court contemplates
doing that.

By president:
The counsel, as I understand, does not desire the telegram modified In any

way; I think the telegram as now worded will bring out just what Information
you desire.

By counsel:
Personally we rather prefer the court would say the argument will com-

mence at 10 o'clock to-morrow morning, because It notifies them just how much
time they have to answer and, I thlik, you will be more apt to get a pror.nt
reply.

By president:
In this connection I think it proper to say that the court feels that In the

interest of all concerned the matter should be thoroughly cleared up.

(Telegram was read over, as directed sent.)
By counsel:
We would like to make this suggestion; that a full description of the matter

and whether admissible in evidence and what form It Is In should be asked
for. I think it ought to be described, so you will be able to pass Intelligently
on it, whether you will wait or not. The mere fact that an Important letter
Is coming would not warrant you, in our judgment, to delay. I think to
Incorporate the idea that the court wanted to know exactly and speeit'.cally
what Is coming, whether In form of evidence, etc.
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By president:
If there is no objection the judge-advocate will please prepare further

telegram, covering points mentioned by counsel, in order to secure Information
as to whet, er the letter contains evidence that can be legally brought before
the court at this time.

By counsel:
If (.hangeld at nil I would suggest that the judge-advocate be directed to

Insert In the telegram asking for the nature of the evidence. We are satisfied
with anything the court will prepare that will bring out specifically what !s
toiinlug. In order that we can meet It with an objection.

The court then took a recess until 12.25 o'clock p. in., at which
hour the members of the court, the accused, his counsels, the reporter,
and the judge-advocates resumed their seats.

By counsel:
Upon examination of this telegram that the judge-advocate has read In

evidence, we find, and we wish to call the court's attention to It, that It Is a
telegram from the Judge-Advocate-General of the Army, addressed to the
Judge-advocate of this department, that has not been sent through the usual
channels at all, or through the department cointauder-

By judge-advocate:
It Is not customary In our department. sir, to do so

By counsel:
That's something for the court to pass on.

By judge-advocate:
The court can take official recognition of that; it Is a matter of regulation.

By counsel:
While this is an otleal eommunlcation, and we don't dispute that fact, In

so far as we know, it Is not evidence before this court; the reviewing officer,
the department commander. who is r.simiosible for this court ad solely re-
sponslble for time organization of thile court, has absolutely no knowledge what-
ever, has taken no action whatever on this telegram. In so far as this telegram
Is co uirmml-Gemieral Davis Is outside of It. naturally, too. by General Davis
I mean the Judge-Advcate-Geiieral. I do not believe. In view of the fact
that this court was appointed by the department commander, that they are
warratuted In paying the slightest particle of attention to any telegram from
the Judge-Advocate-General of the Army to the judge-advocate of this court,
until the department conlau(ler sees fit to take the matter up and give some
fnstruction to the court, and we believe that to delay this court on any such ex
parte telegram as that is going to result in absolute Injustice to us, and we
believe-and we state it with all fairness and franknes--that the Interest of
all conmerned, and esiKclally the Interest of this client, demands that the court
proceed to a hearing of the argument. We are up to tmt point, and we believe
further there is nothing i this telegram whatever that warrants this court,
appointed by this department commander, in taking any such action on this
telegram, and we would like the privilege of an argument as to that fact, as
to law. We won't have anything further to say; the telegram can go If you
prefer it.

By a member of the court:
I wish to emphasize the point which has been made In regard to this tele-

gram. That It is a telegram addressed to the judge-advocate of the depart-
ment and not to the Judge-advocate of this court. Whether It Is vompetent or
proper for the court itself to take the action upon this telegram it seems to me is
questionable. The Judge-advocate of the department can answer It himself as
such Judge-advocate.
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By judge-advocate:
Unless my memory falls me. all the telegrams I have gotten from the Judge-

Advocate-General In relation to this case have been so addressed to Captaiu Hay,
Judge-advocate of the department, that being my ofliial address.

By a member:
I think, Inasmuch as the telegrars seems to relate to Information regarding

the court, I don't see any objection to Its being sent, as directed by the court.
I don't see how, In fact, the Judge-advocate could say the court desires to
know unless lie sent It by direction of the court.

The judge-advocate was then directed by the court to send the fol-
lowing telegram instead of one recorded on page 2567 [1219].
JUDGE-ADVOCATE-GENEAAL ,

Washington, D. 0.
Your telegram notifying of Important letter received. All witnesses In re-

bettal have been examined and counsel are now ready to go to argument.
Court desires to be advised If Important letter relates to this case; it so, its
nature, and If It Is desired that prosecution shall Introduce further evidence,
and If such evidence hits been forwarded In form for consideration by the
court. If not, argument will commence to-morrow (Saturday). Please wire
answer Immediately. Rush.

The court then, at 1.15 o'clock p. in., adjourned to meet at the callof the president. o CHAS. E. HAY, Jr.,
Captain, Acting Judge-Advocate, Judge-A dvocate.

HEADQUARTERS DEPARTMENT Op TEXAS,
San Antonio, Texr., March f3, 1907.

The court met, pursuant to adjournment, at 10 o'clock a. m.
Present: All the members of the court and the judge-advocates.

The accused, his counsels, and the reporter were also present.
The reading of the proceedings of March 22 was dispensed with.
The judge-advocate addressed the court as follows:
I have the following telegrawm to read to the court for Its information:

WASHINOTO., D. 0., March 2.
Capt. CHARLES N'. HAY, Jr.,

Actitig Judge-.Advocate, Jadge-Advocate, Department of Teras,
San Antonio. Tex.:

Letter contains names of persons alleged to have knowledge of facts and
not yet called im wvltnemes. It was written by C. i. Thorn, of Brownsville,
Tex. Report of (ordnance experts will be mailed as soot. as received from
Senate commiffee -probably Saturday morning.

DAVIS, Judgc-Advocatc*Gencral.
8a .m.
And another telegram:

WASHINOTOi. D. 0., March 2R.
Capt. C. E. HAY, Jr..

Acting Judgc-Adrocate, JtuOge-Advocate, Department of Tcrae,
San Antonio. Tex.:

Report of ordnamce experts Just received and mailed.
PORTER. Judge-.Adrocate.

.03 a. m.
We have received a report of the ordnance experts, which Is not under the

impressed seal of the War Department. It will be perhaps Tuesday morning
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before the omflelal report Is received by me. Rather than take up the time of
the court and ask for a continuance, we now withdraw our application for
jivriiii-lon to Introduce this report Po evidence.

By president:
Have you anything further to Introduce In rebuttal?

By judge-advocate:
No. sir; we now close in rebuttal.

By counsel for the aceused:
We desire to state, on behalf of the defense. that the accused has no state-

meat to make. My. co!eague, associate counsel, Captain Murphy, would like
to address the court for a few minutes, and In explanation I would like to
advise the court that Captain Murphy's argument will be addressed slecifically
to the first specification alleged against this accused, and that I will request
the Indulgence of the court thereafter, addressing my remarks specifically to
the second specificaition. We are ready to proceed whenever the court Is pro-
pared to listen.

By the president of the court:
Very well; proceed.

The associate counsel then addressed the court as follows:
May It please the court, it is with a feeling of diffidence that I arise to address

this court. Exj)res.Ions would be halting and words would be weak were they
not Inspired by sincere belief in the rights of the accused I am assisting to
defend. MaJ. Charles W. Penrose, Twenty-fifth Infantry, has been arraigned
before this court on two specifications to substantiate a charge of neglect of
duty. Major Penrose Is a in whose entire life has been spent in the Army,
and has had service of over twenty-two years as a connulsioned ofik-er: and
it is to the evidence as addressed to that first specification that I wish to call
the court's attention. That sliecification recites in substance that Major Pea-
rose having been Informed by the mayor of BrownsvilIe, Tex., between 1 and
2 o'clock a. m. on the morning of the 14th of August, that soldiers of his con -
wand had shot and killed one citizen of the city of Brownsville and badly
wounded a lieutenant of police of that city, did immediately thereafter and
until daylight wholly fail and neglect to take or order sufficient measures or
action by prompt inspeti .on of guns or pistols or otherwise, or any due exercise
of discipline, to detect the muen engaged in said attack and killing, or any of
them, or to restrain or bring them to Justice for said crime.

An analysis of that specification reveals that all the allegations that are
mentioned therein are dependent upon, as a foundation, the establishment of
the fact that the men of the command of Mjor Penrose actually did the killing
and wounding that was reported to him by the mayor, and as to that founda-
tion It Is not my intention to take up the time of the court with discussion.
It will be more ably and thoroughly treated at a later stage of the proceedings;
but I do say that foundation is so weak that It has carried with it not the
guilt of a single Individual. but it has carried in its train before the public
false statements and spurious confessions, publislied under glaring and sensa-
tional headlines, and it has carried in its train before this court false state-
ments and perjured testimony.

I do not pose as the exemplar in real life of the Sherlock Holmes of fiction,
and I do not pretend I nin competent to say whether or not men of Companies
B, C, and D, Twenty-fifth Infoumtry, actually did or were concerned in the
shooting that took place on the 13th of August, tout I do say-and I say it
without fear of contradictlon-that that fact has not been established before
this court beyond resontble doubt, and, resting upon no foundation, the other
allegations of that sleclilcation nece arily fall as constituting no military
offense, as supported by that first specification.

But this defense has not contented Itself with discussing that particular
feature of this case alone. It has been found necessary to assume some stable
foundation for the other allegations of that specification, and I ask you to
consider how they separately appear In the light of the evidence. It Is alleged,
and correctly so. that a report was made the commanding officer of Fort Brown
by the umyor of Brownsville, and, at the outset, I wish to say that I do not
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qustion the shierIty of the man that made that report, but I ask upon what
facts, what priliatry facts, of his own knowledge, that report was based. From
the time he heard that firing on the 13th of August until he visited Major
Penrose there was in his possession not a single fact that warranted that
report, lie had seen-and he had seen simply-one dead horse on the streets
of Brownsville, Tex., and that on Elizabeth street. He hd seen a pool of
blood under a lamp-post. He had not-and I quote from the evidence-seen
even tie dead body of Frank Natus (p. 352 [174] of the testimony of Major
Combe). le had not seen the wounded Dominguez (p. 354 [175), testimony
of M-aJor Combe). He had not picked up a single corroborative bit of evidence
in the way of shell or clip or bullet (pp. 355 [176], 525 [253-2541, and 533
12581 of the testimony of Mayor Combe).

In addition to what he had seen. he had heard firing. As to the character of
that firing, I read from the evidence: "Q. Did you, in the time you were
paying from the point you indicated just outside your house after the firing
had been going on three Minutes, hear any other shots mixed up with this
musketry firlng?-A. I heard those pist)l shots-that heavy sound-which im-
pressed me as coming from a .45 caliber. I was right at my house when I heard
that. Q. Did you hear any others?-A. I heard a pistol evidently from a small
caliber and one automatic. Q. What fixes this automatic firing in your mind?-
A. The noise that It niakes-that sharp popping noise. Q. It wasn't due to the
rapidity of the firing?-A. Yes, sir; the rapidity of the firing also. Q. You
say musketry firitig. What do you mean by that?-A. Well, it sounded to me
like the sharp, whiplike crack, or, If I may use the expression, It sounded like
the old Mauser fire or the Krag-J irgensen; but I wish to impress the court
that it was the Krag-Jiirgenseu I heard most. Q. Can you distinguish at that
distance between a Winchester, for Instnnce, and a Krag-Jilrgenseu?-A. If
there were that number of Winchester rifle shots of the high-power caliber, I
don't know that I could" (pp. 452 and 453 [p. 2211 of the cross-examination of
Major Combe).

On p:ge 537 [2591 of the examination of Major Combe: " Q. Now, which one
of your policemen did do any firing that nightl-A. It was reported to me that
Genaro Padron did. Q. Where d!d he fire?--A. Somewhere on Washington
street. Q. How many shcts?-A. I do not remember. Q. In what direction?-
A. In the direction of the ;'.rrlson."

Page 542 [2611 of tte examination of Major Combe: "Q. As a matter of
fact there may have been at great number of shots by people outside of the
police-I mean by people of the town?-A. There were quite a number of shots
fired. Q. You don't know what direction those shots went?-A. No, sir; 1
couldn't say. This firing was mostly toward rifle firing, as I have character.
lzed it."

Then upon what was that report based that was made by the mayor to the
cominiuding officer of Fort lvwn? It was ba.d aitost entirely upon hearsay.
and thMC. hearsay the Inflamed utterances of a mob of some 150 to 300 citizens of
a town whose population Is, to say the least, heterogeneous. And that mob
was armed, as the mayor testified, with rifles, shotguns, pistols, and whatever
else they could get hold of, and they avowed their intent to go up and attack
the post of Fort Biwn. And at the time the mayor made this report, what
knowledge was in the possession of the connatnding officer which entitled him
to contradict that report? There was, in the first place, the evidence of his
own senses as to the location of that firing; there was, from the Instant he
left his door until the time lie had conversation with Mayor Combe, a series
of reports beginning with the report of Sentinel lairston, including the report
of Sentinel Howard, and concluding with the report of Corporal Madison.
There were. in addition, reports of other members of the guard-Corporal
Burdett and Sergeant Held; further, the statement taken of a civilian witness
who. from the standpoint of the ( ommanding officer, was not an Interested
witness-and that was the clvillan, Tomayo-who was In the best positlonl
to know whether or not facts reported by Mayor Combe were true. Further-
more, there were reports made to him by comnnmissioned officers of his own com-
nand-and I say, as commanding officer, It was his bounden duty to act upon
these reports or to disregard them at his peril. And there were the expressed
opinions of all those officers-but above 'all there was in the mind of the
commanding offtter a full knowledge of tie trust that was reposed In him by
the members of that garrison: and that Included not only members of his
command-enlisted men-but It Included every inhabitant-men, women, and
children. And he had a full sense of his responsibility as commanding officer
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and he bad the promptings of that military Instinct which needs no explanation
to this court, but which was with him the result of over twenty-two years'
service in army affairs. And had Major Penrose proved false to the trust
that had been reposed In him, and bad he been concerned simply with a per.
sonal exemption front a possible public criticism, his whole concern would have
been to have acted upon the report made to him by the magistrate of Browns-
vylle-and he thus would have concerned himself only with the means of estab-
lishing that report-and had he done so he possibly would huve exempted
himself from public criticism and he would have avoided trial, but he would
have been condemned before the higher tribunal of his own conscience, and he
would have received the condemnation of the thinking men of his own cloth
who had knowledge of the facts.

And to illustrate this matter more clearly I ask you to concede a very pos-
sible and likely double contingency that may have arisen on the 14th, In which
a rabble of citizens had pretended only to act upon the advice of their mayor
and had gone forth to carry into execution their avowed Intent, and an
accompanying contingency of a weak commanding officer at Fort Brown, con-
cerned only with his personal exemption from public criticism, and I say there
would have arisen at Fort Brown, Tex, an affray to which the present Browns.
vylle affray would have been but as a summer's pastine.

Major Penrose chose to be true to himself, true to his position, and he took
the course a prudent man would take, acting with due regard to the varying
phases of the situation. In brief, he caused Immediate vewiflcatlon of the men
of his connnuud-and In its worst light that step was an evidence of good
faith, with respect to the report of the mayor, mid In Its fair construction it
was the first step any commanding officer would have taken as the logical
president of an Investigation to establish the truth of an accusatlon of grave
character made against men of his command. lie gave positive and direct
orders to the comnndilng officers of his colpanles to personally see to the
locking up of the rifles of their coinpaiies; and he required that those rides
be kept under i guard which is provItled for by regulations--which Is sanc-
tioned by custom the Army over-and that guard was the noncomminiioned
officer, the barrack guard. Aid! any measure a liter-day theory might advance
would necessitate the samie ainount of confidence repoFcd li enlisted men.
Even were we to adopt the tulggestion miade by the prosecution in this ease.
and had Major I'enrose slacked the rifles of his command and placed a guard
over them.i that guard, i part at least, must have been composed of enlisted
men; and had lie found It ntiees.ry to enter Into such details as to require
keys of gun racks to be kept hi the personal possession of his officers, that
would not Iave removed th, rifles themselves from danger of being tampered
with. And to that point I r fer to the testimony of a witness 'Introduced by
the prose-ution-First Sergt. E. M. Gebhardt, Compmny F. Twenty-sixth In-
fantry. But lie did use special vigilance as connnaiidlng officer, and In this
regard he further gave orders for inspection of gums and pistols at the
earliest practicable moment that Mother Nature would permit huuan man to
make an Intelligent and profitable Inspection, and to attempt to explain fully
all the measures that were Initiated by Major Penrose there between 1 and 2
o'clock a.'m. that morning, until daylight, would require more time than this
court would permit me: lut I ish to call brief attention to the salient features
of the measures Initiated by thie commanding oflf(er.

le continued his personal investigation of Individuals; he prepared for
thorough investigation, to be retained In suitable form, of all enlisted men of
the command by officers of their companies; at daybreak he mmde personal
inspection of his barracks and surrounding vicinity, and caused inspe.tion to
be niade by one or lia oilers of the district surrounding the post and lying
In the town; and, had he been looking to appearanes only, lie might readily
have made a superficial examination of guns and pistols and otherwise with
means at hand that night; but had he done so, on the testimony of two officers
before the court-olcers whose excellent reputations In administrative affairs
of a company and at r'oginent are so well known throughout the service as to
need no further mention-by such act lie would have bet.,n erecting a monument
to his own Ignorance, and by making use of a valueless expedient laid himself
justly liable to a charge of acting in bad faith. And, may It pitlase the court,
the testimony of these officers was not Introduced for the purpose of attempting
to elucate the Ileilbers of this court. It has been properly assuied by the
defense that the results arrived at by investigation were previous knowledge
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to the court, but to make our defense complete and to make It of record their
testimony was brought before it.

This first specification closes with daylight on the morning of the 14th of
August; but the vigilance of Major Penrose did not close at that period, and
with zeal and steadfastness he continued his efforts, both of detection and
restraint, using every legal means of detection within the power of .1 com-
manding officer, and using such stringent measures of restraint that they have
been criticlsed since, lie retained the members of his contand within the
Ilits of the reservation from the period .13th of August to the 24th of Novem-
ber. le opened up every avenue to Investigators sent down there from Wash-
igton, or by the people of Brownsville, and he cooperated In good faith with

every effort inade by any investigator; and In the words of The Military Sec-
retary. " through a trying Ikrlod the situation for the tihe wits both delicate
and dangerous, but happily all clanger was averted." and that till danger was
averted was due to th,.( efforts of this accused major of the Twenty-fifth
inraintry.

And In a pi'lod beginnhig with the events of the 13th of August and closing
with the orderly dlis.harge. under nhauppy circunstanves. of three companies of
his battalion he vonducted himself in such a nmatnir as to eliit a generous
and deserved tribute from an officer of the Illnxitor-(eneral's Dep.artment--
"that lie hail conducted himself In a imnly fashion under trying circumstances,
although subjected to muech nndleserveul1 abuse."

But above nil. may it please tihe cou tt, lie received high encominlum, addressed
In a conimunlation to no lesser authority than The Military Secretary of the
Army. ittid a high tribute was paid to his good Judgment; and that encoilumn
was from oil( who, front possession of time facts and from experience Judged
in Iint of thne and in character swommd to none In the Army of the United
Sites, was well qiilifled to speak-mid that offer was the Imnmediate com.
nalider of this post toninianlder. lie wims his department and division com.
mander.

The counsel for the accused then addieed the court as follows:
May it please the court. I would that I could make nmy argument as terse

altd am tellig as that of my ( ulleague aid tit my subJect permitted my doig
so. Unfortunately the nature of the allegation I purpose discuss hg will not per.
ilt of sitmh brief treatimemat. However, I promise yol I will be as brief as I

feel Is consistent with the linportance of the subject I purpose discussing.
And, first, I wish to direct the attention of the court very briefly to the his-

tory of the evidence which culinnted In the charges against Major Penrose
You will recall, of course. that the occurrences referred to took place on the
night of August 13 and 14. 1906. Ten days thereafter, or on August 25, the
battalion of the Twenty-fifth Infantry was removed from Fort Brown, in
Brownsville. Tex., to El Ireno, Okhl. Previous to this, ol August 18, Major
l4lo.ksoin, ll inspector, was sent down to examine into the evidence, and sub-
mitted his relprt onl August 29. Thereafter. or sometime In the early part of
October or in September. Lieutenant-Coloiiel fevering, of the Inspector-General's
)epartnmet. was sent down to make an inspection at El Reno, and submitted

his reiort dted October 4, 1906. Thereafter, to wit, about November 20 to 24,
Companies B, C, ittd I). copilo.ing the battalion In question, were mustered out
of the service of the United States. On December 3 United States Senator Pen.
rose ilntrodu(l a resolution for Investigation of the alleged, or so-called, Browns.
ville affair, which brought the matter Into the lime light of political discussion.
On December 5 the President of the United States recites the fact that the
report of Major Blocksomn and General Nettleton's letter left hih In a state of
uncertainty whether officers of the battalion of the TfwNety-flfth Infantry are
or are not blamable, and on the following (lay. December H. the matter was re-
ferid by his private secretary, Mr. Carlnter, to the General Staff, calling for
imieliedhtte attention in regard to the officers. On December 14, 1900, the Gen-
eral Staff, after interviewing General Garlington and Major Blocksom, recom-
mended specifically that Major Penrose, among others, be brought to trial. This
reconnendmdation was concurred in by the Judge-Advocate-General of the Army,
in spite of the fact that he had previously stated In an official, report that no
chargess would ie against this accused, and In spite of the fact that General
Garlington, as Inspector-General, had expressed, in express terms, the same
opihlon. You will recall that Major Blockson, on or about December 4, when
sunimutued to Washingaou to testify before this committee of the General Staff,
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Inmedintely telegraphed to Brownsville-and the telegram Is In evidence-
a.kinrg for tire written statements of a large number of the citizens of Browns-
ville, indhcatlng clearly-ind It is a fact-that he purposed using those state-
meits made four of five months thereafter as a basis upon which to give his
evidence, rather than upon any written memorandum or report made by himself
as a result of his personal Investigation. You will recall, further, that after
this matter was brought, as I stated, Into the lime light of political discusslor
and was discussed generally throughout the country another and subsequent
Investigation was made, in order to bring out and clarity the evidence upon
which action had been taken.

Now, I wish to say to this court that for something like seventeen years I
served as n member of B nnd C Companies of the Twenty-fifth Infantry, who
were discharged under the I'residental order, and I knew the old members of
that command ans well as any officer, I believe. in that regiment, and with this
knowledge an( tire fact that they had been ordered discharged from the service,
and with an Intlinati acquaintance of many of the old members of that com.
mand, I purposely refrained fr nr reading the press reports further than the
headlines to keep in touch with the general action taken; and in order to sat-
isfy myself I felt It was my duty, and so stated In my letter to The Military
Secretary of the Army, I wrote on and procured for my personal use, and
stated it was not only for my personal use, but stated It was a duty I felt I
owed myself and the Army at large, and to the members of that command of
which I was for so long a time a member, a duty or obligation to acquaint
myself with the uets, alleged to have been committed by them. This wits sent
to me by The Military Secretary and Incorporated thie reports of Major Block-
soa, Colonel Lovering, and General Garlington. I read those carefully from
cover to cover; I reread them. I did not find a single scintilla of evidence taken
by Major iloehksoin. There was not redu(ed to writing any evideiLc., whatever
by Major Blloeksmlni. nid the only thing It contained was Iris c nelushons; there-
fore I was not satisfied to rest my Inquiry upon what he had done. I then read
carefully and rervad the examination of Colonel Lovering, and practically
every question that Colonel Lovering isked related to. not the events of that
night, but who wits the first person you saw when you got up? How many non-
eoinilsioned olile rs or privates do you remember seeing at that time? I do
not wish to go on record is criticlsing Colonel Lovering and Major Blocksom,
because I knew theii Iloth-I was the classmate of one and lived for a year with
the other-and there tre no better ouli(et's in tie service; but I do say, and the
re or(l will bear tine out, that not only wts 1, but the -ountry at large was, justi-
fied in critlcising any conclusions these gentlemen came to from anything they
had submitted In writing or was subsquently printed. I followed that Investi-
gation further; I read till General Garlington had to say, and It Is a fact that
not one single one of tho:s reports contains one single particle of evidence that
would convince nie or any living man that those men of the Twenty-fifth Infan-
try had been guilty of the offenses alleged against them.

If, therefore, these reports-these official reports-were satisfactory, why was
It necessary to sendi Mr. Purdy down there with Major Blocksom to renew this?
It was done. And with what result? There Isn't-and I defy anybody to find
any one single question asked-I defy anyone to find, except In tine enforced tes-
tiniony of Tainayo, a single question In this that does not tend to prove-what?
The guilt of the Twenty-fifth Infantry. If the Twenty-fifth Infantry is guilty,
It certainly was not proven by any allegations mode or any questions asked or
answered In the Purdy report, and why? It appeared in evidence before you
that every single one of these witnemes had discussed this thing back and forth
until they had gotten fact and fancy and Imagination so Intermingled that the
Lord himself could never determine the difference between the two. And not
one single one of them had ever been submitted to the test of a cross-exanil-
nation, which Is the only test, may It please the court. which goes to show
whether the statement of any Individual under oath Is true or not true.

Tio proceed: The result, the natural result of this position was that some one;
some one-and who better than the officers connected with those companies-
should be tried; and here Is this accused as a result.

With this prqliinary statement, I now wish to direct your attention specif-
Ically to the charges contained in the second specification under the charge of
conduct to the-neglect of duty-to the prejudice of good order and military
discipline, and it must be proven-although It Is not what we call the recital-
that Major Penrose was aware of the feeling of resentment In his command to-
wtard citizens of Brownsville, and mark you, this must have been before the
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events theinqelves on the night of Autust 13 -14. And that he had knowledge of
the report from Mr. Evans, and that he knew of the Inflamed feeling existing In
the town of Brownsville as a result of that report. The next allegation Is that
"he did nevertheless fall to give ('apt. E. A. Macklin, Twenty-fifth Infapr-,
officer of the day. any orders recluiring ilecall vigilance on his part or on the
part of the guard, or to make frequent Inspections or any Inspections during
the night after 12 o'clock, and that lie did wholly fall and neg.lect to take or
order sufficient measures or precautions to hold at the post the men of his com.
wand, or In any manner to watch, restrain, or dlc-lpllne said men, by reason of
which failure certain men of his command, to the number of 12 or more. were
enabled to assemble, and did assemble, armed with rifles, and did proceed to
the town of Brownsville, Tex.. and did then and (here shoot nnd wound and kill
certain citizenq thereof."

You will note, mnil ! Direct your attention as to that point, that there Is a
positive allegatlon. that certain maen, to the number of 12 or niore, of the com.
umimd at 1lrownsvllle did assemble and (lid proceed to shoot up the town. Now,

before I proceed to discuss the proof. I wish to call your attention to the filet
that this allegation being In the slpe.iflcatlon, It inust be proved to this court
by tie pr,.eiNutlon beyond a reasonable doubt. and In this connection I wish to
ahlvise you that whatever ny be your Individual opinion. bmed on anything you
mly have acquired outri4de of this court, the law conclusively presumes that you
will satisfy yourselves beyond a reasonmabmle doubt, which must be ba.ed upon the
evidence that has been Introdued before you in thl. trial, and If this court will
bend its mind toward that particular feature, we have absolutely no fear of the
result. Our miliitry text writer, citing from United States Supreme Court lie.
port, In United States v. linrlier, 33 Federal, page 471. says: "A reasonable
doubt Is an honest, substanflal misgiving, generated by the Insuhiciency of the
proof." and goes on with a long discussion. I simply cite that much to call your
attention to the fact that wlhatever dout there may lie or whatever proof there
way be must not be firo any preconceived knowledge you may pos-sess, but from
what has been shown you in evidence in this court.

Now, we are prepared to state that certain things have been clearly and fully
established In the evidence in this case, and I will proceed to recite then).
First, It Is clearly established that certain shooting occurred at Brownmsville,
Tex., on the night of August 13-14, sometime between 11.50 p. in. and 12.30
o'clock a. m. Second, that this shooting took place generally along the alley
between Elllabeth and Washington street. in the city of Brownsville, known
In this court as Cowen alley. Third. that certoln houses were flred Into, and
they are the Cowen, (him7a. Leahy, Yturrla. and Starck houses; the telegraph
ohive. Nliller Hotel, and 'illman's saloon. Fourth. a man named Frank Natus
wars shot and soon after died. One DomnInguez, a lieutenant of police, was shot
li the arm or wrist and his hand was subsequently amputated, and the latter's
irse was also s.hot and killed. Fifth, the actual number of shots being un-
known and ranging front 30 to 0, the latter number being given, I believe,
by Mrs. Leahy. The greater nmiber of these shots being from high-power
rifles, mixed with olher shots, some of wlileh certainly were from pistols.
Sixth, Immediately after the shooting on ascemnilge of from 150 to 300 men, of
whom at least 150 were armed, was aadressed by the mayor of Brov.'nsville and
advised to disperse to their homes.

Now, the nature of proof that has been adduced to substantiate this Is:
First, as to certain shells and ammunition alleged to have been found at vari-
ous and divers places in the city of Brownsville. Second, the evidence of
eye witnesses who either saw or heard what was taking place that night.
Anl first I wish to direct your attention to the question of the shells, bullets,
vie.. that were atlleged to have been found there that night, and first I wish
to say-and the record supports me out In It-that in spite of the fact that
testhmmnny has been offered In regard to this there has not been Introduced a
Ni 'gle shell or ammunition nor bullet nor bandolier that were alleged to have
been found In Brownsville at or Immediately after this event. As I recall It,
the only bullet specifically Identified by Major Blocksom, who was the chief
witness, was picked out some three or four months after the event. I don't
recall the page, but I am sure that Is the evidence.

Now, then, a moment in regard to Major Blockson'v ',dentlflcation of that
particular bullet. lie said that It was--it's true be said it was a Sprirgfleld
bullet, but lie said, " I found this out afterwards "-he did not know it at the
time and he did not know it of his own knowledge, his evidence will secure
that ck'arly to our mind, on that particular point; so ttat, In so far rs all
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shell., nmmunltlon. b:indollrs. etc.. are concerned. It is all--absolutely every
particle of It-hearsay mid therefore perfectly 1Ci'iik'tt4t before this eourt.
It Is true that the judge-qldvoeate introduced some shells ant ilmnnnitli;
he also Introduced a banduller. But shells and ammiunitlon ond bandoliers, we
will submit, can be found anywhere In the streets of Brownsville. as was shown.
There is no mark to Identify these or connect them with the Twenty-fifth
Infantry iln any way, and we feel rather like apologizing to the court for really
taking up your time calling attention to It.

In order to show. way it please the court. how much real knowledge Major
Blockson had on this subject, we introduced, you will refill certain anmn-
tion and anong them-what. r%wo shells, cartridges, manufactured not under
contract with the Government. but manufactured for the new army Springfield
rifle. These were shown to 3hjor Blo.ksom and he Identified tWen as car-
trilges for the Irnlted States army Springfield rifle. with this modifying re-
inirk-that the nose seemed to lie soinewh'at blunted. Now, you will recall
that on that box, which is Ip the iarkets here of Texas amid has been more
than a year past. there Is a guaranty of tihe ia:ker-and there's no question
about the guaranty of the Utilon Metallic Cartridge Comlpany-that tlle. par-
ticular shells could be fired lii three separate and distinct guirS besides the
army Springfield rifle, to wit: 'ie Winchester of a certain uimake, the Savage.
the Marlin. and the Renligton aui the Mallard. (Counsel looked nt box and
then read from It: The Savasge. tile Marlin, aid tihe heienngton.)

And while we are slK:Ikling of this we wish to all aitteintion to tie evidence
of the expert liiilui l by Ilie lros4-'utlhlii. wio. oii will recall, finally ad.
mlitted that this was it. salll. and lie denion.I rated to this court that it could
be fired from the Sprhigileld rllle-ind It Is a fact that It con lie so fired.

Now. while I still on tie sulject of immnninititlom. I want to .all attention to
one thing. Th'lie liroA-ullon lmale it great Ililt here before tils ()Icrt of Intro-
ducing the evidence of Sergeamt Met'lirdy, by whilol lie pro(Ieded to show that
he was alloweil to take out. I Ilh,live. ats miuch Is .00 rounds of ainalniltion for

target l)nraihle. You will r(ecall l-It we made 11o (.r4.ss.extl llla 10loll of It and
for this reason: It Is a idutely Iinniaterlal what occurred in that regard at
Niobrara, b(cuse It m as s hown previously in evidence that there was no target
practice whllitever down ait lirownvIlle: these llcii voildn't have had any target
practice without going down to Point Isabel, i2l2 les froni ther-and It ,vas
shown conclusively tlt the animiunltIon of those pllpailles was all packeil up,
with tie exception of ce-rtln nmininUnltion given to this wlan to take to the target
Ponipetitlou at Fort Sill, whhh was subseuiuently iccounted for by the company
coninionder.

In so far its ammunition was concerned tire Twenty-liflh Infantry at Browns
ville wats exceptionlly well situated hit regard to pr(of before this court. Now,
I don't purpose to argue that question any further. This court, comilm.,-4l1 of
nmen wiho have haid experlente In target practice it least, and post coliimli iiders
besides, know the cus.tnis (if the service without my attempting to regulate
theri In any manner whatever.

Now, I Iprix)se to attruict yoiur attention to the evidence of the witnesses who
saw, or clait to have .en, the pIrtles alhged to have done tire shoG'ilg on the
night of August 13-14 last. Aside from young Elkii.r and Mrs. Leahy, whose
evidence will be arnliyzed litter on, I want first to direct your attention to the
fact that not a single wltness-not a single witn. s--i lns to have seen these
people who were alleged to have done the shooting closer than 25 feet. ani you
will recall that our fricurd I)rinirgumez. who testified to having e ei the imien at
25 feet-and I shrill taike tip liis evidence later on-when lie said at a point 25
feet, he pointed front htint flg behind the court to this flag here, whlch gives
you a reasonably fair Idea of what his estinate of 25 feet was. And I wish
to inpres this upon your mind in this coiinectlon: lie was ait that tune In tire
nlhille of Thirteenth street. cros.sing the alley. and, if his evidence can be be.
lieved at all, and we tried in every way to fix it, the icii lie clains to have
stcrn at that tirae--and that wars tire closest point-the men were In two files
on either side of a dark arley between two tall houses. on the Cowen alley and
just at the gate of tire Miller Hotel, which is not less than 40 feet from the side-
walk, and the width of ThIrteeith street is 40 feet, so that the distance was
overesthiated by him here slightly, perhaps, when he gave it as an Illustration
before this court.

Now, for convenience and In order that you may readily recall, I purpose
taking up these civilian witnesses In the general order in which they testified
before this court, and which brings first to wind Mr. Ge"rge IV. Reudall. Mr.
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George W. Rendall, you will recall, stated he saw men moving about inside
the reservation; he recognilzed their clothing, knew they must have been sol.
dies; he saw them Jump over the wall up at the sink of B Company; testified
this wall was white, but had had lead color put In It. But the color of the
wall, while this subject is up, you will recall is deflntely fixed and undisputed
to be lead color. We have measured the nearest distance at which he could
hare seen those people and It could not have been short of 50 feet-and In this
connection you will recall Mr. Rendall has but one eye and sees rather Indif-
ferently out of the other. He Is 72 years old, and we tested his vision here in
court and he could not pick out colors here In this court room at a much
shorter distance than the distairce that day. lie very naively, but very frankly,
admitted In his evidence--and lie had given his evidence three separate and dis-
tinct times-as follows: "If my three evidences were put together side by
side they would not correspond at all." Now with that naive adinission, added
to tbe fact that he says he Is hard of hearing and that his eyesight Is bad
(pages 30 and 31 (17, 18]), I do not think I will take up your time to discuss
It further In view of the evidence submitted to the revord-not to convince this
court in any respect, because I take It that men of your experience who have
been out at night hunting coons or 'possums or other game know Just bow far
you can recognize people by starlight and how far you can determine colors.

mrs. Rendali came on the stand. Looked from the Identical window as her
husband; she located shots on the other shle of the parade, farther from the
telegraph oflice. She claimed distinctly tlmit the lights from the gate of the
garrison didn't extend to exceed 6 to 8 feet. and she swears she did not see the
color-could not determine the color-of ny of the men that she claims to have
heard moving about In there, nor could she see the complexion, yet she had two
eyes and was some ten or twelve years younger titan her husband. She also
swears she heard this roll call Just outside of her house, near D Compmiy, was
behind the wall, and she was very positive only 12 or 15 men answered their
names, and you will recall her manner In answering to this fact.

Following that was our Mexican friend, 'reofllo Martinez; and I want to go
on record as saying before this court, frankly, clearly, flatly, unmistakably,
that there Is no Inferior race on the face of the earth that I have ever come In
contact with that can tell nil the truth-some white people can't-but there Is
no Inferior, unicivilized, uneducated race that can come before a court of Amer-
ican oltcers and tell nil the truth. And in this connection wish to say In oll
fraiuknem. ns you know, the only way and the proper way to determine the
truth from that class of wltnelses is from y']ur own good sense and Judging the
people its they aIqapear on tile stand.

At this point. the court took a recess until 11.30 o'clock a. m., at
which hollr tile niembers of the court, the accused, his counsels, the
reporter, and the judge-advocates resumed their seats.

Counsel continued:
This brings tie to Teofilo Martinez. the Mexican caretaker of the YturrIa

h, use, who. you will reinember, like the other Mexicans who alneared before
you. made it a point to flatten hinself out in the brick house in rear of the
building on his stomach. where lie remaild for the rest of the night, and his
evidence is, tlierefore, aisolhttely Immaterial.

Following 1Im, however, was a Mr. J. P. McDonnel, a carpenter. and If you
will recall, Mr. McD)onnil was standing in the alley or Fifteenth street, midway
between the olley and Washigton street. lie arrived there early in the pro-
cedings. and lie swears positively that no men could possibly have Jumped that
wall without his having seen them. If he is to be believed at all, he saw those
men come out of tile gate, which had no light upon It, at Elizabeth street, come
ip Eiiz7.beth street, and commence firing when they got down to the Cowen alley.
The court will recall there were a few discrepancies in" his evidence, and in
explanation of these. especially with reference to the Citizens' Conr'tittee, he
remarks he was a "little off the next day," and therefore he did not tell the
Citizens' Committee about the shooting from the barracks. In this connection
I wish to call the court's attention to the fact that this gentleman picked up a
Mr. Tillman at or near that point. Mr. Tillman Is the owner and proprietor of
what Is known as Tilinn's saloon or the Ruby Saloon. and It Is significant that
the next time we see Mr. Tillman lie is passing downm '[hirtcetith street In front
of the Miller lintel. and this ormrs. mark you, before the firing had commenced
at the Miller Hotel; and In support of this I refer you to the evidence of Mr.
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Chace, the railrnd engier, who was in tile third floor of that building, itid
I have recently seen tn advertisement thrown out by this saloon, Tillmai, sal'oii,
fihowlng a beautiful picture of the bar. and at tile bottom Is the sIgnifint
remark : "This Is the saloon In which the trouble began that culminated In the
discharge of B, C. and D companiess of the Twenty-fifth Infantry." You will
recall that Mr. McDontiel locates Mr. Tillman right at the firing line, and I only
mention this as a signifleatit feature of the situation.

The next witness oil tile stand was Mrs. Lealy. There Is no mistake about
the positiveness of her evidence. It gushed forth with that proplltness of the
overclrged bottle of seltzer-all you need to do was pre,,s tile button and she
did the balance. She Is very positive that the first shot was fired at exactly
11.55. She looked at tie clock. Site ws then In her robe de nult, and she
noted the time the firing c, ommccd. She repeated It over and over again, and
It was exii.tly thirty iiites thereafter. The fifth shot exactly from the start
was fired from tile balcony. She was at the time at tie third window from
the alley; therefore It must have been at the extreme eastern corner of that
balcony. In this voni.ectlon I would like to readl her recollection of the effect
of the flashes tihat night, page 150 [771: "Q. Di you count them" (referring
to the flashes) ?-"A. Yes, sir. The flashes of thkv guns and the shooting was so
vivid, so clear, so distInct, that there was no iimking i mistoike In their coor or
the clothes they wore. Q. And tile color was what?-A. Khaki uniform, and
some had on a blue shirt. Q. And the color of tile faces was what?-A. Black.
Q. Did they have imything In their hands?1-A. Guns." [70.]1 Q. How did you
recognize the soldlers?.-A. ly the flash of their guns while they did the shoot.
lg. Q. Didn't have to hold a Itntern, then, for you to see them?-A. No.
Indeed. Q. Cold you see tile color of their faces all rlghit?-A. Yes, sir. Q.
You linid no doubt about It, then, that they were colored men or negroes?-A.
No, sir; they were negroes." Slie also testified-and she Is unsupported in that
regard-that she saw three lanterns moving back and forth on the upper bal.
cony of B Company. She was at that time tit this sane window. She saw tile
firing actually continue on that balcony for tell full, long minutes. She after-
wards, you will recall, stood In Elizabeth street fearlesly-I think she wais
still In her reibe de iull-while the troops fired over the wall in her direction
from the gate. She ditinctly heard the bullets whistling by her. They must
have been tile some thar scared his honor Mayor Combe, although, according to
his evidence, lie heard bullets earlier In the proceeding. Shie also testified that
she maw meli-and she figured up the distance carefully with me--ioving back
and forth Inside the barracks of B Company. She figured up the distance, as I
recall It, at 320 feet. It Is actually by measurement on the plat 280 feet. 1Her
acuity of vision is beyond my ken. As I said in cross-eximunatlon of her,
women I do not pretend to under-stamid, and this evidence I do not purpose to
diagnose further.

Mr. IP. A. Ii. Sanbori, Is the next witness who saw or clns he saw a sol-
dier; he claims to have seeni him lmislng Inside the gate. Now, Mr. Sanbgru
stated positively the next morning to Ca'ptain Macklin that he hadn't gotten
up at all ; that lie thought it wis on ordinary drunken row.

Mr. Chace is the next; I have previously referred to him in connection with
Mr. Tlluman. It is true lie swore positively these men were negro soldiers In
uniform, but finally lie admitted they must have hald guns because they struck
tile building, and in connection with the mien lie claims to have seen In Thir-
tetnth street amd whom he said were negro soldiers I would like to read exami-
nation on ages .9 and 210 [page 11It: "Q. Then you didn't mean to say
you know of your own knowledge that those mem were In ThIrteenth street?-A.
No, sir; I supposed they were there, as tile smoke came up to my window."
This In spite of tle fact that tile nien were firing toward the south, and the
wind, as lie said, wi from tile south. I also wish to read his evidence, as you
will recall, before Mr. Purdy. lie had previously testified that he recognized
these men-he so testified directly before tills court-as soldiers by their dress.
I said to him: "I wiil ask you if you did, or did not, testify as follows: 'Q.
Will you descrli,e now, Mr. Chace. as nearly as you can, the appearance of the
mnert that you siw go across T'firteenth street?-A. I saw them go across Thir.
tenth street-there were two tWether and they went across Thirteenth until
they got into the shadow of the 1 ick building In the alley. Q. How were they
dressed?-A. That I could not Suty positively; It was rather a dark night, but
farther up the street. when I saw time mall11. I could see, because the light
was on the corner, but right at the hotel it was dark."' (You will recall the
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men did not go up toward the light at all.) I said: "Do you remember thr.t?-
A. Yes, sir; If It wits down there. Q. Now, you state you saw two negro
soldiers; bow do you know that?-A. Because they were dressed In different
clothes from what a citizen would be hearing. Q. Did you say that, sir?-A.
Don't soldiers wear different clothes froni itizens? Q. Did you so testify?-A.
Yes, sir; If It Is there, I expect I did. Q. What was their color?-A. I could
not tell; It was dark." We quote that sinpily to show the value that can be
placed on his evidence, and especially iu tile light of his subsequent evidence In
regard to vision.

Mr. Iodli was his fBrennan, a cheerful sort of idividual, who recognized men
at 100 feet, and who coull see their hats were split In the middle, and at the
same distaine of 100 feet in it dark starlight iilght; but he would not swear
they had cords on their hats.

I return to our friend l)oniliguez. ills evidence shows he rode down Four-
teenth street; that tit n distniice of 125 feet front the alley lie got off, leisurely
ciehed up his horse, or rather cinched up the horse fit five or six seconds
while shooting was going. on; lte then mountetI, rode down Washington and
Thirteenth streets, and the prevailing thought in his mind. mid the only thing
we could get out of ii was, " I coniutenced to holler to the Miller Hotel to wake
up: that the colored soldiers were firing Into the houses and killing people,
and to wake up and defend themselves."

Thereafter lie goes on to describe with great accuracy and clearness the post-
ton In which lie found himself, lie wis going down Thirteenth street with the
men behind him, and you will. recall he held the reins fit his wounded ha,.
right hand, and was glancing back over his shoulder with the other. Subse-
quently his horse stunibled around tile corner of Thirteenth street 20 feet from
the corner of the door of Mr. Wreford's room, second door, and from this point
he sees around the corner, mark you, and sees these saie negro soldiers tiptoe-
ling back toward the alley, Just on tiptoe, going very easily. Subsequently he
admitted that his vision was Impaired, lie could not stand light, and therefore
lie deliberately and carefully places his back toward the light so he could see
these men more clearly; and, mark you, the distance we:s at least 120 feel I
n from Missouri!
The next gentleman that paraded before you wits a Mr. A. Littlefleld, a man

who. when asked what his employment was. gave the distinct Impression he was
a member of the poll force of l1rownsville-and a good representative, I pre-
sunic-and when we got his employment finally figured out, previous to August
13 lie had been eineployed in one Job of carrying a prisone." to Jaill that consumed
a little less than two hours, and the otLer about eight minutes. And this was
the only Job this barroom loafer could present to you for at least eight months
previous. lle is spurned by the Citizens' Committee, Purdy committee, by the
Illoc'ksian committee, and properly, and yet he Is brought up here as a satellite
of our friend Creager, a nini whese evidence Is the worst case of snear I ever
saw presented before any vourt. A trained lawyer, a United States commissioner,
who has zeal in one tihig, if ntlilg else-lit acting ns unpaid counsel for
Pr-ends of his in the Army, who had treated lin with nothing but kindness and
consideration. Anid with this remark I pass front Ills evihlcm without further
remark.

Doctor Thorn is the only nuan-with the exception of our friend Elkins, who.
as you will see later on, Is unloubtedly a clairvoyant-is the only man who rec-
ognized these negr(es as such by their voices. I don't think I need to ask this
court, and certainly those iieml rs who have served In tihe South. whether or
not they would be willing to find n man guilty of murder on evilence of that
nature. If I ami not mnistiken, I have heard a good many men of very white
color, Indeed, lit tile South, whose voices you could not Ipsibly distinguish from
that of the average black wtan or negro who works and has lived In the South
all his life. It is a fact that the negro's voice 's not coarse and rough, bt, as a
rule, Is musical. and any mall who lived with them before the war will bear tie
out in that statement. And lie admitted it, If the court will recall, that there
were lots of white ien in the S.uth who talked Just like the negro.

Nowy, the next man vhmo was parad(4l before you was Mr. Ygnaelo Garza. lie
niso not only flattened hiniself out on his face on the floor, but took the familly
and placed them in the same position. The only thing in his evidence that was
of value for the prosecution was the fact that he claimed to have heard-sIx
or eight months afterwards-men going back down the alley. It Is an after-
thought, acquired or accumulated during the past six months. Ie had not testi-
fled to anything of the kind previous to that date, as we can find.
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I want to take up n little of your time with Mr. ElkIns, and to emphasize the
absolute absurdity of his evidence, I am going to read you a few extracts from
It. I think this was on his direct examination. The first thing he said was:
"I saw two men. two negro soldiers coming up the alley that opens east of the
Cowen house and opens Into Fourteenth street. Q. Who were these men?-A.
They were nigger soldiers. Q. How did you recognize them as such?-A. By
the way they were dressed, and I knew they were nlggera by looking at them.
Q. Describe their dre. If you can.-A. They had on khaki pants, leggings,
and they had on belts, and one or two of their hiad on those light summer shirts,
and some of them had on coats-whether they had on caps or hats-some of
them had on caps and some lints; but the two I saw In the lead, I don't know
what they bad on, I didn't notice. They were In advance of the others by some-
thing of 75 or 100 feet. * * * They had been shooting down the alley, and
they had, I supposed, about two or three shots each, shells in their guns. They
emptied them toward the Cowen house. Then they put in new clips and one
of the men had trouble In getting the clh) In his gun, and he got the other to
help him, and then they emptied those clips and put in new clips, but did not
fire any more. * * * I don't know whether all turned back or not, but
part did, and, as they turned, they shot about three or four times Into the
Cowen house from the front, and ran up the alley. Q. Which direction did
these men fire In at that time?-A. Into the Cowen house. Q. How could you
determine that?-A. By the way they pointed the guns. Q. You say they were
O feet back In the alley from Fourteenth street?-A. Just about 0 feet. Q.
Which side of the alley were they on?-A. They were on the side opposite the
Cowen house, next the doorstep of this building right here. Q. Is there a door-
step In that building that comes out onto the alley-I inean the Garza house?-
A. A doorstep or something right in here. I don't know whether a doorstep
or not, but something, a step of sone kind. Q. You say they fired two or three
shots aplece?-A. They fired about seven or eight shots apiece. Q. Those two
men?-A. They first fired about two or three shots each, because they had shot
some down the alley, one or twive. Q. Did they fire those clips full right
there?-A. They fired those clips full; they fired about seven shots each. Q.
Before they left that particular pillt, 0 feet Inside the alley?-A. Stood right In
one place. A. They ran up the alley, up back of the Lealiy Hotel. Q. You say
they had some trouble Inserting these clips?-A. One of them did. Q. flow long
did it take them to get that clip adJusted?-A. Just a few seconds. Q. How
long did they stay there doing this shooting you described?-A. About two or
three minutes. Q. I am talking about this bunch of not less than 8 and not
more than 15; what did they do?-A. Somebody gave the connund for them
to come up the alley, evidently those two soldiers, I suppose, nd these men that
came down this way-I don't know whether part of them went in Elizabeth
or not; but part of theim turned to follow the leaders up the alley; as they
turned they fired three or four shots Into the Cowen house from the front. Q.
There were only three or four shots fired Into the Cowen house, then, from the
front-nt that tiie. I niean, by those men?-A. Only three or four I saw.
They might have shot more from along up here; it was out of my sight."

On page (62 (4511. testifying about clothing, lie said: "Q. Hlow were those
two menudressed?-A. The first two men were dressed, one of them In khaki
pants and leggings and a light blue suiniiier shirt, and the other one I--Q.
What kind of hat did he have on?-A. I did not notice his lint. Q. What
kind of shoes?-A. I dlid not notice his shoes. Q. Don't know whether tin or
black?-A. No, sir. Q. You don't know whether lie bad on a lint or cap?-A.
I didn't notice whether a cap or lint, but lie hail a belt on. Q. What kind of a
belt?-A. One of these brown khaki belts, I suppose you call them. Q. Did he
have a belt ou?-A. Yes. sir; he had a belt o."

Now, then, this man later on testified distinctly, and he repeated It four or
five tinies, that the firing lie saw from his window In the parade ground, or
front the gallery of C Company barracks. lle was very sure of that; we gave
him opportunity to repeat It four or five tie., and he finally emphatically
stated It was from C Company barracks and not from the other. And In this
connection I shply invite your attention to the evidence of Mr. Leckie, which
was taken subsequently ond In his presence; and he could not, and no man
could, see any part of 0 Company barracks. The distance at which he clahns
to have seen these people, and where he claims there was a step or door, is at
least 80 feet; that's the minimum. In absolute denial of any s'ch thing, that
brings those men in such position that they (muld not have fired into the Cowen
house possibly; there Isn't one set of circumstanes that would have enabled



MAR. 23, 1007.) AFFRAY AT BROWNSVILII9 TXAsL 1988

those men to liave fired Into the Cowen house from that position, and If they
had been at the position from which tlhKse shots wrcre fired, according to evi-
dence of Major Blocksom, this young man could iiot have seen them any morethan lie could have seen them In 0 Company barracks on the gallery. This,
assuming he does not have that divine Insight that enables him to see by the
Hlsh of the gun, as lie subsequently testified-in fact, he testified that on page
977 (pages 4412 and 4631, and I simply want to read his evidence on that point-
of the distance at which he could see: "Q. You are sure about thnt?-A. Yes,
sir. Q. And you say that gun was so distinct that you knew It was bound to
be a clip gun?-A. Yes, sir; I could see the gun plain enough to tell It was a
Springfield rifle. Q. What was there about It that enabled you to tell it was a
Springfneld rifle?-A. It had a knob on it that they worked It by. Q. You
could see the knob on It?-A. Yes, sir; when lie fired I could. Q. What light
enabled you to see the knob?-A. When he fired, tihe light from the gun. Q.
The flash of the gus, eh?-A. Yes. sir. Q. Then you must have seen what
direction they fired exactly?-A. Yes, sir; be fired In the direction of the
Cowen house. Q. Was the flash between you and the man that was shooting?-
A. No, sir; it wits to the side of the man; it was to the right of me from the
man's shoulder. Q. The flash was to the right of you?-A. Yes. sir; he was
shooting this way, and I was ever this way (indicating), and the light from
his gun It made a very good light--from both guns together-shooting as fast
as they did. Q. And they were both firing as fast as they could?-A. Yes, sir.
Q. And they were firing, as I understod you, directly into the Cowen house
from across the alley?-A. They were firing toward the Cowen house. Q. You
said this afternoon they were standing about where those steps under the win-
dow or door are?-A. Yes, sir; that Is about 0 feet down. Q. Now, then, you
are very sure that it was by means of the flashes of the rifles that you saw
and could distinguish the knob that works the breechblock of that piece, could
yoti?-A. Yes, sir; by the flasshes I could see the make-up of the gun. Q. Well,
tell the court what the make-up of that gun was. Give us the description of It.
Tell how It differs from some of the other guns you have seen.-A. It wasn't a
very long gun, and a heavy gun-heavy-looking build-and the wood went
nearly to the end, or In an inch or two of the end of the gun-I mean the end
of the barrel. Instead of a hammer It bad that knob on It and had a strap on
It, or sling. Q. Do you mean the gun sling?-A. Yes, sir. Q. And you could
distinguish where the wood stopped on it by the flash of the gun, could you?-
A. Yes, sir. Q. And you could see the strip ?-A. I could see It; I could see
the straps. Q. I mean you could see the gun sling-the leather strap?-A. Yes,
sir; and then In front of the Cowen house I could see the straps plainly with-
out the aid of any lights whatever."

And he Is supported in this by Mrs. Leahy, who you will recall said she saw
the blue steel by the flash of the guns. Now, he fixes that distance, and he Is
reasonably accurate In that, at which he s'iw these people at 30 to 40 steps. It
is actually a measured distance of just about 80 feet Ills faculty or ability to
distinguish color Is also remarkable, and I can not refrain from reading It.
"Q. Could you distinguish light blue from dark blue that night In the alley
while you were standing in your windowi-A. I don't think I could distinguish
that; but I could distinguish blue from black, though, I think. Q. Now, you
said In your evidence to Mr. Purdy, as follows: 'Q. Ilow were they dressed, and
what did they have in their hands, if anything?-A. Both of them had guns--
rifles-and they were dressed In yellow khaki pants, and one of them had on
this light-colored army shirt-light blue-and I think tle other one had on a
coat. I am not sure.'--A. Yes, sir; one was dressed In a light-blue shirt-that
is. not like the navy-blue uniform. Q. You could distinguish that while they
were still over In the ailey?-A. Yes, sir; he had It unbuttoned In the front.
Q. Could you see the color of the skin through it?-A. No, sir; he had on under-
clothes. Q. What color were they?-A. White, I believe. Q. Do you know?-
A. I didn't pay any attention to them."

And this Is the gentleman who said he could distinguish the sound of the
voices. and I asked him: "Q. Well, what kind of a voice was It? Tell the
court what enabled you to distinguish them as being negroes?-A. It wasn't
a v-ery coarse voice, but kind of a long voice; I can't describe the difference."

Now, you will recall tills young man subsequently went down with Mrs.
Leahy fi front, and they claim to have Identified, or he did, at any rate,
claim to have Identified one of these men as being the man who was leading
the gang going down the alley. It may be, as I say, on the principle that an
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Interior race gets some truth mixed up with their stories; but It this young man
did we fall to have detected It.

Now, in support of this assertion I call the court's attention to the fact that
not only were there no shots In the Cowen house nnywhee near where he lo-
cated them, but there were not any shots In the Cowen house from the front at
nil, and yet be swears--and in that connection I want to call your attention
to the position In which the young man placed himself. He went over to that
window to which I am now pointing and showed you the exact position In which
he placed himself while be was In his room and also while In the room of Mr.
Parks-described It with great care-and then when I sprung upon him the
evidence given before Mr. Purdy he said he was sitting In the window; be craw-
fished slightly and said he was not sitting In the window but was sitting back
on his bed.

Mr. Josd Martinez appeared before you, and he lived In that little house
corner of the alley known as Cowen alley and Fifteenth street. You will re-
member In his testimony he swears these men fired either Inside or outside
of the wall. He first said he saw men; then he said he didn't; then be said
he did, and whon he was finally crowded: "Did you see these moa coming
over that wall?" he said, " saw thm by the bulk." Before our court he
swore he did not see the men. I won't take up the time to read it. Didn't
see color; doesn't know whether black or white; doesn't know whether
fired Inside wall or outside. The only point at which he claims to have seen
these men close enough to distinguish their uniforms was directly at the point
Indicated by Captain Murphy, Just in rear of his own house In the alley-right
where that is pointed-nnd as they were passing along by a board fence--a
high board tight fence, 5 feet high. lie was at the time lyhig on his back
In the back room of his house looking through a window toward the back.
That's the evidence, and if you want to believe it, gentlemen, you can; but that's
the evidence brought out before tis court, upon which they expect you to find
that these men did the shooting.

With that longer discussion of the evidence than I have cared to make, I
want to call your attention to one thing. I want to call attention to Major
Penrose's letter. I want to do that because I. have no doubt the defense
is going to call your attention to the fact that Major Penrose said, on the 15th
of August, In an official report to the departnicnt commander, that he not only
believed his men were guilty of this thing and pjartlpated in It, but that it
was premeditated. Major Penrose has explained that to you, and I won't take
tip time discussing it. It was also brought out on cross-examination, .lad
Major Penrose said he believed that up to the 20th of September. le has
since changed his mind. after hearing all the eviderce that has been produced;
lie does not believe it. lie believed It at that time because Maeklln had found
those shells, and he told Macklin so at the time; and I thank God that MIajr
'enrose did believe It, and that he acted on that belief. To ny mind, and I

want to go on record as saying so, it Is the best evidence of good intent on
Major Penrose's part that could be offered before this court, because If he bad
approached this subject from any other stanlpolit lie would not have been
acting the part the Government expected lie would act in trying to ferret out
who the-guilty parties were, because If he went at that proposition from any
other standpoint he would not consider and give that weight to the evidence
going to support that position that a mau In ihl position should give weight to.

And It Isn't a question, in this connection, wbuther Major Penrose believed
that or not; the question Is solely and simply, Has it been proven? lIla it
been proven beyond a reasonable doubt, as the prsecution should prove It?
And, mark you, It Is not the province of this defense?. nor have we attempted, to
prove a negative. There Isn't anything on earth so difficult to prove to anybody
as a negative. The only thing 'e have attempted to do Is to show there Is,
always has been, and for somithne to come, I am afraid, will be at least a
reasonable doubt as to who actually (lid that shooting, and the motive for It.
And that btlugs me to a short discuission of the motive.

It Is alleged bectitise these people shot Into the Starok, and the Starck house
happened to be close to the Tate houi. , ex o facto, the negroes did the shooting.
There has not been one particle of evidence to show tanimus toward the Garzas,
the Yturrias, the telegraph office; the contrary has been shown In regard to
that, or in regard to the Tillinan saloon, except in so far as Tillman provided an
extra bar. And I mention this In this eoiin.tlon because the defense is going
to, I presume, lay great stress upon it; th:t's been the position of the Govern.
meant ever since this question has been raised. If It Is true-you notice, I

I III
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make an "If," and It should be a large one-if It is true that this man Cowen
went downtown, was absent for an hour and a half from his family, and pur-
chased ammunition for his rifle, and had that rifle with him, it's not bard for
the imagination to picture out some reason why. It Is unknown to the accused,
unknown to the prosecution, so far as the evidence shows, some reason why
Mr. Cowen's house should have been shot into.

Now, the evidence we have submitted Is from the Government side. It In-
cludes that of Howard; It includes that of Tanayo; that the shooting was done
from the other side, and the evidence of the olicers I am not going to dissect,
analyze, because it Is before you, an, you will remember it very distinctly-
that is, as to the shooting. But I will say this much. that in my humble
opinion, nnd I have studied the question carefully, if certain citizens of the city
of Brownsville had been put on the rack six months ago, as the members of
B, C, and D Companies of the Twenty-fifth Infantry were put on the rack;
have been harassed, annoyed, and dragged fi-o n pillar to post: questioned and
cross-questioned; deprived of privileges, and subjected to all sorts of Indigiltles
In one way or another, I doubt very much, as an American citizen, whether they
would have stood the test as well as these negro members of the Twenty-fifth
Infantry.

Now, gentlemen, what did Major Penrose say-and that's the crucial test-
about what he knew of the feeling of resentment on the part of members of
his command on the night when this is alleged to have occurred? lie knows-
he knew of the various and divers cases that lie recites afterwards in his letter
and about which lie then believed-August 15-lhe then believed there was
ground for resentment. lie tells you freely, flatly, and squarely that lie knew
of no resentment. The Tate Iicident as under Investigntlon, anI I submit
that any reasonable man as a post voinnilllder. when, he has a matter under
Investigation with a member of a brother or sister serve of the Government,
Is not going to assume that his men are going to have resentment about that
until the matter Is settled.

Now, the only other incident In that that's worthy of consideration Is the
EPans incident itself. Is that an incident that's going to create resentment on
the )nrt of the enlisted men? Certainly not. Not a resentment directed toward
Mr. Evans, because there Is nothing to show they went anywhere near Mr. Evans.
And, by the way. I want to speak of a-Mr. Evans came before this court and
gave pretty straight testimony, and he Is the only man of all others, the only
man, in fact, of all those witnesses, who was close enough to have Identified
a single negro man that night. If we believe him, and we have a right to be-
lieve hint in certain parts of his evidence, then he did see a man In recognizing
distance that night. But you will recall his evidence showed this was thirty
or thirty-five minutes after the firing began. It was eight, or thereabouts, min-
utes after the whole thing was concluded. Now, then. it is a fact that there
were some 0 or 8 other negroes in the town and specifically 2 negroes, you under-
stand, who kept a saloon over there known as Allison's saloon, any one of
whom might have been-and I submit probably was--one of these negroes than
any other negroes of this command who had long before that been formed and
out on the wall. A reasonable man can't have, and there Isn't anything to
show resentment toward this man Evans and his family, so it must have been
the bars that produced it all. But It Is limited to two Incldents, pure and
simple, and there Is no evidence to support-on the contrary, so far ms Major
Penrose knows-the feeling of resentment In regard to all these Incidents, iR-
eluding the separate bars, was that the men had decided to accept it and It
was all right, and he took pains, mark you, to find out about It. It Is true,
and we admit It, that Mr. Evans came in there and gave Major Penrose the first
notice he had that his wife had been assaulted. I have said once before to this
court that there Isn't one scintilla of evidence to show she wvas aaisaulted. I
don't believe It, and never will. Suspicion was against It, but Major Penrose,
like any sensible man who knows the sentiment wherI a neg-o Is alleged to
have assaulted a white woman, took the precautions that we think any post
commander would have taken Inmmediately to see that his passes should be cut
off that night. They were cut off at 8 o'clock, and lie took unusual precautions,
mark you, to see that members of his command were back lit the post.

It Is alleged he gave no orders to Captain Mach-ln. Did he? lie told Cap-
tain Macklin, ns officer of the day, passes would be revoked at 8 o'clock, when
all men would be lin; consented to Captain Mal-klin going doiwn himself to
check up. And this order of Captain Macklin was giveu to the guard, and we
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traced It to each member of the guard to whom such an order would be appli-
cable. Captain Mackliln-we traced his movements up to twenty minutes to
12. He drank a bottle of beer which consumed, as I recall It, up to ten
minutes to 12, and according to Mrs. Leahy the firing began at five minutes to
12 en punto. So that this officer of the da: transmitted tits order to his guard
in the usual course, and the guard admired It, admitted having received it
before you. Now, what more should he do? It has been suggested he ought
to have told Captain Macklin to double his guard. Now, place yourself In
Major Penrose's position. Here he, after twenty-three years' service, Is serving
with a command which he says Is the best disciplined, best drill-d, and best
behaved set of men he ever came in contact with, and I can show report after
report of Inspectors of the Army sustaining that fact. lie gives the order;
It Is reported to him the mien are nil In; It Is relported to hin later, nothing
reported at check roll call, that they are nil right. Now, then, this order was
transmitted to members of the command who were drawn in by noncommls-
sloned officers. Now, I want to ask yo, what more should a reasonable man
be expected to do under thobe circumstances? It Is easy enough to chase
around and find out that either this officer or that officer didn't perform his
duty-subordinate officer. So far as the oflt.r of the day Is concerned, that Isn't
true; It there Is anything. so far as company coimnninders are concerned, that's
a different matter. Certainly there Isn't one oflIcer of this court who is going
to chase up the officer of the (lay when lie gives him an order to see If he
carries It out; his order to Captain Macklin was "Passes will be withdrawn;
you will send out after the men, and no man will be allowed out after 8
o'clock." That's the order and that's the position, To show you a result of
that, I want to recite an Incident that occurred about an old captain of my
regiment. He had one of the best officers I ever saw, and was a great man
to raise potatoes; he sent this young lieutenant down to see if the potatoes
had been planted, an( wheni he came back he said: "Have the potatoes been
planted?" And the young mati &aid, " Yes, sir." The first sergeant was stand-
lag there and lie said: "Sergeant, how Is that?" The sergeant said: "That's
right" He said, " Well, I will go down and see." The result of that was.
that young officer was driven to drink by his service with that captain, and
that's the natural, logical result If any post commander who follows up young
men with any such spirit. You have got to place some trust, not only In
officers, but in enlisted mmei of a command, and don't you think you have a
right to trust officers and nimen who constitute one of time best-organized comt-
mands in the service?

Now, it Is cited In this specification he ordered no Inspection after 12 o'clock.
He didn't order Capt'ln Macklin to make inspection after 12 o'clock. Now,
this firing-I don't know from what view point to examine this exactly, taken
in connection with events that actually occurred and that occurred within five
to ten minutes. or say fifteen minutes, after Captain Macklin went Into his
house, and while he was still alert, and while certainly Major Penrose was
alert, because be hadn't gone to sleep when the firing commenced. To ask
did he order any Inspections at that time, in the light of subsequent events,
would be absurd, because lie had the whole command out until 3 o'clock and
the men were restrained after 12.

Why, Ia the name of all that's good and holy, should he say to Captain Mack-
lin, " You will go and make an Inspection at 12 o'clock, or 3 o'clock, or 4
o'clock?" Let's examine it. Let's assume that he should have done that; that
It Is common sense thnt he should have specified certain number of Inspections.
Isn't It just its likely that If Captain Macklln had made that Inspection at 2
o'clock, that this firing would have commenced at 2.10, instead of five minutes
to 127 I only nenition that to show the absurdity of charging a man with not
ordering Inspections when he has already ordered an officer of many years'
service, as officer of the day, to have his guard keep the men In the post--the
best-drilled, the best-behaved, battalion In the service.

Now, then, It not having been proven, of course, that these men did go out,
It naturally follows that the assertion that he falls to order any Inspections
requires no argument to sustain it.

There Is another assertion that he did fall to take necessary measures or
precautions to hold at the post the men of his command, or In any way to
watch, restrain, or disciptlie said men. Why should he apply disciplinary
measures to those men? Was there anything in the atmosphere lie should have
Imbibed that Indicated that he should go to work and discipline members of
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that command when reported that they are all In? Why should he? Or to
restrain them when they are all in?

Now, then, just one final thing. It is alleged that by reason of this failure
to do all this Major Penrose Is guilty of this alleged assault. It Is a direct
result from that. It Is so absurd that I am not going to argue that proposition
at all. Any man-I don't care who be Is, and I don't purpose to apologize for
making the remark-any man, I don't care what his experience or what his
intelligence, who would pretend to know or foresee what was going to happen
that night, possesses a divine insight that you can not expect; and I hope to
God the day will never come when you will expect such Insight from command.
lug officers of posts.

I have been, may It please the court, in exactly the same position. The very
night Major Penrose telegraphed me 1 was sitting at my table eating dinner, and
bad just finished reading his telegram, when my telephone rang and I was In.
formed that 80 to 100 of my men were down In the city of Columbus, Ohio,
"raising hell," as somebody has said. And they were. Fortunately, the
majority of them were recrults, some old soldiers mixed In with them. For-
tunately, my noncommissioned officers were not Involved; It was early In the
evening; It was dinner time, and I could get at these men, I could reach them
by telephone, and we managed to catch a few of them; but what would have
been the case had I been wpkened in the middle of the night, without one single
word of premonition? 'Wilhat's the measure of responsibility you are gorg to
hold me to? And I tell you frankly that neither I nor anybody would have
detected any men; but we did detect them and that we did It Is a matter of
history, and we charged the damage to each man we detected and charged it up
on the roll under the article of war covering that point.

One word more, and I am finished. In connection with this foresight I want
to call your attention to remarks made by General Roberts, now on the retired
list, who Investigated a similar case: "The discipline of Fort Bliss may be
classed as excellent; Captain - Is an exceptionally sensible and efficient
ollicer, and yet this trouble occurred and will perhaps occur when least expected
at some other point; and human foresight can not guard against It." To sup-
port this and to show you the measure of responsibility Major Blocksom had at
the time he made this Inspection, I quote you from what Is in evidence:
"Although the act probably preconcerted, do not think commanding officer could
have foreseen it." And later you will recall lie said: "Major Penrose was doing
everything he possibly could to detect the alleged criminals."

Before I leave It, I believe I neglected to call the court's attention to one
thing. The only evidence found by Moer Penrose's agents of the actual shoot-
lug was certain shells. They were found at the mouth of the alley, and they
were found in a little place whose radius Is less than 15 Inches, as I recall it.
That fact Is significant to me to this extent: That these were certainly thrown
down there for some purpose, there were four or five clipl and some seven,
eight, or nine shells, the two didn't fit together at all; that is, the number of
clips didn't correspord to number or shells at all, and certainly neither of them
in the position in which they lay that night would correspond to shells that had
been fired, because, as you know, shells thrown out from a gun In a natural
order would have scattered all around that section, and these were absolutely
the only shells found by members of that command, although they searched
along the gallerle., all Inside there, and up and down that wall, so that that
evidence is certainly negative and probably leans toward the side of the
negroes.

There Is one phase of this that appeals to me as a soldier, and I am not going
to stop my argument without calling attention to it, and that Is this: The Gov-
ernient of the United States, for good and sufficient reasons, has seen fit to
organize four regiments of colored troops. The Government of the United
States, for good and sufficient reasons, has organized certain troops of Filipinos
and of Porto Ricans. These men continue what we call an "Inferior race,"
measured by our standard of civilization. But we become a world power, and,
while I recognize and appreciate that, certainly during this generation, there
is going to be a prejudice against the negro, I certainly hope, for the good of
this country-and ,ve are going to need it soon-I certainly hope, for the good
of this country, that the time Is not very far distant when the uniform of the
United States will protect the black man or the brown man, just as It does the
white man. That prejudice is of that general nature that we all recognize
against the negro race and against inferior races, but particularly against
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the African; but I certainly hope that we, and each of us, will make it our
effort to cultivate sentiment In this country thst will protect these colored
men so long as they keep their proper position as soldiers In the United States
Army, and if it can't be done, gentlemen, for God's sake let us all unite to
induce this Government to disband them, for they are better out of the service
than to have this race prejudice constantly come up. It Is not the race preju-
dice that induced this trouble, pure and simple; It Is race prejudice combined
with the feeling that, as General Roberts said, the negro In the uniform of the
United States represents policy, and to certain sections of this country this
Is distinctly arid decidedly offensive. And If this can't be accomplished in one
way, we owe It to ourselves; we owe it to the flag, which has that blot upon
It spoken of the other day; we owe it to our uniform, to bring about a senti-
ment that will protect every and any man who wears that uniform and who
fights beneath that flag we all love. We are entitled to that, and If we have
not get the sentiment now, we are entitled to cultivate it. It Is our duty
to do so.

Gentlemen, I want to thank you each and all for this very tiresome and try-
ing period you have gone through with; and I want to thank you for your
forbearance. I recognize the fact that I have been very trying at times; It
is necessary in the trial of a case, but I want to assure you that I appreciate
thoroughly not only the fact that I have met and served with yot, but the fact
that you have been so courteous and so forbearing in your attitude to me as
counsel; and I repeat the same to you, Mr. Judge-Advocate.

In conclusion, the only thing I ask you Is to put yourselves in the position
in which Major Penrose was on that day. Require of him a due measure of
respc'sibility. Judge not that you be not Judged. If he does not conic up to
the standard that is required of a wan of his education and his service, then
he must fall; but If he does. and we believe he does, give him the benefit of
that service., and of his acts at that trying (line.

The court then took a recesi until 2 o'clock p. m., at which hour
the members of the court, the accused, his counsels, the reporter, and
the judge-advocates resumed their seats.

The assistant judge-advocate (lien addressed the court, as follows:
Mr. President mid ebnieners of this honorable court: There are certain points

that I wish to touch upon before yeldhing the floor to the senior member of the
prosecution. These ploints, 1 may stale, have particular reference to the shoot-ing up of the town of Brownsville on the night of August 13 and not to the
other features of the casi .

In tile first place, flcepting as true the general proposltioni that niotives
govern men i their deliberate netion- of life, there has been shown by the
defense absolutely nothing to support Its coitenltion that zone of tlhe soldiers
of the Twenty-tifth Infanlry were engaged in the shooting of August 13. Is
It reasonable, may I ask, to suppose that residents of a little American city,
even though that city be situated on the far-off banks of the 1Ito Grande,
would ever coninlt upo n their felhow-citizens such a terrible crime as that
cunamitted in Browmsville on the night of August 13, 1M;6. alid this, too, merely
as a means of getting rid of the presence of United States colored troops?
Would white citizens fire upon their own families or the helpless wives and
innocent babies of their uelghbors? Would United States customs officials rid.
dle the house of one of their own minuihert Would American citizens have
killed one of their own fricnds-lKor Frank Natus-who, most nssuredly, did
not (lie of heart disease? Would the Mexican police have shot their own
lieutenant, their chief for twenty years? Would a band of Mexican or American
robl.ers have started their work with a fusillade of shots fired within the
very walls of a United States military fort? If the Ih'owisville people did
the sltootilig. isn't It reliarkable that not a single Ibulihing In Fort Brown was
struck r Texins -ire not tirdimrily such poor shots.

Now, let us ozisitlez the tatotives that mutrst have governed those who aeti-
ally did the shooting. There has been shown in evidence that the comnianling
oicer of the Twmwy-fifth Infantry, while the regiment wais still at Fort Nio-
brari requested that the regiment be not sent to Texas for service, and backed
up this protest with hRlf a dozen official certificates of officers who had served
In Texas with color troops before. inat this protest was male was no
secret. nor was the fact unknown that the men believed that some of the Texas
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troops bad threatened to use ball cartridges against them at maneuvers, and
that they themselves were not to be sent to the maneuvers at Camp Mabry
for fear of trouble. The Twenty-fifth Infantry had served some time at Fort
Niobrara before it was ordered to Texas. Target practice was held only a few
weeks before the troops left-abundant opportunity for individuals to have
secured plenty of ammunition without dctectlon.

Then came the journey to Texas and to Brownsville. There the soldiers
found separate bars put up for them In saloons-they who, at Valentine, Nebr.,
had never been accustomed to any such discrimination on account of color.
If was only a day or so before the entire command felt the charged condition
of affairs. Scarcely any of them ever went to saloons owned or operated by
white men after the first few days. They patronized the Mexican saloons
Instead, until one of their own comrades, Just before pay day, and after being
discharged from the service, started tip a little saloon not far from the limits
of the post. Here the soldiers congregated on pay day, two days before the
shooting, and doubtless discussed conditions with fullness of heart and sadness
of spirit The Newton-Tate affair, Baker-Reid affair, the Adair affair, and
others doubtless inade a deep impression upon the men concerned, and to a
lesser degree, possibly, upon their friends and comrades; but there Is no doubt
there was an undercurrent of feeling In the command at this time and that the
things were talked over among the men. Human nature Is the same, whether
a man be white or black, and no man will stand to see what he thinks his
rights trampled upon without having a deep feeling of revenge. All the white
men concerned In the three cases just cited were customs officials, and it is
but reasonable to believe that against that class of men there was a decided
feeling of resentment on the part of the soldiers. The men did not like Browns-
ville after they got there; that much Is certain. There has also been some
evidence Introduced to show that Brownsville did not particularly like the
colored soldier, even before his arrival. Be that feeling as it may, there is no
doubt but that after the attempted assault upon 'Mrs. Evans the feeling of. the
townspeople-not only against her assailant, but also against his comrades-
ran very high; so much so that the mayor of the city advised the commanding
officer of the post to keep his men in the post that night.

At retreat on the evening of the 13th of August orders were Issued for all
men to be in the post at 8 o'clock. Patrols were sent out from each company
and the guard and all men found outside* ordered back. Corporal Wheeler
blitself ordered back 20 or 30 men. The men doubtless knew that the
Issuance of this order was the result of feeling against thenm In the town.
The large majority doubtless obcyel the order without any iiore grumbling
than that to which every soldier, white or black, believes he Is entitled,
Others doubtless grumbled and growled (onsilerably more, and ,mie grumbled
and growled about it long enough and strenuously enough to finally cause sone
of tile men. mainly and in all probability some of the wen of short service, who
had never lived in th South before, to make up their minds to show the
townspeople a thing or two about slmotlng. Doubtlbss even before this time
there wore some few inon li wht,:'o hearLs the desire for revenge epon the
towns -ople was great who had. planned to do some shooting oi their own
account that very night. However that moy be, at or near midnight, August
13, 1900, were fired the shots that. like the first shot at Lexington, were only
too soon to be " heard aromd the world."

There are some hundreds of plages--plenty of evlence-to show beyond
doubt that the minin shooting begaIn it rear of B and C Company barracks,
Inside the vall-that slts were fired even front the upper gallery of the bar-
racks of Company B. A number of vitnesses saw this band of soldiers, twelve
or fifteen in number-saw tlinm Jumpi) tihe garrison wall-saw them cr'o. Fif-
teenth street and enter the alley. At the cor ter of the alley and Fourteenth
street several others saw tlmeu plainly in the 50-foot street below. At the next
tioriitr they were seen, wnd their volcs rect-oNized as negro voices by a number
of witnesses. Here it was that the mayor of the city picked up shells within
two hours after the shooting, as well its others later on, almost in front of the
house of Mr. Stark, the customs official living next door to Mr. 'rate. against
whoui the soldiers had a particularly deep grlevan(e. and those shells were all
used and manufactured for the United States Sprimgileld rifle, mldel 1903.

The band of raiders, it was apparent, hauI split at tile ( tier of Thirteenth
and the alley, part of them scurrying alowiv to slivot up the 'rate house and
the others continuing up the alley to shoot. Into Tillmaus saloon-the nearest
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one to them-a saloon In which the negro soldier had to drink at a separate
bar.

The call to arms was possibly heard about the time the party separated at
this corner, and the raiders fearing their absence might be detected, after firing
Into the Tilliman saloon and the Starck house, sneaked back as rapidly as
possible by the most direct line to the post, only 300 yards away, Jutuped the
wall, ran up the back stairs into the squad rooms, down the front stairs, and
fell In with their comrades.

Even had they arrived too late to fall In with their companies without de-
tection they could have easily joined them at the wall without being seen or
discovered, for the first accurate roll call of the battaHon as a whole was not
made until long minutes thereafter.

The fact that with the exception of the shells picked up by Captain Macklin
in the gray dawn of August 14 practically all shells that were found were
found well away from the post, at the Cowen house and beyond. makes It more
probable that the raiders first Intended to pick up the shells after they fired
them, and did so during the early part of the shooting, but later, when tirue
was pressing, let them lie where they fell, or else that the men who did the
firing or some of their comrades picked up before daylight the clips and empty
shells on either side of the garrison wall and concealed from their officers
these evidences of guilt. They, however, failed to pick up the bunch of shells
that one of the criminals had thrown down after he had concluded not to try
to plck tip any more shells while he was firing (as Jose Martinez sald) "at
the corner of the alley and Fifteenth street," or else lind thrown then down on
his way back to the garrison for fear such ncriuinating evidence would be
found upon him.

I desire now to call the attention of the court to the fact that officers of the
conutmind a::d the white soldiers who testified before the court recognized the
malu firing to be from high-power rifles and in most cases were unable to deter.
mine any difference between the sounds of the firing i question ind that pro-
duced by the shooting of United States Springfield rifle, model 1903, but to most
of the colored soldiers the report sounded very differently. I remember First
Sergt. 5Mingo Satiders recognizing almost every other known make of rifle except
the Springfield; that was the only one he was absolutely positive was not rep-
resented in the shooting.
The only two men In the garrispoi who, as has been shown by the evidence,

must have seen the parties engaged iln the shooting and must have seen the
first shots fired were tie 3exilen scavenger, Tamayo, and Private Hloward,
sentinel on No. 2 post. Tie testimony of these two mnen Is so conflicting that
no credence can be phlced in their statements. To attempt to review the in-
consistent and absurd statements of this Mexican scavenger and this shut-eye
sentry is unnecessary. In Taniayo's first affidavit, however, the morning after
the shooting, appears a statement that "about this time a shot was fired from
some person unknown In the street, Just ouside the wall dividing the military
reservation from the town of Brownsville, Tex.; that lie could hear the bullet,
and It appeared to be going In the direction of the Rio Grande River, about par-
allel to the atove-mentioned wall; that immediately following this shot a numi-
ber of other shots were fired, all outside the wall." Testifying before Mr. Purdy
some time later, as found on page 1771 [834, 851 of the record: "Q. When
you were asked by Mr. Purdy, I Do you know whether these shots were Inside or
outside the wall?' your answer was, 'I think they were outslde.'-A. Yes, sir.
Q. Now you are absolutely positive that they were well up the alley?-A. Yes,
sir." And elsewhere in his testimony before this court appears the statement
that the first shot lie heard was apparently in the alley and near the Cowen
house. It seems strange that each time the shooting seenied to start from ia
point a little farther away from the garrison. That night and the next 1mornling
he was certain the shot was firted just outside; before Mr. Purdy lie thought
It was outside, out In the street, and before this court he was positive It was
pretty well up the alley.

With reference to the bullets found In the houses shot Into, one valuable fact
was brought out during the examination of ote, of the experts Introduced by the
defense, and that was that a full steel-jaketed bullet, fired from the United
States Army Springfield rifle, model i1903, will have almost completely lost Its
penetrating power after passing through two thinly plastered walls, each com.
posed of 1-Inch pine framing and a quarter to a half inch plaster covering-
less than 3 Inches all together. This fact, together with the fact that bullets
after going through two such walls ordinarily break up into small pieces, ex-
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plains wily it was that R larger number of bullets sufficlently unbroken to be
readily Identifled was not found after the shooting.

As to the unidentified bullet dug out of a post on Elizabeth street by means of
a bit and brace long weeks after the shooting by one of defense's witnesses, the
testimony showed plainly that the bullet could as easily have been a .30-caliber
Springfield bullet as a .45-caliber pistol bullet. It may have been either a regu-
lar steel-Jacketed bullet which had become deformed-lost its steel jacket In
passing through Tililman's saloon en route to its final resting place in the post,
or It might have been one of the .30-callber lead-goard bullets, such as 0 Com-
pany was provided with. A few lead filings extracted from a hole with a bit
and brace hardly identify a bullet as to caliber, and the fact that these filings
could be safely tucked away in a cigarette paper show they could not have been
very considerable In amtount.

Every one of the cartrkl-cs, empty shells, and clips found at dawn on the
14th in the now famous Cowen alley and in the ne!ghboring streets was a
product of the Government arsenal at Frankford. Every one of the bullets
found, whether dug out of the dining-room door In the Yturrla house, In the
well top In the side yard, back of the mirror In the Cowen house, or from its
cozy nest in the Garza cupboard, was a Springfield bullet, fired from a United
States Army Springfield rifle, model 1903. The mark of the four lands, equally
spaced, were too plain to be mistaken. The laymen and the army officers who
examined them did not need any microscope to s& there were not six land
marks on them.

The United States Springfield cartridge, caliber .30, according to the testi-
mony ,f some of defense's own experts, car not be fired from a Krag-Jbrgensen
rifle. No evidence has been Introduced to show it can be fired front a Mauser,
Manlicher, or any other foreign rifle that were quoted so freely by the defense
in the cross-examination of some of the witnesses brought on earlier in the
trial. And there was no Manlicher or Mauser, and but one Krag in all of
Brownsville, unless our information Is greatly at fault.

As has been shown by experts introduced by the defense, as well as the prose-
cution, It is practically impossible to purchase .30-caliber cartridges of any
kind that have full metal-Jacketed bullets at any of the principal gun stores
or hardware stores In this city, and how much more difficult In Jiaredo and
Brownsville.

Of the 11,161 rifles, model 1903, described in a Government publication, and
which counsel for defense mentioned as having ben shipped to the governor
of Texas in 1903 or 1904, and which counsel assumed must have been Spring-
field rifles, model 1903, we have heard no more since counsel concluded to look
further into the matter.

The .30-caliber Winchester rifle, model 1905, is the only rifle on the market
to-day, so far as evilece or our Information goes, that will even chamber the
Springfield cartridge made for the United States Army rifle. This Winchester
is the one that has not come into favor-

By counsel:
We challenge that statement. The evidence shows the reve'se-that there

are three others.

By judge-advocate:
We do not think the remarks of counsel are pertinent at this time.

By counsel:
May it pleflse the court, the counsel has a right at any time to challenge the

record for milsquotation of the evidence.

By judge-advocate:
As counsel has said repeatedly, remarks of counsel or Judge-advocate are not

evidence.

(Assistant judge-advocate continued.)
In this connection I would like to state, too, that the label pasted on the side

of a box of cartridges, and which contains the maker's guaranty for that
ammunition and for certain well-known rifles when thitt ammunition is used
in them, is no evidence whatever that those rifles ever have been made and put
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upon the market. It Is the custom and the regular thing for the Winchester
and the Union Metallic Cartridge people to guarantee nil of their ammunition-
every box-when used In the rifles made by the Winchester, the Marlin, and the
Remington companies, and there has been, I repeat, so far as my Information
goes, absolutely no evidence before this court to show that there is any other
rifle that will use that ammunition; that there is any other rifle, aside from the
United States Springfield rifle, that can use the ammunition furnished for the
use of the United States Army to-day.

As the Judge-advocate has truly remarked and as counsel remarked-the re-
marks of counsel or Judge-advocate are not evidence--but I wish to state that
my statement as to my belief that there was no other rifle made that could use that
cartridge was based upon the prilted statement of the second vice-president of
the Winchester Aris Company as It appears In the 'urdy report. ThIs rifle,
model 1005 Winchester, Is one that has not come Into favor as a sporting rifle,
and It Is therefore not very common In any part of the country to-day, and much
less common in the Rio Grande country where the 30-30 Winchester of the
nodel 1895--not model 1005-has only recently begun to supplant in the affec-
tions of the people the old .44 of the model 1873.

The court only yesterday saw a practical demonstration of the fact that the
Winchester rifle of this model, 1905, will chamber the Springfield cartridge, but
it was noticed that the defense produced no evidence at all to show that the
United States Springfield ,30-caliber cartridge, such as those picked up by
Captain Macklln on the early morning of August 14, can be fired from such rifle.
As a matter of fact, the primers In the Government cartridge are much less
3ensitive than those niiade expressly for this rifle, and It is doubtful If such
cartridge can be fired frowt that rifle. Even if this cartridge-the .30-caliber
United States Springfield cartridge made at the Frankford Arsenal-could pos-
sibly be fired froin tile Winchester rifle under discussion, there would be six
land marks on each bullet and not four land marks alone, as was the case with
every bullet found that was indisputably fired on the night of August 13.

As a matter of fact, I have seen in an official report of the Government the
statement that tile cartridges made by the Winchester people for the United
States Government were provided with nonfulnInate primers, instead of ordi-
nary fulminate plimers used in this cartridge for general sale, and that the said
nonfulminate were very imuii less sensitive than tie fulminate.

With reference to the shells. clips, cartridge cases, amid bullets that %vero
picked up in the streets of Bgrownsville, or In the case of bullets extract or
picked up in the houses, desire to %late that uone of these are of a different kind
than those manufactured at the Frankford Arsenal for use in the Springfield
rifle, model 1903. and the only Sliringfleld rifles. model 1903, In that part of the
country were In the hands of the soldiers of Compjanies I, C, and D, Twenty-
fifth Infantry.

The judge-advocate then addressed the court, as follows:
I have listened with pleasure and admiration aild have been ,:h-trined with

the oratory from the learned counsel upon the other side, and I realize ny
own shortcomings and regret my utter lack of forensic ability, but I rely ulon
the indulgence of the court to liear, briefly, iny faltering remarks.

We trust that our efforts during the past seven weeks have lioro in llupo
your sensibilities one dominant fact, lnely. that upon the fateful night of
August 13, 100, 1ome o1e lid some shooting in Btrownsville. You have heard
with tiresome reiteration the question asked, "Where were you upon the nigit
in question?" .\nd the answer, with few exceptions, has len, " In my house,
but not asleep." which Ili Itself demonstrates the fact that tie folk of Browns-
v'iie are an alert set of people, neither given to sluniber nor sleep. And when
asked again whether anything unusual occurred upon this night, we have
learned to expect the answer. "Yes, sir; some shooting." Something ulnusul;
shooting. Yet the defense would have us believe that the folk of Brownsville
mingle their nightly dreams with the soft undertone of well-modulated shots
and substitute for the seductive aroma of attar of ros cs tlhe pungence of gun-
powder.

Picture to yourself, gentlemen, this peaceful village, shhnering In the mid.
summer heat of a border town, learning with consternation that the personnel
of Its garrison was about to be changed. Doubtless the dally paliir of the
town, whose (-,lebrat,l name has escaped us. left off critielsing, temporarily,
the Administration, to blacken Its headlines with speculatons as to the probable
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successors of the gallant Twent;-sixtb. And then uprose a Danlel sent to
judgment, a Moses to smite the rock from which flowed the virulent ink of his
fountain pen-a king commanding much people, but falling to govern his own
exaggerated ego. Mr. Wreford, a man of no office, no residence even, In the
town of Brownsville, gains a little cheap notoriety by his complaint to his
great and good friend, a certain member of our national legislative body,
against the action of the War Department in sending these colored soldiers
Into Mr. Wreford's own private State. The older citizens of Brownsville, men
and women, whose former experience with colored troops of the better sort
had taught then that naught was to be feared from such an invasion, did not
second the action of this commission merchant, and they waited with minds
unbiased by any racial prejudice for the advent of an organization which,
according to the merchants, would spend more money upon the legitimates of
life than upon the runt of the dive keepers. But the mischief was done. The
soldiers In their far-off Nebraska post learned that their presence in Browns-
ville was a thing distasteful to the people of the town. They arrived at their
new station with a figurative chip on their shoulders.

Events were not long In coming to a head. We hear how their insolence
manifested Itself In the Tate affair. fHow these brutal and undlclplined sol-
dilers, seeing upon the sidewailk a group of unprotected women. as they thought,
pushed and elbowed their way through them, caring not whether the women
were jostled off the walk. But they had not seen the swift retribution which,
in the form of 0 feet of Texas sinew, loomed In front of them and made Itself
poihfully apparent In the swift decent of the Tate six.shooter upon the head
of the offending Newton. Then we have the Baker affair, where the drunken
lout was pushed or staggered into the mud of the Rio Orande. Then Gold
Pencil Adair adds his story. And. mind you, gentlemen, the strange coincidence.
every white an In these cases was a customs official. Queer, Isn't it? And
remember Mr. Starck was a customs official!

Then catne this foul attack on Mrs. lvans. Can anyone doubt who did this?
Can any reasonable min say that some one blacked his face and made this
asanulc? And remember that only six adult inales of the negro race were living
in Brownsville at this time. and every one of them was a peac.eable, haw-abiding
citizen, as Is borne out kly the evidence. 'asses. we are told. were ordered
revoked that night, and men told they were to stay'within the reservation.
Now, Imagine, gentlemen, what effect this would have upon the childish minds
of these sulky negroes. who nidoubteflly had been brooding over their fancled
wrongs. As military men you are well aware how ain Insult, real or fancied,
suffered by one inember of an organization at oiae hecones the qlarrel of the
majority. Their treatment at tie hands of Tate mid Baker, the affair of Gold
Pencil Adair. the business of the separate bars, and the refusal of the druggist
to allay the itching of the dusky skin of another mosquito-bltten soldier were
rankling in their minds. They had front 8 o'clock in tile evening until mti.l-
night to Iuy their plans. Surplus ammuniltion Is. as you are well -'are, easy
to sc.ure. The mien themselves had 20 round of ball cartridges each in their
posscsslon. The senior nonvomilssioned officers were not present. First
sergeants were sleeping 400 yords away, iluartermitersirgeants were down.
stairs, and duty' sergeants occildied4 separate roois front tile squad room of
the soldiers. No one but vorpirals in charge. We know r.ot whether their arm.
racks were opened by duplicate keys, by t key purloined front the noncom.
missioned olhicer lit charge of quarter,;, or whether that winconinitsloned oillhcr
was himself in the plot. We lm:ve seen, however, with what silence an aurm-
rack nay hbe opened aind the rifls passed out.

Now, adnuitlmig, for tle sake of argument. that the first shots were fired
from east of (' Comilnmv a:rr'wls. as. has beeni testified to by certain wittes;ses
for the defense, what inore phmsible expl.nation than that they were fired to
draw attention away from tile ocuuplied barracks nd enable tlese murderers
to pass out into the town tl'mcIerviiv, or perhaps as sholdk. signtalinig thrat all was
ready for Ifte gathering of tile niurderers from the varous vomumanies. Itenmcit-
her, also, tlhmt itgro Aliskon's saloon was lit this vicinity. The first fire, mur-
derous In Intent. but fortuimmatly countmratively harinkues. was front the upper
gallery of the barra.is. Hiemeiiher the alignment of the shot holes in Mr.
Rendall's house i:, the telegraph ollice, in Mr. Yturrla's house, and remember
McDonnmel's testimnoy and Mr. Elikihs's and Mrs. L.eahy's, who saw them.
Then the various groupg asseinlled. JunipAl the wall. and, after a little inde-
cisiou, as testified to by McLDunuel and Martluez, they took up their mad flight
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down Cowen alley, shooting wherever n light appeared. but with the evident
Int tloin to make the Ruby saloon and the house of the offlending Tate their
objectives. The shooting of Dominguez was; probably merely an incident. Ia
his efftort to do his duty at the risk of his.life this policeniau-already bearing
upon his body the scars of former shooting at the hands of soldiers-inter-
cepted them at tle corner of the alley, as he called out the alarm to tile guests
of the Miller Hot~l, and at once became the ta,'get of these hellish fiends run
aniuck.

Here they separated, one party advancing to the Ruby s ..-n where they
sdiot down unoffending Natus, and the other aidulhg for the house of Tate, the
tlistonis officer. Owing to their unfamiliarity with the town, Starck's house
next door, another customs officer, with the same first name, was mistaken for
Tate's, and riddled. Now, call to tirms was soutiding, and thly knew that they
must hurry, so one party runs back up the alley while the other returns
straight back up Washington street to the post. Both parties jump the wall
and each runs up the back stairs of his particular barracks and down the
front stairs to fall in during the confusion, and, of course, when the rolls are
finally called their prevliu absence is undetected. And, mind you, this Is
Major Penrose's own explanation.

Remember the testimony " Verify your comlniles" was not ordered until the
return of Lyon's patrol, an hour and a half after the first alarm. Had not the
men already jumped the wall In returning from town? What an opportunityI
Darkness, confusion, confederates, simplicity! No officer could supervise the
entire line and anyone could have taken advantage of the obscurity and re-
joined his company at any time after this Yormation at the wall.

Now, as to the cleaning of their rifles. How simple, with the convenient
thong and brush In the butt of their pieces. A bit of oiled reg previously pre-
pared to make a temporary cleaning as they ran back from the town. What a
splendid opportunity to add to this while In the darkness along the wall, and
what better chance would they desire than being left alone In their quarters
for three hours with no one lit charge but some junior noncommissioned ollicer?
Gun racks locked, It Is true, but where were the keys? In the hands of the
soldiers themselves. And, tot), we have seen that with guns securely locked in
the armracks it is a shnpl matter to tilt those samie nrmracks, remove the
bolt of the piee, and insert the cleallg rod through the breach. Why were
not the arms stacked and a guard, under chargee of a (!olinlssioloz41 officer,
placed over them? Why were gun racks not birougblt down to ti;v gate where
lights were burning and where officers could observe them? Why was no at-
tempt made to lispect these rifles until dayllglit, six hours after this dastardly
outrage? We answer the last by saying, simply because Major Penrose had
found It difltult previously to clean his shotgun by lamplight.

Let us now go back a little and see who saw these ungtuoes on their murder-
ous career. MeDonnel saw them and recognized them as suich. lIendall, his
wife, mid Sanborn, in the telegraph office, each saw theil and heard tlhell speak.
Jose ,Martinez saw them from his window, only it few feet away. Mrs. Leaby
and Herbert Elkins saw tieli dlstilctly froni the windows of the ILeahy Hotel.
Doctor Thorn heard their voice-s, recognized their words, and tells ts they were
uttered from the throats of nve.roe.s. Doinihguez saw them flust int the corner
of Wnshington and ]ourteentlih aid later at the alley InI rear of the ,Miller Hotel.
Chace and Bodin saw them, amid so did L i ttlefileld, when they were retreating
from the Starck house up Washington street.

And we now conic to the most dancing evidence of all. S'lmlngflhld cartridge
shells, branded with the mark of Frankford Asenmrl, wer' fould at every Ilace
where the shooting was done. A baniffoller, which Is lwvur u.ed as un miijuict
to a sporting rifle. was pike)d up In the rear of the Mtiller hlotel. Spri,,cIleld
clips were found in various places, till(1 the itiar;.' on every bullet ftmiid lore
the indelible imprint of four lands, protvimig tiat the-e Iuulets (colihi 111 liveI;
fired but from the army rile. No camiellures on any of twe,. so thit they could
tiot have beeni the Krag cartridge.

Let us tWrli for a monlt ti the testimony for the defense. Poor, ]i(,omsonle
Sergeant Taliaferro, slumlheriiig. in aristcratle is,,latlon in hI le adaili.ira tion
builll1'g, is nrousel ty slboL, and. with treiablim, I lnd,; enildeatvrs t<o Iliv'rt
himself into his clothe,. whlle ever the (1ll. li'llitillimU4, dre ny. d lieavy
report reverberates at tile gate, ind to it.; p'erfervhil Imagination the wrls tf
Major Penrose, " Sound call to arms," or 1twrhia lt the urgillg of smae ilrst
sergeant to lis fltering company to fall in. .amie to his ears as the hungry
utterhigs of a voracious ogre " I want all of you."
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And Tannyo, the brove, the valiant, the thirsty. Afresh from cooling his
desiccated tongue it the kitclen of 1 Company, lie hears shots, Imagines It
to be an alarn of fire, and in order to observe to its fullness the latnioence of
the radiance, extingulshes his dish light a111l gaizes about with caln serenity.
Bullets fly about his head and joopardize tile further existence of his faithful
M..sonrl mocking bird, yet, with it devotion to duty truly coiiinenh~itl, he
fearlessly amtibles froin sink to sink, ash Cil to 1sh1 Can, making as lie goes a
noise Iie a Gatiling gun.

Anid what does, Lieutenant Grier hear at tills time? A noise like the gentle
droping of shot, like the dew frton heaven, upon (lie parade ground. The
people of Brownsville, we are told. itre accustomed to fire alarm shots from
their windows (iting iny tline of grave disirter. Undoubtedly after these
s''ldlers had arnuseil the town tile (lizens raiscel their windows and discharged
whatever firearms they Iad in (heir KI.s.essh4l In order to notify their fellow-
t,,wi.siiic, that they 1uiist le alert and ready to defend (heinselves. These
shuts--sinme three o-r four---that ceitl over the garrison, were they not slinply
stray bullets fired by the excited soldiers at tlie Cowen house at too great ni angle
to lilt the objective--and dot- not this bear out tile testimony of our friend Mr.
]:lkins--or were they not some of ihese same alarm shots fired at random from
Open willdows?

I)r. Joe CLoimie iaet Capltain Lyon anod his conipany on Twelrth Fltreet near
Elizabeth. We have heard lie stated he took thein for a hunch of Mexhiais;
but we believe Dr. Joe Cobnihe sald he thoplmLit this party was a group of
elViVllins coming to join the Indiniation meeting of citizens just previously
broken tip by the iayor.

Then we hear how uilseiplill were the men Ili Captain Lyon's company;
how they had to be ordered several (lues, anld with profillty, to get back Into
ranks when they attempted to surround i ,.ivil ollcer with aI gnu. I low one
of thein later sail: " We will (ome back to-niorrow 1nd get tile rest of tie
white so and so's." A le:tlful demonstration, gentlemen, of time Intlnied
feeling Ili the coimalid i iguiust the people of Browiisvllle.

I.et 111, 111% IlOW 111h 4 1V Major Penrose did. Aroused by shots, lie leaves
i11 b l amd lre,.seS hMMlily. The I.vaw; iialter is on his mind. lie rushes
nclinss the parle grolld, l hiirs :,o sonlll of whlistllig bullets, aItsIl.Il that tile
heaviest IIImIng is in lhe vicitllyl." oif It ('omp:ilny , knows of the strilnel reln-
tlons llelweml lown :111d Ip)st. is e\den(mel by lils letter of Augut 15, only two
d(ys after (lite tlhlig. lie hnis to glve tlil., order to sound (all to 1ir11, some
five or six thii'e lifl,,re Ills commmd Is ,uie.yld. Isi't that lceulhr. gentlemen?
.,u't It a very reiii:irkai'le t lrnstamnp' , You know where Major Penrose's

(l.arters wert--what t siihrt distlitive It was-as they say iti Hlomer, "as far
fis a man o,.uld be lieard shintlin" '-to file gil.'rdlie' , yet six (lines (lid lie
hm:ve to reieat that order, "Soiitd cail to iriis.' before tlie Inusicinn of the
giard gradually woke uip and dld .ound call to arias'. Was it not, Imay we
ask you, beaulse the Inlsi(.il4at of tie glal'd tiid the sergeant of (lie guard
altl tile Cet11e glm:rd lilew their own newm were out Iii town doig tills shooting,
olmud tliey knew If call to arias was sounlldled it till-, (e they would not have O.
time to get back?

Now we ctime to our great an(1 -ooi friend ugaini. Seflor 'aitualo. We heard
tills iluoriuihlg tlout the. natil,, ally of oilr witness Martinez miid' lis testimony
uil ica(w;bhc. Now, kall't It -a lat amid le-nft tie court realize, that Mr.
'"inan.o is also 4of the 'itie natihonality. timid if we believe 'r'atlny'o can we lot
nhs', Iileve Martinez? We lnalntaln tlat had 'iuiiyo oeen at once looked uip,

g'vg ;It(Od. jiit iIi a sepalate c01. fd ul'inl brvald lived water, if at lli. for
t%\eiuvt3-roimr hours. si ile \vr'y iliiHlil an d Coliviqi-1., Cvi(hceie would have
! ,e,1 se, till'ted. We' I1i:11l1t:111li lt- saine al!itil S(ninvit, ]hl\o'nrd. i, t bo alkali
nilpliut post No). 2, who wiiulhitlihy sa :m\ tliat w\as toilili. Ilie al''ut it. 111(1
Ihas ever shi'w, refrained fromim telling te ttiith. W4- Ielieve also iln his case
thait 1oirllit actit wi'l1lhl1 lliVre 'sectired soni very valuable testiiony li (his
(iS".

Couiniel for (lie defense has nade a great iulitt aboit his serving In the
'Twentylfith Itfantry, a oored regiment. I w\nut to bring to lh attention
of the ewitirt at this lne thnt 1. too, have put all of my short .,Ieve In a col.
ored rigie l. th, 'l'weiity-foiirtlhi Infantry, mow donlng stiuhi gallant service
In tle 1'hilippltle Ishtllds. and I kn\o\' Oht when (lles, troops are w I I discl-
lillnw thvy nre lhe jwr ,f (iiy iii hi,' s,,rv'ie.
Now, s ,ne iin terial w\a munde I hlls gurihg by iml. Iix( frihnil. Colonel lenn.

that bullets lu the hands of the &'ite t'itvuiitt-e, somue of thetn, bad been

S. Doc. 4 12., i4 1 l t :1 - st



1240 AFFRAY AT DROWNSVILLE, TEXAS. I1MAR. 23. 1907.

picked out by Major Bloc1{somi some weeks after they~ we-re suiposed to httve
beenl fired. We wouldl simply like to call flit. ittentiu o the court to the
fitt that ii'itaili testilioly wIintroduced before the court, by one Mr. leekie,
tliut ii bullet whilcli had Wen ii dg out of a Ilost lit front of Crisell's saloon,

1iiclut which wve had1( 110 festlliloy whiitsot'ver, some two miouths ifter this
alleged sling. Simply suit fliat fur your ciinideraitloll.

Tiieii we coeoi to M1r. Iteiidfall's eyesight test. AS yOu renlienber. lie stowi
aIlimt where' file president of tlis co)urt now, sits. fit quarter or #; if, m le eveni-
Ing. ts Ill(' Imr('d will bear~ ilm' iut-lfld it nlumbier of meni standing back by
tha~it stove lin the iobscurifv of til, roomi, fit a Febriuary afternoon ial aliut
Siilisi'f. 11114i OI('4r1-1110l 1u12(iirfl tly every Iluil lIt(- saw Iluivri, gingj. downi to -such
iiiii (I'of detail as to descAribe filie watcle cliarni lagInii~ig from the chitin lit
hIs plickeit.

Tiheun aiioir' maiterial Ivuls iIlle f il- Iluoriliig l~iiflt tile' (lst-reianiic ie'tlW4'3
the testinminy of Mr. Itendall :iiid Is wife. We iiinliiilnht K. a polint Very
Sitrolig Ill oure riio. It shoiws thlere Is uwl ciilliisliii, 110 ixeduup Storyv, (liat i'
to fl iwmbet or hiIs or e :i i m ity. t(Ii wha I luy saw'flint night.
Mrt. matilt wasi Wul a it' 1161111 Mr. Mcl4asiiiuel thet ftllowiiig day living 9 little

off. Now. genitleinu. let lilt, aisk you, wii iviiilnt bje a little off thle next daiy,
arer iiaving1 at liorale or minuillil iiid, fraiiitr, black sollers swarmi over the
wall. 1a41114 doilsa 11i1ui sholaf til your towl), kill title man.11 woiundu miithcr. riddle
a miiitenr ill' hluses? WoillIl ii111t th11t get upon flue :ueiwes of Almoust any~bodty?
Why -.014111l11 ilot 1iiy.:'ily In. it little tiff lilt- folhowlig da~y ? Aluii hi'exii O IuIedII(
fintfill 411n on is ru'dli'-ei-t exaililatloiitlilt Ily Weing a little ofy he llailt at little
bit eXeifed,. 311i Wl mm hun Ily SO.

Nowe have Ii';mru several times. front various; witnesses aiidi from tile tie-
fell.%- 111l1im.if, flint Nllljlll I'eiiriae (]ll not hielfeve lit the IIrAt Nhootilug fliat uk..
meni haii ijeel gilty or t is ii('~luSer imijel . Vf at eXjih:1 liis at oliveC to lily
111m14-:113141 1 -till sulre 3i ko 14) flue 1uuilods of file ailit -- wily It waIsta fln 11 Jiili
accurate roll calls5 were uviidi' tlinii lis been testifiedl to. No fill(, tlhikiig Ilils
post was1 m.oiiiig to lie shot tiil woilal sit flownaill11 :iimiyze flit"' liatures,.4 (411iit
thle frec-kles uijaoii I lie faees of hIs various" incal while thel Ilierry 111iii1 of lilillets
was smauidillig :gi1litll; e ams. ainii that J., why we eiiigenitlenlieii of fliv' ('N-urt.
that thi1s lit teni it to veri1fy tile liulil of it!-, vouimiiaiud was .iii utter faUlive. tl
periliS" tell or ii tlozeii 1ili were' still ouit--uiud we still iiIii~ l t l--at Owe
cliii" of tis roil call, find( tile.% enille Ill later atter 11i0s mleull d 1rric.1il to In'
wall m illn~v weri' ariliig to defeitid thirIi limpt fronui tile at taik of thl-vq i'olpi
CltiW(IiS- oif Brownusvillet.

'hli 114' luea r1 Iater oi tivit Mr. Melone mv Mr 1(131. 'lillimin ait 1t vertan por-
tioii of I lie tiawil 111)1 very lowg after the lieg1ltig 4f tile firing. 'Tlimi I is true -

we iiu:iiuitauii tivit Is truet-ad wve reiterate dimt that sliiply sfrvii.-gtlieis tihe
tesli iuiiay oif 411ir wi tmes. be'cause1 Mr. ('hine S.a:.A MM;i 110 ,~ Mr. 'Liliai a as.
Ing frii Eimi~litIi sf rcet to? Til riteviu lie 111141 lie wsga ilng soilie. Mr. Mel onnel
si Id affe.liv Iii' huk a IMecli ul4owiin h m l y 4-siier ofr'ltetI street mill Mei
C'owell 11l1t. amid Saw 10li:11 was goig ou lie went liack hereo Jwt uis fi~is as he
('0111il. to (1se 11111nu~g. Ilf, tow o rure mey miet t here. tiil li tl-4 illstrlct
of the towm ii. 1aer thevy IN ith ret irliuci tm.tla ill sn~ ftile deadi body of
Pimli u Na iv 13 *-iiig I aclil 3111 thle Ti'll iiin a Sd10m3.

Minot her Imsil I hirsaigiit it about mr. ( lmuv's teetimony . mre alets'nq' its Ram
Illat Mr. ( ihi#' eiiu t I li-it (lie wiil w~a froiii 1ilie si ilih :]ill yot O iw siioke
of gilii itiwdsi- lailia iii) lilt') Il rtHi4)i at tilie Miller Holl. We tiiiiifuii that flit,
r'el'l 41.104-;s s41i t sfi Mi. r. liu ce~1iI ufi tat flit, I rev lii g wil ul itiI .u I i
was ;it thflit thitt- of year froisij tilie smitihlt lie il 1stiluiefly s.ays,. 1 410 n1ot Say t lie
souithI win114 was si 041ilig filit lig.ht.'' A114 evl Is It i ere li.we haveh( Ilere Ill 11lie
sl41uMW (Or tlue Miller I lotel :% tirve sfuary bauiliiai which woauldi miniili shut siTf
iime, wi~id frosm fhike ul1retin mnid very ~~illthe :aiiu mi psuigem.. (of Ilu
smlx.'4'lv 4i 11414r :isetohi l',oiu .1114 '11tiila11vi hi,. i140,11,11,.

.Auui "41i t) tviiultIfIa. o~suiaau(f theo ((Scr. w ' iii110liifaiia iht we lwvei i'fala1-
Ikiacit e-very tile...aimi f 11his-ec h;1L' auill W3~lsiii. i'e 11 i~t- flt-e
iilli,.iti1(pil f a1 Simiple 114i--Ovit of dulty : we 11;1% et-ah'liNse thaM %%e 111:liitfaiiu.
We imv iidl(' iue i t %h:Ij l'4i14 W i ,i c~imaii or tlie impit (of Poirt ltiusi
oil filu, Ii fti of .Aii^-iief. 1 HN. at 2 ai. mii We li-ive 4-4--llstied tlhit I s-p il vil
leiltuile of a llawi~t. wiviv ae c'tilii iuel ht lie was lsuliy imiflirued lay iM.
itm)-or cif itroiwiivile flal Nohaiers of Ilu., 41111111hu11 1114 siot anld L1-41 e onep cit
xcii (if the' city (oif Itriowivs~ lie .114 li hatii #of Ill c-11uinaal hiull lIuslly w10i11,141d
n Itlunii~ t of [kilk iCOf th it vlly. id al i uit tfhuerci fla'r. andm unft ii d~ flight. till]i
%vialsliy (til and tiegleut to tIu or oraler builficit--iiild tile wordl. genlleiaaelli
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sufficlent measures or action, or by prompt Inspection of guns, or pistols, or
otIherwise, or iny due exercise of discipline, to detect tie imen eligaged III said
attack and killlig, or any of them, or to r'-tralili or bring them to justice for
said crime. We miahitain that we have established that beyond peradvemiture
of *a doubt.

And then follows tile sec nd specification: "In that MaJ. Charles W. Penrox,
Twenty-fiftih United States Infantry, being aware of the feeling of resentnlent
in 1113 ctiiinnlld toward citizens of lBrownsville, as a result of as ;ults upon
certain individuals or the con nand "-we heard Mr. Jlpseoilnb and Mr. Newton
saying they felt aggrieved they should be so treated bykthe people of Brownsville
and law authorities. If they felt aggrieved would not this feeling of aggrieve-
nent tralisinlit itself amd Ibecome diss,ninated throtlighout the entire comniland?
"iAnd having been notified by a Mr. Evans. of lrownsville, bout 5 1). Il., Au-
gust 13, 1901,"-Mr. Evans lhas been before you, the testimony has been given
by him. and llis pIra.t ically beten admitted by tile accused hintC-lf, "of an
attack upon his wife by a soldier of the coniilnand"(,-whether or not this
assault oc.urr(d. gentlemen. does not concern you one way or the other ; he was
told it hind occulret|, and as to its truth or falsity you have nothing to do-
"and knowing of tile Inilalned fe,,ling existing In tile town toward tie soldiers,
as a result thereof "-was told by Mayor Conbe upon the occasion of his visit
about 5 p. In., "1 did neverthple fall to give any orders to Callt. E. A. Macklin,
Twenty-tifth Infantry. officer of tile day, requiring special vigilance on hIs part
or that of the guard "-that Is true, renvialbir nuot a single solitary extra
sentinel was adiled to tile rlief; till, Ien wert shliply told like a lot of litkl
boys, " Naughty, go baek to your Iost and silty tiipre ;" niotlllag was done what-
ever to hold them there. You men of long service know you can not give an order
to a soldier anld1l exlet him to obey it, you nust take precautions to see he does
obey it; you must hold him i the garrison after you order him there. What
Is to prevent himt1 running down the stairs and Juinplg the wall, with only one
Ilan going around this ioing heat, It, C, and 1) Commipany quarters, some 400 or
G0 yards; "or to make frequent insl)?ctions"-no evidence as to that; no in-
str'llm'tiolt.s \Vli:t iteVer ' er't giveltl 4 ;ept1fiii .M1a.;liii to Illlke freilll ll ihq)'-
tions; "or any Iifl.thows duing the night after 12 o'clock "-that is trite, and
the c~im.nel relic. iwttil the iltrtluct . Il time guard mIanual to absolve his
client flotm1 this l,IaIth of duty. "And did wholly fall ad negle t to take or
order stilliiet meatlres or Ii'erautitioll to holl] lit til! p st tile ullen of hils
command "-we think that iF prrectly simple; we have stalli.lled that beyond
per vad'emmture of a doubt. lie told thitIn to coie in. told them to stay thlerp;
bitt did lie take any irtautloils whateviar to hold them there after they got
back to tlt, poist? \'We maintain lie id it; Ihat the mlell were enabled to run
down the back stnirs. Jump tile back wall, anti do what(,ever their mad frenzy
dItaled; "or i tIny mImanner to watrh, restrain, or diimllpline said men; by
reasli of whiIli figure elhiniIi men of his (oillltild, to theimn ni.ltlr of boutt 12 or
niore, were enlhled to :ls'enlihle. and did af'elihle. armed with rlles., nd did
Iprovovt" to the I( llt of Brnwllsville. Tex.. and did tIhen Iml tiher. shoot aind
wound and kill cerl-tin citizens thereof. This at Fort IIrown and Ilirownsville,
Tex.. Augulst 13 and II. 1KNH."

Now. giitlh'iiiill of the eolrt, we believe we lhave made out a perfect case for
the proistcumli . It Is possible, of couir.n, that nll mtemibvrs of the court do not
agree with is but wve want to call yoll. aitltltilll to olle att, tlat If all.y illel.
ier of this court believes 'n bringing In a straight verdict of not guilty to these
charges tztid Specificatil, tillite they praihally ay tile prosecultionl has not
Iprovo.d siiih, aletheathI in either the large or the two following spe ilfica-
ti,,l. TYOl know whlat a furor this llrowusvilhe affair has kicked lip over tile
emlit, iv lill'y f,,r sote two or three imouliths ;last-six IumothIs i'ast-and for
you tIf'w. aif'er sitting lere ill tile frig il tmtieratutire of F'ebruary Itmid tie torrid
heat of M| il't. lit IIIng in " sal i.glit liliing of 1i1,t guilty wo, ld L, prattleally
to w ty. we 4l,,t kl i'" that the Twvmity-ftill Ilif:illitry (i1d this -hootlng, but we
kmlew that thy did 141t. Heimui|ber tha. pimllhmeen. iln comiilig to your fidin
nliul we mIailitaili. its I lave -ati befoe, that every siligie allegation of th-It
il('i li 011 iis h' ' il prqvl1 i exclusively by tle ir utiQont. lit It ca.v tile
court I'els othlen' vNe. we ask yotI. a. I i:ttler of Jistlhee, Iot to lrilng in a
bluiket limihliig of itt guilty. bilit lili what we have proved ant] what, owhlug
to our inability to o1 licr\\is est.111bl. has ieil itt proven, a flndilig of ttut
guilty.
The Prn')-.wutivii has no further remarks to make tilinl thls case.
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The court then took a recess until 3.20 o'clock p. m., at which hour
'the members of tie court, the nec. ed. his counsels, the reporter, and
the judge-advocates resumed their spais.

The accused, his counsels, the reporter, and the judge-advocate
then withdrew, and the court was 00osed, and tinds the accused, Maj.
Charles 1W. Penrose, Twenty-fifth United States Infantry-

Of the first sp ecfleatiou: "Not guilty."
Of the second sipciflentlon: 11 Guilty. except the words 'being aware of the

feeling of resentment In hils command toward eltizens of lrownsville, as a
result of assaults upon certalti Individuals of the coniand, aud; ' aid the
word 'Inflamed; ' and the words ' slclal vlgilimce on his Ioart or that of the
guard or to make; ' and the words ' and did wholly fall und neglect to take
or order sullieient measures or precautitons to hold at the post the men of his
command, or in any nmanmer to watch, re.trmin, or discipline said men. by
reason of which failure;' smIbstithtiing for the worls I by reason of which
failure ' the words 'after which ' and except the words 'to the number of 12
or more were eilabled to assemble id;' mid of the excepted woids not guilty;
and of the substituled words guilty."

So that the second spiecillcation as aniended shall read as follows:
"Specification II: In that 3Mij. Charles W. Penrose, Twenty-flfth United

States Infantry, having been notified by a Mr. ,.'ans, of Brownsville, about
5 p. ti,. August 13, 1 6, of an attack upon his wife by a soldier of tie can1-
nand, and knowiiig of tie feeling existiig ini the town toward the soldiers as
a result thereiif, did nevertheless fail to give any orders to Capt. H. A. Mamekln,
Twenty-fifll Ifaltry, olhiver of tile day, requiring frequent IIsplecthns, or
any Inspections. during the night after 12 o'clock, after which certain nca
of his command did assemble, armed with rifles, and (lit! proceed to tile town
of Brownsville, Tex., and (lid then and there shoot mtid wiond mid kill certalit
citizens thereof. This at Fort Brown and lhowiisville, 'Vex., August 13 emid
14, 1906. And the court attaches no criminality thitirto on his part."

Of the charge: " Not guilty."
And the court docs therefore acquit him, Maj. Charles W. Peiirose, Twnlity-

fifth United States Infantry.

The judge-advocate was then recalled, and the court, at 7.0.- p. i1.,
adjourned sine die.

('Eo. Lp. Roy Biowx,
Colonel ?wlven tq-sixth Infantry, re,,dlent.

CHAs. E. HAY, Jr.,
Captain, Aclieg Jmdge-Adeocate, Judg e-A dt'oeate.

HEADQUARTERS IEA'.\rTMENxT OF TvEx,%s.
San Antonio, Te.., March .0, 1907.

In the foregoing case of Maj. Charles W. Penirose, Twenty-fifth
United States Infantry, the proceedings, findings, amid acquittal areapproved. W3. S. MCCASEY,

Brigadier- Gencral, U. S. Army, Comman ding Department.


