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OLIVER BROWN, MRS . RICHARD LAWTON, H
MRS . SADIE EMMANUEL, ET AL H
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Appellees., :

vrashluigton, D. C.,
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The ebove-entilitled causs game on Ion oral argunent ol
1:35 p.m.

PRESENT 3

The Chief Justlee, Honcrzble Fred M, Viason, anid
L3gociate Justices Blasck, Reed, Frankfurter, Douzlas,
Jacksoa, Barton, Clark, and I'intoa.
APPELRAKCES ¢

On behelf ¢f the Lppellzats:

ROBERT L., CARTER, ESQ.
On behalf of the Appell:os:

PAUL B, WIISOW, LI,




EROQCEEDINGS
The Chlef Justice: Case No. 8, Oliver Brown snd others
versus the Board of Education of Topeka. Shewnec County,
Kansas.
The Clerk: Counsel are »nresent.
The Chief Justice: 2, Carier.

ARGUMENT O BLHAL® OF THE APPELLALLT

Mr. Carter: This cawe is hers on alrést apnezl purz-waou

g

to Title 22, Section 1253, 2201(h), from the £in2l fudzzanc «
a gtatutory thraes-judge gourt, District Jourt, for the Distrlat
if Kenses, denylng appellsnts® motion, spplication for a yarma-
nent lajunction to restrain the erf'orcemsnt of Chapter 72, 1720
of the Genersl Statutes of Xanses on the grounds of that
gtatute'’s fetal confllict with the requirements end guarantoees
aff the Fourteenth Amendment.

The statnte in guestlon empowers boards of educatior :n
citics of the finst clasé in Xensee to mainteln and opervate
wublie elermentary schools on e segregatad basis, with the ex-
ngnsen 0 denses Clty, Kanses, wvhlch is emporered to malntarn
saerregated public high schools also.

The law of Zansas is clear, as coastrusd by the highest
sourt of that State, that except for this statutory authority,
<he appelless in this inctance would have no power to male an?

Al misnnrden whntsoo e LA LOLLLe MEaA3uig I0NE Silidroa on N.uas
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basis of race and color; or, to put it another way, the lsw

Kensas is this: that it ts a violatlon of Stete law fer eny

&

State officer to use rece as & factor in affordlng educatio. .

opportunitles unless that sutherity ls specifically, elec: i

end expressly granted by the Legizlature.

The 3tate cazes, which are set fonth-and vould ss

out. &are cilied at paze 2 of cux briefl.
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o, 1t iLs to be notsd Uhnt Uhons staluve sronlliio o
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type of colerr discriminstion in Ligh cohoels, with the oo .

Lion of Hanaes CLvy, Hanssas,

The Topeka School system is opercted on & siln-

plan; elenentery schoole going tiarough the sgx;a gxade; oo

"

zftzpr genlor high schnols.

So that in this instence, appellarts ere recuired tc

‘31‘6@ - »-1:.

fTer jJunior high schools througn the ninth graﬁe; ernd Ghrmg

atlend segregeted elementery scheels throuzh the gixth gr:d:,

brt thereafter they go to high bGiOO‘b witheut any Getzrnln -
Lvien being made g3 to which schocl they will etbend on 4.

heclie of racs.

IT appelliants ave of licgro origln, they zre ninors

cre 2ligible at the present time to atvend thae public ele.

sany schools in Topolx. L

v
i

The appellees are enpovered by Scate law to maintaln

vublie gchonl gysiem in Topo;ﬁ, Zonsay, The Clty of
L Cron covrhishind éuvtads s

e baeon alolded sats il
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4
school purpesss. In each of these divislons appellees maintain
one school for white residents; in ediiticn, they maintein four
cegregated schools for Negroes.

It ls the gravemen of our compleint -- it was the grevercn

of ouy complaint below, end it is the gravamen of cur cpocul

nere -- tact the appeilecs hove deprived -- we Lnte Leen -

p I " 2 fadl - . - . .. . o=
sodved of the equel prolecticon of tho lava whoon Gho steooss

»

-

roqu l"e& eppellants to attend publice clomentroy sohwoolsd on i
segrazatel Basls, beeivae The age of comzuotisn ond Yhn oo
2aZYE. matdon n &ad of itvself ceniles thowm zausl eolucorional
onpastundides which the Fourtoenth ﬁroaé&egt ZCCUTID.

In the ansver belew, the eprellecs, the zehsol beard,
Zefended this actlen on the ground tha% they were actlng ror-
cuent to tlwe stetute; tho ﬁ bﬁps ricnbes wrers nob entitled e
cttend the elementary cchocls in Hansesn, the amgwtoen ele~
nentary schivcls, vhich they muinteained for vhite childrern,

v seacuge of rece and eolor, end =lnmt thoy wouldnlt U2
zdmlioted ILnto thaose schools because they were I grost

Thy Stave of Manges In the court Delow, and i als heis.
<1123 hsre, dofends thé genegvitutionality of {he statuts in

susction, ond affivmotively ssseyes that Tthe State hss The
wauor to autkherize the lnposition of wvscial dlatinction fox
ublic school purnpeses.

The only State OF Fecerai constioutilonal iimitetlen whick

wrat pover is that when thoese
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5
distinctions are imposed the school physical facilities for
Negro ehildren must be equal.

With thet limitation, they sey that there can be no
eonﬁtifuéional limitetiorn on tasir pover to imnose racial ~roo
vingtions.

A three-judge court was convened in‘the gourt Iy, Dwi-
suant to title 28 of the Unlted Stutes Code, seo etlan 2281 znd

223%, and there & triel on the merity uook glace.

At the tri/l, appellznss introcucsd evidence desizme. oo

by
€]
@
L
sy
O
63
1921
Y
1
(o2
e
[+
o
(6]
L2
¢
n

consluelvely demonetrete that the aet ¢
ivselif made the ecducational oyportunities vwhich were providc:
in the four schools mainteined for Negroesz, Iinferior to those
in the eighteen schools which were maintalned for white ¢: {l-
cren, because of raclal segregation imposed which severely
handleappedlegro chlldren In their» puvcult of kmowledge, &nd
made 1t 1mposszble fcr them to secure cqual edusation.

In the course of the deveropment of thls ancontéeverted

cimony, appellants showed Llwt They and qthe? Hegwro e~

pen similarly sltuated were »nlaced at a aerious éisaﬁvantag;

Vil respest vo thelr opportunlity to davelop citq"enship
»tills, and that they were denled che opportunity to lear:
to adjust personelly and soclally in a setting comdrising a
aposs-section of the dominant population of the clty.

It wasg testifled that vselal segregation, as practlced

in rthe Citv of Topeka, tended 1o ralezite appallonts and thai-




i .=
;s 5 ‘
group to an inferior ceste; thet it lowered their level of |

espiration; that it instllled feelings of .insesurlty and !

inferiority with them, and thet 1t rstarded thele mental and -
educationsal development, and for theses reasons, the tesvinin:

said, 1t wes impossible for the legrce ¢hildren vihovere (%

‘c2f in thege four schools to sccoure, in fact o Ir Lavw,

education which was egual to that availsble ta vialte c¢lilro;

y in the elghteen elementary ééh;@ls mzintelned fopr tisn.
‘ On fLugust 3, the Disfficé‘ﬁou?t flled 2ts c¢cpinion, iic
findings of fzet and its conclusicns of lav, and a Jinal
degree, &1l of which eve met out at nege 258 of Lhe mewrs. j

We accept and adopt as our own all of the findings of l
é Tact of the court below, and I wish specifically to cell in L ' J
z' the Court's attentlion the Findings which are findings &, 5, }
| and 6, walch are set out at page 245, in wvhich the cours ?
fuund that there was no meterial dif’erence betwesn tho Jouw |
schools maintained for Negwoes, and the eignteen school: 1
rzintalined for white chiié#en w;th rogpect Yo physiecel faoii 1
ities, the educaticaal qualificatiens of teachers, and Lae !
courses c¢f study prescribed.

Here we sbanden any'claim, in ppressing our attack ¢a tas
unconstitutionality of this statute -- we ebandon any slain --

of any constitutlonal inequelity which comes from anything

‘ other than the act of segregatlen itself.
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conscvitutionality of the statute of Xansas is tﬁau it empow |
the maintenance and operatioca of rasislly segregated schoolu,

and under that basis wo say, on the basis of tuo faot vhas

the schools are segregated, that Negro children

zqual proteotlion of the luows, and they

N b

wn educaticnal opportunlty.

|

ars denies |

1
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Tals che court found as a Tuut, ond X 3
|
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finding, viich s clso s82¢ 200 € »aLs 25, lacen 40 Ule ool
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bt gsulfyice L% Lo BLY CJo» TR punrksse, “hot 20ihou: i
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- Ead FETr.q ~Tamde -‘- . - do . - s - & |
covst found Uhay paclul slgrezeticll gnented clication o ‘
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equeilty in fect, 1% concluded, er o mutler of lay, that ok

only type of educatlonal inequalllty which weg cognineble |

and:r the donstitution wae en ofnzotionsl ineguvality whish

ctens foon meverial and physlcal feccors; ond ebasent any

;n:auality of thut level, the o

W= are bound by Plessy v. Farsuson, and Goag Luxa

Ve Rice o hold in eppellees' favor, and uphsléing a2

[ N N S : R 1t
cencelbubicnaliity of thsh anstubz,

We kave one Jundomantal conitrntlica whkien wo will gez s o

(Y2

apce of this avouiment, and that contenticsa i

ThET N Suabe hes eny austhonlty uadsr the equal-probsetics.

clavge of the Fourteenth Lmendment to uege race a5 & factor in

rfforcing ecueational opportinitics smeng 'lte eltlzens.
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8
of citizens by the States for public school pw poses on the
basis of race and color effeet,an unlayful and an unconstitu-
tional classifleation within the meaning of ths equal-protee-
tion clause; &nd, Séeondly, we say that whera public sgiwol
attendance 1s determined on the basis of race aud color,
that 1% 1s 1mpossible for Negro ebllisren to zozure cgull, cla-
cationel sppertuisities wilthia the mwoonlng of fthe equzl vvoes:
tion of the lavs.

With mzgzaréd o uhC Divet Losloc of oun sulaey ou i
atatute, fanses has authorized, uﬁﬁer cartaln soaditions
eetaln beards oy eduvecation to <ividés fos schecleat ths
clementary school level for the puvplse of glving thex e¢laza-
tionsl oppartunitiesa

It 1s our nosition tret ony leglslative or povermmeatsl
clagsification must fall with an even hand on all rersons

gimilarly situated.

This Court a3 leng Lweld ot this 1l the iow with
rorpect Lo e lawful clapsificatlon, cnd in order to assule
theo this even~lumndodrens of She 1av in temms of classlirication
2xiste, this Court has set standerds which say thov where e
Legislaturse of ¢ 3tats seeks Lo weke & elassificcilon or

diczinetion emonyg persons, thot that elessificaetion and hovo

distinctions must rest upon somy differentlatlon airly waluted

to the chject vhich the St»te sealls to yegulate.
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Now, in thls case the Negro children are -~ and other
Negro children similarly situated are -- put in one category
for public school purposes, solely on the basis of race and
color, and white children are put in another category for
the purpose of determlining what schools they will attend.

Jussice Minton: Mr., Carter, I do not know vhother X
reve Jollowed rou on all the Jzcts con this, s shere @
finding thet the only besis cof clussificdtion wes race o
colon?

Mr. Carter: It was admiliitted -~ tihe 2ppelloes admitted
in thelr answer -- that the only reascn taat ther would novu
perm’t Negro chlldren to attend the 18 white schiools was
because they were Negroes.

| Justice Minten: Then we accept on this mecord that ths
only showing is that the classification hare wss sclely on
race and color?

Mr, Carter; Yes, sir. I thinik the State its2l1lf concades
this 1s so in its brief,. i

Now, we say that the only bavis forAthis divisicen 13
race, and that under the declsicns of this Court that no

state can use roce, and race alonhe, 8s a basls uvpon which to

pround any legislatlive, any lawiul corstlitutlonsl authority
and, partlicularly this Court has indlcated in & number of
opinicns that this 18 so because 1t 1o not felt that race

. 4
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a real differentlation, and it 1s not relevant and, in fact,
this Court has indicated that race 1s arbitrary and an

lrrational standard, so that I weould also llke to polnt out,
1f I may, going to and quoting the statute, that the statuts

1tself shows that this 1s so.

s 3

I am readine frem the qucte of

the statutc Jrom page =
of cur brief. The statute says:

“‘ o - ; ol . 2.

"ihe Ecard of Bdusaticn nsy crpgsrnize snd nnittzin

ceypocrate schools for the edvcesticn of vhlte vad colcred

-

children, including the high schecls n Kansas (ily, ZHansrs;:

3

o discrimination on account of

Y

ccleor shell be nace in hiph
schools except &s provided hereln.”

We say that on the face of th2 statute thls is expliéii
racognltion of the faet that the authorization which the
Stete gave To cltles of the first class, and so forth, to
make this segregation on the bhasis of race, cacrried wilth it
the necessary fact that they were permitted to dlscriminate
o2 the basis cf race ahﬁicolor, and that the statute
recognlzes that these twe thinzs are interchangeable and can
w0t b2 senarated.

HNow, without further bpelsborlng cur classiif'ication
2rgument, our thecry is that if the ncrmal rules of
classification, the equal protection doctrine of clemesificatlon,
apply +to this ecase -~ and we say they should be applied -~

LA anis staiute do fotally cereetive, ero olevu or Uil
L4
v
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3 ground, and this ground alone, the statute should be strack

down.

We also contend, as I indieat@d, 8 second ground foer
the unconstltutionality of the statutz, a second part of tas
main contention, iz that this tyve of segrezction maies it

izgpossible fer Negro chillidren ard cpopellent:s o thic cez: 2

t.}

4
Y
’

receive ecusl egucctlonal oyrcriund af, anc cast Lr

ease, the court belew fovnd tils to “a so as & fooh; and I
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Ko. VIII, vhere th2 court ia its findlings said, anc. I guoic: {

"Searegetion of vhite and ¢olered chiliren in oublic

schools has a detrinental effect upon the cclored children

The impact is greater when it has the sancticn of the 1oy

Tor the policy of separating the :aoés is uevsily iatermctid
gs denctling the inferiority cf thwe Negro group. A senss

of inferiority affects the motivation of a chlid to leana,
Cegregiation with the sanction of law, +therefowve,hzs s fendsnc:
to retaln the educatliongl and mental develomaznt of Negeo

children ziid %o deprive taesm ol some of the bznzlit

O]

they
vo:ld receive in a raclal Integrated school system."

Now, 23 wve had indleated-bafore, this finding is amply
. gsupsorted by thz uncontroveritxd t2stimony, and we feel that

vhat the court did in this case in approaching this filnding

was that i¢ made the same avprcach on a factusl basis thet

vemd. e o > . LS (LA (S SO S o - J -
tain Qount EENR oLt wLTous Lo s oS dvoatlt ensen.,




It is cuwr contentlon, our view, thet when this Court

wvas ccnfronted with the question of whether liciaeuw

wedtt vere afforded equal ecdvcatlicncl cpportunitices thag , ,

<

1t Iccked at the vestricetlicne ligpered 7o fMnd ol nlis
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hand ™

Plessy v. Ferguson and Gong Lum v. Rice."

It 1s also clear from the cou?tis opinion {hat 1t was
in a great deal of confusilon and douét and, perhaps, even
in torture in reaching these wesults.

T would again like to quote ficn the record tho coursly

opinion, on page 243, ond the Couxt says:

11 o K et daTa D . .. J N SN R I
e ch&‘gg‘,at;cn waitoin o 33...()01 ns Ia tho llelsixmin

case is a denlal of due proccos, 1t is diffizalt to
sez WLY sezro.2ticn dn osopnints cchiools woild ot vl vid

ir. the same denial., QOr if the dendal ¢f The wight o

ceomlngle with the majority grouvn in higher fnciitulicnke

of’ Learning as in the Swes vl case aikd gain tie educs Sinnsl

acvantages resulting thereirom, Is lack o due procues;
it is cGifficull to sze vy such demial would not recnly
in th: same lack of due process 1f pracelced in the

lower grades." o

Ve say that but for the zonztraint which thz Coune leets

was imposed upon it by the Melaurin case =-

The Chilel Justlce: ‘e will recess for lunch.

(A short recess vas taken. )

Tre Cnief Justlce: Hr. Cariex?

Mr. Carter: Just before the vecess, I was sttemptiry
to show thet in the opinion of the court below that it wes
2lear from the oplinlon that ti.2 court felt that the rule cf

tatw appliceble in tho Melauein apd 3wrett cuses should apply




nere, out felt that 1t was constrained and prevented from

doling that by virtue of Plessy v.
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group &and, therefore, your total educaztional content 1s
|
}

someyhat lower than 1t would be ordinarily.
Justice Reed: %Vould those citations be in your brief cn
page 9%
Mr. Carter: Yes, sir. In fact, vhat we ettenpted to de
was Jto plek up in vuz?ur“ end "efcrmtha Court to e wpzen
¢f the verlicus clonbilitics to wihlell cvr vitucerer Uzstl

- - 5 | B - - T ‘] - Sewm =
End w2 covewed the guection o tiae contont of elucaiion.

Justice Burton: Tt isg your position thot theno is o vvs
ceal ncre to the odulraticaal wrodins oven in Lo clemond oo
school than vhat you read in The soous?

Hr., Carter: Ves, sir; vhat ls weclsely the melnt.

Justles Durton: And it Lo on <hst bazis ilceh wnke:r o
real diffevence whether 1t 1s gsgremated or aoct?

. dr. Carter: Ves, sir. We say that the question of
ycurrphv“ical facilities is a0t eaougl..,. The CJcocnstituticn
iozs not, in terms of protecting, giving equial prorsction of
Tne laws wiin czpard o ceual cducational opuon uu;tgeg, logs

2o
zot slon with the factu thot jou hizve sguzl paveles] faciliiii-c

Lot 1t covers tho vihicle clucaiiortl riccess.

The Chiefl Justice: The fledinge in this cerse did e
tton vith equal physical facllltico, did they?
v, Guoter: Ne, cir; the f“ndinze did not scop, bus won.

’wx/- Yoo e N S B IR ~t
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it could go in the law beyond physical facilities.

0f the two cases vhich the court below indicates have
kept 1t from ruling as a matier of law in thls case that
educational, equal educatlonzl, copportunlties were not

afforded, the flrst is the Plessy v. Ferguscen cuse.
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It 1s ocur poaitian;thﬁt Plessy v. Ferguson 1s not in
ooint here; that it had nothing to do with educational oppor-
tunltlies whatsoever. |

e further teke the position that whatever tho court

velow mey have felt about the reach of the Plazey csse, thot

chis Jouyv in the Sveatt cuse iv.éz 1t cisolutely clesy i

-

2 e*sy v. Ferguson had nothing Lo de wilh the cuesiion of

¢ Count, Zum ilte oplndon, alvep llcouseiry Lug Sijtcl.
care, the Fishsr cace, and the Calnes case in 1lo Sirentt
Jpindion s3id that Casse are wug onily aases in thile Jownrl vhilel
sontrol tae issue of ragial distinetion in State-supporiad

: \
sezduate and professional education. !

7
I3

-

Je think this wasd & polnted snd dallberate omission in
vlesay, and that the Court 1s saylag thet Plessy v. Ferguson
sertninly has nothing te do with tze validity ¢f racial dis-

tinstions in graduate and professicnal schoola.

L

7 the sam% loglc, we ouy thoo since Plessy hed nothing
vo Go ricth the h’”har level of cdugstlion, 1t covtainiy hes
ruting So 46 with equal educetlonsl oppontunities in the
clevcnbtary orades.

For ¢hat veapon we think vhat Plessy nevd not be QOHE
cepsd; Shat 4t bes nosking to wo with shia cese, and it dw
nut of %hs cage ontlrely. /

338,

Lo
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, -t
ves found that the physical facilities, curricula, coursce
of study, Qualifieatidns and 'quallty of tedchers, &3 vell &
other educational facilities in the two sets of sohools axe
coursarabla?

Mr. Carier: Yes, sin,

3

The Jhilel Juastice: .rd she only iftem ¢f

2a item of dloeriminavion, wes tronsportetion by Tus fon vao

" iy e e ) 5 . . - pte & e P
SCLLFel svvcents witheut that faciliitr for the wuits sool i
N
¥ ~ oo ) anya e e a st syl DO S e A
Mr. Carver: fThat 1s tprs, ad vkhe Covnt == Lhese 0o

the physlenl factors that the Corms found, 2146 then thse li.. .

vernt cr to show bow segregaticn ride the sduresvicnel arilil-
tunlvles inferlor, and this, we think, 1s the heart of our

GEER,

’

/

The Chilef Justice® ™hat is £l vhat you really have
tiere Lo base your segregeilon issue upon.

Hr. Carter; Thet is zighs.

The Chlef Justics: I meen, o couvse, you couwd DAVS
V3% LBEUS AB L0 equal fecilitlos on the othew, bub so far a3
all the other pbysical facilities, suwwriculs, teachers, &nd
crangporusitlion and all that, ond so fopth, thewz ls a flad-
Ing that they sre cqudl°

Mr, Carter; Yeas, sir; and ws do not controvert that
Tlnding,

The other czse that the court selov clted was the

Ty T e - Yl . . s . dele g A LEL Ve
TR & B R T S T O 2
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contralling here elther.
In that‘qase it is true that what was involved was racisl

distinetion in the elementary grades-
Justlce Touglas: Was that a Chinese student?
Mr, Carter: That was the Chinece student. But we think

tkat case is so different Srom our caze that it cannct gontrel

e

the declslon in Thils case, becguse there the lscue vhich was

V

salssd by petitioner of Ckhinese crinin was thot she &1d nos

%% 21l contest the Stote's pover to onforce a rscial cless)’loa-

~
~

cLon.

She conceded that the State had such power. What
gstitioner'waa objecting to was the fact that, as & Chinese,
2 ¢uild of Chinese origin, that she was requlred to have cone
lyaét vilth Negroes for school purpeses which, undey the regre-
gétisn laws of Misslssippl, wkhite children were protested
against,

She saild that 1f -~ and her contention was that 1f --
tneve vere come beneflts or harms thet woeuld flov to white
chilléren from being forced to have cantacts with Negroes, that
she bed en equel rigiat o kenefit or to be free of thet hazm

from such contact, end that Lo vegulre her to be classified

exong Negroes for school purposes was a denlal to her of the

equal protection of the laws.

Ovr contention is that in that instance that case camnoct

v
" PR -~ LN
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Stete to make any classification whatsoever, and we think

-

that what the Court 4id below, this COourt, in defining what . '
was the issue in this case, sald that the question was vhether'

E an American citlzen of Chinese origin is denled equal protec-
o ﬁion snd clessed among the colored races for public school
purposes, and furnlished equal elucational oppoftuniﬁieaa

It said that were this & new questilon, ”W@gwould thinl: &
srenld need our full conalderstion, end it would be necesscry
for full argument, but it is not & newiques@ion. It ia <he
same gucstion that ve have many timea desided to De within
the purv;ew of the states, without the intervention of ths
Federal Conatitution."

How, we do not believe that Gong Lum san be considered
as a precedent contrary to the position we teke here. Certain-
ly it eannot be conceded as such a precedent untll thisg Court,
when the lssue is squarely presented to 1t, on the questionef
the power of the State, examlnes the questlion anﬂ makes &
Ceterndination in the 3tate's favor; and only in that instance
Go we feel thet Gong Lum can be any guthority on this queation.

Justlece Frankfurter: Mpr. Cuarter, while what you say may
e go, nevertheless, in its opinlon, the Court, in Gong Lum,
314 meat on the faot that this issue had been seviled by 2
large body $f adjudicatlons going back to what was or might

#2irly have bsen called an abolitionist State, the Common-

. s -7 T LT -
MRS I & JORNPCSURS - PO E R R VR I ,




21

Going back to the Roberts casz -~

M». Carter: Yes, sir. ‘

Justice Frankfurter: -- I want to ask you =-- and, may

[ sey, particularly in a case of thls ssrt, a juestion does

20% imply an enswer; 2 questlcn rerely ilrmplles an sager. €eaivo

T:o teformation -~ I want (o csX you wrether in the light of

thet fact, this wves & uneniimous opinicn of the Court whrich,

st the vinme, hed on 1ts rorberihip Justice Holres. Jultics

3

'“andeis, Jugtilce Stone -~ and I aw Hlclking thoce cut rot iu-

s

"ldiausﬁds bab ag’ Judbes vho geve zreel eviderncc of beoling vouyr

seneiiive and alevt to questions of so-~called civil ihervies
-=- gnd I should 1lke to ask you whether you think thzt decision
»3sted on thae conceszion by the petivlicner in that ocse, £248
“ae roblem of segregation was not involved and, in Jaco,
that underlasy the whole é@cisionsjthé yhole adjudication --
vanether you think 2 man lile Justice Brandels wrould have bsan
foreclosed by the conceszion ¢f the partles?

Mr. Carter: Well, Your Eonor, In =il honesty, I would
z2y that only paruial Ly would I conglder that te be trve. I
Chiris thet vhat thc Court did in CGong Lum, the lourt vas pre-
secnted with the lssue or the cuestion, and it ecssuped that
fecilitles vwere equal; and the Court at’ that time, with regayd
+0 tals Issue which wes relsed, although they ¢oncedod the
—nower and did not have to make any full 2xamination, it felt

vexat she otly qaeation

et RevAs TLE a3 0TnnY ULJdlod Nl
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that they wvould have to consider or settle was the question
of equal facilitles. ‘ ) i
Justice Frankfurte:: Yes. But the Court took as aettl%d
by & long course of decisions that this question wes many tim?s
decided that this ﬁqwer vas within the eonstitutlenal pover
of the State luglslatures, ﬁhis-psﬁef of segregation.
er.,Q&Qterz Yes; sir.
<ustice Frankfurter: Ths more spociZic cvestion I voulii
_anke vo put to you lg thiz: Do we not heve e luee The oot
chat what you are chellenging is sometiing thet was wvrlioon
nbs She public law andéd edjudications of covrts, izncludin:g
“his Court, By a lerge body of decisicas and, fhére;ore, Lo
question arives whether, and under what olrcumstances, this
urv ghouid now upset so long & course of decisions?
Don't we have ‘to face that, instead of chipping away
end ssying, "This ;as dictum,” and "This was a mild diotum,”
and "™his was a strong dletum,” &and i3 anything to bs gained
by concealing thatcentral fact,thet central issus?
" lr. Carter: Well, I do not think, Your Honor, that you
have to face that lssue.
1y view is that with regord vo this partleulsr question
this Gourt decided with Sweett v. Painter.
n Sycatt v. Painéew in this Court, the only decision
hers yhich was deelded on the question of "separatc but equal,"

e gt ey OTesesr v Petgnmeon . and this Gourt
R e B N LI R PR )

<
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in the Eveatt case 1t seems to me very cerefully to have

decided that it did not have to fsce the question because
Plessy v. Ferguson was not involved.
I think In this particuler cece the only Genlision of vhis
-* Courv whilch can be sald to have declded a questlon of the
ralidity of racimi distinetion In elem:atesy 3chools Ls vans
e that I am discussing.
wow, I think that in view ¢f the sonsession, in viey of
vue facet that the Jourt felt this wes nct a c&ae,@fhfifsﬁ
irpression, although I thlnk 1t was and Is a aase'éf\fir&‘
Lzpresslon in thig uourt at tide Uime 1€ came here, that this
Gourt did not glve the argﬁments et all a full consideration
n wve think thet they reguire.
vustice Frankfurter: 7VYou ere culve right in sugpesting
that this guestlon explicitly es to sogregation in tho primeny
sed3s hag nov been adjudicated Ly this Court.

This question is in that frame, In that explicliness

caeiepransed by pavsleal inegualitiess, and so oa befowve the

Sacst for the first time. Bub a long sourse of legislation

¢
2
E‘

Ty he States, end & loag-course of utterances by this Couwny

zuid other courts in dealing with the subjsct, from the pclat
sf view of relevence &s to whether & thing is or 1s not with-
‘n the pronibition of the Fourteenth Amendment, is from my
noint of view almost as lmpressive &8 & single decision which

: R TR T T TR S A o coragtltutional
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ceze by a direct adyudication* but I do think we heve to

fece In this case the fmet that ve are dealing with a long-
established historical practice bty the 3tates, and the
egsumption of the exerelse of power vhich not anly was vriiten
.on the statute books, but has been sonfiermed end odindicated ?
Ly State courts, &8s well os by tha exressiong of thls Gouws,
HMr, Carter: ¥Well. ITo, Tugtice Tranufuwtin, I wroald Lo
on that shat I was attemnting here co %ike Thy nunooyw nos:..on

PO N £ A bnd 2 A et A ma - e -~ O
- s -y~ * . . 4 ymy e B - - o - .
reoa mesord o tiles ecase. and b ooronmmaln LU o2 sy sl

I heve no hesitencey in gaying to the Court thet 1f thsy

[
{J

Aver

2c not egree that the declslon cen De handed dcurn In our

Lo AR A

¢n this basis of this approech, that I have no hesitancy in
,agying that the lssus of "separate but equal” chould be frced
er:¢ cught to be feced, ané that ian ovr viev the ”séﬁaééte'bat
cqval’ doetrine should be overruled,

Bul as I said before, es the OCoust apperently anmproeechnd
wweatt and Melearin, Lt id not feel Lt had To meet tha%s Iscue
1 we do nov feel 1t has to meel 1v here, bui LT the Jwmund

reached 4 conhrary eonclunion 1a segaprd 0 Lu. when ve.
swurse, talke “hs position that tie "separate mub equal”
cbrine should squarely be overrulad.

Justice Franlkfuster: May ¥ troub¢e vou to aleaxify that?

“ [P . LI R R S Y
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b
this Eansas law ié bed on the recerd, is bad in the Kansasg
eccse; on the "separeate but equal" doctrine, and that even by
that test this law must £211%

Ir. Carter: Ko, sir; I think --

: - . N - o R Y -
Justlice Pranl:furter: Then viy Q9 re not hove Lo faso-
! 11 d
FIRN e, - de e BT
we ‘gercrale but cual” doetmine?
v e Mo, - P Bt T P . B iy w3
Q. LEDnert Zeclule fnoto Dl on oenlo Coust ows oo

e om S D R Y IR .} 1 de o e RN - ey . ,‘
cn L Lave indlcaved bofonz, Uhis Jdouvrt. vith tho sxeoniion o,

Tt faae wmm e e de Ta g e s vy T e T ey e - ey e em
Rt v S P v SAQ Y e -
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utb cguel” Zoeurinc.
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Tasrs iz o Cseiclen in thig Jount, unless $ho Gours h

Taat Gong Luw ve Blece i3 that deslision.

A3 I atctempted to indicate before, tmat was 3 esse of
flilypet dmzyssclion, althic ugh vie Court did 29t geemr to
wes, end that bere actuslly we are now belng presenved -- o

.
Court is rov belng presented -- with & cass of first iunprssiiovn,
when 4% hae ¢ full receord, vhich you csn plve fall cersidexailicr

Yo, erd thel CGong Lum, which 4id not squerely raisc tre lssue,

wa e - " : e -~
cuoey not To b corurelling.




p i ~ All I am saying 1s that you do not have to overrule-
'separate but equal" at the elementary school level in
daclding the Xensas case bceaﬁs@ you have never decided t:»

| "seperate but equal” applied at the clementsry school lowel

| Justice Frankiurter: Are ycu saying that we ean sa:

IR - e g 2 - i T [N . L P eewT e s
2o Tgeparnie bat egual” is act 1 declrine that in saleTov

U o prinary schicsl leoel? Is that vttt you arn Lorin o
Jastlice Douglaz: T think you zre saying thet cefven- o

.. Carsere that is thae conly plzcece thay you Leve doond o
cainorv is 2il opipgnt
~uctice Douglas:  And thet elucaticn 1s differernt; eluca:

Lo, T8 dirfersenty Trom thai.

iir. Certery Yes, alr.
v waseias Dougleg: That is ogows appgwent, Is LU nov?

L0 chne jour ergwient i this cise?

- IS PR T T Ny e R . Ty v PR -y y s «

aulilurdsrs DUl ow ocan thiat be yolr arpume it
- o - ) LR = 1 o =
Desis of Jenl.inz with eduzation thus far has

by - o s i -~ 5 I K
waszther 1t, *the "zoparat? but ejual” doct-lla

-« ale
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Pagiey T oor imtidno sanouk the cucer in this
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Couxrt, -
Mr. Carter: As I interpret the cases in thlis Cowrt, your
Honor, as41 interpret the Sweatt case and the MeLaurin case,
the questlon of "serurate and equal,” as to whether the separete

A Y
and egual dectrine wes satls{icd, I do not belleve that that

r

test wan evnlied there. In llelnmurdn thive wog no zeparctlcn.,

Justice Franlkfurter: But take the Galnsa cese, take

]
L

o L T S o o« ol aa . Lan PO TR LI -
sne beplinning of the "corarote Lut eguel,” and unless I con-

~Lewely miscencelve the coses I heve read before I came here
=ad those Ln vhich I Eve nartlclpated, the test In each one

ey e . f qage o b o
of these casss wis vhethnr "separate and ggual’ Ls relevant o

rhether 1t was satisf{led, and we have held in scile of the

ceoes that 1v was nct gaivisiTled, end that in a constitutlenal

cegse we do not have to go bDeyond the limmediste necessities éf
.
the record, and we have ssld as tp others that for purposes
cf treining in the law jyou have & nined situstion; you can not
draw that line,
Fe, Sarter: WVell, tsle the Galner cesc, your Honcrg

The conly thing that I weuld say cn the Gaines cagse is tlhat

w21t the Court decided in the Geaines cazse wns that slince there

3

wers no fecllitles avallzble to Negroes, thet tha petiticner
dalrnes nad to be admltted to the whilte school.

Now, 1t 4s true that thewre 1s certeln languspge ln the
Galnes case which would appear to give support to Plessy v.

-y

“erguson, but the languege in termgs of the decisicn -~ you




have to take the langusge in regard to vhat the declslon
stated !n the Sipuel case -- I think 1t is the same thing,
and when we get over to SWEatt and M@L@urin, we have a
situation in which this Court went beyond certain physicsal
facilitles and said, "These are not &s important =s these
other trinza that ve ca% not neve," and it decided then to
set standards sc high that 1t certolaly would scem to me to be
impossible fcr a ctate to velldly msintaln segregﬁtich in law
schools.

Ia the Helaurdn cose, wlthout any questicon of separation,
what the Court did was that you have the same teacheﬁs, and
so forth, so there could have been ho questlon of his being
set apart, except 1n the classroom, and so forth -~ there
could be no question cf the quality of instruction not being
the same. |

This Court held thet those restrlctlons were sufficlent
in and of themselves to impalr [Hclaurin's ability to study
ard, therefore, to Geprlve hinm cf the eéual protection of
the law.

S0, in my view, althouph the Galnes case is a case where

Jou hawve the language, the declsions really do not hlnge

on that.

Justice Recd: In the Gaines cage 1t ofTered whnt they
called equal facilitieca, d1d 1t not?

Mer., Carter: They offered faclllties ocut of gtate, out of

¢

1
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state faai.;itigaw - | i
Justlce Reed: But which they saild were e@uai.
Mr. Cartert Yes.
Justice Reed: The Court sald that they were not equal,
Mr,., Carter: Yes, sir; thls Court said not only were they

nct egurl, tut that the state héd the obnligatlon of furnlshing

whateégé facilitles it was geing to offer witnln the state.

Jurtica Reecd: Vell, we did have before us ia the Galnes
cose the preblen of Yseparatle and cgual.” Ve determinsd thst
they were nct equal becausc they weré out of the state.

Mr. Certer: \Vell, yowr Henor, I do not conceive of

"separate and egual® as belng the type of offering that the
State of Idsaourl offered vhen they attenpted to glve cut-ol-
state aid,

Justice Reed: Neilther did this Court; but lMissouri
clairmed that they were equal,

Mr. Carter: I am sorry, I do not think ycu have understcod
my anzawver., I do not coﬁceive of the oul~cof-stiate ald which
Missourl offered to petition Galnes to go to scme instltuticn
cutside of the State as beiug within the purview of & “separate
but equsl” doctrine.

I thinl that in terms of the "separate but equal® doctrine,
that thewve must be the sepresation.  "he “separave but equai"

doctrine, I thinl, concewns 1toeli with sepgregetion within the

State and the setting up of two lnatltuticns, one for Wegroes

¥
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and one .for whites.

All the State was doing, I think there, was thet it knew

' s cbligati
7

en of furnishing some facllities to

Negroes, and so 1t offered them this out-of-state aid. But I
do not bellieve that actually it ca&n be -- I mesn, my under=-
standing is that this can bot be clessified as a part of the
"separate but equal" dactriné. |

Justlice Reed: Mc., This Court did not classlfy it that
way. They e21d it &5 not seperete znd equrl to glve education
in another sitate and, therefore, "You must admit him to the
University of Missourl,” was 1t?

Mr. Carter: The Universlty of Missourl, yes,

Juaticé'Reed: Yes.

Justice Fraankfurter: Dut there 1s another aspect of my
guestion, namely, thet we asre desling here with & challenge
to the constitutionality of leglslation which is not just one
leglslative respons}bility, nct\just &n eplsodic piece of
leglslaticn in cne state.

But we are dealing with a body of enectments by numerous
states, vhatever they are ~- 18 cr 20 -- not cnly the Scuth
but border states and northern states, and legislation which
has a long history.

Now, unless you say thnt this le;islation merely repre-~

;0 sents man's inhunznlty to wan, what 1o the root of this

legislationt Vhat 18 it based on? Vhy was there such

L4
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legislation, and was there any cohslderation that the states
wvere warranted 1ln dealing with -~ maybe not this way -~ but
was there anything in life to which thils leglslation responds?
Mr., Carter: Well, your Honor, I think that this leglsla-
tion 18 clear -~ certain of this leglslation in Ksnsas ~- that
the scle uaslig for 1t 1a races
Justice Dranlfurter: Is race?

Mr, Carter: Is prece.

'
\

‘ustice Pranifuriter: les, I understznd thet. I underotend

211 this legieslaticn, Dut I want te knowv why this leglsiestion,

the scle bacis of vhich s rece -~ 1s there Just scime wilfulness

of man in the states or scme, as I say, of man‘s inhumanity to
wan, gsane ruthless disregérd of the facts of lifé?

Fr. Carter: As I ungerstand the State's positicn in
Fansas, the State of Kansas saild that the reéson for this
leglislation to be applicable in urban centers, 1s that
although Negroes ccmpose I'our per cent of the population in
Kansas,'QG.per‘cent of them are concentrated in\thg urban
a2reas, in the cit}és of' the first class, and that Iansas has
veople from the lcorth and the South with conflicuing rlews
about the questlon of the treatment cf Negroes snd sbout the
separation and segregaticn, and that, therefore, whrt they
4:1d wes that they authorlzed, wlth the pewer that they had,

t%ey authorized tlhese lerge citles where Negroes appeared in

larpge numbers to have sepregated public elementary scheols.

*
1
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Kansas lav?

Mr., Carter: I am not sure, but I believe in 1862.

.:‘

.

rhe Chlef Justice: In 1862, snd the next smendment wrs
18682

Fe. Carter: 1522, Iir, Vilascn tells me. The legisleiicn

T LT e e e W IR R e
X P

on vhich ihis statuse sprese wos flrst enncted in 1852,

/
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Justlce Frankfuriter: Iow weuld rou establich the frcet
4

chet 1t wes Intenced teo protect them egainst them? Zovw would
I find cut 44 I 1iked toc fcllcw your ccent; that is, vhat the
cmencment 18 intended to scociplish, how weuld I go mbout

X

Yindirg that out?
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MNr, Caviaer: T thdnk that this Cowrt in, certeinly since,
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Plesar v. Ferguson -~ this Ceurt, and in Shelley v. Krecien,

repcatedly oald thlic woo tha brods fcr tae romondnenc.
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Justice Frankfurter: Impliedly i1t prohiblited the
doctrine of classification, I take 1t?

Mr, Carter: I would th

dnk, yowr Honor, that without
regard to the question of its effect on Negroes, that this
pusiuess of classliflication, this Cowt has dealt with 1t time
ard timoe again.

Fow “rnple, in regard to a guastion of equal tresiuent

MY

A
Sotvecn & Scre;ga corporaticn auudtied to the sirte, znd ¢

. L . dadd walare gaen et k ¢ v o - : K -
Qoenstle curporttion, vhore the only bhuls fer the Inegunlidy

g the quection of the resldence of the forelpgn corperaticn,

this Cowxrt hes held under 1tz classificaticn cdectrine thot

there is a denial of egual protection.

Justice Franlrfurter: Ieanlng by that that there wes no
rational hasis for the classification?

Mr., Carter: Vell, I think that our posltion is that

there 1s no rationzl besis fcr clessitlcztion besed con thet.
Justice Frankfurter: DBut do you think that you can argue

th2t cr do yau think that ve can Justlfy this case by scolie

avsitract declaration? i

Ilr, Carter:; Well, I have attempted before lunch, ycur

Eoner, to sddress myself to that point, and that was cre of

the beses for our attack; that this wis a clescification,

an instance of & clacsificatlcn,

these deciulons of tiils Court do not fomn a valld vasls for

the legislation.

baged upon race which, under
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" equel protection end duc process in this case?
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Justice Reed: Mr. Carter, you spoke of equal protection,

classlif

cation, on the one slde, and due process on the other?
Is that your contention, that this violates due process?

Mr. Carter: We do not contend 1t in our complaint. We

i

think

that 1t could, but we thought that equal protection was
sufficlent to prctoct uso. .
Justice Reed: And do you find 2 distinctlon between

N

Mr. Javter: I do not. I think that the Court would in |

terma of equal protacticn and due prccess, declde that under
the equal protection cleauze and, therefore, dc not conslider
due process. But so far as my understanding of the law, ﬁ
I would see that there would be no real distincticn between %
the two.

I would like to reserve the next few minutes for
rebuttal,

The Chief Justlice: General Wilson.

ARGUIEZN™ CN ENOALF OF THE APPELLIEDS
By Mr. Wilson

dr, Villson: May it pleese the Court, I represent the
State of anzas, vho was an intervening defendant in this
Droceedlng.

The issue roiszd Ly e plaadiags fled by the State in

the court below was restricted solely to the matter of the
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e@nsﬁiﬁuu&@naliny of this statute, and I want to limit my

remarks to ne subject.

that particular phase of

Thls Court heretofore noted an apparent reluctance on the
part of the State of Kansas to appesar in thls case and parti-

cipate actively 1n these proceedings. Because of that fact

T would lllee to digress for 2 nonent and explain to you the

noziticn that the State tales with regard to this litigation.
As ny adiersary pointed ocut, the effect of the Kansas

stutute 1s local cnly; it Zs not statewide,

3 Furthernmore, the statute permits,and does not require,

boards of education in deulignated citles to melnt-in segregeted

school systems.

Pursuant to that statute, the Board of Education of the

I ok o 2 Sk SR

City of Topeka set up and does operate a segregated school

system affecting students in the elementary grades.

e TR R e T Y

Now, this lawsult in the court belovw was directed 2t the

: Topeka Bozrd of Educatlon.
: The school system set up and meintained by that Board
wves under attacl:, The Atterney Generai, therefore, tooklthe
position that thils action was local in neture and not of state-
‘ vide concern., Ve did not part&éipate actively in the trial
; of the case,

Hovever, after the trial in the court below there was a
change 1n personnel and a chiange in attitude on thne part of the

Zoard of Educatlon. The Booard of Fducatlcn determined then

i
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that 1t would not resist this appeal

thereupon determined that he should

The Attorney Genersl

be governed, his attit:ude should be governed, by the attltude
 taken en the local level. Consequently we did not appear.
I mention thils to emphrsize the fact that we have never
at any time ent@r%ain@d.any doubt about the constitutionallty

of owr statute.

The Chief Justice:  Gconeral Wilson, may I state to you

that we were infoiried /2t tie Lozrd of Educatlon weuld not
be repwcesented hers 1n arguiicnt, and weuld net file 8 brilef,
and 1t belng a very Inporitent question, end thic case having
facets thet other czses Gid not, we wented to hear frcm the

State of kensas,

: ) Mr. Wilson: Ve zre very glad to comply with the Court's
reguest. T was simply sttempting to emphasize that we did not
f intentionally disregard ouvr duty to this Court.

The Chief Justice: I understand 1t.

As T understand it, you had turned it over to the Board:

cf Dducation and eimected fiem Lo &ppear here, s that right?
Mr, Wilson: That 1is ccrrect, sir.
The Chlef Justlce: And when we found out that they
were not golng to, we did nci wvan’ the State of Kanses and
its viewpolnt to be uilent.
Fr. Wilson: ilcy, the vievr of the 3State of hansas cen be

stated very simply and very briefly:/ Ve belleve that our

JUTE
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~are cltles of the seccnd ciass, and cltlies of

e 1< T

statute 1s constitutional. We do

not believe 1%t viclates

the Pourteenth Amendment

Ve believe s8¢ because our Supreme

> Court, the Supreme

Court of Kansas, has specifically sald so., We belleve that

the declsions of the Supreme Court of Kansas follow and are
supperted by the declsicns of this Court, and the declsions
cf many, nony appellate courts in cther %urisdictions,

In crder to complate the ;,rapnctive cf the Cowrt viin

reé;ect to the Eonsas schoel systemn, I should like te ollude

cefefly to the peneral strtutes of Eansas vhich provide

for elementary school education. +

There are three trpes of municipal ccrporaticns in Kanses

suthorized to mainioin pubiic elemsntary schoois. There is

the city of the flrst clasa, citles consisting cof 15,000 or

r.ore persons, of whlch there are 12 in the 3tate; then, there

third class,
which are included within the ccrmion school districts.
Now, thls statute, I want to emphasize, applies cnly te
uieo of the flrat cliss, to those cilties wixlch have
populations of nore thazn 15,000.

v It doea_suthorize sepzrate schocls to be malntained lor

ot

‘he liegre and white

[&]

reces In the elementary grades in €hose

[¢)

ltles, with the exszztlon of Imnsasg City vhere a capars

ci'

2

(i

Junlor high school asd high school is authorized.

lig adversary hra conceded, and the ccwrt belew hzs found,




. there was no substantial inequality in the educational

racilities afforded by the City of Topeka to these appellsnts.

The physical facilities were found to be the same, or sub-

stantlally alike. -

Not culy was thet finding made with regrrd to physical

facilities, but the course of study was found to be that

subsc“ibed by state “aw and followed in both systems cof scheols.

stEnt

Tre Inclruveitliconal :23 Litles varve deternilped to b2 sube

ially ecgual. Thore wes the ften of clstinctlion viesein

trongaorvaticn vas suppiled to tie Legro studen 3 and not

rmr

to he vialt: studentz, Thnt cortsinly was not an Litem whilch

sonatltuted cuns of

C"“

) KR
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I 4% ks -
ton eqelinat trhe Negro students,

Thercelcre, Lt is cur tiecry that thls case resclves iiself

simply to this: Whether thes "separate but equal” doctrine is

still the law, and whether it 1Is to be fcllowed in thls case

by this Court.

that

-

I3

My adversary has nentlcned -- agsin I vant to emrhasize

the Nezro poptlaticn in Ilansaes is slight. Leess then four

per cent of the total ropulation belcng to the Negro race.

populaticn, is pnHrcxiniciely two 1llllon. The tctal licero
2 -

populztion is approximately 73,000,

Jusitice Franl:furter: Thee 1s that number?
I, Wilson: Sir?

anltfurten: Y=t 1z that nuniber?

oy
L.
(2]
cr
hes
[
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i, Vilsen: The repulatien of the State, the teoial
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Justice Frankfurter: And of those, how many are in the
cities of 15,000, about nine-tenths, would you say?

Mr. Willson: - Cur brief says that nine-tenths of the

Hegro populatlon lived in citles classified as urban,

5 The urban classification includes those of 2500 or more.

a I sheculd say that two-ithidlrds of th@‘Negro poepulation lived in
“:itiés of the [irst class.

Justice Franlifurter: And this, according to youwr brief,

£s I reuenver -- the procent situation in Kansas i1s that this

RS B ik

segregated class of primcry schools are in cnly nine of those
clitles? | |

Mr, Wilson: In only nine of our cltles.

As I recall, there are 18 separate elementary scheools
maintalned in the State under and by virtue of the statute.

S S
There 1s one separate junlor high school and cne separate high .

TR TR T TR T N e e

¢ school,
Y In other cammnities ve do have voluntary segregation,
5 but that dcas not exist with the seanction or the force of

lav.
Jugtlice Black: Do you have any Indisns 1In Kanses?
Ir, Wilscn: Ve hﬁve a few, your Honcr.
Justice Black: Yhere do they go to school?
Mr, Wilson: I know of no instances where Indlans live
in éities of the first class, lost of our Indlens live on

the reservatlon. The Indizns vho do live in citles of the
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first class would attend the schools maintained for the
white race.

Justlce Black: Those vho live on the reservations go
to Indian schools?

Mr., Wilson: Yes, sir; attend schools maintained by the
Goverrnment.

custice Elaclk: Do auy pecrle go to tham besldes the

Fe. Jilsen: I do nct bolieve so, sir,

Jus vlece Franlklurtor: M2y I trcouble you before you con-
ciude your frgument, to dexl with this aspect cof the caze,; in
the light of the incident of the preoblems in Kansas, nsiely,
vhat wculd be the consequences, as you see them, for this
édurt to reverse this decree relating to the Hansas law, or
to put it another way, suntose this Court reversed the czse,
end the czce went back to the Dilstrlcet Court for the entery
of a rroper decree. Waot would Eonzas be urglig should be the
nature of that decree in crder to car:y out the direction of
thls Court?

Ir, Wilson: A3 T understand your question, you are
asldng me vhat practical difficulities vould be encountercd 1n
the adminlstraticn of the school system?

Justice Frankfurtcr: Suppose there would be some
difficulties? I want to lmoew vhit e cconsequances of the

reversal of the decree would be, end what Kansas would be




ng us the most for deallng with those econsequences of !
the decree?
Me. Wllson: In perfect candor, I must say to the Court

that the conseguences would probably not be serious. o

As T pointed out, our Hegro populatlon is small, We do
Sh&v@ in owr llegre schecels Ilegro tezchiers, Nepgro administrators;
that would neccesserlly be ccoimilated in the scheoel system a2t
ilarga. Lo rght poeduss come edoinistrative difflculties.

I can iragiae no serlouws Sifficulty beyond th%t.

S

oy taz question ¢f tha seorcgation of the Negro race
in ouwr schcools has freruently been before the Supreme Court
of Zznses, ond at the oculget T sheuld say that our Court

‘has ccuzistently held that segvegation can be practiced cnly

rhere authcerized by the ctatutes. L

The ratiocnale of all thcae csses is simply this: The

3
#
y

;mxnicipal corvoration mzintaining the echool district is a

ereature cof statute., It can do ohly what tie statute

‘guthorlizec. Therelore, unlezsc there is a specific pover

(l

conferred, the municipel corrcration isintaining the school

€lstrlict can not classify students con the basis of color.

Justice noed: Iave thore been efforts made to remove the
Act peralviing scpuesEtion o cuiliovizing segregetion in
Kansas?

lMr, Wilson: I veczll, I think I mentloned in my brief,

in 1876 1n a general codificatlon of the school laws, the




provision authorlizing the malntenance of separate scho

was apparently, through lnadvertence, omliited by the

Leglislasture. It vas nevertheless deemed to be repealed by

1mplication.
But thereafter, in 1879, substantially the same statute i
i
was again enscted. 3ince that time, to ny lmowledge, there }

aeve been no censidered effcrts mode in the Zeglslature to

repeal that stetute.

Justice Jacksen:  MNr. Atteoney Ceneral, you emrhasized

th2 four per cent, end the smallness cof the population. Would

that aflfect your rrcblem 1f there were heavier ccncentraticns?

Hr., Wllson: It 1s most difficult for me to answer %that
gquestion., It might. I am not acquainted with the sltuation
vhere there is a heavier concentratich, in cther words.,

Justice Jackson: I mezn, your siatute adapts itself to

different localities. VWhat &re the variazbles that the

statute wia designed to ttie care of, if =ny, 1f you know,

at thls late date?
Mr, Willson: Ily theory ol the juztification of the

\ statute is this: The State cf Kensas was born out of the

struggle between the llernth and the South pricr to the vax

betwecn the States, anc our Sinto vwas populated by sqguatters
fron tae Hiorth and fi:zr the ;cuta.
Those squatters settied 1n commiunltles: The pro-

=

slavery elements settlcd in Lecvenvorth, in Atchlson, and
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lecompton, The Free S5tate elements settled

in Topekn, in

lLawrence, and in Wyandotte.

The Negroes who came to the

State during and immediately subsequent to the war also
settled in communitles. |

Consequently, our early leglslatures were faced with this
gituation: In some communlilies the attitudes of the people
were such thot it was deened best that the Negro race live
apart.

In other comnmunitles a diffcrent attitude was reflected.
Also in some communities there was a substantial Negro
population, In cther comwunliles there were few Negroes.

Therefore, the Leglslature sought by thls type c¢f
leglslation to proviéeﬁa means whereby the community could
adjust 1its plan to séit local conditlons, and we believe they
succeeded.

Justlce Jackson: You mentioned Topeka as cne of the
three State settlements, and that seems to be the subject
that 1s involved here with the segregation ordinances. Is
there any explanation for that?

Fr., Wilson: As I explained these matters -~ I am
speculating -- we have n Koncas --

Justlce Jackscn:  Your cpoculaticn cught to be werilh nmore
than mine, ' ‘

Mr. Wilson: JWeihave in Kansas history a period of
migratlion of the Mermro mace te Ionsrg vwhich we call the exodus,

4
¥
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the black ecxodus, as spoken of in the history books.

ﬂ:. At that time, vhich was in the "80s, large numbers of
Negro people came from the South &n@.satmled in Kansas
comnunitlies, A large number of those people settled in
Topeka and, for the first time, I presume, and again I am
sueculaiing, thare vas oreated there the problem of the racial
cdjusient witain the ccrmnunilty.

The rocerd Iin thls case infers théﬁ segregation was
establisned in Topexa chout 50 yesrs ago.

I am assuning that in my speculation for the Court that
segregaticn began to be practiéed in Topeka after the exodus
had given Topeka a subsitantlal colored population.

.+ Justice Reed. You spoke of the density of the Negro
population, of about four per cent covering the State as a
vhole. Have you in mind wvhat city has the largest con-
centratlion of vesidents by p@rcénﬁaga?

Mr. Wilson: The city with the>largest concentration of
Negro population is Kansas City, Eansas,

Justlce Reed: That is by percentage?

lir, Wilson: By percentage, as well as in absclute
numbers,

Jugtice Reed: How high 1s 1t there?

Fe, VWilson: The Hegro pocnulaticn, I should say --

perhaps Mr., Scott can help me with this -~ I should say not

nore than 10 per cent, ls that ccrrect?

L4
]




Mr. Scott: That 1s about right, yes.

mz‘o W &

on:

in our Kansas Supreme Court and has been upheld, and I cite
in my case the leading case of Reynolds v. The School Board
where in 1903 the Court held flatly that the Kansas statute
does not viclate the Fourtecnth Amcndmont to the Coastioution
ol the United Sﬁat&s.}

That opinion is &n erxhauvotive one vherein the Court drew
ott the Roberts case in llassachusetts, and numerous other
cases clted in the appellate cowrits of the stete, and the
Court followed spec’ficaily the rule laid down in the Piescy
case.

It is our positlon thet the principle announced in the
Plessy case and the speclfic rule announced in the Gong Lum
case are absolutely controlling here.

We thinkfitAié'sheer sophlstry to attempt to distingulsh
those cases frdm th?:case that ig here presented; and ve
think the question‘b@fare this Court is sinply this: Is
the Plessy case and the Gong Lum case and the "separate but
equal® Qoctrine still the law of this land?

Ve think 1f wou decide in fevor cf theoe eppellants, the
Court will necessarily overrule the doctrlnes expressed in .
those cases and, 2t the c-mz tine, will say that the 3

legislatures of the 17 or 21 states,. that the Congress of

the United States, that dezchz of appellate courts have been

¥




wrong for 2 period of more than 75 years

‘belleved and have manifected a belief tha
though separate were within the meaning of the Fourteenth

Justice Prankfurter: There is a third cne --

Justice Burten: Don't you recogrice it\aa'peasible that

within 75 ycops the social and economle conditions and the

perscrnal relatlict.s of tha Notloh may have chéinged so that

wvhet nmay hive bacn 2 valid inlerpesitation of tham 75 rezvs

ago would net be a valid interneectation of them constitutionslly

today?
Ar, Wilson: Ve rocognize thot as & possibility. Wa

do not belleve that this record dlscloses any such change.

Justice Burton: Eut thet might be a differenice betwsen
saying that these courts of appeals and state supreme courts
have been wrong for 75 years.

Me. Wilson: Yes, sir.

11'We concede that this Court can overrule the Gong Lun

doctrine, the Plessy dcclivine, but neveritheless untll those
cases arez overruled they are the best guide we have.

Justlce Frankfurter: Ls T understcod my Brother
Burton's question cor as I got the implicatlon of his quastiorn,
it wasgno that the Court would h2ve to cverrule those cazes:

the Court would simply have to recognize that laws ere

kinetlic, and some new things have haprened, nct deeming those

4
'

-




declsions wrong, but bringing into pla;

toward a new deecision. I do not know whether
me, but that is what I got out of 1t.

Mr, Wilson: Ve agree with that propesition. But I

think that there 1s a:@ﬁw;ng;in the record

repeat, we do not
here that wenld Jjustif'y such a conclusion.

Now, sciething has been said about finding of fact No. 8
in the District Court, end I would like to comment briéflg
upon that finding of fact.

The Court will recall that that is the finding of fact
vhereln the lover court determined generally that segregation
of whilte and colored children in the public schecols has a
detrimental effect upon the colored ehildren.‘

It may be signiglcant that this finding of fact was
based upon the uncontroverted testimony of wltnesses produced
by the appellants in thils case. '

I should also like to point out that that finding ;éi)lf},(
fact was based upen the uncontested evidence presentedlﬁy
the case.

We think 1t is obvious, however, that the District Court
regarded finding of fact No. 8 as being legally insignificant
because having made a finding of fact, finding of fact No. 8,
wherein the genersl statement is made that Negro childrea
might be beneflted by attendance 2t an integrated school

system, thz Distrlet Court concluded in 1ts conclusion of




1 court has heretofore flled 1

ply this:

iing of fact and concluslons of law, together with an

. opinion, and hes held that, as a matter of law, the plaintiffs

have falled to prove that they werc entltled to the rellef
demanded.

In other words, finﬁing’af.faet Ho. 8 1s immeterial,
ve belleva, so fapr es the iscues of this cose 2re concerned.

The court did find, &nd we have m@nﬁian@d the firndirg
gnocifie2lly, tiat phyolenl fellities were cquil; the court
found that instruction2l facilities were equal, the court
found that¢ cowrzes of study were egual. Thcese are the items
that the S3iate and the school distrlet have wilthin their
power to confer.

™z edditional ivem, ihe paychological reazction, is
something which 1s somethlng epart from the objective
components of the school systen, and comething that the State }
does not have within its powor %o confer upon the puplls |
therein. :

Therafcre, the District Souvt, and we believe rightly, ;

regarded 1t as scmething that 1s incohsequentlal, lmmaterial, !

e

not governing in this case. : -
We make one furither peint in owr brilef that may be
significant, and that Lg that finding of fact Ko. 8 is a

general finding. It does not relate to these specific

appellants.




As we understand the law, in order to obtain

junction, obtain injunctive relief, which is p

e
d for
i

r in the é@uv%

here, 1t is necessary that these appellants shon

below, flrst, that they have actually red personal harm

from attending segregated schools in Topeka, Kansas; they must
gshow that elither they have been deprived of some benefit that
ie conferred on the rest of the population or they must show

that they ave b@iag!subjeeteﬁ to some detriment that the rest

cf the population does not suilfer,

Now, we gubnit that there 1s.nething in the findinrg of
fact No. 8 vhich indicates that these esppellants specifically
have suffered any harm by reason of belng compelled tg
attend an integrated school system Iin the Clty of Topé@é}

I £hink it is significant that all of the other findings
of fact relate speeifically'to'the Topeka schocl system.

They use the definite article when describing "the" system,
until finding of fact No. 8, and there the general statement
1s mede indlcating that the court belleves that Negro children
generally would be better off 1f they were attending an
integrated school systen.

Now, we submit on the basis of that finding of fact the
plaintiffs below and the appcllants here have not shown their
right to injunctive rellefl Lecaus> they have not shown the
injury that the declslons of thls Court seem to require.

The poaitlon of the State of Kansas, to emphesize again,
f

4
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Our statute 1s constitutionsl; it does not

‘ourteenth Amendment, and that ‘position is

supported by all of the decisions of the Kansas court That

position, we think, 1 supported by the declsions of this
Court.
Thank you.

REBUTTAL ARGUMENT ON BEGALF OF APPELLANT

By Mr, Cavter:

below makes necessary a reverzal of 1ts judgment.
Withauﬁ regard to any other consilderation, the court
below found that lnequelity flowed from segregation, and our

position, as stated previously, is if there are facilities,

educational opportunltlies, in fact, that educational oppor-
tunities can not be equal in law.
Justlce Black: ¥Why do you think that would apply?
Mrffcarter; Because of the fact, sir --
Juséice'Blackz Suppese 1t hed been found differently?
Py, Carter: If 1t had been found or I should say if the
court agreces that the findings are correct --
Jugtlice Black: Suppose another court finds stricily
to the cottrary wlth reference to the pgeneral principle, what
would you say?

Mr, Carter: Well, this Court, of course, in a question

1ika that reexamines the findinps oe the basls for the

R s

Kr. Carter: We think that finding of fact of the court
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ndings and can reach its own conclusion in thet regard.

Justice Black: Do you think the Court can make a

finding independent of the basis of fact?

Nr. Carter: No, siv, they do not. Vhat I mesnt to say
vas that this Court, 1f they agreed with the fiﬁdi@g& on an
examination of this record, agreed with the findings of
fact of tha court below, and came to the conclusion that. the
court belov had correctly found the facts on 1ts own iade-
pendent examinatlon, that thls Court would ~- 1t would

nt. I do not

o
&

necesslitate a reversal of that courtls jJudgm

mean that the findings of the court below come heve 2nd that
you have to accept them. Of course, I do not agree with that.

Justlce Black: Dc/y%ﬁ think that there shculd be a
different holding here with reference tc the question
involved, according to the place where the segregation might
oceur, and if not, why do you say 1t depends ~-- why do you
say that it depends on the findings of fact at all?

Mr. Carter: I say about the findlngs of fact because
vhat I think the court below did was in approaching this
question 1t followed the example of this Court in McLaurin
and Sweatt and, I think, it approached the questicn correctly;.
so that 1t found that inequality in educational copportunity
existed as a‘result of tﬁeiracial restrictions.

Justice Black: 1Is that a general finding or do you state

that for the State of Ransas, City of Topeka?
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Mr, Carter: I think I 2gree with the fact that th
finding refers to the State of Kansas and to these appellants
and to T?peka, Kansas. I think that ﬁb@mfim@iﬂgs were made
in this specific case referring to this specific case. !

Justice Black: In other words, 1f you are golng to go
on the findings, then you would have different rulings with
respect to the places to vhich this appllies, is that true?

lir, Certer: Well, the only thing that I think the
findings dc vhen this court recched the question and held
this fincding, 1t seems to ne that the oniy thing that the
findings would do is that, vithout regard to the question,
the court below, exanining the facilities found that they
were ugiequal.

Now, of course, under our theory, you do not have to
reach the finding of fact or & fact at £ll in reaching the
decislion becesuse of the fact that wo maintaln that this is
a2n unconstitutioncl clagsification belng based upon race
and, therefore, 1t is arbltrary.

But all I was attempiing to address nyself to was to
the speclfic examination by the court below onnthe impact of
segregatlon on the equailty of educatlonal copportvunities
afforded.

Justice Black: Arc you plarning to éftach relevance to

anything except the quectlon of whether they are separate but

equal?

. eigme
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Mr. Carter: I think that they are relevant to the
question of vhether they are equal educational opportunities

thether, in fact, you have

equal educatich in the opinion of the éourt below, that the
findings are relevant, and I think that the court below found
that the educational facilitles were unequal 28 a result of
segrezdtion, but Lt felt that 1t could not reach the legal
cenclusicn that they were unequal becsuse of two deeiaieng

ve have discugsed.

Now, to conclude, our feeling 1s that this case could be

decided on the guestion of the 1llegality of the classiflcation

itself. )

This case aliso could be decided Qn the question of ehual
educational opportunities as they ar@iexamin@d by the approach
of Melaurin and Sweatt.

We think that the cowrt delow did the same thing. The
court below did what this Court dld in Mclaurin and in Sweztt,
and ve think that in the examination of the equality of
education offered, that ﬁhat it did was 1t found that these
restrictions imposed disabilities on Negro children and pre-
vented them from having educaticenal opportunities equal to
white, and for these reasons we think that the judgment of, the
ccurt below should be roversed and the hansas statute sﬁégid
be siruck down.

{(Wherveupon, at 3:15 p.m. the argument was concluded.)
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