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The Chief Justice: Case No. 8, Olier Brown and othe rs

versus the Board ofi .Education of Topeka, Sihawneo Chunty,

Kansas.

The Clerk:~ Counsel are present.

The Chief Justice: !4e. Cate

ARG~T2BT ON BFiAL? OF T HE APPL~A>:$

M~r. Carter: This case is here cn drect appeal. pux'e;

to Title 22, Section 1253, 2201(b)1 , fromn the fIludp::,e

a statutory three-judge court, District Cort for the Dur'a

if Kansas, denying appellants ' motion, application for a g rm:za-

nent injunction to rentrain the erforcement of Chap~tFr 72, 172

of the General Statutes of Kansaps on the grou~nds of that

statute's £stal oonf'lic~t with the rquirements anda guarantees

of the Fouyr-teenth Amedment.

The statute in qouestion emp~owersa hoards of education :~n

cities of the first clasi in Kasa to maiLntainA and~ operate~

public &eementary schools on a segre gated basis,) with the ex-

'ne*i;:.cn o:2 Kansas CityT, Kansas, which. is empowered~ to mana:I

se gzgated public high schoolsz a~lso.

The law of Kanisas is clear, as construed by the highest

cour of' that State, that except for this statutory authority4

;he appellees in thtis inotanico iould have no pow~.er to make any

,4.1.,,7 -'r n " s'tst~j.-- :lK tablo .~~J)L £1tafslnon L 1hildron on
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basis of raoe and ol0r1 or, to put it another way, the 1w :;

Kansas is this; that .it is a violation of State law fcr any

State officer to use race as a factor in affo'rin eucatic ..

opportunities unless that authority is speciffically. , 1cle:

n epressly grantedg by th Legislat.re.

The Stt cszes, which Cre set forth -an vould~ set

out are tted ait page 2 o:f carbre:

.oLUi is~ to be. note thatj t4hs se~tt -;o" -

type of2 colo:'a dicLwinatiLon inl high ecolwih3:

The Topeka school systema is oprtd on a si-three- ,I

planx; eementary socol goLag througi the s:UEthi gxrade

after junior igh s schools though the ninth ad e; an d t .

after seio high schools.

So that in this instance, appellan.ts a~re req~uired tc

attend segregated elem entry s schools through th e sixth g

br.t thereaf'ter they go to high schools wtithout any dete

.in being rade as to which school theyil

If appellantsi are of Negro origin, they ar iminors wh

's.e eligible at the perent timo to ~attend thei publico elec .ie

t&ar Bchools in Topelm.

The appelleea a::e epovrd by Stt law to nainta:ran~

putb2lc school sysevm iLn Toe:a ~sass h City o2 Top;&



3 0hool purpo:3eB* In each of' these divis ons appell2ees maint. ain

one school for white residents; ine addition, they maintain four

segiegated schools f'or Negroes .

It is the gravmrnen of± our complaint -- it wass th, ga mz :

ofou complaint belovx, and it irs the grvae of' cour;pc1

hee-- 32.t the apelecs~ hvve deprved tr hasc tenm ..:-

, iv(; of the ettel jtci of tho Jza d. t!-v t;-z

reqire apllants to a. tend public clemntozy scoo.s o.

defended this action on the grund2 that they were acting y.-.2

:art to the2 statute; that holatsw r nt entitled tc.

entay- schools, wrhicha they maintained for white children.

'olly eu of race and. oor, Lad !.2,t thyr wou.drnt

ad:Gedi 2.t those schoo~ls because they were Uegroes.

.usc ;tS.o, cand afiatvl aserts thst the State has thPe

o r o au thrre3. ti on o racia ditict for

.:ulr ic aV ch l7 . . p r p o e . .,. -- W U t, ... a ~~ ., ... :... V..', .::, .

The on y St Lt-. : bA . t . V .G ... 6 o7 Fe e a co si t tinalw? . .ww ' l i .ia ion hi ch

a t. E.t ofi~ J Kane'ttt Vce cn:.r. den on. &wv .. a poer~iA..ii lathat }we ths
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distinctions are imposed the school physical facilities for

Negro children mus t be equal.

With that limitation, they say that there can be no

constitutional limitation onl their pow'ri' to impl )Qo racl :

Uinctions.

A three-judge court waz conivenedc Ib the coo~t b-.lei~

suiant to title 28 of the Urted States Code, section 2221 :: 2.

224 and there a tial on the meil.ts took a±ce.

At the trial, appellants int'oduced evidence desi:ae. a

conclusively demons trate that the act of segr tion in an :

itself made the educational opp~ortuities which wiere provide:

in the four schools maintained for Negroes, inferior to these

in the -eighteen schools which were maintained for white cVLP

crena, because of racial segregation imposed which severely .

handicappedNegro children in their pursuit of loowled~ge. d

rmde it impossible for them to secure equal education.

In the course of the development of this uncontrovert;ed

est imionly, ppe.lants showed a t they and other Ncgro ch.

dre similarly situated were placed a.t a seriotus disadanuay;:

tills, and that they were denied The opportunity to learn:

co adjust personally and socially in a setting comprising ,

3ross-section of the dominant population of the city.

It was testified that racial segregation, as practiced

v r.he ity of Toneka, t to 'r lyte appellats an .thi



group to an inferior as3te; that it lowered their level of

aspirat ion; that it instilled feelings of insecurity and

inferiority with them, and that it retarded their mental c

educational development, and Io' these reas on$, the te u ti Ka

said, it was impossible for the Uegr c. children whorere

cif in there four' schools to scours, in 'fact ozr C. i'

education which was equal to that available t3 white e~.( z

in thae eighteen elementary schools mz§intan for? ri.a

On August 3, the District {Court filed i.ts cpniSon~,

fidings of' fz~ct and its conclusions of law, and a ie

decree, all2 of' which are set out at page 238 of the ree~

We accept and adopt as~ our own all of the findings of

fact of' thpe oourt below, and I wi;sh pecifically to calr. tO

the Court's attention the findings which are findings 4., 5.

and 6 , which are set out at pago 245, in which the~ courti

found that theretwas no ma2terial dif:Jeience between the 2c'.

sch1oolB maintained f'or Negroes, and the eighteen school:

rnzintained f'or white children with resipect to physical ei L'

ities, the educational qualifications of' teachers, and 3.e

courses of' study prescribed.

Here we abandon any claim, in pressing ouir attack c..

una ons titutionality of' this statute -- e abandon any clain:

of' any constitutional inequality which comes from eating

other than the act of' segregation itself'.

I n . ' .i V ' ,4 sh r t th el i e o l h a s 1 C a .. 3r .i. k i t : . x ... L.',,f
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constitutionality of~ the statute of 1Y.aas ±a that it erpwee

the maintenance and operation of racally segegated choo1i,

and under that basis we say, on the bas is of' thei" fact that;

the schools ar~e segregated, that Negro childrn arsdni-

"qua. protection of the lava, and they rcnnot si e equality

Ths h coat fund~ aa a futt, ':.n: I uill. go into 1:cu

B.t u.. it o sao iauoe .: w2~..r J

equalityi ac, it concludedca, as a. roster of~ la tha t

only; ty"po o~f educationral. inecual:~-y which wasi cognimbic.

ote fteom mezeial atnd pr i facorv; &nd absent any

"We... ar bon by Plessyi" . . . .. ^. v .. qe g s n an . . i "e«id .ong r+a"

V. Ric to hold3 i.n appell.ees £ favr, and uphzilding ta

con::tttionality c7 t's tott.

We have one fundamsl contention whc 1.7 *will se a .

e :lop in the~ ocr::e of~ thi araent,~ and that contentican la'

t>sJt no State has an authoity une the eqa-potcir

clause of~ the Fours.teenth Amendmnt to use race as a atri

eff :d i ed 6 ... at i l op or u it c sa n ' .. .:. .. b. 1., i te ci .:..tiz.s. .. Z -..
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of citizens by the States forz public s school ptz poses on the

basis of race and color effect an unlawrful and an unleonlI iatu-

tional classifioation within the meaning of' the cqu-alprotoe-

tion clauses and, secondly, we aay that whera public scxol

attendance is determined on the basi ofJ' race and color

that it is irnpssible for Negro hild3re: to :mu equi c 3.-

tioi of the las .

elemientary s choo~l level for the poe of~ giving the::: edca-

tional opportunities.

It is our position that any legislative or govenmetal

declassification munst fall with an even hand on all pesons

S iilarlyi situa3ted.

This Court has long heCld3 tl-at thi is the 1cw with

ra:ect to . lwfu classification, aid in order to asue

th:a this even-ha~ndodnesg of the law :in temars of clssificatim:

e:E t thia3 0our't has a e t standards which say tira where ne

Le{sture of az Stat, eeks to irake a classication or

ditiction amocng persons., that that clssificatXon and ';hoio

distinctions nmust rent uponi uoma differentiation :?airly related

a to the object uihich the State seeha 'o regulate.



Now, in this case the Negro children are -- and other

Negro children similarly situated are -- put in one category

for public school purposes, solely on the basis of race and

color, and white children are put in another ca tegory for

the purpose of determining wihat schools they will attend.

Justice rinton.* Mr. Carter, I do not know he ther I

have f'olloved. you on all the .acts n this. Vs *hare a

finding that the only basis of ci.tssifc tion was race or

color?

Mr. Carter: It was adt'ittcd -- the appelloesi admittd

-ini their anfsvar -- that the only reason-i tiat the:; would no;a

permit Negro children to attend the 18 white schools was

because they were Negroes .

Justice Minton: Then we accept on this record that the

only showing is that the classify cation here was solely on

race and color?

IMr. Carter: Yes, sir. I think the State itself concedes

this is so in its brief.

Now, wez say that the only basis ffor this division is

race, and that under the decisions of this Court that no

e tate can use razce, and race alone, as a basis upon which to

;round ary legislative, ary lawful conr titutional Futhority1

and, particularly this Court has indicated in a number of

opiniicns that this is so because it is not felt that race
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a real differentiation, anid it is not relevant and, in fact,

this Court has indicated that race is arbitrary and an

irra tional standard, s o tha t I would also like to point out,

if I may, going to and quoting the statute, that the statute

itself shows that this is son.

I am reader; from the cucte o t:e tatt c Cro : pag;e S

of' ouir brief. The statute says :

l(ho Ecar'd of EcCticx rn y c rga ize end :,.:.t i in

veparate s chools for the education of wh~'ite r ad c(Kicd

chljdran, including the high schools it Kansa Ci:y, anr.

no discrnimiatiorn on account of color shall be nadec in hi§h

schools except as provided herein.

We say that on the face of the statute this is explicit

recognition of the fact that the authorization which the

State gav"e to cities of the first class, and so forth, to

2ake this segregation oni the basis of race, carried with it

the necessary fasct, that they were permitted to discriminate

oni the basis of race and color, and that the statute

recognizes that these twc things are interchangeable and can

not be separated.

Now, without ftu there bela:boring cutr classification

argument, our the cry is that if' the normal rules of'

classif'ication, the equal protection doctrine of clsifi±ctirin

apply to this case --- and we say they should be applied -a

;a,.:x:1: 'th"1 S a1 s t ' _ t4 .. 7J I ',_°'.' y, arTC. 't i L c . s



ground, and this ground alone, the statute should be str.ck

down.

We also contend, as I indiested, a :eend ground for

the unconstitutionality of? the statute, a seond part of the

mtin contention, is that this type of seg'e; tion rakes it

imosible fce' Negro children and ap;pellents in tis e: ;

case, the court below found thiis to bes so as & f:ct; andi I

7Zld92 turn~i. againt to Zuctc o: a 4 fte ecd irr

N'o. VIII, where th2 court in~ its f1AOining SaiC., anc. I. qw7tc.

" Segege tion of white and e olore children~ Th ~inpbli

schools has a detrircental effect u~pon~ the cclosed (ildZere

Tne impact is greater when it has th esanction' of? the lax:;

for the policy of separating the races is usually interprec

as denotting the inferiority of the Negro group, A senise

of iniferiority affects the Imoti vation of a child to lead:?',

Zegregtion wit~h the san ction of law. therefore,has a edec

to retain the educational and mental. develo~nnt of Negro

children and to derv them~ of some of the banafits they

wo ald re eive in~ a ra cial intera ted s chooal s yste."

How, as we had indizated- beore, this finding is amply~

supported by the uncontrovertsd testimony, and1 we feel that

what the court d3id in this case in approaching this iftiding

was that it made the same approach on a factual basis that

th,,,.-.1 l . l c .s u .n t c .2



It is cur' contention, our view, that when tis: Court

was cnrt'onted with the question of whether Maur.i End

Svettt ~were afforded equal. educatic.cpportuiti.es the G

~t 2.Zc.. at the retrctions'U im~pte oC §1ind .::.t e-e

J .. t.- -

.'. . ! .

t. o : § ..ii t2 -V1y; 4 .: s . v " .._. .. : ..r.i .:3L ~ 'l~ .. ' er '~i'. .

.. ch~e a. eilrnts copaia -- 2 pac them ene h:

-ch~ild&een in the class at a disdatage with respect t

- li~ty of edusA tion~ i. ther 1:ce~id recei-,''d h

a re~csut of these restricticn~s, Negro children~ tre --- tie

e c pent o their r.:inds, E: the~ learning >rocer s is

- ~. E nc. demgc~cd,

ec take the pcsiticn that 1he:-e tre exis ts u iona

: cnily conce"n oC the Consti htut , wr tith the question o

- .. : h. d to be 'qual.; ad ... ent -. ny inequality wi..th

I ' .. -. f _

K



Plessy v. Ferguson and Gong Lum v. Rice "

It is also clear froim thae coutrtis opinions that it wa

in a great deal of' confusion and doubt and, perhaps, evei

in torture in reaching these r esults.

I would again like to quote fe'cni the record th: cou 4

opiaio, o page 243, an the Ccur t skirs:

FF"C' If .. e re a tion L.1 ritain c. 3 a...0 a r.s u.i the .. 'c1:...a1.. _

case is a denial of due procCCs, it is dif:'ialt. :o

ir. the same denial. Or if~ the dencial. cf t;he rght *.

commir:Gle with the m jorit- roup in hight:.. iti en.

of learniing as in the Sw;esti. case~ and gain the educr -(ier.

adnvantages resultTg therefr^m, .s lack o? due pro .:

it is difficult to see iwhyi such denial wou". not rec.nu;

in thc samie lack of' due process if racticed in i1 he

l.ower grades.

We s ay tha t but for~ the zon', tra int whi ch th Cour't fue L-

was impo3ed upon it by the M c auin case --

The Chief' Justice: WYe will recess f'or lunichi.

(A sirt recess wasi taken.)

The Chief Justice: M r. Carter?

Mr. Carter: Just before th. r ecess, I was attemptir7 --

to show that in the opinion of' the cour t below that it ws

clear from the oit nion that th: court f el.t that the rule cf

~.. 4" api cable. u f in . the Mc 7aur:1.nI' ar.id 39-':0 t rv se Cshould. apply 1.~i = '
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here, 'out felt that it was constrained and prevented from

coing that by virtue of Plessy v. Ferguson an Gong Lum v.

Uie beleve thai t the~ court beKlow was wrong in this con -

::icnr. ilo thiink triat the~ 'ules of2 1-awm applicable to

.a r:nzn h3eatt& dQ apl-~ ;' Ga 2that there nre :ao decisions

Jus ti.ce Re sc: \! th23:2e x:7 ''id> 3:ie in t n:: .

. Carter: Yes sir tr v-as a great deal1 :-f tes:.. Cry

tinal r an ental development cV a child.

Now, thzis is, in summirary, finding eight of the Court, ai

u ~aiza tion of the evidence that we introduced. on tha t.

Jus tce eed: And -the £inc~irsgs o to the utility to

eor iae re ly on~ thle eraotionial rea action?

Justice edt: 1. :.:nw abcut th e finding, but the evi. ..cc .c

.-. Carter: Lhe evidence, ye:KS c:r. TQhe srne ven

s~ ~ tr. th .. 3 a t in. n s.Na+. egL.r ega ted s chool, b caus of. the sea i: t

~t:.onal impa~cts that segiega+,len has, that it dos :'Jai

.lit~ to learn; that :rou are not able to :lear as well

ou do i.f you2 wiere in a mixed sc:aool, and that fur ther' tha
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group and, therefore, your total educ tionail coten't is

soneyhat lower than it would be ordinarily.

Justice Reed: Would those citations be in your brief' on

page 9?

Mr. Carter'. Yes, sir. In fact, vaat e attempted to co

wass/to pick up in~ zumar Endc refer the Court to~ th ::(c

*d '-.L 4 A.s.J .. ~ l t . ;'u - ... ~a - v - :'' . d+ -

Justice Turtonl: It is ;;our posiQti th~t there~ i

dea cor to the od.tcf -.;:100 :3 een in, t_ . t

s chool than wrha t you readL in th-~e %ooks?

Mr. Carter: Yes, sir; that is 'precisely the point.

Justice Buton: An~d it ish on~ tht basis >ic&. :&ske .a

:a1 difference' whether' it iss e e or ct,?

Mr Carter: Yes, sir'. We say that the quescGon af

yrpyical facilities is :it eaougt:. The Cons tituticn

2loss not, in terms of' protecting,~ givin equal ro~tction: of~

Ie aws with~' jmard to cguel ducicnal1 oppo:tuni'.ps, ro:s

:ot sto, with the f'act tha't -- u have seusl physical. facilA

it covo tt.: vhole tca tir.Cl . e.cess .

a h. Oief JuVticc: Th cinding" in thi er sct ddi .c +

op with equal physical facilition, did they?

tr. Ca::ter: N o, sir; the .Iindi did not s -op, but an 2

.2''-

4r;:.: ~ u . f i g . : a. . h '-; t ai~



it could go in the law beyond physical facilities .

of the two cases which the court below indicates have

kept it from ruling as a matter of law in this case that

educatizonal1, equal educa taionl, o opportunities were n ot

affor'ded, the first is the Plessy v~. F~ergusonr onse.

/

/ - /.

Aj

16
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It is our postinn that Plessy v. Fergusan is not in
i

point here; that it had nothing to do wiith educational oppor-

tunities whatsoever.

We further tak~e the position that whatever tho court

below may have felt about the rLeach of the Fle.* zy case, tl t

:hiL court in the Svceatt case ir~d it ectsoutel.y clear ti

Plesey v. Fer~guson~ had noth2in; to deC with the g:ueton of~

, .he Court in." its. opLson a:ne dcustLE poLi

aothe Fisr case, and1 the Ga'.nea case in 2i3 S;na~tt

pinion sai that thee ar~e na ony ~e in thi?. (Court dich.

control the issue of racial distinctions~ inStt-upre

Plessyr, and that the Court is sayig taat Plessy v. Farguson

tonctions in graduate and prof esional. schools. .

~3y the ear;se logic, we cy thc. since Plesey had nothing
,.

to do ;rith the higher level of educa3~ti on, it ceritainlyr he~

:-.otrig to Co writh equal. educational oppor.tunities in~ the

For that r eason we think that P'leoisy need not be cons?

.ae'd; t:.at it hsi no.;ing to Lio pith Thi3 case, and3X it is

o)ut of the~ case ontirely0
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was found that thae phsial fi acil.tie, curricula, courWe (

of studyr, qualifcations and igalty of te&chers, aS el..

other ednoational facilities in the _to sets of Ocools are

comeabl.e?

an Ltem of dioide-in tranporzttioni by bua fe

30'-9 culnte uthcut that &.acilt for he nt'

M. Carter: That is tre, ;t the CoXt

vetcr.to sho ho sergto r&de th eucPina

tunities inferior, and this, ie think% is the heart of orI

The Ch~ief' Justice That is al that you ?eally hav

be:re to base your egregati issue up~on.

The Chief' Justic3: ±I mea, of oCure,~ you1 UotU.d h2ave

all thec other pbyaical facilities, ?uricula,~ teachers

*«b .s'portation. ' and, all. that, an so.. forth," i; ..E ters is a fin ,k..

ng: that they re equ zjal?

Mr., Carter: Yes, sir~; and we do not conftr~overt that

nding, 4

The other case that the court bel.oxw cited veas the~

Ji .d ' " . d t ..;. r:y. .s t 6 +" i r y ,.1 1 . ' , t". ++."
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controlling here either.

In that ease it is true that what was invol ved s racial

ditination in the elementary grades

Justice D ouglas: Was that a Chinese student?

*M Carter: That was the Chinese student. But we think

2hat case is so diferent :*om our case that it cannot conto

the decis ion in this case, because there the issue which was

.. :::/ by.,. L~a peiioe of Chns orici wa tac sh i o

t all. contest the Stt is poe to enfdece a, rai al class aic a.

on..

She conceded that the State had such power. WhIat

t iionr was objecting to was the fact that, as a Chinese,

a chiLld of Chinese origin, that she was required to have coan

tact with Negroes f'or school purposes which, under the regre-

gtion laws of Mississippi, white children were protected

against t.

She said that if -~ and her contention was that f' --

the "e were on:e benefits or harms that would flow to white

children fromn being forced to have contacts with Negroes, that

she had an equal r:1.ght to benefit or to be free of" that harm

Vrom suich contact, sad that to regi:d.re her to be classified

among Negroes for school purposes wras a denial to her of the

equal1 protection of the laws.

Our contention is that in that instance that case cannot
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S tete to make any classification whatsoever, and we think

that what the Court did below, this Court, in defining what

was the issue in this case, saaid that the question was whether

an American citizen of Chinese origin is denied equal protec-

o nif and classed among the colored races for public school

purposes, and furnished equal educational opportunities.

It 8aid that were this, a new question, Nie would thin: .t

'Could need our ful.l cons ideration, and it would be necessary

for full argument, but it is not a newii question. It is ohe

same qjuestion that ire have 3hmny times. decided to be within

the purview of the States, without the intervention of the

Federal Constitution.

N, wie do not believe that Gong Lum can be considered

as a precedent contrary to the position1 ire take here. Certain-

ly it cannot be conceded as such a precedent until thig Court,

;rhen the issue is squarely presented to it, on the questionof

the power of the State, examines the question and makes a

eterraination in the State s favor; and only in that instance

do we feel that Gong Lum can be any authority on this question.

Justice Frankfurters Mlr. Carter, while what you say may

ze so, nevertheless, in its opinion, the Court, in Gong Lum

did rest on the fact that this issue had been settled by a

.arge body of adjudications going back to what was or might

Zir'ly have been called an abolitionist State, the Common-

* ~ o2. a'.
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Going baok to the Roberts case ~~

Mr. Carter: Yes, sir.

Justio Frankfurter: - I want to ask you -- and, may

i say, p rtifulary in a cae of thGs srt a guestica does

no~t imply ani anaver; a quest ticn mrel&y irsplies an sae esi:

2::e inoZration -I want to Es yc~u itter in th' 'igt :.

that ±1acot, this w'as a u n~aious opin ios of1 the C ourt '.3:1..

u' ith en me he r@ t~ d onit ee ti Jsti fC Holrs a Julticc

:irndeis, Justice Stone - and I am )icing thoce outc not im

'idiously, but as Judges wh1o gave great evidence. of hair~g ver

senitive and alert to questions of~ so-called ci.vil. liber-a Le

-- and I should like to ask you whether you think thart deiion

:xastad on thie concession by the petitioner' in that ce, an

the :problem of~ segr'egation ws niot involved and, in act,

that underlay the whole decision, the hole adjudication -

whether you think a man like Justtice Brandeis would have be&a

foreclosed by the concession of1 the parties?

Mr. Carter: Well, Your Honor, in s.11 honesty, I would

~ay that only partially would I: consider that to be tru~e. I

sented with the issue or the cusin and it assumed t

£eacilities' wer~e equal; and the Court at that time, with reogarid

to tis issue which was raf~ed, although they concedocd the

power and did not have to maake any fll2 examniation, it fo&lt

ii'

_. _ , ... ,._.. .. -.- , -r.,-..-
n,

_. _.___
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that they would have to consider or settle was the question

of equal 'acilities .

Justice Frankf'urte . Yes. But the Court took as settled

by a. long course oif decisions that this question was many times

decided that this power was within th .e constitutional power

of the State legislatures, this power of segr'egation.

-Mr. carter: Yes, sir.

justicee Frankfurter. The mio:e specific cueion I wo ul

.:.. . to put to you is this.: Do? weno have to. ce the'"f , :"tx7

That what yrou are challenging .s somethi .ng that was writo:

.na The public law and adjudicat:ions of courts, include;

.- his Cort, by a large body of decisions and, 'thereorea, to

question. aries whether, and under trhat circumstances, thisi

Court should now upset so long a course of decisions?

Doa;t we hve 'to face that, insteadof shipping away

and saying, "This was dictum,'" aid "Tis.. was a mild dictum, "

and "This was a s trong dic tum, " and 13 anything to be gaine -d

by concealing that central fact,that central issue?

Idr. Carter: Well, I do not think, Your Honor, that you

have to face that issue.

Hly view is that with regard to thi.s particular ques tion

-_ this Court decided with Sweatt v. Pain-.ter.

ICn Swcatt v. Painter. in this Court, the only decision

here rh .ch was decided on the question of separatec but equal,"'

y ,, .. .: V i.u "- , r:,V r V ,p 1g'ao. and this Court
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in the Eweatt case, it seems to me very carefully to have

decided that it did not have to f'ae the question because

?lessy v. Ferguson was not involved.

I think in this particular case the only decision of~ ThisA

Cou~~j whioh can be said to have decided a question of the

validity of r'acilC distinotioni in eementasy chol :la ux

*sse that I amn discussing.

,ow, I think that in vie. o the onession, in view of

th.e fact that the curt felt thi.s was .ot a casae or firs t

irr.pression, although I think it wias and is a asse off first

irpeso in this Court-at the time it came here,. that this

Court did not give the argdm~rents at all a fUl considerationi

'chich ye think that they require.

Jus tice Frankfur ter: You are~ guite right in sugges ting

thiat this question explicitly a's to segregation in the primry

This question is in that frare, in thaat exlicitness,

: barrased by physical ineqjualities;, and so oni before the

Got-c foi' the first time. But a long course of legislation

:ha~ Stzites, and a long -course of utterances by this Court

and othe:7 courts in dealing with the subject, from the pint

z17 VIewt of~ relevance as to whether a thing is or is not with-

nri the prohibition of' the Four.teenth Amrendment, is from my

point oviwalmost as impressive &s a single decision which

, -c it ,na . wi a;. . . . or . titutional



ease by a direct adjudication: but I do think we have to

faGe in this case the fact that we are dealing with a 1ongj-.

established historical pa'ct.oe by the States, and the

assumption ofI the exercise of' power wrhich not onl y was totten

on the statute books, but has been confirmed ~a djdiated

by State courts, as well as by th2 er2 TExsions of' taaC6;

: i rg tatd toe tls se t' an t o erg it bu.t W -j , .., ed

thoughtt toeut appcroached the ina io vin h 3r seatt and b

I: have noai hesitncy in ayg to the h ourt thati t:.

en his d basis ±o ti approah thait I have no hstanc in

equl"o ctine sho~J. culde b ovrrud

haireach a o trary nlusio : regard to i..he tw;

doc r ould q be ov rruled a

Jutice Frank fre May I trouble you: to olexify . that?



this Kansas law is bad on the record, is had in the Kansas

oi se, on the "separate but equal" doctrine, and that even by

that test this law mtust f'a2ll?

1r. Carter: N'o, air; I think.-

Justice Fanikfurter: Thcn why~ do tre not have tofn

th separatee but eral" doct~ rie?

t Gon Luu . 'ceistatdezin

As I atempted to inict before, that wa a ose of

±r.et ii razon, alThgh the Co .:.t did :2ct seem:r t. thinr: i:

+ J }v!.a , 1and tha here actull =I e are nowG being prese-md - he

Court is noQw being presented -&it acase~ of firs imprese

when. it has ± full record., which. you can rive fu&ll cr.sideratc

to, nd thact GongLum which did niot squarely raise the issue,

(;.a2:t not to be c ortrlling 2

.-

! l dl a+:;. u .- ', s ;. E " 'e -Z " 1. . .I .. "+: r r +.., i J'.



All I am saying is that you co not have to ovevrulc

'separate but equal" at the elementary school level in

deciding the Kansas case because you have never decided the

"separate but equall" applied at the elemieitary school level.

Justice Frankfurte3r: Are you sa ying that va cn 3;>:

2""tc D3u las I think you -re sing tht . '..

a ns but that i2s all thati 'te N 'decidc .

., .. a i C.i.i:" er ! 1 5ti...y~; .. .. ha is th nly piece, tha_ ' t .. u .. .+t .ia der'

uttice Douglas: And that eiuationi is differ2er:t; ez>i3a

* Vn e ~..n.. o

n he 'a ".Ss~ f eL icaling with. ed-uoation thus feaha
.~ si:y & "~ : l «yt, t " et but ual" d t .

Jus ico Douglas: You are talking about th gis t of' the

inCo



Court. ..

Mr. Carter: As I in terpr'et the cases in this Court, your

honor, as I interpret the Sweatt case and the McLaurin case,

the question of' iea rato anrd equal," as to whether the separate

zrndT equal. clootrtine was satisi.cd, I do not believe that that

Jus tic eFankfurter: But take the Gaine casae, taka

the Lrnnn of th "':arcto but e and unless I ce m-

lat el.y mioccceive the~ cases I have road bef~ore I came here

ed thsela 'hich I five paticipated,1 the test in each onie

of these causes was whetr~ "s eparate and equal" is relevant cr

whether' it was satisfied, anid we~ have held in some of~ the

cases that it was not stisfied, and that in a constitutional

case we do not have to go beyond the immiediate necessities of

the record, and we have said as to others that for purposes

of~ training; in the law you have a mi;xed situation; you can not

draw that line.

Mr. Carter: Well, take the Ga ine v case,) your :Honorz

the only thling that I, Wculd say cn the Ganes cns~e is that

vaat the Court decided in the Gaines case was that since there

were no facilities available to Necgrees, thet tha petitioner

G&ines hiad to be admitted to the white school.

Iow, it is true the t there is~ certain l1guag~e in the

Gaines case which wouldc appear to give support to Plessy V.

ergusoin, but the lagug in termsi of' the de cision -- you
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have to take the language ± regard to what the decision

stated i.n the Sipuel case -- I think it is the same thing,

ankd when we get over to Sweatt and McLaurirn we have a

eitua tion in which this Cour t went beyond certain physi cil

facilities and said, "These are not as important as these

other t1-ngao that we een not n2:ae," and it decided then to

set standads so igh that it certainly would seem to me to be

impossible fer a z ta te to validly maintain segregation in law

schools.

In the Mc .urin cse, without any quest tion of seprs tion,

what the Cotrt did vas that you have the same teachers, ar

so for th, so there could have been no ques tion off his being

set apart, except in the classroom, and so forth - theree

could be no question cf the quality of instruction not being

the same.

This Court held thet those restrictions were sufficient

in and of themselves to impair McTaur'in's ability to s tudy

and, therfcre, to deprivo him off the equal protection of

the law.

So, in my view, although h the Gaines case is a case where

you have the language, the dockiions really do not hinge

on that.

Justice Reod: In the Gaines case it offecred whn t they

called equal facilities, did it not?

Mr. Carter: They offered facilities out of state, out of
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s tate ' coilities.

Justtice Reed:. But which they said were equal,

Mr. Carters Yes.

\Us tice Reed: The Caurt said that they were not equal,.

Mr. Carter' Yes, sir; this Couirt said not only were they

ne t equ; , 'ct that the Ito te hid the oligrition of -Airishing

whate ved facilities it was g oing to offer within the sta te.

Juz tica Rced Well, w did ha've before u in the Ganas

cas e the problem of "sepa'rate artnd cqul." We de tercid thi t

they re nct egtzal because they were out of the stste.

Mr. Carter: Well, your Honor, I do not conceive of

' separate and equal" as being the type of offering that the

State of iscsourir offered when they attempted to give cut-of-

state aid.

Jus tice Reed: Nei other did thi3 Court; but Mise ouri

clairmted that they were equal.

Mr. Carrter: I am sorry, I do not think yc;u have understood

my answer. I do not contceive of the out-o'f-s tate pid which

Missour offered to petition Gaines to go to soine institutin

cutside of the State as being within the purview of a separate

but equals" doctrine. -

I think that in terms of the "separate but equa1" doctrine,

that there must be tho seregatior. The "eparnte but equal"

doctrine, I think, concerns itaalfo with segege tion within the

State and the setting up of two ins titutions, one for Negroes
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and one .for whites.

All the State was doing, I think there, was the t it knew

that it had the obligation of furnishing some f cilities to

Negroes, and so it of fIered them this out-of-state aid. But I

do not believe that actually it can be -_ I mean, my under-

s tending is that this ner, not be classified as a part of the

separate but equal" doctrine.

JYttice Reed: No. This Court did not classify it that

way, They said it iz not ceperate andc equel to give education

in another a tate ard, thoref'ore, "You rus t admit him to the

University of' Missaouri," was it?

Mr. Carter: The University of Missouri, yes.

Jus ti ce Reed: Yes .

Justice Frankfurter 3ut there is another a pect of my

question, namely, that we are dealing here with a challenge

to the cons titutionality of legislation which is not jus t one

legislative responsibility, not jus t an episodic piece of'

legislation in one state.

But we are dealing with a body oi' enactments by numerous

states, whatever they are --- 1 or 20 -- not only the South

but border states ard northern states, and legilation which

has a long history.

Now, unless you say that this legislation merely repre-

' ents muants inhumanity to uan, what io the root of' this

legislation? What is it based on? Why was there such
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legsilation, and was there any consideration that the states

were war nrted in dealing with -- maybe no this way -- but

was there anything in life to which this l.egislation responds?

Mr. Carter: Well, your Honor, I think theat this legisla -

tion is clear - certain of this legislation in RnsS -- that

the scle s asis for it is race.-

Justice Thnankfutirter: Is race?

£Kr. Carter: Is rae

Cus tion Fran:kfur te: Ies, Iuntrsad tha t. I unee en

all this leislation. But Z wnt to know why this legisle tion,

the scle bae e s of' which is 'a ce - - is there juz t s cme ;ilflness

of man in the states or s em, as I say, of' mrn s inihumanity to

z:an, scme ruthless disiregard of the facts of life?

M r. Carter: As I understand the State s position in

ansas, the State of ansas said that the reason for this

legislation to be applicable in urban centers, is that

although Negroes compose f'our per cent of the population in

iansas, 90 per' cent of the m are conzcentra ted in, the urban

areas, in the cites of the first class, and that insas has

people from the 1crth and the South with conflicting views

about the question of the treatment cf Negroes and about the

separation and segregatic, and that, therefore, whet they

did wes that they authorized, with tho pcwer that they had,

they authorized these large cities where Negroes appeared in

l argue runbexs to have segr ega ted public c elementa ry s chools.



Kansas law?

r. Car ter: I am not ure, but I believe in 1862.

6?.Me Chi2eff Justice: In 1862, and the text eendmnent wra

1868?Ir. Car ter : 1&562, He 1 ils on tells me . The legisla tio

on which th~is itttute ecs was f'iret e nacted in 1862.

. *' . '. .L ., ... " .k.

: s Catr tt. tt 1ur. feelio !n t rea.

. rt;Jority. .+. ma. feel. t" wt thy c..n do. .it theiw ri.htse

ever: ppoe that the gual protcetion clause vas

%ntended to' protect them againt the 'whims, as they ecce an

Jas tice Frarnkfur ter: iHow w;culd yo esata lish the ft c t

that it was intendred to protect them agains t them? ew wd'i+1

I findc cut if liked to clicw y.our Lcent; that is., w:hat the

Emene:.nt s intended to Ecec'plish, how would I go 'tout

fidn that out?

{, . Ca.irer: .. th ~-..J _ink tti. . .. t his Cour:. tu in ,.c " s3 W cert i :31:: 6i w.

Pl. a v. F-u.o - t..is l rt and in-ely v.K c :

iLz :-epotedly enidthi1 th th ; treis £'cr the ramnmenc.

the acdan 9ci.~ 23 inten.Kd Oc ::c to ct :e;e in civil and

Political equalityr with whituer
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Jug twice Frankffurter: Ipiendly it prohibit ted the

doc trine of eliassif'ication, I take it?

Mr. Carter: I would thirk, Yom' Konor, that without

regard to the question of its effect on, Negroes, that this

,uzines s oft classif ication, this Court has dealt with it time

ce i aga in.

?ce ca;wple, in regard to a gusz tion of equal treten t

etwee a TecianKL; corporatio cri ttedI to the stte, an L

is the quec tion of the r'esiLdenco cff theo foreign corporation,

this Coat: t has hel1d under its cla sification doctrine thnt

there is a denial of eq'a.al protection.

Jus tice Frsa :1fter: IMeaning by tha t the t there wes no

national. hasie ffor the classifica tion?

M r. Carter: Well, I think that our position is that

there is nio ratioa.l bais ffcr c lssification besed on that.

Jus tice Frankfurter: But do you think that ycu can argue

that or do you think that we carn justify this case by some

aos trac t de clara tion?

?r: Car ter : Well, I have a tterapted be fore lunch, yourz=

Honcr, to address myself to that point, anid that was on e cf

the bases for our attack; that this vrts a clasifcation,

an instance of a clrfia in, basc upon xce which, under

these decision of this Court do rot form'c a valid basis for

the legisation.



Jus tiae Reed: Mr. Car ter, you s poke of equal pr ote c tion.

Do you ma;m a distinction between equal protection and

classification, on the one side, and due process on the other?

Is that your contention, that this viola tes due process?

Mr. Carter: We do not contend it in our ccunplaint. We

think that it could, but we thought that equ1 protection vas

sufficient to protect uz.

Justice Reed: And do you ffind a distinction between

equel proty tioni a end do process in this case?

Nr. Carter: I do not, I think that the Ccurt would in

term of equal p:otect.on an-d due process, decide that under

the equal protection clause an:d, therefore, do not consider

due process. But so far as my understanding of the law,

I would see that there would be no real distinction between

the two.

I would like to reserve the next few minutes for

rebuttal.

The ChiefC Justice: General Wilson.

ARlGUEN Chi E7ZALF OF THEAPEL3

By Mr . Wils on

Mr. Wilson: Mray it please the Court, I represent the

State of Kansas, who vss an intervening defendant in this

proceeding.

The issue re'~isZ by t:ap.al ie yteSaei

the court below was res tricted solely to the matter of the



constitutiona2Plity o f this statute, a nd I want to lidt my

remarks to that particula r phase off the subject.

This Court heretofore noted an apparent relucance on the

part of thie State of Kansas to appear in this case and parti-

cipate ac tively in these proceedings . Because of tha t fact

i would lite to digrjess .for a moent and explain to you the

position that the State talas with regard to this litigation.

As my adversary pointed out, the effect oIf the Kansas

statute is local only; it is not statewide.

Furthermore, the statute pemiits,and does not require,

boards of' eaucationa in designated cities to rnaintM in segregated

s school ys teams.

Pursuant to that s statute, the Board of Educa tion of the

City of Topeka set up and does operate a segregated school

system. affecting students in the elementary grades.

Now, this lawsait in the court below was directed at the

Topeka Board of' Educa tion.

The school system set up and maintained by that Board

was under attack. Tho Attorey Genorl, there forz, took the

position that this action was local in nature and not of state-

hide concern. We did not participate actively in the trial

of the case.

Hicowe er, after tho trial in the court below there was a

change in personnel and a change in a ttitude on the part of tle

oard of Education. The Board of' pducaticn determined then

V.



Lhnt it would not retist this appeal,

The Attorney Generl thereupon determn hed that he should

be governed, his attittfde should be governed, by the attitude

taken on the local- level. Consequently we did not appear

I men tion this to emphasize the fact that we have never

at any time enter tained any doubt about the cons titutionality

of our statute.

The Chief Justico: General Wi lson, may I state tio ou.

that we vere int'ormaed t t the Dozd of Education would not

be reprcoented her in~ arg~znt, an2d would not f~il a bref

and it being a very impotant question, tnd this case having

facets that other cc en did not, wo wanted to hear frcm the

State of Kansas.

Mr. Wilson: We are very glad to corply with the Court's

request. I was simply attem pting to emphasize that we did not

intentionally disregard our duty to this Court.

The Chief Justice: I understand it.

As I understand it, you had turned it over to the Boardi

of Education and e;;pe'ctod thcm to a ppear he re, i that right?

Mr. Wilson: That is correct, sir.

The Chie f Just tco: Anid when we found out tha t they

were not going to, we did nct wa:nt the 2ta te co' Kansas and

its viewpoint to be silent.

M r. Wilson: TIow, th3 vie;: .e the State oz' Kansas c vn be

stated very simply ard very briefly: We believe that our

-1 :



statute is constitutional' We do not believe it violates

the Fourteenth Atenchmeent.

We believe so because our Suprene Court, the Supremie

Court of aneas, has spcifically said so. We believe that

the decisions of the Supreme Court of arnsas follow and .re

supported by the decisions of this Court, an d the decisions

cL' mancy, ra:ny appellate courts in c there Juricictions.

In orcr to complete the parapactive of the Court with

rapct t the Kansas school system, I should like to a ud e

criefly to the general 3t~tutes~ of 191nas which premide

for? elementary school education .

There are three t:-pes of' municipal. ccrporaton in Kansas

authorized to rma intain public elenntary schools. There is

the ciity of the first cleas, cities consisting of' 15,000 or

rmore persons, of which there are 12 in the ;tate; then, there

are cities of' the second class, and cities of th third c1ass,

which are included within the ccam;on school districts.

Now, this s ta tute, I 'nt to empha size, a pplies only te

cities of' the firs t class, to those cities which hav=e

populations of mzaore thn :L5,000.

It dcesJuthorize separate schocls to D'e maintainet .or

the liegre ard white raes in thec elementary grades in those

cities; with the exception of :ns s City :ere i capar= te

urnIor high school atad high school is authorized.

My adversarby has concceed, dci the ccurt below his found,

L A



that there was nio subs tantial inequality in the educn tional

facilities a forded by the City of Tope1k to these appellernts .

The physical facilities were found to be the samne, or sub-

s tantially alike .

Not craly was that fiirg made with regard to physical

facilities, but the course of study was ffournd to be that

subs cr'ibod. by ate l.aw andC. followed in both systems cf s chools.

Th inctuina :acilitie~ s a de terrdnd to be sub-

stantiall.y ogual. Th'e &e the item of' cistinction1 vherecin

transportation was upplie to t.e Ee:ro studen;ts and niot

to t vhita stuConits. T2ha t certainly was niot a item hich

onatitucd eno~ oif dizc:Inction aginist ~the Isjre stuccis,

Therefore, it is ocur theory that this esse resolves itze'

simpl y to this: 1 hthe' the " s eparate but equal" doc trine is

still the law, and whether it is to be followed in this case

by this Court.

My avorsar'y has mentioned -- again I want to emphnsize

that the Nepo populaticn in ian-as is slight. Lees then four

per' cert of the total population belong to the Negro race.

Jus tice Frarkfurter : Uha is tha t number?

Ir. ilson : Sir?

Juwtc CF kfi'ur'te: mJh.t i1s that ntiber?

M.. .ison: The poultion'r cf' the 3tate, the toCtal

population, is appo:ihstoil~y two uillion2. The tctal Neg~ro

population is approimately 73,030.

t_ _ _ _ _ _ _
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Jus tice Frankfurter: And of those, how many are in the

cities of 15,000, about nine-tenths, would you say?

rN. Wilson: . Cur brief says that nine-tenths of the

Iegro population lived in cities classified as urban.

The urban declassification includes those of 2500 or more.

I should sty that two-thirds of the Negro popular tion lived in

cities of the first class.

Justice Fra nhurter: And this, a according to your brief',

as I ree.:,r -- tho pr esent situation in Kansas is that this

segregated class @f pri ry s schools are in only nine of those

cities?

Mr. Wilson: In only nine of our cities.

As I recall, there are 18 separa te elementary schools

maintained in the State under and by virtue of the statute.

There is one separate junior high school and one separate high

s school.

In other c unities we do have voluntary segregation,

but that does not exist with the sanction or the force of

lay.

Justice Black: Do you have any Indians in Kansas?

Mr. Wilson: Ce have a few, your Honor.

Jus twice Black: Whzere do they go to school?

Mr. Wilson: I know of' no instances where Indians live

in cities of the first class. Most of our Indians live on

the reservation. The Indians who do live in cities of the

_ _ _ _ __ ._ .. .T.. .- T . ,
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firs t class would attend the schools mintained fo~r the

white race.

Justice Black: Those who live on the reservations go

to Indian s chools ?

Mr. Iilson: Yes, sir; attend schools maintained by the

Goverrmen t.

Js tice Elac1: Do y. people go to them besides the

Indians?

Er. WiSzon: I do nc't b::lieve soi sir,

us ic le F'r:urtor: r^y I trouble you before you con-

olue your argument, to deal with this aspect of the case, in

the light off the incident o2 the problems in Kansas, namely,

what 'oul.d be the consequences , as you see them, for this

Court to reverse this dcrscee relating to the Kansas law, or

to put it another way, suppose this Court reversed the case,

and the case ent back to the Dis strict Court for the entry

of' a proper decree. What wculd Kansas be urging should be the

nature of that decree in order to car:ry out the direction of

this Court?

1 r. t-Tlson: As I understanc your question, you are

asking mee what practical difficulties tiould be encountcrcd in

the administration of' the school system?

Justice Fk'futer: Suppose there would be some

difficulties? I want to hnuow 'uhat the2 conseque~nces of the

reversal of the decree would be, and what Kansas would be

-;a _ 4 . . --



purging us the most for dealing with those consequences of

the decree?

Mr. Wilson: In perfect candor, I must say to the Court

tat the consequences would probably not be serious.

As I pointed out, our Negr o popular tion is small. We do

have in our~ Uc~jo scicclEi IUegro teachers, Negro adinistrators,

tha t woul. no cessarily be ai ilated in the school sys tem at

large . 2..:2 2' ht p:cduz c o ca: ca dinic tra tive diffi cul tie s.

I can ir7a2.te no& serous difficulty beyond that,

c,, the ;uestion cC '_? serogation of the N'egro race

n oau schools has re, uently b een before the Suprere Court

of asos, andc1 at the cuttet I shculdi ay that our Court

has consistently held that segrega tion can be practiced cnly

where authcrzed by r the tatutes,

The ra tionale of all those cases is simply this: The

municipal corpcration raintaining, the school district is a

crea ttre of s ta tute . It can d o only what the s t tute

authorize:. Therefore, unsc there is a specific power

conferred, thee unic.pal copc:2ation i:a intaining the school

district can I:ot clavsif student ts on the basis of color.

.7.Justice Rioca: save there been efforts made to remove the

Act protng sc; -7.i a~ o a or4iing segregation in

Kansas?

Mr. Wilson: I recall, I think I mentioned in my brief,

in 18'f6 in a general codif'ication of the school laws, the



provision authorizing the maintenance of separate schools

was apparent tly, through inadvertence, omitted by the

Legislature. It was nevertheless deemed to be repealed by

implication.

Btut thereafter, in 1879, substantially the same statute

was again en.acted. Since that time, to ny knowledge, there

have boc no o d efforts .ade in the legislature to

repeal tl t 3 ta tutes

Juctice Jacks on: Mr. Atto:ney General, you emphasized

the four per' cent, and the smallness of' the population. Would

that affect your problem if there were heevier cncentr'atmion?

I . 1,ilsorn: It is most difficult foa' r me to answer that

question. It might. I am not acquainted with the situation

where thee is a heavier concentz atio, in cther words.

Jus tice Jac ks on: I mier, your s ta tute adapts i taself to

different local ties . What are the variables the t the

statute w::.s designed to te21o care of, if any, if you kno w,

at this late date?

r. Wilson: ily theory of the jus tification of" the

statute is this: The State cf Keansas was born out of the

s trug;le be teen the 1:c2th and the S3outh prir to the ve

between the ta te, and our S Tta vw .-pcpula ted by squa t tea

fro: the ziorth and ft.-:n the :; cat.

Those squatters settled in communities;: The pro-
.l

savery elementts se t2..* inL.ewrti ehsn n



Leocrmpton. The Free State elements settled in Topeka, in

Lawrence, and in Wyandotte. The Negres who easme to the

State during ard immediately subsequent to the war also

settled in comatunities.

Consequently, our early legislatures were faced with this

situation: In some comunities the attitudes of' the people

were such thz t it vas deerled bezt that the egro race live

apart.

in other comtunities a difcrent attitude was reflected.

Also in somne communities there- was a substantial Negro

population. In other ccaw.nnities there were few ;egroes .

There fore, the Legisla ture s ought by this type of

legislation to provide a means whereby the community could

adjust its plan to auit local conditions, and we believe they

succeeded .

Jus tine Ja cks on: You mentioned Topeka as one of the

three State settlements, and that seems to be the subject

that is involved here with the segregation ordinances. Is

the re any explanation for that?

Mr. Wilson: As I explained these matters -- I am

speculating -- we have in Kansas-

Justice Jackscn: Your zp culatinci ought to be wcith more

than mine .

Mr. Wilson: We have in Kansas history a period of

migration of' tho No ro ,ce to' Ernara vhich we caCll the exodus,
t
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the black exodus, as spoken of in the history books.

At that time, which was in the 8Os, large numbers of
f

Negro people came from the South and settled in Kaiasas

p communities. A large number of those people settled in

Topeka and, for the fi rst time, I presume, and again I am

: cacul tia;;, th-re wa s crea ted there the problem of the racial

ad jus uent witin the ccmitriity.

Tho r-cord in this case infers that segregation was

establ ihedi in Topeka ahout 50 years ago.

I am assumiing tha t in my s p cula tion for the Court tha t

segregation began to be practiced in Topeka after the exodus

pad given Topeka a substantial aclored population.

Justice Reed. You spoke of the density of the Negro

population, of about four per cent covering the State as a

whole. Have you in mind what city has the larges t con-

centration of residents by percentage?

Mr . Wilson: The city with the large t concentra tion of

Negro population is Kansas City, Kansas.

Justice Reed: That is by percentage?

.Pr. Wilson: By percentage, as well as in absolute

numbers.

Justice Reed Iow high is it there?

Mr. Wilson: The Negro population, I should say --

perhaps Mr. scott can help me with this -- I should say not

more than 10 per cent, is that correct?
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Mr. Scott: Bhat is about right, yea.

Mr. Wilson: This. statute has been squarely challenged

in oue Iansas Supreme Court and has been upheld, and I cite

in my case the leading case off Reynolds v. The School Board

where in 1903 the Cou t held flatly that the Kansas s tatute

does n ot violate the Fourtecnth amendment to the Constiution

of~ the United States.

chat op iniion is an eIhauo tive one wherein the Court drew

on the RLobrts CQse in Bassachusetts, and nmrous other

cases3 cited in the appellate cour ts of the a tate, and the

Court followed specifically the rule laid down in the Plessy

case.

It is our positions that the principle announced in the

Pleasy case and the specific rule announced in the Gong Lum

case are absolutely controlling here.

We tihinkit is sheer soph'.stry to attempt to dis tinguish

those cases from the case that is here presented, and we

think the question before this Courvt is simply this: Is

the Pl.essy case and the Cong Lumn case and the "separate but

equal"T doctrine s till the law of this land? - -

We thi n if ;ou dec^ie in favor cf those appellarts, the

Court will necessarily overrule the doctrines expressed in

those cases and, at the zGim tie will say that the

legislatures of the 17 or 21 states, .that the Congress of

the United States, thaxtt dozo:na of appellate courts have been

.- ,.. ,-, ,...R.r- , ,.-
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wrong f or a period of more than 75 years, when they have

believed and hanv mnaa=tter ted a be ief' that tacilAties equal

though separate were within the meaning of the F-ourteenth

Anndwent.

Jus tico FrankItero: There is a third aon --

Justice Burtnc: Don't you recoGcize it as possible that

within 75 years the socal and economic conditions and the

persoal relation o~f tha Nation mayz have ch.iged so that

what may hve been avli i.nterwat aton of them 75 as

ago would niot be a valid interpetation of them constitutionally

today?

Mr. Wilson: We recognize that as a possibility. e..

do not believe that this record discloses any such change.

Justice Burton: But that might be a difference between

saying that these courts of appeals and state supreme courts

have bee n wrong for 75 years.

Mr. Wilson: Yes, sir.

IWe concede tha t this Court can overrule the Gon'g Lu~zi

doctrine, the Pless y docctrn, but nevertheless until those

cases are overruled they are the best guide we have.

Justice Frankfu rter: As I undrw. aw.tcod my B3rother

Burton a question or as I got the imaplicationi of' his q tio,

it was not that the Couet would e to overrule those cases

the Court would simply have to recognize that laws are

kinetic, and saoe new things have happrenecd, not deeming those

t
i

t
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decisions wrong, but briging into pa new situations

toward a new de cision. I do not keo whether he ould d iaovn

me, but that is what I got out of it.

Mr . WIlson: We agree with that proposition. But I

repea t, we do not think that there is anything in the record

here that would Jus tify such a conclusion.

Now, sc.aething has been said about finding of fact No. 8

in the District Court, and I would like to comrent briefly

upon that finding of feat.

The Cour t will recall that tha t is the finding of fact

wherein the lower court determined generally that segregation

of white anid colored children in the public schools has a

detrimental effect upon the colored children.

It may be signigicant that this finding of fact was

based upon the uncontroverted tes timony of witnesses produced

by the appellants in this case.

I should also like to point out that that finding of

fact was based upon the uncontested evidence presented by

the case.

We think it is obvious, however, that the District Court

regarded finding of fact No. 8 as being legally insignificant

because having made a finding of fact, finding of fact No. 8,

wherein the general statement is na de that Negro children

might be benefited by attendance at an integrated school

sys tem, tha Dis trict Court concluded in its conclusion of

I ..



lay simply this: The court has heretofore filed its

finding off feaet and conclusions of law, together with an

oag-iniO1, and has held that, as a rnttee of law, the plainti ff's

haye failed to pr'ove that they were entitled to the relief

demanded.

In other words, iing of' fact No. 8 is immaterial,

ya believe, so far es the issues of' this case are concerned.

The court did f'insd, anid we have me ntioned the firding

secificlly that pycazl f>cilitiez were equal; the court

found tha t ins truc tional ia cilities were equal, the cour t

found that courses of study were equal1. Thecse are the items

that the Stata an th sch ool dig trict have within their

power to confer.

Th!a aditionial iton', th'ie psychol ogical r e action, is

somiethiQng which is some thing apar t from the ob jective

components of the school s ys te r, and one thing that the State

does not have w.thini its powor to coeriik upon~ tho pupils

therein.

Therafre, the Distr'ict i ourt, and we believe rightly,

regarded it as something' that is inconsequential, imraterial,

not governing in this case,

We malm onco furothxr point in or brief that ma.y be

sigjnificant, and that is that ininc' of fact No. 8 is a

genera. firdirg. It does not relate to these specific

appellants

,,. .. ; ,.. , , ., .. . ,:.,n e.' '
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A3 we unt~ders tand the law, in o4ezd to obtain an

injunction, obtain injunctive relief, whi ch is prayed fo'r

here, it is necessary that these appellants show in the 'ouet

1eloi, firs t, that they harre actually suffered personal ha, rmn

from .attending sgregated schools in Topeka, ansas; they must

show that either they have boen deprived of some benefit that

is conferred on the res t of the population or they mus t show

that they are bein$ subjected to some detriment that the rest

of the population does not auffer.

Now, we oubi.t that there is nothing in the findirg of

fact No. 8 which indicates that those appellants specifically

h yve suffered any harm by reason of being copelled to

attend an integrated school system in the City of Tope

I think it is significant that all of the other findings

of fact relate specifically to the Topoela school system.

They use the definite article when describing "the" system,

until finding of fact No. 8, and there the general statement

is made indicate ng that the ccurt believes that Negro children

generally would be better oft if they were attending an

integrated school system.

Now, we submit on the basis of that finding of fact the

plaintiffs below and thie appellants here have no t shown their

right to injunctive re>2 boftoaus they have not shown the

injury that the decisions of this Court seem to require.

The position of the State of Kansas, to emnphasize again,

_ . s. , . ....... . ti .L__ b,.,=.. _,_ , . ,
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is simply this: ur statute is cons3titutional; it does not

violate the PFourteernth Amendment, arid that poiiioaen ia

supported by al o f the dcaistons ofP the Rnasaa c oernts. That

position, we think, is supported. by the decisions of this

Thank you.

REUTTAL ARGUMENT ON BE hAiLF OF APPELTIANTS

By Mr. Carter:

M4r. Carter: We think that finding of' fact of the court

below makes necessary a reversal of its judgment.

Without regard to any other consideration, the court

below found that irquality flowed from segr nation, and our

position, as stated previously, is if' there are facilities,

educational opportunities, in fact, that educational oppor

tunities can not be equal in law.

justice Black: Why do you think that would apply?

Mr, Carter: Because of the fact, sir --

Justice Black: Suppose it had been found differently?

"r. Carter: If it haid been found or I should say if the

court agrees that the findings are correct --

Justice Black: Suppose another court finds strictly

to the contrary with reference to the general principle, what

would you say?

Mr. Carter: Well, this Court, of course, in a question

like that reexamines the fii.ngs ce the basis for the

vI



indings and cata rea4h its own conclusion in that regard.

Justice Black: Do you think the Court ean makce a

igng irndeperdent of the basis of fac t?

Nr. Quarter: No, sir, they do not. What I meant to say

was tha t this Court, if they agreed with the findings on an

examinatioa of this recor d, agreed with the findings of

fact of tha court below, and ces to the conclusion that .the

court below had correctly found the facts on its own :ade-

pendent examinationi, that this Court would -- it would

necessitate a reversal of that court s udgnent. I do not

mean that the findings of the court below come here and that

you have to accept them. Of course, I do not agree with that.

Justice Black: Do' bou think that there should be a

different holding here with reference to the question

involved, according to the place vhere the segregation might

occur, and if not, why do you say it depends -- why do you

say that it depends on the findings of fact at all?

Mr. Carter: I say about the findings of fact because

what I think the court below did was in approaching this

question it followed the example of this Court in McLaurin

and Sveatt and, I think, it approached the question correctly;,

so that it found that inegus.ity in educational opportunity

existed as a result of the racial restrictions.

Justice Black: Is that a general finding or do you state

that for the State of Kansas, City of Topeka?

_ . . :. _ _
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Mr'. Carter: I think I agree with the fact that the

finding refers to the State of K1ansas and to these appellatts

and to T peka, Kanass. I think that the findings were made

in this specific case referring to this specific case.

Justice Black: In other words, if you are going to go

on the findings, then you would havo different rulings with

respect to the places to vhich this applies, is that true?

r.za Carter : Well, the only t.ing that I think the

findnr~ do chn this court rechd the cucation an held -

this finding, it seems to me that the only thin g that the

ffindings would do is that, without regard to the question,

the court below, exaniin .g the facilities found tt they

were unequal.

Now, of course, under our theory, you do not have to

reach the finding of fact or a fact at all in reaching the

decision because of the fact that wo i ntain that this is

an uncons tituticnal classification being based upon race

and, therefore, it is arbitrary.

But all I was attcmpting to Jadsss riysel.f to was to

the specific examination by the cour t .below on the impact of

segregation on the equality of' educational opportunities

afforded.

Justice Black: Are you plarnin to attach relevance to

anything except the que tion of whether they are separate but

equal?
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Cr. Carter: X think that they are relevant to the

que-t tion of whe thee they are equal educational oppor tunities

that are being afforded. I think whether, in fact, you have

equal education in the opinion of the court below, tt the

indrings are relevant, and I think that the court below found

that the educational facilities were unequal s a result of

segregation, but it felt that it could .ot reach the legal

conclusica that thie# were unequal because of two decisions

we have discussed.

Ntow, to conclude, our feeling is that this case could be

decided on the question of the illegality of the classification

itself.

This case also could be decided on the question of equ 3

educational opportunities as they are examined by the approach

of McLaurin and Seatt.

We think that the court t below did the aame thing. The

court below did what this Court did in McLauxrin and in Sweatt,

anid e think that in the examination of' the equality of'

education offered, that what it did ws it found that these

res trictions imposed disabilities on Negro children and pre-

ven ted them from having educa tional opportunities equal to

White, and for these reasons we think that the judgment of, the

cZurt below should be re versed anrd the Eansas statute sh4od

be s truck down.

(Whereupon, at 3:15 pm. the argument was concluded.)


