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Supreme Court of the United States

OCTOBER TERM, 1952

No. 413

SPOTTSWOOD THOMAS BOLLING, ET AL,

PrTITIONERS,
v.
C. MELVIN SHARPE, ET Al., REsPoNDENTS.

BRIEF FOR RESPONDENTS

A final judgment of the United States Distriet Court for

the District of Columbia dismissing a complaint for injunc-

tion and declaratory judgment is here for review, by writ of
certiorari, before judgment by the United States Court of
Appeals for the Distriet of Columbia Circuit. The petition-
ers, plaintiffs in the District Court, sought admission to the
Sousa Junior High School, a junior high school in Division
1 of the public school system of the District of Columbia,
which division encompasses the several schools for white
pupils, contending that the separation of white and Negro
children in the public schools violates Article I, Sec. 9,
Clause 3 of the Constitution of the United States, the Fifth
Amendment to the Constitution of the United States, Title
8, Sections 41 and 43 of the United States Code, and Chap-
ter I, Article 1, Section 3 and Chapter IX, Articles 55 and
56 of the Charter of the United Nations.

1
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OPINION BELOW

A final order dismissing the complaint of the petitioners,
plaintiffs in the United States District Court for the Dis.
trict of Columbia, appears in the record (R. 19). It is not
reported in any official reporter system.

GROUNDS OF JURISDICTION

After a final order of dismissal of the complaint was en-
tered by the United States Distriet Court for the District of
Columbia on April 9, 1951 (R. 19), notice of appeal to the
United States Court of Appeals for the District of Colum-
bia Circuit was filed by petitioners, plaintiffs in the Distriet
Court, on April 10, 1951 (R. 20). After briefs were filed
in the United States Court of Appeals for the District of
Columbia Circuit by both the petitioners and respondents, -
but before argument was had in that court, this Court, in.a
Per Curiam opinion dated October 8, 1952 entered jointly in
the cases of Brown v. Board of Education of Topeka, Briggs
v. Elliott, and Davis v. County School Board of Prince Ed-
ward County, Virginia, Nos. 8, 101 and 191 respectively,
October Term, 1952, continued said three cases for arguwment
so that a petition for certiorari might be filed herein under
the provisions of 28 U. S. C. § § 1254(1), and 2101(e). A
petition for writ of certiorari was filed herein by petitioners
on October 24, 1952 seeking review of the judgment of the
United States District Court for the Distriet of Columbia,
which petition was granted on November 10, 1952, Juris-
diction of this Court is accordingly predicated upon the
provisions of Title 28, United States Code, Sections 1254(1)
and 2101(e).

QUESTIONS PRESENTED

In the opinion of the respondents the questions presented
herein are:
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(1) Whether the complaint filed by petitioners in the
U'nited States District Cfourt for the District of Columbia
states a claim on which relief ean be granted.

(2) Whether Acts of (‘ongress providing for the estab-
lishment and maintenance of a dual school system in the
Distriet of Columbia are constitutional.

STATEMENT OF THE CASE

The statement of the case incorporated in the brief filed Iy
petitioners sets forth as facty most of the allegations of
their complaint filed in the Distriet Court rather than stat-
ing them merely as allegations. There are also a few
statements which are in error and, accordingly, respondents
believe that the following is a correct presentation of the

" facts:

A complaint filed iif the United States District Court for
the District of Columbia alleges in substance the following:

The corporate petitioner, Consolidated Parent
Group, Inc., is an organization having for its ob-
jective, among others, ‘‘abolition of segregation
and other discriminatory practices now invoked
upon minority groups in the public schools and re-
creational areas of the District of Columbia.’’

The adult petitioners are taxpayers and citizens
of the United States and of the District of Colum-
bia, required by law to send their respective child-
ren, minor petitioners, to public schools in the Dis-
trict, and are subject to criminal prosecution for
failure so to do. The minor petitioners are Ne-
groes, are residents of the District of Columbia,
are within the statutory age limits of eligibility to
attend public schools of said District, and were,
by the prineipal of Sousa Junior High School, on
the 11th day of September, 1950, and during the
time when the respondents were receiving students
for enrollment and instruction in Sousa Junior
High School, a public school in the District of Co-
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lumbia, refused admission and excluded from en-
rollment and instruction therecin solely hecause of
their race or color.

Subsequently, minor petitioners appealed to the
Associate Superintendent of Schools in charge of
white vocational and junior high schools in the Dis-
trict of Columbia, to the First Assistant Superin-
tendent of Schools, Divisions 1-9 (now Division 1),
restricted to white pupils, to the Superintendent of
all public schools in the Distriet of Columbia, and
to the Board of Edncation. The several school of-
ficials refused admission and excluded the minor
petitioners from enrollment and instruction in
Sousa Junior High School, solely because of their
race and color, and the Board of Education upheld
the action of these school officers.

Defendants in the action filed in the Distriet Court, whe
are now the respondents, are mentbers of the Board of
Education, the several school officers heretofore mentioned,
and the First Assistant Superintendent of Schools, Divi-
sion 10-13 (now Division 2), restricted to colored pupils.

The minor and adult petitioners, allegedly on their own
behalf and on behalf of others similarly situated, together
with the corporate petitioner, also allegedly acting on be-
half of itself and all Negro citizens of the United States
residing in the District of Columbia, ‘‘similarly situated”,
on November 9, 1950 filed the complaint (R. 1-14), in the
District Court, against the respondents in their respective
official capacities. The suit sought a declaratory judgment
that the respondents are without right to construe certain
Acts of Congress so as to exclude the minor petitioners
from Sousa Junior High School on account of their race or
color, and sought interlocutory and permanent injunections
restraining the respondents from so excluding the minor
petitioners and requiring them to admit the minor petition-
ers to said school. The complaint is based upon alleged
violation of Article 1, Section 9, Clause 3 of the Constitu-
tion, the Fifth Amendment to the Constitution, Sections 41
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and 43 of Title 8 of the United States Clode, and (hapter 1,
Article 1, Scetion 3 and Chapter IX, Articles 55 and 56 of
the Charter of the United Nations,

The complaint alleges that the minor petitioners **do now
attend a junior high school in said Distriet, ™

Contrary to the allegation iu paragraph 4 of the com-
plaint (R. 4), the compulsory school attendance law of the
Distriet of (lohunbia, 43 Stat. 806 (sct out in Appendix B of
petitiouers® hrief), does not require attendance upon a pud-
le school.

Subsequently, the respondents, through counsel, filed a
motion to dismiss the ecomplaint (R. 18).

The District Court granted the motion to dismiss (R. 19).

SUMMARY OF ARGUMENT

Petitioners brought this action in the district court to require
respondents, members of the Board of Education and school offi-
cials, to admit Negro children to Sousa Junior High School, a
school established and maintained for white children. The com-
plaint charges that the minor petitioners are deprived of “enjoy-
ment of the educational opportunities afforded” in Sousa Junior
High School in violation of the Civil Rights Act, the United Na-
tions Charter, Article I, Section 9, Clause 3 of the Constitution,
and the due process clause of the Fifth Amendment. The com-
plaint admits, however, that the minor petitioners “do now at-
tend a junior high school” in the District and contains no allega-
tion that any educational opportunity available in Sousa Junior
High School is not available in the junior high school which
minor petitioners “do now attend.” These fatal deficiencies of
the complaint not only justified the district judge in dismissing
the complaint but required that he do so.

A series of Congressional enactments between 1862 and 1866
providing for the establishment of a dual school system in the
District of Columbia were reenacted by Congress in 1874 as part
of the Revised Statutes of the District. This Court construed these
enactments as requiring the maintenance of the dual school system
by so referring to them in the case of Plessy v. Ferguson, in 1896.
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The highest court of the District of Columbia has on two oc-
casions, in 1910 and in 1950, construed the Revised Statutes of the
District as requiring the maintenance separate schools for white
and colored children. Indeed, Congress itself in a number of
enactments for the District of Columbia between 1874 and 1951
has treated and dealt with the dual school system as an established
fact. Since this Court ordinarily accepts the construction and
interpretation by the highest court of the District of Columbia
of purely local laws, that court’s construction and interpretation
of these purely local laws should be accepted herein.

Even slavery was constitutional under the Fifth Amendment—
it required a constitutional amendment to end it. When slavery
in the District of Columbia was abolished by Congress before
the adoption of the Thirteenth Amendment, “due process” com-
manded payment for the property thus taken. Separate schools
for white and colored children were set up by the very same legis-
lators who proposed the Fourteenth Amendment and who enact-
ed the Civil Rights Acts. Thus their contemporaneous judgment
was that a dual system of schools is constitutional. During the
years following the Civil War, when political rights for Negro cit-
izens were being established by constitutional amendments and
legislation, an integrated school system for the District was not
considered by the Congress to be an essential part of the rights,
Indeed, after the dual system had been in operation for over 2
qQuarter century, some of the outstanding Negro spokesmen of the
community insisted that the continuance thereof is essential to
the maximum development of the race.

Dual school systems have been many times decided by this
Court to be constitutionally valid under the Fourteenth Amend-
ment, which contains an “equal protection” clause as well as a
“due process” clause. In view of these decisions and the oft-
enunciated rule that the due process clauses of the two Amend-
ments are similarly construed, the dual system in the District of
Columbia cannot be violative of the Fifth Amendment.

Beyond the fact that there was such a close tie between the
Fourteenth Amendment, the Civil Rights Acts and the laws set-
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ting up the dual school system in the District, efforts to specifically
include integration of District schools in an amendment of the
Civil Rights Act failed of passage in Congress and, indeed, the
enactment of the Revised Statutes in 1874 repealed by implica-
tion any concept that the earlier Civil Rights Act denounced
the dual school system.

The provisions of the United Nations Charter do not con-
stitute the equivalent of valid congressional enactments nor do
such Charter provisions have the effect of repealing by implica-
tion federal, State or municipal laws in conflict therewith, The
“human rights” and “fundamental freedoms” mentioned in
Article 1 and Article 55 of the Charter are not defined anywhere
therein, but are no greater than the rights and freedoms guaran-
teed to Americans by the federal Constitution. These Articles,
as well as Article 56, are non-self-executing rather than self-execut-
ing provisions and must be implemented by legislation to over-
ride established local law. '

Since the laws establishing separate schools for white and Negro
children in the District of Columbia had for their purpose the
giving rather than the denial of educational opportunity, it connot
be said that such laws constitute a legislative pronouncement of
guilt and punishment of the Negro people without trial. These
laws are not, therefore, Bills of Attainder, and certainly the con-
struction thereof so as to require the maintenance of the dual
school system cannot be considered violative of the constitutional
prohibition against Bills of Attainder.

The duty of the courts is to interpret, not to enact, legislation.
The policy or wisdom of the maintenance of a dual school system
is beyond the power of courts to even consider. One branch of
government should not encroach upon the domain of another and
statutes should not be adjudged invalid except for manifest neces-
sity. Since the two parts of the dual school system are conceded
to be equal, if the long established policy of their maintenance
in the District of Columbia is to be struck down, the Congress
and not the Court is the body to make that decision.
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ARGUMENT .
I

The Complaint Filed Below States No Cause of Action Because,
Inter Alia, it Fails to Set Forth Any Injuries To the Peti-
tioners,

The complaint filed by the petitioners in the Distriet
Court (R. 1-14) in the name of five minors and their par.
ents, all Negro residents of the District of Columbia, and a
corporation known as Consolidated Parent Group, Ine., al-
legedly on behalf of the named plaintiffs and all other Negro
citizens residing in the District of Columbia, and siwmilarly
situated, sought a declaratory judgment and temporary and
permanent injunctive relief against the members of the
Board of Education of the District of Columbia, the Super-
intendent of Schools, the two Iirst Assistant Superintend-
ents of Schools, an Associate Superintendent of Schools,
and the Principal of the Sousa Junior High School. The
complaint alleged that the exclusion of the minor plaintiffs
from the Sousa Junior High School was solely because of
their race and color, and that this exclusion violated See-
tions 41 and 43 of Title 8 of the United States Code, violated
Article I, Section 9, Clause 3 of the Constitution of the
United States, violated the Fifth Amendment to the Con-
stitution, and violated Chapter I, Article 1, Section 3, and
Chapter IX, Articles 55 and 56 of the Charter of the United
Nations.

It is implicit in the complaint, and it is a conceded fact,
that the Sousa Junior High School is a part of Division 1
of the local school system, the schools in which division are
allocated for the instruction of white children. Although it
is complained that the several violations enumerated above
result from the failure to admit the minor petitioners to this
particular school, it is alleged in paragraph 3 of the com-
plaint that the minor petitioners ‘‘do now attend a junior
high school in said District’’ (R. 4).
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Erroucously, the complaint alleges that adult petitioners
are required by law to send their children to public schools
and are subject to prosceution for failure so to do. The law
(43 Stat. 806, Sees. 31-201 and 31-207 D. C. Code, 1951), set
out in petitioners' brief, Appeudix B, requires only that
adult petitioners shall eause their children to be instructed,
publicty or privately, and does not require them to go to
any school.

There is a total absence from the complaint of any allega-
tion that the minor petitioners are not receiving iu the
junior high school in the District of (‘olumbia which they
now attend all of the educational opportunities afforded in
the Sousa Junior High School. From this failure to nega-
tive enjoyment of educational opportunities, it may be as-
sumed that the minor petitioners are, in fact, enjoying the
same or equal educational opportunities as are afforded in
the Sousa Junior High School. There is also a total failure
to enumerate educational opportunities enjoyed at the
Sousa Junior High School. Without specific allegations to
the contrary it must be assumed that the minor petitioners
who ‘‘do now attend a junior high school in said Distriet’’
enjoy all of the educational opportunities afforded in any
junior high school in the District of Columbia.

In Pacific States Box & Basket Co. v. White, 296 U. S. 176,
this Court said:

““When such legislative action ‘is called in ques-
tion, if any state of facts reasonably can be con-
ceived that would sustain it, there is a presump-
tion of the existence of that state of facts, and one
who assails the classification must carry the bur-
den of showing by a resort to common knowledge
or other matters which may be judicially noticed,
or to other legitimate proof, that the action is arbi-
trary.” Borden’s Farm Products Co. v. Baldwin,
293 U. 8. 194, 209. The burden is not sustained by
making allegations which are merely the general
conclusions of law or fact.”
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No directly comparable case has been found, but a closely
analogous allegation to those made by the petitioners is
the oft-used allegation of arbitrary and capricious action,
In Wilkinson v. Hines, 64 App. D. C. 5, 73 F. 2d 514, the
United States Court of Appeals for the Distriet of Colum-
bia, said at page 8:

““We are of the opinion also that the allegations in
appellant’s petition that the ‘respondent acted ar-
bitrarily and capriciously, without evidenece to sup-
port his decision, and heyond the scope of his au-
thority', are not averments of fact, but conelusions
of law, and are not sustained by the other allega-
tions of the petition.”’

Again in Netional War Labor Board v. Montgomery
Ward & Co., 79 U. S. App. D. C. 200, 144 F. 2d 528, cer-
tiorari denied, 323 U. S. 774, this same court, speaking’
through Judge Edgerton, said:

““Judicial interference with administration is
sometimes necessary but always serious. * * * A
plaintiff cannot confer jurisdiction to review even
commonplace administrative action by a mere fore-
cast that he will be irreparably injured if the court
does not intervene. He must allege facts which
support his forecast.”

This Court in Silberschein v. United States, 266 U. S. 221,
225 used language particularly applicable to the case at
har, as follows:

““The general allegations of the petition that the
Director’s decision was arbitrary, unjust and un-
lawful, and a usurpation of power, are merely legal
conclusions, Clearly, the petition does not present
a case where the facts are undisputed and the only
conclusion properly to be drawn is one favorabhle
to petitioner, or where the law was misconstrued,
or where the action of the executive officer was ar-
bitrary or capricious.”’
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If it be argued that the liberality of the Federal Rules of
fivil Procedure has obviated the necessity for pleading
facts to show arbitrariness or, us in this case, denial of edu-
cational opportunity, the answer may be found in Sheridan-
Wyoming Coal Co., Ine. v. Kruy, 83 U. 8. App. D. €. 162,
168 F. 2d 557, where the court said:

“The rules of Civil Procedure provide that a cowm-
plaint shall confain ‘a short and plain statement
of the elaim showing that the pleader is entitled to
relief’. The Rule was intended to obviate the tech-
nicalities of pleading and, particularly, long and
verbose allegations of evidentiary facts. With that
objective we are in unqualified accord. However,
a ‘claim’ cannot be stated in the form of a legal
conclusion, without more. * * *. The minimum
under the Rule is that the adversary party must
be sufficiently advised to prepare his defense, and
that the court must be sufficiently informmed to
determine the question presented. Defenses cannot
be made to legal propositions in the abstract, nor
do mere legal conclusions present questions upon
which the court can pass. Justiciable cases and
controversies arise upon facts.”” (Emphasis sup-
plied.)

See, to the same effect, Marranzano v. Riggs National
Bank, 87 U. S. App. D. C. 195, 184 F. 2d 349, 351.

In Ashwander v. Tennessee Valley Authority, 297 U. S.
288, Mr. Justice Brandeis said at page 346:

“‘The Court developed, for its own governance in
the cases confessedly within its jurisdiction, a ser-
ies of rules under which it has avoided passing
upon a large part of all the constitutional questions
pressed upon it for decision.”’

Justice Brandeis then listed seven items constituting the

- series of rules. The fifth, found at page 347, is as follows:
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3. The Court will not pass upon the validity of a
statute upon complaint of one who fails to show
that he is injured by its operation.”

To the same effect see Heald v. District of Columbia, 259
U. S. 114, 123; Corporation Commision v. Lowe, 281 U, §,
431, 438.

II

A. Acts of Congress Providing for Education of Children of the
District of Columbia Require such Education in a Dual School
System and have been so Construed by this Court.

B. Construction of Locally Applicable Laws by the Highest Court
of the District of Columbia is Normally Accepted by this
Court.

A.

Among the contentions of petitioners is one that the sev-
eral Acts of Congress providing for the establishment and
maintenance of schools in the Distriet of Columbia do not
require the maintenance of a dual system.

The enactments of Congress which in unambiguous terms
specifically direct that separate schools be maintained for
the education of white and colored children of the Distriet
of Columbia begin with the Aet approved May 20, 1862
That Act and others on the same subject enacted prior to
June 22, 1874 were carried into the Revised Statutes of the
District of Columbia, approved on that date.! Thus, al-
though the requirement for separate schools was original-
ly decreed by Congress at a time when the Negro was not
a citizen, Congress reenacted that requirement six years

I Act of May 20, 1862, 12 Stat. 394; Act of May 21, 1862, 12 Stat. 407; Act of
July 11, 1862, 12 Stat. 537; Act of June 25, 1864, 13 Stat. 187: Act of July B,
[866, 14 Stat. 216; Act of July 28, 18806, 14 Stat. 343.

Secliony 281, 282, 283, 306, 310, 314 and 1200 of the Revised Statutes D. €
(Act of June 22, 1874, 18 Stat, Purt. 2) embadying the foregoing Acts are st
vut in Appendix A.)
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after the adoption in 1868 of the 14th Amendment. So con-
cusively was the requirement stated that this Court, in
Plessy v. Ferguson, 163 1. 8. 537, 544-045, cited the per-
jinent scetions of the Revised Statutes of the Distriet of
(olumbia as an illustration of laws requiring such sepa-

ration.

In legislation enacted by Congress for the District of Co-
lumbia subsequent to the Revised Statutes, Congress dealt
with the svstem of separate schools as an established faet.
Thus, the Act approved June 6, 1900, 31 Stat. 564 (enacted
by the 56th Congress, which also enacted the D. C. Code of
1901), established a paid Beard of Education of seven meim-
bers and provided for two assistant superintendents, ‘‘one of
whom, under the direction of the superintendent, shall have
charge of schools for colored children; * * *.”” The Act of
June 20, 1906, which established the present Board of Edu-
cation, authorized the Board, upon recommendation of the
Superintendent of Schools, to ‘‘* * * appoint one white as-
sistant superintendent for the white schools and one colored
assistant superintendent for the colored schools * * *.”’ In
the District of Columbia Teachers’ Salary Act of 1945 (59
Stat. 488), approved July 21, 1945, the provisions of the Act
of 1906 with respect to assistant superintendents were re-
peated and extended in Title V, page 498, Section 12, and in
addition, separate boards of examiners and separate chief
examiners for the white and colored schools were provided
for by Sections 13 and 14 of that Title. The Distriet of Co-
lumbia Teachers’ Salary Act of 1947,2 approved July 7,
1947, contained almost identical provisions in Title V, Sec-
tions 11, 12 and 13. As late as the Act approved October
24,1951, by which the District of Columbia Teachers’ Salary
Act of 1947 was amended, Congress in Section 8 thereof*
provided for appointment by the Board of Edueation, on

—_—

234 Stat. 318,
861 Stat. 258.
465 Stat. 605.
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the recommendation of the Superintendent of Schools, ¢f
‘‘a chief examiner for the board of examiners for white
schools and a chief examiner for the board of examiners for
colored schools.”’

BO

The United States Court of Appeals for the District of
Columbia Circuit has directly passed upon these Acts of
Congress in three cases, Wall v. Oyster, 36 App. D. C. 50,
Carr v. Corning and Browne v. Magdeburger, the latter two
decided jointly, 86 U. S. App. D. C.173,182 F. 24 14. Refer-
ence to the record and briefs in the case of Wall v. Oyster®
shows that, contrary to the characterization of that case
set out in petitioners’ brief, the question of the require-
ment for a dual system of schools in the District was raised
and the consitutional validity thereof was attacked. In
paragraphs 8 and 9 of the amended petition (for writ
of mandamus) filed May 7, 1910, it was alleged that Scetions
281 to 285, 293 and 294 of the Revised Statutes of the
United States Relating to the District of Columbia do
not expressly, but only by implication, prohibit the at-
tendance of colored children at white schools, and that in-
sofar as said legislation attempts to exclude colored chil-
dren from white schools it is unconstitutional and void be-
cause it violates the Fifth Amendment to the Constitation.
True, the appellant’s brief devotes but one sentence to
this proposition, but the appellees, as members of the Board
of Education, fully briefed the point and the opinion of the
court specifically decided:

“A statute enacted in 1864, and afterwards
carried into the Revised Statutes of the Distriet,

5 Bound volume available in the Clerk’s Office of the United States Court_ﬂf
Appeals for the Distriet of Columbia Circuit and in the Bar Association Ld
rary, United States Court House, Washington, D. C.
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provided for the maintenance of separate free
sehools for white and ‘colored’ ehildren, affording
like faeilities and advauntages to each, D. (. Rev.
Stat. sees, 281, 282, 306, 310, 314."

The court thereupon declared that the power of Con-
gress, exercising all the functions of a state legislature in
the District of Columbia, to provide for separation of white
and colored children in the public schools has been effect-
ually settled by this Court and cited Plessy v. Ferguson,
supra.

In the Carr and Browne opinion Judge Prettyman for the
(ourt of Appeals reviewed in extenso the history of the
enactments by which separate schools were created and
maintained in the District, and concluded, commencing on
page 18, that the enactments cannot be read with any mean-
ing except that the schools for white and colored children
were then intended to be separate. The opinion then goes
on to dispose of the contention that the provisions of the
Revised Statutes have since been repealed and demonstrates
that no subsequent enactment by the Congress can be so
construed. Indeed, by pointing to a number of later Aets,
the court demonstrates the continuing intention of Con-
gress to maintain the dual school system in the Dis-

“trict. Since these statutes are purely local in scope and

confined in their operation to the District of Columbia, the
oft-expressed rule of this Court that it will ordinarily ac-

.cept the construction and interpretation thereof by the
- highest court of the Distriet of Columbia should be applied.

Del Vecchio v. Bowers, 296 U. S, 280, 285; D. C. v. Pace, 320
U. S. 698, 702. Cf. American Security and Trust Co. v.
District of Columbia, 224 U, S. 491; United Surety Co. v.
American Fruit Products Co., 238 U. S. 140; Busby v. Elec-
tric Utilities Union 323 U. S. 72; Fisher v. United States,
328 U. S. 463.
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The Dual School System in the District of Columbia is Not
Violative of the Fifth Amendment to the Constitution of

the United States.

There is no doubt that Congress, under the provisions of
Article I, Section 8 of the Constitution, has exclusive legis-
lative authority over the District of Columbia. The nature,
extent, and breadth of that power is nowhere better deline-
ated and better documented thaun in the opinion of the
United States Court of Appeals for the District of Columbia
in Neild v. District of Columbia, 71 App. D. C. 306, 110 F.
2d 246. Therein it is pointed out that the power of Coungress
to legislate for the Distriet of Columbia is not subject to
the restrictions placed on State legislatures and is ax exten-
sive as is the power of Congress to legislate generally for
the nation.

Acting under that broad authority this member of the
Trinity which makes up the Government of the United
States enacted laws providing for the establishment
and maintenance of a dual school system in the Dis-
trict.° These enactments stem from the period hefore
the Thirteenth, Fourteenth and Fifteenth Amendments. At
that time the due process clause of the Fifth Amendment
was regarded as a bulwark for the protection of the prop-
erty rights of the white and colored slave owners.”

‘When Congress undertook to abolish slavery in the Dis-
trict of Columbia,® it appropriated a million dollars to pur-
chase from their owners the freedom of the approximately
3100 slaves in the District.®

4 8ee Soctions of Revised Statutes, D. C., Appendix A,
T Hee Emancipation tn the Dist. of Col. Ex. Doe. No. 42, 38th Cong. 1st

Sess. for evidence that free Negroea were slave owners In the District of
Columbin although, it appears, some bought freedom of relatives,

8 Act of April 16, 1862, 12 Stat. 376.
# $993,406.36 was expended for 3100 slaves according to report of Com-
misgion on purchase of freedom of slaves, 38th Cong. 1at Sess.. House of

Representatives, Ex. Doe. No. 42,

-
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For seveuty-five or eighty years after the adoption of the
Constitution and ity first tenr Amendments in 1789, eivil and
politieal rights for the Negro, while advoeated by many,
were not thought to be required by the Fifth Amendment.
Indeed, slavery flourished thercunder. Not until the adop-
tion of the Fourteenth and Fifteenth Amendments and the
passage of the first Civil Rights Act did our forebears be-
lieve that there was legal foundation for the extension of
any of the rights of citizenship to the colored man in this
country. Fven then, as will be pointed out hereinafter,
his education in separate schools was not inveighed against
by legislation. Quite the contrary was true.

At just about the time when the Fourteenth Amendment,
eontaining, as it does, prohibitions upon the States against
deprivation of life, liberty or property without due process
of law and against denial to any person of the equal protec-
tion of the laws, was proposed in 1866, the same Congress
which proposed it enacted some of the laws providing for
separate schooling for the white and colored children
in the District of Columbia. Judge Prettyman of the
United States Court of Appeals for the District of Columbia
Circuit thus commented thereon in his opinion for the court
in the Carr and Browne Junior High cases, supra, 86 U. S.
App. D. C. 173,182 F. 2d 14, 18:

“These various enactments by the Congress can-
not be read with any meaning except that the
schools for white and colored children were thei in-
tended to be separate. Moreover, it is significant,
in respect to the comstitutional points made here,
that two of these statutes were enacted by the same
Congress which proposed the Fourteenth Amend-
ment and at almost the samie time as that proposal.
The Amendment was proposed by the Congress on
June 16, 1866, and these acts were dated July 23,
1566, and July 28, 1866.”’
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At page 16-17 in the Carr and Browne opinion, supra,
the court said:

‘It is urged that the separation of {he races is
itself, apart from equality or inequality of treat-
ment, forbidden by the Constitution. The guestion
thus posed is whether the Consitution lifted this
problem out of the hands of all legislatures and
settled it. We do not think it did. Since the begin-
ning of human history, no circumstance has given
rise to more difficult and delieate problemns than has
the coexistence of different races in the same area.
Centuries of bitter experience in all parts of the
world have proved that the problem is insoluble
by force of any sort. The same history shows that
1t is soluble by the paticut processes of community
experience, Such problems lie naturally in the
field of legislation, a method susceptible of experi-
mentation, of development, of adjustment to the
current necessities in a variety of community cir-
cumstance. Ve do not believe thal the makers of
the first ten Amendments in 1789 or of the Four-
teenth Amendment in 1866 meant {o foreclose legis-
lative treatment of the problem in this country.”
L L 3 L ] L] * L] * * L]

“The Supreme Court has consistently held that
if there be an ‘eqnality of the privileges which the
laws give to the separated groups’, the races may
be separated. That is to say that constitutional in-
validity does not arise from the mere fact of sepa-
ration but may arise from an inequality of treat-
ment, Other courts have long held to the same

effect.”

Cited for these propositions are a number of federal and
State decisions and a number of cases in this Court, among
which is Plessy v. Ferguson, supra, 163 U, S. 537. In the
recent case of Adamson v. California, 332 U. S. 46, 53, the
C'ourt uses language which might well have heen written to
tleseribe the decision of Plessy v. Ferguson, supra:
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¢t is the construction placed upon the amendment
by justices whose own experience had given them
contemporaneous knowledge of the purposes that
led to the adoption of the Fourteenth Amend-
ment.”’

In their brief in the Court of Appeals in this cause coun-
sel for petitioners laid great stress upon the Sweett ' and
MeLaurin ' decisions of this (fourt. Here they have scarce-
ly mentioned these two recent decisions dealing with educa-
tion of colored youth. Undoubiedly they have come 1o the
realization that both cases were decided solely on the prop-
psition that the educational opportunities afforded to the
respective Negro appellauts therein were not equivalent or
substantially equal to those furnished to white students.
Indeed, some of the language used in the opinions by the
Chief Justice actually supports the position of the respond-
ents herein. In the Sweatt opinion, at page 635-636, the fol-
lowing is found:

“In Missouri ex rel. Gaines v. Canada, 305 U. S.
337, 3561 (1938), the Court, speaking through Chief
Justice Hughes, declared that ‘petitioner’s right
was a personal one. It was as an individual that
he was entitled to the equal protection of the laws,
and the State was bound to furnish him within
its borders facilities for legal education substan-
tially equal to those which the State there afforded
for persons of the white race, whether or not other
negroes sought the same opportunity.” * * *

In accordance with these cases, petitioner may
claim his full constitutional right: legal education
equivalent to that offered by the State to students
of other races. Such education is not available to
him in a separate law school as offered by the
State. We cannot, therefore, agree with respond-
ents that the doctrine of Plessy v. Ferguson, 163
U. S. 5337 (1896), requires affirmance of the judg-

———
10 Bweatt v. Painter, 339 U. S. 629.
1 McLaurin v. Oklahoma State Regents, 339 U. S. 637.
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ment below. Nor need we reach petitioner’s con-
tention that Plessy v. Ferguson should be reex-
amined in the light of contemporary knowledge re-
specting the purposes of the Fourteenth Amend-
ment and the effects of racial segregation.” (Km-
phasis supplied.)

Thus is there a reaffirmation of the long line of decisiong
of this Court sustaining the constitutional validity of the
dual school system provided the facilities available to white
and colored children are substantially equal.’®

Decisions in McCabe v. Atchison T & SF Ry., Gong Lum
v. Rice, and Missouri ex rel. Gaines v. Canada,'® were enun-
ciated by jurists who were either at the time of the deci-
sion or were later to become Chief Justices of the United
States. :

* In the McCabe case in 1914 Mr, Justice Hughes affirmed-
the correctness of the proposition:

¢¢ * * * the question could no longer be considered
an open oue, that it was not an infraction of the
Fourteenth Ameudment for a state to require sepa-
rate, but equal, accommodations for the two races.”’

In the Gong Lum case in 1924 Mr. Chief Justice Taft, for
the Court, quoted from Cumming v. Richmond County
Board of Education,* Plessy v. Ferguson, supra, and a
number of federal and State decisions to arrive at the con-
clusion that separate schools for white and colored children
are 1ot in violation of the Constitution and that the re-
quirement that a Chinese child should attend a colored
school was constitutionally a question for each State to de-
cide for itself.

12 Plessy v. Ferguson (1896}, 163 U. 8. 537; Cumming v. Botrd of Educae-
tion (189%), 176 U. 8. 528; McCabe v. .Atchison T. & SF Ry. (1914), 33
U. 8. 151; Gong Lum v. Rice (1927), 275 U. 8. 78; Missouri ex rel. Quiney
v. Canada (1938), 305 U. S. 337; Mitcheil v. United Stutes 11941}, 313 U, S.
80; Sipuel v. Board of Regents (1948), 332 U. S, 631; Sweait v. Painter
(1950), 339 U. S. 629,

13 See footnote 12 for citations.

14 Ibid.
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And in Gaines v, Canada, supra, which was eited with ap-
i.roval in the later eases of Sipucl v. Board of Regents and
sweall v. Painter, My, Chief Justice Tlughes, in 1938, rely-
ing on the Plessy, MeCabe and Gong Lum cases, said:

“The State has sought to fulfill that obligation
[providing advantages for higher education to Ne-

o groes] by furnishing eqgual facilities in separate
schooly, a method the validily of which huas been
sustained by our decisions.””  (Emiphasis sup-
plied.)

Mr. Justice Black and Mr. Justice Reed concurred in the

opinion written by the Chief Justice in the G'aines case.

This case was decided scarcely fourteen years ago with
only a single dissent by Mr. Justice MeReynolds, who
thought that equal facilitics even outside the State were
consiitutional. What has changed the Counstitution in the
past fourteen years?

Considerable emphasis is placed by petitioners upon lan-
guage used by this Court in Hirabayashi v. United States,
20 U. S. 81, Korematsu v. United States, 323 U. S. 214, and
Ez parte Endo, 323 U. S. 283. They also quote from the
cases of Meyer v. Nebraska, 262 U. S. 390, Pierce v. Society
of Sisters, 268 U. 8. 510, Farrington v. Tokushige, 273 U. S.
284, and Oyama v. California, 332 U. 8. 633. Examination
of these and other cases cited by petitioners shows that they
fall into three classes: .

1. Cases in which there was a clear invasion of rights
protected by specific provisions of the Civil Rights Acts;

2. Cases in which there were complete denials of rights
or privileges secured by the equal protection clause of the
Fourteenth Amendment or in one case, the due process
clause of the Fifth Amendment; and

3. Cases in which confinement in concentration camps
and other extreme restrictions were practiced upon Japan-
ese citizens purely as war emergency measures.
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Taking their cue from three cases involving citizens of
Japanese descent who were completely denied every sem.
blance of equality of treatment for security reasons during
World War II (Hirabayashi v. United States, supra, Kore.
matswu v. United States, supra, and Ex parte Endo, supra),
petitioners assert that since there is no issue of national
security present, in order to justify separate schools for
white and colored pupils respondents are required to show
that there is some more pressing public necessity which re-
quires a dual school system in the District of Columbia,
There are several answers to this proposition.

In the first place, petitioners are not deprived of anything
as were the parties in the cases they have cited. Hirabay-
ashi was subjected to a curfew regulation while his white
brothers were not. Korematsu and Endo involved inear-
ceration in concentration camps solely because of race. 'In
Meyer v. Nebraska complete denial of the right to teach
German to pupils was involved. Pierce v. Society of Sisters
concerned the outlawing of parochial and private schools,
and the Farrington case involved an attempt to put out of
business foreign language schools in Hawaii. The complete
denial of the right to own land was concerned in the Oyama
case and freedom to engage in one’s chosen occupation con-
cerned the Court in Takahashi v. Fish and Game Commis-
ston, 334 U. S. 410, and Yick Wo v. Hopkins, 118 U. S. 356.
In the case at bar the complaint recites in paragraph 3
thereof that the minor petitioners ‘‘do now attend a juuior
high school in said District’’ (R. 4), and on page 34 of their
brief petitioners assert unequivocally ‘‘Here there is no
question of equality of facilities.”’

Secondly, petitioners charge that separation in the pub-
lic schools is ‘‘aimed at Negroes,’’ that (as set forth in ital-
ics on page 21 of their brief) ¢“* * * no legitimate cducation-
al purpose is served by the classification and distinction of
pupils solely on the basis of race and color * * * *’ and that
separation stamps them with a ‘‘badge of inferiority.”
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There can Le no doubt that among a large segment of the
people of the District of Columbia, which is almost 100
miles south of the Mason and Dixon line, there are attitudes
which are antipathetical to the co-mingling of the races in
schools or otherwise. .Indeed, the Court ean take judieial
notice that racial tensions exist and racial clashes have oc-
earred considerably further norih in New York, Detroil,
Chieago, and other communities in which there is
po separation in schools. Thix being so, upon what
hasis do petitioners assume and assert that separate
schools for white and colored pupils are maintamed
solely to stigmatize the colored childrent Why do
they quote trom a brief filed in the Sweatl case (peti-
tioners® brief 41): ‘“the institution of segregation is de-
signed to maintain the Negro race in a position of infer-
jority. It drastically retards his educational * * * develop-
ment © * °*'? The facts are ofherwise. Even Gunuar
Myrdal in his work ‘““An American Dilemma,’’ so often
quoted by the opponents of separation, acknowledges in
Chapter 41 thereof that some Negroes prefer the sepa-
rate school even for the XoOrth. He quotes Dr. W. E. B.
Du Bois, a prominent Negro educator and publisher and
former officer of the National Association for the Advance-
ment of Colored People, ¢“ * * * A mixed school with poor
and unsympathetic teachers, with hostile opinion, and no
teaching concerning black folk, is bad.”” It is not felt that
the Court will be burdened by repeating here the quotation
from Dr. Du Bois found at page 33-34 of appellees’ brief in
the companion case of Briggs v. Elliott (No. 101):

It is difficult to think of anything more import-
ant for the development of a people than proper
training for their children; and yet I have repeat-
edly seen wise and loving colored parents take in-
finite pains to force their little children into schools
where the white children, white teachers, and white
parents despised and resented the dark child, made
mock of it, neglected or bullied it, and literally
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rendered its lite a living hell. Such parents want
their child to ‘fight’ this thing out,—but, dear God,
at whatl a cost! Sometimes, to he sure, the chikl
triumphs and teaches the school community a les-
son ; but even in such ecases, the cost may be high,
and the child’s whole life turned into an effort to
win cheap applause at the expense of healthy in-
dividuality. In other cases, the result of the ex-
periment may be complete ruin of character, gift,
and ability and ingrained hatred of schools and
men. For the kind of battle thus indieated, most
children are under no circumstances suited. It is
the refinement of cruelty to require it of them.
Therefore, in evaluating the advantage and disad-
vantage of accepting race hatred as a brutal but
real fact or of using a little child as a battering
ram upon which its nastiness can be thrust, we
niust give greater value and greater emphasis to
the rights of the child’s own soul. We shall get a
finer, hetter balance of spirit; au infinitely more
capable and rounded personality by putting child-
ren in schools where they are wanted, and where
they are happy and inspired, than in thrusting
them into hells where they are ridiculed and
hated.”’ Does the Negro Need Separate Schools?,
4 J. of Negro Ed. 328, 330-31 (1935).”"

History shows that such concerns as these expressed by
Dr. Du Bois are quite probably the reason for the establish-
ment and maintenance of the dual school system in the
Distriet. Certainly they were important considerations.

According to Dr. William S. Montgomery, a distinguished
Negro educator,’® appointed Assistant Superintendent in
charge of colored schools in the District of Columbia Sep-
tember 1, 1900 and retired in 1924 after serving 47 years.
in the colored school system,

‘It was natural at the heginning for the great
majority of the teachers in colored schools to he

15 Washington—Past and Present, a History, Vol. 1, pp. 443-444.
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white, hut in 1864 the instructors were half and
half—as many colored as white—and as competent
colored ones cante forward they were given the
preference in employment, not becanse of greater
fitness from an intellectual or professional point of
view, but on account of an clement, mighty in ils
force and results, sympathy with and ability and
willingness to enler into and appreciate the feel-
ings and aspirations of the learner. * * * Of the
early colored teachers words of eulogy fail; fheir
mowwment is the system to-day.”” (Emphasis sup-
plied.) ¢

The monument of which Dr. Montgomery wrote is the
system of scparate but equal schools for colored children
which petitioners would destroy!

In the hearings preceding the passage of the Act of June
20, 1906,"" the organic act of the present school system in
the District, many distinguished Negro ecitizens and edu-
cators insisted on autonomy for the colored schools. Pro-
fessor William A. Joiner of Howard University, chairman
of a committee of colored leaders, after presenting to the
House Committee a letter from his group, said, in part,'®

“T think, Mr. Chairman, that that embodies the
niain sentinient as expressed by that organization,
an organization composed of those whose minds
have led them into literary pursuits and those who
have given attention to the best welfare and in-
terest of their people. It may scem strange that
this particular word ‘colored’ or the idea of colored
schools thrusts itself into this argument. I would
it where not so. Facts are stubborn things, and

16 “Historical Sketch of Education for the Colored Race in the District
of Columbia, 1807-1905” which is incorporated as part of the “Report of the
Commissioners of the District of Columbia for the year ended June 30,
1905,” Vol, IV (Report of Board of Education), Washington Government
Printing Office, 1906, pp. 118-119.

17 34 Stat. 316.

18 Report of hearings before the Sub-Committee on the several school
bills relating to the reorganization of the schools of the District of Co-
lumbia. Whashington: Government Printing Office 1906, p. 200.
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when we deal with facts we must deal with them
as they exist and not as we would that they were;
and so, Mr. Chairman, it becomes our province and
our duty to do what we can to see that in the ad-
ministration of school affairs in that most precious
birthright of equality of opportuuity spoken of by
President Eliot (of Harvard) that there will not he
the slightest divergence from the division, ‘unto
him who needs, and most unto him who needs
most.” >’

Professor Lewis B. Moore, of Howard University, testi.
fying before the Commitee said, in part:*

«* # * (}ive us what is being asked for here by
the colored citizens, give us that, and we shall
conduct under the guidance of the board of educa-
tion the colored schools of the District of Columbhia
in such a way as to produce just as good results as
are produced anywhere else in this country.”’

Following this and other testimony of like import, the
House Committee reported on the Act of 1906,% in part:

““The bill does not change the number of assist-
ant superintendents, merely enlarging the power of
the colored superintendent so that he shall, besides
having jurisdiction over the colored grade schools,
also have entire jurisdiction over the colored nor-
mal, high, and manual-training schools. This was
done at the carnest solicitation of the colored edu-
cators who appeared before the committee and was
heartily indorsed by the superintendent of Howard
University. The hearings developed that a great
deal of friction had arisen between the director of
high schools and the teachers in the colored high
school, and to aveid this it was the unanimous op-
inion and desire of all who testified that not only
should the colored superintendent have entire con-

12 Tbhid, p. 217.
20 House Report No. 3395, §9th Congress, 1st Session, p. 3.



trol, but that the colored schools in every instance
should be designatled as eoloved schools, so that no
possible mistake could arise in that regard.”’
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The views expressed by these eminent Negro educators
were accorded sympathetic and enlightened recoguition by
Congress in the enactment of the Act of 1906, and by every
succoeding Congress which legislated on the subject until
19512 Clearly the purpose of Congress was to serve the
cause of the Negro in educction rether than the contrary.
The wisdom of the course pursued by (‘ongress to achieve
that purpose is not for the courts to decide. As was said
in the License Tax Cases,* at page 469, ““This court * * *
cannot examine questions as expedient or inexpedient, as
politic or impolitic. Considerations of that sert must, in
general, be addressed to the legislature. Questions of policy
determined there are concluded heve.’! Hilton v. Swllivan,
34 U. S, 323, 339; T'eamsters Union v. Hanke, 339 G, S.
470, 478-479; Secretary of Agriculture v. Central Roig Re-
fining Co., 338 U. S. 604, 618-619; Wickard v. Filburn, 317
U. 8. 111, 129; Polish National Alliance v. National Labor
Relations Board, 322 U. S. 643, 650-651; United States v.
Butler, 297 U. 8. 1, 62-63; Home Building & Loan Asso. v.
Blaisdell, 290 U. S. 398, 447-448; Sunshine Coal Co. v. Ad-

kins, 310 U .S. 381, 394. In the very recent case of Hurd v.

Hodge, supra, 334 U, S. 24, cited by petitioners, the Court,
at page 34, alludes to the fact that public policy can be as-

* eertained only by reference to statutes. In footnote 15 the
" Court cites United States v. Hutcheson, 312 U. S. 219, 235,
" and Johnson v. United States, 163 F. 30, 32. In the latter

case, the court said:

“The Legislature has the power to decide what
the policy of the law shall be, and if it has intimated

2 8ee Acts of July 21, 1945, 59 Stat. 488, July 7, 1947, 61 Stat. 258 and Oct.
24.: lgﬁ%gﬂ Stség. 605, more fully deseribed in Point IT A of this brief.
& . 462.
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its will, however indirectly, that will should be
recognized and obeyed.”’

When in 1910 the question of constitutional validity of
separate schools was first presented to the District of
Columbia Court of Appeals in Wall v. Oyster, 36 App. D. C,
50, and hardship or injustice was pleaded, Mr. Chief Justice
Shepherd, for that court, said at page 58:

“Tt has been urged that a eruel hardship will be
inflicted upon the petitioner by the conclusion at
which we have arrived. It may be, however, that
greater evils would result from a different one. Be
that as it may, our province is to interpret legisla-
tion, not to enact it.”’ (Iimphasis supplied.)

Judge Prettyman of that court in the recent case of Carr
v, Corning, supra, said: | '

““Such problems [the co-existence of different
races in the same area] lie naturally in the field of
legislation, a method susceptible of experimenta-
tion, of development, of adjustment to the current
necessities in a variety of community circum-
stance.”” (Emphasis supplied.)

And Mr. Justice Frankfurter for this Court in Secretary
of Agriculture v. Central Roig Refining Co., supra, said as
late as February 6, 1950:

“but the issue was thrashed out in Congress; Con-
gress is the place for its reconsideration.”

Finally, while this Court has tacitly approved the dual
system of schools in the District of Columbia in but one case,
Plessy v. Ferguson, supra, it has many times cited that case
in support of its uniform holdings over many years that the
Fourteenth Amendment, which applies only to the States
and which contaius an equal protection clause, does not
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prohibit the maintenance of dual school systems. It is
seltled that the equal protection clause of the Fourteenth
Amendnient does not apply to the Distriet of Columbia,
we v that Amendment being directed to the States. The
Fifth Amendment, of course, does apply, but contains no
equal protection clanse.””*

Mr. Chief Justice Stone in Defroit Bank v. United States,
317 U. S. 329, which cites, among others, Currin v. Wallace,
306 U. S. 1, and Steward Machine Co. v. Davis, 301 U. S, 548,
said:

“Unlike the Fourteenth Amendment, the Fifth
contains no equal protection eclause and it pro-
vides no guaranty against discriminatory legisla-
tion by Congress.”” (Emphasis supplied.)

Moreover, it is well established that the Fourteenth Amend-
ment does not incorporate the provisions of the first eight
Amendments, Louisiana ex rel Francis v. Resweber, 329
U. S. 459; Adamson v. California, 332 U. S. 46, Wolf v.
Colorado, 338 U. 8. 25. Conversely, it has been held that
the general scope of the prohibitions of the Fifth Amend-
ment as against the Federal Government is measured by the
scope of the Fourteenth Amendment as against the states.
(% * * the legal import of the phrase ‘due process of law’
is the same in both amendments.”” French v. Barber As-
phalt Paving Co., 181 U. 8. 324, 329. See also Twining v.
New Jersey, 211 U. S, 78, 101. In Heiner v. Donnan, 285
U. 8. 312, the court said at p. 326:

“The restraint imposed upon legislation by the due
process clauses of the two amendments is the
same.”’

Cf. Farrington v. Tokushige, supra, 273 U. 8. 284 ; Ellis v.
United States, 206 U. S. 246; Bromley v. McCaughn, 280
U. 8. 124,

[S———

B Hamilton National Bank v. District of Columbia, 81 U. S. App. D. C.
200, 156 T'. 2d. 843, 846.
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In Hurd v. Ilodge, supra, 334 U. S. 24, 35, the Court coy.
¢luded its opinion by saying:

““We are here concerned with action of federal
courts of such a nature that if taken by the courts
of a State would violate the prohibitory provisions
of the Fourteenth Amendment. ... It is not con-
sistent with the public policy of the United States
to permit federal courts in the Nation’s capital to
exercise general equitable powers to compel action
denied the state courts where such state action has
bheen held to be violative of the guaranty of the
equal protection of the laws. We cannot presume
that the public policy of the United States mani-
fests a lesser concern for the protection of such
basic rights against deseriminatory action of fed-
eral courts than against such action taken by the
courts of the States.”’

If the public policy of the United States prohibits action
or limitation of action in the Distriet of Columbia because
it is prohibited in the States, public policy as pronounced
in Aects of the Congress applying to the Distriet of Colum-
bia certainly ought to prevent the invalidation in the Dis-
trict of the purpose of those Acts unless there is an m-
equivocal finding that identical action by the several States
is prohibited by the Constitution.

In fine, not only was integration in schools not required
by the Fifth Amendment, but slavery was lawful thereun-
der. It required an Amendment of the Constitution to rid
the country of that evil practice. The Fifth Amendment
contains no ‘‘equal protection’’ clause and does not pro-
hibit Congress from passing discriminatory laws so long
as constitutional due process is preserved. Coutemporary
legislative history demonstrates that the Iourteenth
Amendment, which does contain an ‘‘equal protection”
clause, was not at the time of its proposal or adoption
thought to be a bar to a dual school system in the District
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of Columhia. Numerous decisions of this and other courts
over the years have sustained the view of the framers of
the Fourteenth Amendment, of the Civil Rights Acts, and
of the laws providing for the Distriet’s dual school system
that the last are not in coulliet with the first fwo. Since
the Fourteenth Amendment contains a ‘“‘due process’’
clause and decisions of this (‘ourt hold that the ‘‘due pro-
cess’? provisions of the Fifth and Fourteenth Amendments
must be measured by the same standards, mere separation
for educational purposes in schools, where facilities are sub-
stantially equal, cannot be struck down by the Court in the
light of history and of prior decisions. If it be the will of
the people that separate schools be abolished, then the peo-
ple, and they alone, through their elected representatives or
through constitutional convention, should express that will.
The people of the United States through the legislative
process have heretofore expressed themselves upon this
most serious problem. The Court, if it follows its own
precedents, should not presume to trespass upon the domain
of another branch of government of equal dignity with it.

Iv

The Dual School System of the District of Columbia Does not
Violate the Civil Rights Acts.

In their complaint filed in the District Court petitioners
allege that the refusal by respondents to admit the minor
petitioners to Sousa Junior High School violates Sections
41 and 43 of Title 8 of the United States Code relating to
civil rights. Section 41 of Title 8, U. S. C., according to
Hurd v. Hodge, 334 U. S. 24, 30, Footnote 7, and to the
Historical Note appearing thereunder in the United States
Code Annotated, was revised from the Civil Rights Aect of
May 31, 1870, which was from the Civil Rights Aet of April
9, 1866, and reads as follows:



32

¢ All persons within the jurisdietion of the United
States shall have the same right in every State and
Territory to make and enforce contracts, to sue, he
parties, give evidence, and to the full and equal
benefit of all laws and proeecdings for the sceurity
of persons and property as ix enjoyed by white
citizens, and shall be subject to like punishment,
pains, penalties, taxes, licenses, and exactions of
every kind, and to no other.”’

Section 43 of Title 8 of U. S. C., which, according to the
Historical Note appearing thereunder in the United States
Code Anmnotated, is from the Aect of April 20, 1871, reads
as follows:

‘“‘Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any
State or Territory, subjects, or causes to be sub-
jected, any citizen of the United States or other
person within the jurisdiction thereof to the dep-
rivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be
liable to the party injured in an action at law,
suit in equity, or other proper proceeding for
redress.”’

Petitioners cite Hurd v. Hodge, 334 U. S. 24, in support
of their position that the Civil Rights Acts are violated by
the laws establishing the dual school system of the
Distriet, but they admit in their brief that this case
involved Section 42 of Title 8, T. S. C., and not
Sections 41 or 43 of that title. Section 42 relates speei-
fically and solely to the right ‘‘to inherit, purchase, lease,
sell, hold, and convey real and personal property.’”” That,
on the basis of Section 42, the restrictive covenant was
held to be unenforceable in a federal court, is no ground
for a contention that separate schools for the races violates
the Civil Rights Acts when schools are not mentioned there-
in at all. TIndeed, as will be pointed out hereinafter, all
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references to schools were specifically deleted frow bills
which heenme the Acts, and the Carr and Browne Junior
High cuses, supra, 86 UL S App, D, (U173, 182 P, 24 14, de-
ciled subsequent to Hurd v. Hodge. vloquently sct forth
why the Civil Righls Aets do not apply lo Distriet of (fo-
Jumbia schools.

In the annotations found in the United States (‘ode An-
notated there are but two cases eited under the sulnlivision
of “Education’’ in connection with applieation of these two
sections of Title 8, U. 8. (. One is a state decision, Clory v.
Carter, 48 Ind., 327, 17 Am. Rep. 738, decided in 1874, and
the other is Bluford v. Canada, decided hy the Distriet (fourt
of the United States for the Western District of Missouri
in 1940 and found in 32 Fed. Supp. 707.**

In the Indiana case the court had before it a statute which
provided for the levying of school taxes on a uniform hasis
withount regard to race or color of the owner of the property
taxed, but further provided that the enumeration of chil-
dren for school purposes should be in separate lists of white
and colored children and that they should be educated in
separate schools. The court pointed out that the Congress
which submitted the Fourteenth Amendment to the States
for ratification had, within a few days of that action, passed
two acts providing for separate schools in the Distriet of
Columbia and that a later Congress, in 1873, passed an
amendment to the separate school laws of the Distriet but
continued the dual system in effect. Commenting thereon
the court said,

“‘The action of Congress * * * is worthy of con-
sideration as evincing the comneurrent and after-
matured convietion of that body that there was
nothing whatever in the amendment which pre-

24 While two other cases Davis v. Cook, 80 F. Supp. 443 and MrLaurin v.
Oklahoma, 87 F. Supp. 526, are vited under this subdivision in the 1951
Supplement to U.S.C.A., neither mentions Title &, Secs, 41 or 43 or the
Civil Rights Acts.
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vented congress from separating the white and
colored races, and placing them, as classes, in dif-
ferent schoolg, and that such separation was highly
proper and conducive to the well-being of the races,
and ealeulated to secure the peace, harmony, and
welfare of the public; * * *.

““This legislation of congress continues in force,
at the present time, as a legislative construetion of
the fourteenth amendment, and as a legislative
declaration of whal was thought to be lawful,
proper, and expedient under such amendment, by
the same body that propesed such amendment to
the States for their approval and ratification.”’

Similarity of the foregoing statement by the Supreme
Court of Indiana in 1874 with the observation of Judge
Prettyman in Carr v. Corning and Browne Junior High
School Parent Teachers Association v. Magdeburger, supra,-
is noteworthy. The Indiana court, at page 752, speaking of
what 1s now known as Section 41, Title 8 of the Umted
States Code, said:

“* * * admitting it to be valid, that it does not
relate to or bear upon the right claimed in this
case, for it purports only to confer upon negroes
awd mulattoes the right, in every State and Terri-
tory, to make and enforce contraets, to sue, be
parties and give evidence, to inherit, purchase,
lease, sell, hold and convey real and personal
property, and the full and equal benefit of all laws
and proceedings for the security of person and
property as enjoyed by white citizens, and subjects
them to like pains and penalties. * * *. In this
nothing is left to inference. Hvery right intended
is specified.’’

The court concluded that the Indiana statute violated
neither the Constitution nor the Civil Rights Aect.

In the modern case of Bluford v. Canada, supra, 32 F.
Supp. 707, the action was grounded specifically upon Section
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43 of Title 8 of the United States Code. It was hrought by
a Negro citizen of Missouri against the Registrar of the
University of Missouri for his refusal to admit the plaintiff
into the University to pursue a course in journalisin. Dis-
triet Judge (‘ollett, eiting cases in this Clourt, said:

“The State has the constitutional right to furnish
equal facilities in separate schools if it so desires.”’

The Court then quoted from Cumming v. Board of Edu-
cation, 175 U. S. 528, 545

“We may add that while all admit that the henefits
and burdens of public taxation must be shared by
citizens without diserimination against any class
on account of their race, the education of the people
in schools maintained by state taxation is a matter
belonging to the respective states, and any inter-
ference on the part of Federal authority with the
management of such schools cannot be justified ex-
cept in the case of a clear and unmistakable dis-
mggrd of rights secured by the supreme law of the
land.”’

In dismissing the complaint Judge Collett said (p. 711):

“Until and unless plaintiff alleges facts which
demonstrate an unlawful deprivation of her con-
stitutional rights defendant may not be held liable
theretor.’’

It will be remembered that the complaint in the instant case
shows on its face that the minor petitioners ‘“‘do now attend
a junior high school in said Distriet.”’

But reliance on State or district court decisions is not
necessary. This Court and the United States Court of Ap-
peals for the Distriet of Columbia Circuit have both al-
luded to the close tie between the Civil Rights Act and the
Fourteenth Amendment, and the latter court has pointed
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out why the dual school system of the Distriet does not of.
fend against the Act. In Hurd v. Hodge, supra, 334 U, §
24, 32-33, Mr. Chief Justice Vinson for the (‘ourt said:

“In constdering * * * the kind of governmental
action which the first section of the Civil Rights
Act of 1866 was intended to prohibit, refercnce
must be made to the scope and purposes of the
Fourteenth Amendment; for that statute and the
Amendment were closely related both in inception
and in the objectives which Congress sought to
achieve.

““Both the Civil Rights Act of 1866 and the joint
resolution which was later adopted as the Four-
teenth Amendment were passed in the first session
of the Thirty-ninth Congress. Frequent refer-
ences to the Civil Rights Act are to be found in the
record of the legislative dehates on the adoption
of the Amendment. It is clear that in many sig-
nificant respeels the statute and the Amendment
were expressions of the same general congressional
policy. Indeed, as the legislative debates reveal,
one of the primary purposes of many menibers of
Congress in supporting the adoption of the Four-
teenth Amendment was to incorporate the guaran-
tees of the Civil Rights Act of 1866 in the organic
law of the land. Others supported the adoption
of the Amendment in order to eliminate doubt as
to the constitutional validity of the Civil Rights
Act as applied to the States.”

In the Carr and Browne cases, supra, Judge Prettyman,
sor the Distriet of Columbia Circuit Court, said at page 17:

“We are not unmindful of the debates which oc-
curred in C'ongress relative to the Civil Rights Acl
of April 9, 1866, the Fourteenth Amendment, and
the Ctivil Rights Aet of March 1, 1875. But the
actions of Congress, the discussion in the Civil
Rights Cases, and the fact that in 1862, 1864, 1866
and 1874 Congress * * * enacted legislation which
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specifically provided for separation of the races in
the schools of the District of Columbia, couclu-
sively support our view of the Amendment and its
effect.”’

While Judge Prettyman’s conclusion needs no buttress-
ing, it is inleresting to note that opponents of the dual
sehool system have pointed to the fact that bills introduced
{o accomplish the outlawing of separate schools in the
Distriet of Clolumbia failed of passage in the 40th, 41st and
4nd Congresses.™ They also point out that the Civil Rights
et of 1875, as originally introduced by Senator Charles
Sumner, forbade segregation throughout the United States
in and outside the District of Columbia, ‘in conveyances,
theaters, inns and schiools,”” hut that, as finally passed, the
restriction against separation in schools was stricken
therefrom.*

Moreover, Section 43 of Title 8, U.S.C. provides a right
of action for ‘“the deprivation of any rvights, privileges, or
immunities secured Ly the Constitution and laws.”” The
Carr and Browne Junior High cases, supra, rightfully hold
that education of colored children in separate schools of the
District is mot a deprivation of rights, privileges or immun-
ities secured by the Constitution or laws. Hereinbefore
it has been demonstrated that separate schools for colored
children were intended to serve rather than deprive them.

Petitioners apparently regard or attempt to dignify the
Civil Rights Act as a constitutional provision. At best
the Civil Rights Act is only an Act of Congress. Iu effect
then, they are saying that certain Acts of Congress vio-
late other Acts of Congress. Unless, therefore, one ac-
cepts the unwarranted conclusion of petitioners that the
series of enactments providing for the dual school
system in the Distriet does not require such separate-

25 Brief amicus curiae for the Committee of Law Teachers Against Segre-
ention in Legal Fducation, filed in the Supreme Court of the United
States in Sweatt v. Painter, October Term, 1949, pages 12 et seq.

26Tbid., page 14. See Act of Mar. 1, 1875, 18 Stat. 335, Chap. 114.
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nesg, their position regarding the alleged violation
of the Civil Rights Aet is untenable. Not only is there
the presumption that Congress when legislating knows of
and takes into account existing laws but, as hereinbefore
pointed out, tlie resolution submitting the Fourteenth
Amendment to the States, the Civil Rights Aect, the sepa-
rate school laws, and amendments to the latter two, were
considered aud enacted by the same sessions of Congress
which necessarily had intimate knowledge of the problem,
The last ameudment of the Civil Rights Act was in 1870
and shortly thereafter in 1874 the Revised Statutes of the
Distriet of Columbia were enacted. If, therefore, the pro-
visions of the Civil Rights Aecis of 1866 and 1870, upon
which petitioners rely, ever required integration in the
schools, that requirement was repealed by implication upon
the passage by Congress of the Revised Statutes in 1874 -
reaffirming its conclusion that the District should have a
dual school system,

v

The Dual School System of the District is Not in Violation of
the Charter of the United Nations.

Petitioners contend that refusal to admit the minor
petitioners to the Sousa Junior High School deprives
them of fundamental freedoms in violation of certain
sections of the Charter of the United Nations.

At the outset it must be noted that, in their brief, they
have limited their charge to a violation of paragraph (e)
of Article 55 of the Charter, whereas in their complaint
filed in the District Court they made no such limitation
kut charged generally a violation of Article 55. This
variation from the complaint to the brief is not accidental.
When Article 55 is read as it appears in Chapter IX of
the Charter with Sections (a) and (b) preceding Section
(c¢), an entirely different view is obhtained of the real pur-
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pose of the Section. Seetion 3 of Chapter I is also slightly
misquoted in petitioners® brief. This, like Article 53(e),
should be read in context with its surrounding sections for
proper perspeetive.  For carity, Article 1, Chapter I, and
Artieles 55 and 56 of Chapter IX are vet out in the margin
in their entirety *" exactly as they appear in 39 Stat. 1035
et seq., and in Department of State Publication 2353, In-
ternational Organization and Conference Series 74.

Petitioners assert and emphasize that the United Na-
tions Charter is a treaty to which the United States is a
signatory and that under Article VI, Clause 2 of the Con-
stitution, it is ‘‘the supreme Law of the Land.”’

27 “Chapter I-—Pu1p0<eb and leuples—Arlzcle 1--The Purposes of the
United Nations are

1. To maintain 1nternational peace and security, and to that end: to
take effective collective measures for the prevention and removal of
threats to the peace, and for the suppression of acts of aggresion or other
breaches of the peace, and to bring about by peaceful means, and in con-
formity with the principles of justice and international law, adjustment
or settlement of international disputes or situations which might lead to a
breach of the peace;

2. To develop friendly relations among nations based on respect for the
principle of equal rights and self-determination of peoples, and to take
other appropriate measures to strengthen universal peace;

3. To achieve international cooperation in solving international prob-
lems of an economic, social, cultural, or humanitarian character, and in
promoting and encouraging respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language, or religion;
and

4, To be a center for harmonizing the actions of nations in the attain-
ment of these common ends.”

“Chapter IX—International Economic and Social Cooperation—Article
67—With a view to the creation of conditions of stability and well-being
which are necessary for peaceful and friendly relations among nations
based on respect for the principle of equal rights and self-determination
of peoples, the United Nations shall promote:

a. higher standards of living, full employment, and conditions of economic
and social progress and development;

b. solutions of international economic, social, health, and related prob-
lems; and international cultural and educational cooperation; and

¢. universal respect for, and observance of, human rights and funda-
mental freedoms for all without distinetion as to race, sex, language, or
religion.

Article 56—

All Members pledge themselves to take joint and separate action in
cooperatlon with the Orgamzatlon for the achievement of the purposes
set forth in Article 55.”
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But, according to the Coustitution and the decided Clseg
treaties ave only a part of the supreme law of the land. A
was said by this Court in Edye v. Robertson, 112 1.8, 58

al page 549

‘A treaty is made by the President and the Sen-
ate. Statntes are made by the President, the Sen-
ate and the House of Representatives. The addi-
tion of the latter boidy to the other two in making
a law certainly does not reuder it less entitled to
respect in the matter of its repeal or modification
than a treaty made by the other two. If there be
any difference in this regard, it would seem to
be in favor of an Aet in which all three of the
bodies participates’’

It is fundamental in international law that there are
two kinds of treaties — self-executing and non-self-
executing. The latter does not supersede local laws which
are inconsistent with it. In Foster v. Neilson, 2 Pet. 253,
314, Chief Justice Marshall said:

HE S Our Constitution declares a treaty to be
the law of the land. 1t is, consequently, to he re-
garded in courts of justice as equivalent to an Act
of the Legislature, whenever it operates of itself
without the aid of any legislative provision. Buf
when the terms of the stipulation import a con-

tract — when cither of the parties engages to
perform a particular act — the treaty addresses

itself to the political, not the judiecial Wlepartment;
and the Legislaiure must execule the contracl
before it can become a rule for the court.”

To the same effect see:

Edye v. Robertson (1884) 112 U. S. 580

Robertson v. General Electric Co. (1929) 32 F.2d
495 :

Ex parte Dove (1925) 49 F.2d 816

dguwldar v. Standard Oil Co. (1943) 318 U.S. 724
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Pal:.llmf"i”‘”"_l"”('” v ”“'f""tl} Elcctrie Co.. snpra. Judge
er, Seutor Judge of the Fourth Cirenit, on pages 500
and 50T ol 32 P, 24, cites and quotes from lendmn author-
ities on interpretation of treaties, ineluding that of Fuster
v. Nedson, supra, an opinion of L\tlm ney General Williaom
I H. Miller, and the case of Rousseau v. Brown, 21 App.
n.C. 73, and arrives at the smmne coneclusion.

The Iatest decision on the point is that of Fujii v. Stafe,
242 'P. 2d 617. In that case the Supreme Court of Cali-
fornia sitting en banc decided on April 17, 1952 that the
same provisions of the United Nations Charter here relied
on by petitioners were not intended to supersede existing
domestic legislation. The opinion by Chief Justice Gibson
of that conrt carefully analyzes and documents its dis-
cussion of the law of treaties and concludes, as do respond-
ents, that Articles 1, 55 and 56 of the Charter are non-
self-executing.

In the language of the court (p. 620):

“It is clear that the provisions of the preamble and
of Article 1 of the charter which are claimed to be
in conflict with the alien land law are not self-
executing. They state general purposes and ob-
jectives of the United Nations Organization and
do not purport to impose legal obligations on the
individual member nations or to create rights in
private persons. It is equally clear that none of
the other provisions relied on by plaintiff is self-
executing. * * * Although the member nations
have obligated themselves to cooperate with the
international organization in promoting respect
for, and observance of, human rights, it is plain
that it was contemplated that future legislative
action by the several nations would be required to
accomplish the declared objectives, and there is
nothing to indicate that these provisions were in-
tended to become rules of law for the courts of this
country upon the ratification of the charter.
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“The language used in Articles 55 and 56 is not
the type customarily employed in treaties which
have been held to be self-executing and to create
rights and duties in individuals.”’

While the decision of the Supreme Court of California
was not unanimous, all the judges concurred in the conclu-
sion regarding the ineffectiveness of the United Nations
Charter to supersede local laws.

The language coucurred in by the two late Justices of
this Court, Justice Rutledge and Justice Murphy, quoted
by petitioners from Oyame v. Celifornie, 332 U. 8. 633,
when read in context, shows that it is hut one paragraph,
unnecessary to the conelusion, in a concurring opinion
covering twenty-four printed pages, that the opinion of the
Court covering fourteen printed pages and several dis-
senting opinions covering fifteen more printed pages failed
to even mention the United Nations Charter, that the pro-
position involved in the case was the complete denial to
Japanese aliens of the right to own land in California, and
that while the late Justices Rutledge and Murphy allude
to the provisions of the United Nations Charter as being
a national pledge to which the alien land law of California
does violence, they studiously avoided even suggesting that
the federal law completely denying citizenship to the same
persons is at all affected by these Charter provisions. Con-
sidered thus the expressions of these late lamented lib-
eral justices lose the forece that petitioners attribute
to them. Neither do Justices Black and Douglas, in their
mention of the provisions of Articles 55 and 56 of the
Charter and the relationship of those provisions to the
alien laws of California, make any reference to the federal
law similarly discriminatory so far as Japanese aliens are
concerned. It would be a strange construction, indeed,
if the provisions of the Charter could be held to repeal a
State law bhut not to repeal a federal statute having an
identical basis for discrimination.
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Parenthetically it may be noted that all distinctions for
paturalization bhased on race have been repealed by Publie
Law 414, 82ud Congress, ("hapter 477, 2ud Session (66 Stat.
163), which becomes effective December 24, 1952, but that
law excludes from admission to the United Stutes t(11)
Aliens who are polygamists or who practice polygamy or
advocate the practice of polygamy,’ ™ and makes less strin-
gent the reyuirements for admission to this country of
those who are the subjeet of religious perseecuntion in other
lands, ‘‘whether such persecution be evidenced by overt
aets or by laws or governmental regulations that diserim-
inate against such alien or any group to which he belongs
beeanse of his religious faith.””™ Thus, the Congress, o
whom ought to be made all applications for changes in
law to meet moderu concepts, has, long after the adoption
of the Tuited Nations Charter and after court decisions
actually * are allegedly ® holdiug that the provisions of the
Chartoer strikes down existing local law and requires this
country to take ‘‘separate action’’ to promote ohservance
of “human rights,”’ enacted legislation establishing limi-
tations for admission into this eountry based on polygamy,
a subject which may well, to other signatories of the Chart-
er, he considered one of the ‘‘human rights,’’ and making a
distinetion based on religion, albeit the intention is to help
those persecuted.

On page 58 of their brief pet1t10ners refer to the case
of Balfour, Guthrie and Company v. United States, 90 F.
Supp. 831, Reference to this opinion by Distriet Judge
Goodman of the Northern District of California, Southern
Division, shows that the United Nations Organization was
permitted to maintain a suit against the United States for
loss of merchandise shipped by the UNO on a United States
owned vessel under the ‘‘Suits in Admiralty Act’’ autho-
rizing this type of suit against the United States, and by

282 86 Stut, 183, Sec. 212 {11),

280 6 Btat. 163, Sec. 212 (31) (b).

20 Fyjii v. Stete (Intermedlate Appellate Court decision), 217 P, 2d 481.
30 Various cases cited pp. 57-61 petitioners’ brief.
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virtue of the existence of the United Nations Charter, T,
effect of the decision is simply that the United Natjong
Organization is an entity which may sue in its own name,
As a matter of fact, in Curran v, ity of New York, 77 N,
Y. S.2d 206 (affirmed 88 N.Y.S. 2d 924), also cited by peti.
tioners, the Supreme Court of New York specifically helg
that the United Nations Organization cannot be sued by
virtue of the provisions of the International Organizuations
[mmunities Aet, althouglt that court also leld that the
United Natious Organization is a legal entity by virtue
of the provisions of the Charter and is capable of owning
land in the United States.

Judge Manley O. Hudson, one of the outstanding au-
thorities in the field of international law,® after the decision
of the Fuju case by the intermediate appellate court in
California, 217 P. 2d 481, wrote an article thereon which
is extremely critical of the opinion of the court which ren-
dered the earlier decision. The article appears at page 543
et seq. of the American Journal of International Law for
July 1950.

Judge Hudson, after poiuting out that the Preamble of
the United Nations Charter states that ‘““We the peoples
of the United Nations’ are determined ‘to reaffirm faith in
fundamental human rights,’’’ and, reciting the provisions of
Artiele I, Section 3 of the Charter, says:

31 Chairman of the International Law Commission of the United Nations
(over which he presided at Lake Success and, in June 1950, at Geneva);
President of the American Society of International Law; since 1923 the
Bemis Professor of International Law at the Harvard Law School; from
1823 to 1945 a Judge of the Permanent Court of Arbitration at The Hague,
under appointments by the President of the United States; from 1936 to
1946 a Judge of the Permanent Court of International Justice at The
Hague, elected by the Assembly and Council of the League of Nations;
Consultant on International Law to the Naval War College at Newport;
author of “Cases on International Law,” texts and many treatises and
urticles on this and related subjects; member of the Institut de Diriet Inter-
national; Director of the Harvard Research in International Law in its
draft convention on territorial waters; Advisor to the Uniied States Dele-
gation"at The Hague Conference on Codification of International Law in
1930; Lecturer in Academy of Internatiomal Law at The Hague 1925;
Editor of American Journal of International Law since 1924,
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““This statement of a gencral purpose of the Or-
ganization does not impose an obligation ou the
United States as a Member of the United Nations
to take any specifie action,

“Artiele 13 (1) provides that the General As-
sembly shall initiate studies and make recommen-
dations for the purpose of

“h. promoting international cooperation in the
econoiie, social, cultural, educational, and health
fields, and assisting in the realization of human
rights and fundamental freedoms for all without
distinetion as to race, sex, language, or religion.

“This article relates entirely to the powers of the
Assembly rather than to obligations of Members,
and recommendations by the General Assembly do
not have a binding charaecter.”’

With reference to Article 56, he has the following to say:

(e® X %

The obligation imposed by Article 56 is
limited to cooperation with the United Nations.
The extent and form of its cooperation are to he
determined by the government of each Member.’’

It is obvious from the Charter itself that the framers
did not intend that the provisions with reference to human
rights and fundamental freedoms, as set forth in Article
53, should be self-executing or should have any binding
effect upon Member nations. In Article 61 there is provi-
sion for the establishment of an Economic and Social Coun-
cil to consist of 18 Members elected by the General As-
sembly. Anrticle 62 provides for the Functions and Powers
of the Kconomic and Social Council. The language of Sec-
tion 2 of Article 62 is significant. It provides:

“(2). It may make recomumendations for the pur-
pose of promoting respect for, and observance of,
human rights and fundamental freedoms for all.”’
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Sections 3 and 4 of Artiele 62 authorize the Keonomie and
Social Council to prepare Draft Conventions for submis-
sion {o the General Assemhly, and to call international
conferences on the subject.

Commenting on the provisions of Article 62 (2), supra,
Judge Hudson says:

¢* * * This provision, like Artiele 13 (1), refers
only to the competence of a prineipal organ of the
United Nations, whose recommendations are not
obligatory.”’

and goes on to point out that similar language in Article
76 relating to the trusteeship system ‘‘merely states an ob-
jective of the trusteeship system.”’

After reciting the general law as laid down in Foster v,
Neilson, supra, 2 Pet. 253, and other cases, Judge Hudson .
continues:

«e% % * Of course a single treaty may contain both
kinds of provisions—some which are, and some
which are not, self-cxecuting. This view was
taken by Chief Justice Stone in Aguiler v. Stand-
ard 0il Co. (New Jersey) (1943), 318 U. S. 724,
738.

““The Charter is a treaty to which the United
States is a party; it is ‘made under the authority of
the United States,’ within the provision of Article
6 (2) of the Constitution. Some of its provizions
may have been incorporated into the municipal law
of the United States as self-executing provisions;
this has been thought to be true, for example, of
provisions in Articles 104 and 105 concerning the
legal eapacity of the Organization and its privi-
leges and immunities, (Curren v. City of New
York (1947), 77 N. Y. S. (2d) 206, 212).

Clearly, however, the Charter’s provisions on
human rights have not been incorporated into the
municipal low of the United States so as to super-
sede inconsistent State legislation, because they
are not self-executing. They state general pur-
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poses and create for the United States only obli-
gations to cooperate in promoting certain ends. In-
sofar as the United States is coneerned, they ad-
dress themselves ‘1o the politieal, not to the ju-
dicial department ; and the legislature must execute
the econtract before it can beeome a rule for the
Court.” Apart from action taken by Congress to
implement them, the application of the Charter’s
human rights provisions is not for a court to under-

“The ‘human rights and fundamental freedoms’
referred to in Article 1 (3) and 55 (c¢), 62 (2), and
76 (¢) are not defined in the Charter of the United
Nations. In the effort to promote ‘respect for and
and observance of’ them, no organ of the United
Nations has been endowed with legislative power.
* * *»  (Emphasis supplied.)

A comnuission ereated under Article 68 of the Charter
drafted what is denominated the Universal Declaration of
Human Rights which was adopted by the General Assembly
on December 10, 19483 The General Assembly proclaimed
this Declaration:

‘‘as a common standard of achievement for all peo-
ples and all nations, to the end that every individ-
ual and every organ of society, keeping this Decla-
ration constantly in mind, shall strive by teaching
and education to promote respect for these rights
and freedoms and by progressive measures, nation-
al and international, to secure their universal and
effective recognition and obscrvance, both
among the peoples of Member States themselves
and among the peoples of territories under their
jurisdicetion.”’
Mrs. Franklin D. Roosevelt, the representative of the

United States, speaking about the Declaration on the day
before its adoption said: %

32 Official Records, 3rd Sesslon, Part I, pp. 71-77; Dept. of State pub.
3381, Int. Org. and Conf. Series III, 20.
33 Dept, of State Bulletin, Vol. 19, No. 494, Dec. 19, 1948, p. 751.
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wy Government has made it clear in the
course of the development of the declaration that
it does not consider that the economic and social
and cultural rights stated in the declavation imply
an obligation on governments to assure the enjoy-
ment of these rights by direct governmental ac-
tiO].l. * % %9

Previously, before the Third Committee of the Genepy|
Assembly, Mrs. Roosevelt stated that ‘‘the draft Declarg.
tion was not a treaty or international agreement,’” and tha
if it was adopted it would not be ‘‘legally binding.’’*

Commenting in his article on these official proelamationg
and statements, Judge Hudson said:

“ After these official statements, no doubt can exist
as to the character of the Declaration. It is in no
sense binding on the Government of the United
States, and its provisions have not been incor-
porated in our national law.’’

Judge Hudson reaches the following conclusions concern-
ing the first Fujii (intermediate appellate court) decision:

““The Human Rights Commission of the United
Nations is now- engaged in drafting a second in-
strument—a Covenant on Human Rights. If this
Covenant is signed and ratified by the United
States, and if it is brought into force by a sufficient
number of nations, it will be on a wholly different
basis from that of the Declaration. It is designed
to be a treaty between various nations. As such,
depending on a text which has not yet been final-
ized, its self-executing provisions might be incor-
porated into American law; the United States is
currently insisting that its provisions should not
be self-executing. The California court would seem
to have anticipated evenls which may or may not
transpire in the future.”” (Emphasis supplied.)
* * x* * * *

34 Official Records, Third Committee, 3rd Session, Part I, p. 32.
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“S(Cloarly a court s nnt .

1?10{“'1} A court is not the appropriate ageney to
‘ ttermm_v for the Government of the United States
th'e pz\rtwulqr way in which it should ‘cooperate
with the United Nations.' * * *»

Not ouly, as has been demounstrated, are the provisions
of the Charter themselves indicative that they are not bind-
ing upon Member Nations so far as the statements therein
contained relate to “‘human rights and fundamental free-
doms for all without distinetion as to race, sex, language,
or religion,”” bhut the statement of Edward R. Stettinius,
Jr., Chairman of the United States Delegation to the San
Franeisco Conference which drafted the Charter, in his
report to the President of the United States bears this out.
The report, dated June 26, 1945, by the then Seeretary of
State, says in part:

“The pledge as finally adopted was worded to
eliminate such possible interpretation. It pledges
the various countries {o cooperate with the organi-
zation hy joint and separate action in the achieve-
nent of the economic and social ebjectives of the
organization without wnfringing upon thewr right
to order their national affairs according to their
own best ability, in their own way, and 1n accord-
ance with thewr own political and economic institu-
tions and processes. (Emphasis supplied.)

“To remove all possible doubt on this score the
following statement was unanimously approved
and included in the record of the Conference (Re-
port of the Rapporteur of Committee 3 of Com-
mission IT):

‘The members of Committee 3 of Commission
IT are in full agreement that nothing con-
tamed in Chapter IX (which contains Articles
35 and 56) can be construed as giving author-
ity to the Organization to intervene in the

—_—

33 Dept. of State Pub. 2349, Conference Sevies 71 pp. 115-116.
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domestic affairs of member states.”’® (Eni-
phasis supplied.)

Mr. Stettinius also stressed this point in the hearingy
on the Charter hefore the Senate Committee on Forexgu
Relations in 1945, as follows:

“‘Because the United Nations is an organization
of sovereign states, the General Assembly does not
have legislative power. It can recommend, hut
it cannot impose its recommendations upon the
niember states.”” *

The same point was emphasized by Mr. Leo Pasvolsky,
oune of the American draftsmen of the Charter, who gave
the following explanation of the Chapter of the Charter
which contains Artieles 55 and 56:

“The objective here is to build up a system of in-
ternational cooperation in the promotion of all of
these important matters. The powers given to
the Assembly in the economic and social fields
in these respects are in no way the powers of im-
position; they are powers of recommendation;
powers of coordination through recommenda-
tion,’’38

The fact that, under the United Nations Charter, pro-
vision in made for an Economic and Social Couneil and
that action has been taken to adopt a Declaration of Hu-
man Rights, indicates, of itself, that the pledges in the
Charter by the signatory powers requiring them to pro-
mote ‘‘universal respeet for, and observance of, human

36 Hearings before the Committee on Foreign Relations, United States
Senate—Revised—July 9-13, 1945, pp. 105-106.

37 Hearings before the Committee on Foreign Relations, United States
Senate 1945—Part 1, p. 45

48 Hearings before the Committee on Foreign Relations, U. S. Senate 1945—
Part 1, p. 133.
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rights and fundamental freedoms for all without distine-
tion as to race, sex, lunguage, or religion,”’ is nothing
more than a statement of prineciples not binding on the
signatory powers without individual action by the legisla-
tive authority of each. The further fact that the United
Natious Organization is now preparing for submission to
the Meniber nations a Clovenant on Human Rights to fur-
ther implement the provisions of the Charter is additional
evidence of this fact. In a recent address, David A. Sim-
mons, Esq., former President of the American Bar Asso-
ciation, a member of the (‘ominittee on the United Nations
of the American Bar Association, and, with Judge Joseph
M. Proskauer, the draftman at San Francisco of the orig-
inal Human Rights provisions in the United Nations Char-
ter, said:

“The particular rights that had heen discussed by
the consultants, and those that at least this con-
sultant had in mind, were the ones declared in our
Bill of Rights. These include the right to life,
liberty and property, equality before the law, im-
munity from torture and inhuman punishment,
presumption of innocence, a fair and open trial,
the right to counsel, no ex post facto laws, and,
of course, freedom of speech, freedom of religion,
and the right of assembly. Ouwur concern was that
other people of the globe, who were subjects with
no assertable rights, should be entitled to the same
rights which our forefathers attained for us and
which, by several wars, we have preserved for
ourselves and extended to others.”’™ (FKmphasis
supplied.)

This statement indicates that the intention was to pro-
tect only the human rights and fundamental freedoms pro-
tected by the American Constitution and, since dual school
systems have been held to be constitutional, the elimination

38 Report by Committee on United Nations, International Law Sectlon,
American Bar Association, filed Sept. 1950, p. 7.
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of separate schools was not among the items the drafters
had in mind.

Articles 53 and 56 of the Charter contain no definitions
of “‘human rights’” or ‘‘fundamental freedoms.”” In Ap-
ticle 55 the signatory powers pledge themselves to pro-
mote ‘‘universal respect for, and observance of, human
rights and fundamental freedoms for all without distine-
tion as to race, sex, language, or religion.”” But the ecivil
and social standards and the ideals of the fifty-odd Mem-
ber Nations are widely divergent. The United States, for
instance, considers polygamy to be contrary to its ideology
and social standards. Another nation may consider po-
lygamy to he a human right and a fundamental freedom.

It is understood that some of the nations of the near east
separte their children in schools by sexes.  Is this a ‘‘fun-
damental freedom” with them, and, as used in Article 35, .
does fundamental freedom without distinction as to sex
mean that a member nation must or must not separate its
children by sex?

How divergent are political rights for women among the
many nations that comprise the United Nations Organiza-
tion? The United States considers political rights for
women as being a fundamental freedom. Yet it is recog-
nized that sharp distinetions between the sexes may be made
by legislatures. ‘“‘Just a short time ago the State of Con-
necticut adopted a law barring women from standing at
bars even if they are not drinking ** *** the State of Wash-
ington passed a law making it unlawful to sell liquor to
women except when seated at tables. * * *.74  Such dis-
tinetions would not he held violative of the Constitution,
vet, if petitioners be right in their contention, all these
laws would be struck down by Article 35 of the United
Nations Charter. In upholding a law of Michigan deny-

W “Danger to Amevicn: The Draft Covenuunt on Human Rights” by
William Fleming, Am. Bur Assu. Jour. Vol. 37, No. 11, pp. 816-817, quoling
from the New York Times, July 12, 1951; ("To the same Effect see Laws
of the State of Washington, 1949, Chap. 5, p. 13”).

41 Thid.
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ing & license as a bartender to any female unless she be
the wife or danghter of the male owner of a licensed liquor
establishmeut, Mr. Justice Frankfurter for the Court in
Goesaert v, Cleary, 325 U. S. 464, 465-466 (a case decided
more than three years alter the ratification by the United
States of the United Nations Charter) said:

“Michigan could, heyond question, forbid all wo-
men from working behind a bar. This is so de-
spite the vast changes in the social and legal po-
sition of women. * * * The Coustitution does not
require legislatures to reflect sociological insight,
or shifting social standards, any more than it re-
quires them to keep abreast of the latest scientific
standards.”’

Without extended research, it may be asserted without
fear of contradiction that the right of a man to rid him-
self of an unwanted wife is as easy or as difficult among
the many Member natious as it is among the 48 States of
the United States. Again without extended research, there
is strong likelihood that among the human rights and funda-
mental freedoms of some nations of the world who are mem-
bers of the United Nations all property must he held by
males and cannot be titled in females, all of which is con-
trary to our concept.

The provisions contended for by the petitioners as being
the law of the land and invalidating laws preseribing a dual
school system in the Distriet of Columbia relate to dis-
tinctions as to sex as well as race. If they be correct, then
the laws in the Distriect of Columbia providing limited
working hours* and minimum pay ** for females are also
violative of the United Nations Charter, and the provisions
of the local.law giving preference to women in the allow-

—_—

42 Act. of Feh. 14, 1914 (38 Stat, 291) as amended; Title 36, Chap. 3,
D. C. Code 1951.

43 Act of Sept. 19, 1918 (40 Stat. 960) as amended; Title 36, Chap. 4,
D. C. Code 1951.
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ance of alimony,* maintenance,*® and counsel fees® would
be now in violation of the law of the land. These may seem
to he absurdities, but they are necessary implieations from
the position assumed by petitioners. If they are absurdi.
ties, then the proposition that provisions of the United Na.
tions Charter make invalid Aets of Congress providing
for a dual school system in the Distriet of Columbia is no
less absurd.

VI

Laws Providing for a Dual School System Do Not Constitute a
Bill of Attainder.

Paragraph 14 of the complaint filed by petitioners in the
Distriet Court reads as follows:

“14. The defendants, and cach of them, are con-
struing and applying Acts of Congress so as to
require them to deny to the minor plaintiffs, and
other Negro children similarly situated, admis-
sion to and to exclude them from attendance as
pupils at the Sousa Junior High School for no
other reason than because of their race or color, in
violation of Article I, Section 9, Clause 3, of the
Constitution of the United States which forbids
a Bill of Attainder.”

Although the charge in the complaint is that the construc-
tion of certain Acts of Congress by the respondents re-
quires them to engage in conduct which violates the con-
stitutional provision against a Bill of Attainder, the con-
tention in their brief is that there is a direct violation of
Article I, Section 9 of the Constitution. It is undisputed
that Article I, Section 9 of the Coustitution relates to

14 45 and 46 Act of Mar. 3, 1901 (31 Stat. 1346) as amended; Title 16,
Secs. 410, 411 and 412, D. C. Code 1951.
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powers denied to Congress and uot to powers denied to
Distriet school officials or to the Board of Education of the
Distriet of Columbia, Nowhere in the complaint is there a
charge that Congress, against whom the prohibition of
Article T, Seetion 9 of the Constitution is directed, has
passsed a Bill of Attainder. The complaint in this regard
is, therefore, deficient, and this deficiency atffords the Court
ground for disregarding the contention that Article I, Sec-
lion 9 of the Clonstitution has been violated.

Respondents have, however, a complete answer to the
proposition on its merits. The Acts of Congress allegedly
unlawfully construed are not specified, but obviously the
allusion is to the Acts of Congress set forth in Appendix A
and referred to in the case of Curr v. Corning, supra, 86
U.S. App. D. €. 173, 182 F. 2d 14, which provide for a dual
school system in the Distriet of Columbia,

The constitutional prohibition against Bills of Attainder
so far as the Federal Government is concerned (and, indeed,
so far as the States are concerned as that prohibition is set
forth in Article I, Section 10 of the Constitution) has exist-
ed from the time of the adoption of the Constitution in 1789.
It is remarkable that, with the numerous attacks on dual
school systems over the years, no one has ever sug-
gested heretofore that laws establishing them constitute
a Bill of Attainder. This Court has remarked upon an
analogous situation in Stawmback v. Mo Hock Ke Lok Po,
336 U. S. 368, In passing upon the question of the invoca-
tion of a three-judge court in the case of an attack upon the
constitutionality of an act of the legislature of the Terri-
tory of Hawaii, the Court said at page 379:

““While it is sometimes said that action, where the
power to act is unquestioned, can hardly be said to
be a precedent for a future case, where as herve the
responsibility was on the courts to see that the
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three-judge rule was followed, we think it signi-
ficant that no one sought to apply § 266 to Hawaii.”’

Two reeent cases decided by this Court on the subject of
Bill of Attainder are Garner v. Bourd of Public Works of
Los dngeles, 341 U, S. 716, aud United States v. Lovelt, et
al., 328 T. 8. 303, in both of which the Court reviewed and
analyzed at length the law and early decisions concerning
Bills of Attainder.

The Garner case relates to a municipal ordinance requir-
ing loyalty oaths and affidavits.

United States v. Lovett was an appeal from a judgment of
the Clourt of Claims allowing to Robert M. Lovett, Goodwin
B. Watson and William E. Dodd, Jr., recovery against the
United States for services rendered the Federal Govern-
nient. Congress, in the Urgent Deficiency Appropriation Aet.
of 1943, provided that no part of the funds made available
under that or any other Act should be used to pay any part
of the salary or compensation of Watson and Dodd after
November 15, 1943 unless, prior to that date, they were ap-
pointed to positions in the government service by the Presi-
dent, by and with the advice and consent of the Senate. In
the opinion by Mr. Justice Black, the Court affirmed the
judgment of the Court of Claims, holding that the above
provision of the Urgent Deficiency Appropriation Aect of
1943 constituted a Bill of Attainder. It was pointed out
that, from the hearings and debate which preceded the pas-
sage of the Act, the purpose of Congress was (p. 314)

“‘clearly * * * to ‘purge’ the then existing and all
future lists of Government employees of those
whom Congress deemed guilty of ‘subversive ac-
tivities” and therefore ‘unfit’ to hold a federal job.
What was challenged, therefore, is a statute which,
because of what Congress thonght to be their poli-
tical beliefs, prohibited respondents from ever en-
gaging in any government work, except as jurors
or soldiers.”’
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The Court, (p. 315) quoting from Cwmmings v. Missouri,
4 Wall. 277, 323, defined a Bill of Attainder as follows:

“A hill of attainder is a legislative Aect, which in-
flicts punishment without a judicial trial. If the
punishment be less than death, the act iy terned
a bill of pains and penalties. Within the meaning
of the Constitution, bills of attainder include bills
of pains and penalties.”’

Further referring to the Cusnmings case and the case of
Ex parte Garland, 4 Wall. 333, the Court said:

“Neither of these cases has ever been overruled.
They stand for the proposition that legislative acts,
no matter what their torm, that apply either to
named individuals or to easily ascertainable mem-
bers of a group 1 such a way as to iufliet punish-
ment on them without a judicial trial are hills of
attainder prohibited by the Constitntion.”’

Applying this rule to the situation then before the Court
in the Lovett case, Mr. Justice Black said (p. 316) :

“This permanent proseription from any oppor-
tunity to serve the Government is punishment, and
of a most severe type. It is a type of punishment
which Congress has only invoked for special types
of odious and dangerous crimes, such as treason,
* * * acceptance of bribes by members of Congress,
* % % or hy other government officials, * * * and
lterference with elections by Army and Navy
officers * * *.7

There is nothing in the complaint which shows, as to
these petitioners, punishments of any kind or conditions
such as those which prompted the Court to declare an Act
of Congress a Bill of Attainder in the Loveft case or in
any of the cases alluded to in that opinion. Lovett, Watson
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and Dodd were singled out by name for attainder by Con-
gress and were absolutely prohibited, to all intents, from
thereafter working for the Federal Government, hecause
Congress decided, withoutl a judicial trial, that these three
men were guilty of subversive activities and unfil to hold
a federal job. They were convicted without judieial pro-
ceedings, which is the very abuse against which the pro-
hibition was written into the Constitution.

The petitioners herein and others similarly situated have
not been convicted nor has punishment been inflicted upon
them without judicial trial; neither have they been denied
the right to receive education. The attention of the Court
is again invited to the allegation in paragraph 3 of the com-
plaint that the minov petitioners ‘‘do now attend a junior
high school in said Distriet,”” and to the faet that, for aught
that appears of record, they therein receive all the educa-
tional opportunities afforded to any child in any junior
high school.

The Cummings case, supra, involved a Catholic priest
who was convicted of preaching as a minister without tak-
ing an oath of loyalty as a prerequisite to practicing his
profession, and the Garland case, supra, involved an at-
torney who sought leave to practice his profession without
taking a similar oath.

In the Garland case, Mr. Justice Field, who wrote the
opinion for the Court in both that case and the Cummings
case, said, at p. 377:

‘“As the oath presecribed caunot be taken by these
parties, the act, as against them, operates as a
legislative deeree of perpetual exclusion. And ex-
clusion from any of the professions or any of the
ordinary avocations of life for past conduect can be
regarded in no other light than as punishment for
such conduect.”’



The full description of a Bill of Attainder as found at
page 323 in the Cummings case is as follows:

A bill of attainder iz a legislative act, which in-
fliets punishment without a judicial trial. If the
punishment be less than death, the act is termed a
bill of pains and penalties. Within the meaning of
the Constitution, bills of attainder include bills of
pains and penalties. In these cases the legislative
body, in addition to its legitimate functions, exer-
cises the powers and office of judge; it assumes, in
the language of the text books, judieial magistracy;
it pronounces npon the guilt of the party, without
any of the forms or safeguards of trial; it deter-
mines the sufficiency of the proofs produced,
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! whether conformable to the rules of evidence or
otherwise; and it fixes the degree of punishment in
accordance with its own notions of the enormity of
the offense.”’

" Referring to the requirement of an oath of loyalty from

members of the clergy, the Court in the Cummings case
said (p. 320):

““The oath could not, therefore, have been required
as a means of ascertaining whether parties were
qualified or not for their respective callings or the
i trusts with which they were charged. It was re-
- quired in order to reach the person, not the calling,.
It was exacted, not from any notion that the several
acts designated indicated unfitness for the callings,
\ but because it was thought that the several acts
"~ deserved punishment, and that for many of them
[ there was no way to infliet punishment except by
depriving the parties who had committed them of
some of the rights and privileges of the citizen.’”

Further, on the same page, the Court made the observa-
tion :

L
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"“The deprivation of any rights, civil ov political,
previously enjoyed, may be punishment; * * =

In the very recent Garner case, supra, 341 U. 8. 716, 792,
Mzr. Justice Clark for the Court affivined this observation of
Mr, Justice Field in 1867, holding that *‘punishment is g
prerequisite.”  To constitute punishment, he said, there
is a requirement of deprivation of ‘‘a privilege previounsly
enjoyed.”’

How can there possibly be claimed to be punishment in the
sense required for a Bill of Attainder where the minor
petitioners have never ‘‘previously enjoyed’’ education in
the District of Columbia in an integrated school system?

Petitioners attempt to torture the definition of a Bill of
Attainder to establish their point. On some four pages,
conuneneing with page 37 of their brief, they cite and quote .
trom a substantial number of publications to draw respond-
ents into a psychological, anthropological and sociological
discussion on the effects of social and other distinctions be-
tween the white and colored pupils of America. Among
these are names of psychologists and references found in
“Appendix to Appellants’ Brief’’ filed jointly in the pend-
ing companion cases of Brown v. Board of Education of
Topeka, Briggs v. Elliott and Davis v. County School Board
of Prince FEdwards County, Nos. 8 101 and 191, respee-
tively. Respondents neither concede as true that which
is attempted to be established by the references, nor take
issue therewith. They point out, however, that statements”
and writings*® of other scientists do take issue with those

37 Testimony of Dr. H. E. Garrett, Davis v. County School Bd., No. 191,
pp. 550, 551-543 and 558-560.

1 The Cult of Equality, by 8, Q. Landry; A Comparison of Negro and White
Cullege Students by Means of the American Council Psychological Examinn-
tion, by A, M. Bhuey, Dept. of Psychol, N, Y. Univ,, Jour, of Psychol., 14, 1942,
35-52: Thc Prublem of Equating the Environment of Negro-White Groups af
Tntelligent Testing in Comporalive Studies, by H. G. Canady, Depl. of
Psychol, W. Va, State College, Jour. of Soc¢. Psyehol., 17, 1943, 3-15; Trenda
in Discussions of Intelligence: Race Diffcrences, by P. Witty and 8. Garfield,
Northwestern Univ., Jour. of Ed. Psyehal.. 33, 1942, 584-95; Nrgru-Thite Dij-
fevences in Mental Ability in the United Stetes. by H. E. Gurrett, Prof, uf
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cited by petitioners and those set forth in the ““ Appendix’”.
analysis of the social-seientific references cited in opposi-
jion to the dual school system shows that much of the ma-
jerial cannot even be classified as scientific conclusion. It
is nothing more than expression of opinion. The senior
circuit judge of the United States charaeterized it in Briggs
v. Elliott, 98 F. Supp. 529, 537 as “‘theories advanced by a
few educators and sociologists.”” In this connection, the at-
tention of the Court is invited to the testimony of Dr. Henry
. Garrett, head of the department of psyelhology of Co-
jumbia University, at the trial before the distriet court in
Richmond in the Dawis case, that psychology is a very
young scienee,” that results of psychological tests are sub-
ject to interpretation by the testor, and that, accordingly,
the predilection of the psychologist condueting a test may
strongly influence the conclusion to be derived therefrom.™
Accordingly, the theories of the social scientists relied upon
by petitioners are not entitled to consideration as the coldly
impartial findings of objective searchers for truth. But
even if they had that dignity, it is respondents’ position

Psychol., Columbia Tniv., Seientific Monthly, 65, 1947, 320-333; T'he Intelli-
ence of Jewish College Freshimen as Kelaled to Parental Occupation, by A, M
Shuey, Dept. of Psychol.,, N. Y. Univ., Jour. of Applied Psychol. Vol. XXVI. Nu.
5, Oct. 1942, 659-868 : Non-Academic Development of Negro Children tn Mized
and Begregated Scheols, by 1. B. Prosser, Univ. of Cinn., Unpublished Doetors
Thesis availuble in D, C. Public Library on Interlibrary loan from Univ. of
Cinn, Libwary; Personality Difference Belween Negro and White Collegr
Students, North and South, by J. R. Patrick and V. M. Sims, Jour. of Abnorm.
and Soc, Psychol, 29, 1934-35, 181-201; A Racial Clomparison of Personality
Traits, by 0. W. Eagleson, Jour. of Applied Psychol. 22, 1038, 271-274;
Further Date on_the Influence of Race and Sociel Status on the Intelligence
Quotient, by A. H, Arlitt, Phychological Bulletin, 18, 1921, 953-96; Intelligence
nmnd Nattonality of Wisconsin School Children, by R. Byrnes, Jour, of Soc.
Psychol,, 7, 1036, 455-470; Implications of Military Selection and Clossifico-
tion in Relation te Univ, M. Train, by R. K. Davenport, Jour. of Negro Ed.,
15, 1048, 585-504; A Study of the Relation Between Mentol and Physiool
Status a{ Children in two Counties, of Ill., by G. A. Kempl and 8. D. Collins,
. 8. Pub. Health Rep, 44, 1929, 1743-1784; Intelligence of Chinese anil Japan-
e2¢ Children, hy P. Sandiford and R. Kerr, Jour. of Ed., Psychol., 17, 1926,
3061-367; The Settlement of Negroes in Kent County, Ontario, and o Study of
the Mental Caparity of their Descendants, by H. A, Tanser, Chatham, Ont.:
Shepherd Pul. Co., 1939, p. 187; A Study of Natio-Racial Mental Differences,
by N, D. M. Hirseh, Genetic Paychol, Monographs, 1, 1026, 231-406.
¥ Record p. 517, Davis v. County School Bd, No. 191
& 1hid, p. 561 and 563-564.
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ihat such theories do nol constitute a valid basis for the
reversal by this Court of the long line of its holdings ever
since the Civil War, and the necessary result of such re.
versal: amendment of the Constitution of the United
States by construction.

Even if there are ill effeets, as contended by petitioners,
they eannot be classified as punishments as that term is
used in the definition of a Bill of Attainder. The laws
requiring a dual school system were not enacted with any
idea of deprivation or of denial or of punishment, nor was
there any intention to take away something which formerly
was had by the ‘‘easily ascertainable group.’”” On the eon-
irary, the laws setting up schools for colored were enacted
at a time when members of that race were afforded no
schooling whatsoever. The purpose of the laws was to
give rather than to take away, was to afford opportunity
rather than deny opportunity, was to aid rather than to
punish. Twist, turn and torture the words as they may,
petitioners cannot make bills of pains and penalties or bills
of attainder out of laws setting up schools for a people
who were once deprived of education.

CONCLUSION

The position of the respondents with regard to the attack
upon the maintenance of a dual school system in the Dis-
triect of Colunbia is, (1) that sections of the Revised Stat-
untes and subsequent enactments by Congress require the
maintenance of that system, (2) that this Court and the
highest court of the District have so held, (3) that the prin-
¢iple of separation of the races in schools and otherwise
does not violate the Civil Rights Act nor the United Na-
tions Charter and does not violate either the Fourteenth
Amendment, which provides for ‘‘equal protection of the
Iaws,”” nor the Fifth Amendment which has no equal pro-
tection clause, (4) that if the time has come to integrate



I

g £

- p—

63

the schools of the Distriet of Columbia the reasons there-
for and the arguments in favor thereof should be placed
before the Congress who made the laws, and (5) the Court
ghould not be asked to, nor should it when asked, disturb
the situation as it finds if, Lowever strongly the Justices
may be impressed with argmuents for the need of change.

The position which the Court should take in this contro-
versy, it seems to respondents, is best summed up by ex-
pressions made or coneurred in by such eminent jurists as
Justices Cardozo, Brandeis and Stone. In United States
v. Constantine, 206 U, S, 287, 298-299, all three concurred in
this dissenting language by Mr. Justice Cardozo:

“The judgment of the court, if I interpret the rea-
soning aright, does not rest npon a ruling that Con-
gress would have gone beyond its power if the
purpose that it professed was the purpose truly
cherished. The judgment of the court rests upon
the ruling that another purpose, not professed,
may be read beneath the surface, and by the pur-
pose so imputed the statute iz destroyed. Thus
the process of psychoanalysis has spread to un-
accustomed fields. There is a wise and ancient
doctrine that a court will not inquire into the mo-
tives of a legislative body or assume them to be
wrongful. Fletcher v, Peck, 6 Cranch 87, 130;
Magnano Co. v. Hamilton, 292 U. S. 40, 44, There
is another wise amd ancient doctrine that a court.
will not adjudge the invalidity of a statute except
for manifest necessity. KEvery reasonable doubt
must have been explored and extinguished before
moving to that grave conclusion. Ogden v. Saun-
ders, 12 Wheat. 213, 270. The warning sounded
by this court in the Sinking-Fund Cases, 99 U. S.
700, 718, has lost none of ity signifiance. ‘Every
possible presumption is in favor of the validity of
a statute, and this continues until the contrary is
shown beyond a rational doubt. Omne branch of
the government cannot encroach on the domain
of another without danger. The safety of our in-
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stitutions depends in no small degree on a strict
observance of this salutary rule.” I ecaunot rid
myself of the conviction that in the imputation to
the lawmakers of a purpose not professed, this
salutary rule of caution is now forgotten or neg-
lected after all the many protestations of its
cogency and virtue.”’ .

In United States v. Butler, supra, 297 U. S. 1, Mr. Justiee
Stone said at page 78-79:

““The power of courts to declare a statute uncon-
stitutional is subject to two guiding principles of
decision which ought never to he absent from ju-
dicial consciousness. One is that courts are con-
cerned only with the power to enact statutes, not
with their wisdom. The other is that while un-
constitutional exercise of power by the executive
and legislative branches of the government is suh-
ject to judicial restraint, the only check upon our
own exercise of power is our own sense of self-
restraint. For the removal of unwise laws from
the statute books appeal lies not to the courts but
to the ballot and to the processes of democratic
government.”’

Finally, respoudents adopt the language of Chief Judge
Parker in one of the latter paragraphs of Briggs v. Elliott,
supra, 98 F. Supp. 529:

“To this we may add that, when seventeen states
and the Congress of the United States have for
more than three quarters of a century required
segregation of the races in the publie schools, and
when this has rececived the approval of the lead-
ing appellatc courts of the country including the
unanimous approval of the Supreme Court of the
Tnited States at a time when that court included
Chief Justice Taft and Justices Stone, Holmes and
Brandels, it is a late day to say that such segrega-
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tion is violative of fumdamental constitational
rights. It is _hm'dly rensn!mhlu lo suppose that
, Jegislative bodies over so wide a terrvitory, includ-
ing the Congress of the United States, and great
judges of high eourts have knowingly defied the
(lonstitution for so long a period or that they have
aeted In ignorance of the weaning of its provi-
gions. The constitutional principle is the same
now that it has heen throughout this period; and
it condilions have changed so that segregation is
no Jonger wise, this is a miatter for the legislatures
and not for the courts, The members of the judi-
ciary have no more right to read their ideas of
sociology into the Clonstitutiou than their ideas of

ecconomics.”’

-

It is respectfully submitted {hat the judgment of the
District Court is correct and should he affirmed.

——
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APPENDIX A

Revised Statutes of the District of Columbia

Sec, 281, It shall be the duty of the school-board to pro-
yvide suitable and couvenient houses or rooms for holding
schools for colored children, to employ and examine teachers
therefor, and to appropriate a proportion of the school-
funds, to he defermnined by the numbers of white and
colored children, between the ages of six and seventeen
years, to the payment of teachers® wages, to the building or
renting of school-rooms, and other necessary expenses
pertaining to said schools, to exereise a general supervision
over themy to establish proper discipline, and to endeavor
to promote a thorough, equitable, and practical education
of colored children in said portion of the district.

Sec. 282. Any white resident shall be privileged to place
his or her child or ward at any one of the schools provided
for the education of white children in said portion of the
district he or she may think proper to select, with the con-
sent of the school-board; and any colored resident shall
have the same rights with respect to colored schools.

Sec. 283. The school-board is aunthorized to receive any
donations or contributions that may be made for the bene-
fit of the schools for colored children by persons disposed
to aid in the elevation of the colored population in the Dis-
triet, and to apply the same in such manner as in their opin-
ion shall be best calculated to effect the object of the donors;
the school-bard to account for all funds so received, and
to report the same to the legislative assembly.

Sec. 306. It shall he the duty of the proper authorities
of the District to set apart each year from the whole fund
received from all sources by such authorities applicable to
purposes of public education in the cities of Washington
and Georgetown such a proportionate part of all mnoneys
received or expended for school or educational purposes
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in said ecities, including the cost of sites, buildings, im.
provemertts, furniture, and books, and all other expendi.
tures on account of schools, as the colored children hetween
the ages of six and seventeen years in the respective citieg
hear to the whole number of children, white and colored,
hetween the same ages, for the purpose of establishing ang
sustaining public schools in said cities for the education of
colored children; and sueh proportion shall be ascertained
by the last reported census of the population of said eities
made prior to such apportionment, and shall be regulated at
all tiies thereby.

Sec. 310. It 1s made the duty of the trustees to provide
suitable rooms and teachers for such a number of schools
in Washington and Georgetown as, in therr opimion, will
hest accommodate the colored children in the various por-
fions of said eities. )

See. A4 The funds obtained for educational purposes
in accordance with the preceding section shall be applied
to 1the education of hoth white and colored children, in the
proportion of the nuubers of cach between the ages of six
and seventeen years, as determined by the latest census
report that shall have heen made prior to such apportion-
nient,

See. 1296, All aets of Congress passed prior o the first
day of December, one thousand eight hundred and seventy-
three, relaling {o the Distriet of Colunbia, any portion of
which is cmbraced in the foregoing revision are hereby
repealed ; and the section applicable thereto shall be 1 foree
in Ien thereot; and this revision of the acts of Congress
relating to the Distriet of Columbia shall be subjeet to, and
voverned by the provisions of chapter seveunty-four of the
Revised Statutes of the [laited States, entitled “Repeal
Provisions,

Approved June 22, 1874,



