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INTRODUCTORY STATEMENT

The invited amicus curiae (hereinafter “amicus’)
seriously miscasts the record facts herein? and attempts
to shape this case as one solely involving race, to the ex-
clusion of the federal public policy respecting religious
liberty.

I. What the Record Establishes.

No claim has been made by the Government or by
amicus, that any mistake was committed by the trial court
in its findings. In that court, not the slightest question
was raised as to the credibility of any witness for Bob
Jones University.  Judge Chapman expressed full cre-
dence in the testimony of those witnesses and went on to
make the {indings of fact set forth in his opinion. These
were not disturbed by the Court of Appeals. The dissent-
ing opinion of Judge Widener deseribed the trial court’s
findings of fact as ‘‘extensive and correct’’ and noted
that ‘“‘even the majority does not claim that they are
clearly erroncous.”” P. A19.2 The Government admitted
that the University's dating and marriage regulations
are based upon its religious heliefs and practices. P.
A43. The brief of wmicus ignores the findings and sub-
stitutes an imagined view of the facts to conform to the
claims of its argument. In its Preliminary Statement
(Br. A, 1-5) and elsewhere (e.g., Br. A, 41-43), it pre-
sents two major errvors of facet which require correction at
the outset:

1. The findings of fact by a trial court may not be set aside un-
less clearly erroneous. Branti v. Finkel, +45 U. S. 507, 512 n. 6
(1980) : see also Fep. R. Civ. P. 32(a).

2. The signal “P." refers to the Petition for Certiorari of Bob
Jones University; the signal “Br. A" refers to Brief of [invited]
Anticnus Curiae: “Br. B. J." refers to the Brief for Petitioner Rob
Jones Univessity ; and “J. A.”, unless otherwise noted, refers to the
Joint Appendix in No. 81-3.

(1)




2 Introductory Statement

1. The University is wnot racially diseriminatory.
Amicus states that Bob Jones University engages in ‘‘ra-
cially diseriminatory practices” (Br. A., 2), specifically:
“It continues to deny admission to persons who marry
or date outside their race and to enforce other racially
diseriminatory rules.” Ibid.

But nothing in the record supports the view that any
person is denied admission to the University, or to any
program or activity within it, on account of race. No
complainant is before this (‘ourt or any other court mak-
img such contention. The record lays bare the Univer-
sity’s reason for its poliey: its religious doctrinal convie-
tion, held since the TUniversity's founding in 1927, that,
as the trial court found, and the Court of Appeals af-
firmed, *‘the Scriptures forbid interracial dating and
marriage”’ (P. A43, P. A4 (emphasis supplied)) ; further,
that this belief was the sole reason for the 1971-1975
policy ® of the University which then accepted married
blacks, but not unmarried blacks, as students, P. A+ A
radio address sponsored by the University in 1960—a
decade prior to any threat to the University by IRS (J. A.
A95-A117)—dixcloses the University’s beliefs: (a) in the
brotherhood of all persons “‘horn again'' in Christ (J. A.

3. At that time this Court bad not held that private schools,
religious or otherwise, were prohibited from barring admission to
students on account of race. This Court has never held that a re-
ligious institution which, for religious reasons, bars such admissions,
acts unlawfully. Nor has it ruled that a religious institution may not
observe religiously based interracial dating and marriage regulations.
Thus at no point in the history of this litigation has the University
acted contrary to decisions of this Court. In May, 1975, the Univer-
sity adopted a completely open admissions policy.  .Imicus attempts
to limit this case to the period prior thereto. Br. .., 2. This limita-
tion is specious: a) cven were the case lmited to the period for
which TRS has counterclaimed (1971-1975), the University’s open
admissions policy became operative hefore the close of that period;
by from 1970 forward, TRS has refrained from making assessments
against the University only upon the latter’s stipulation preserving
IRS's rights pending the outcome of this case.
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A101-A102, A114); (b) that “No race is inferior in the
will of God. If a race is in the will of God, it is not in-
ferior. It is a superior race’’ (J. A. A100); (c) that God
forbids interracial marriage., J. A. A1134 Particular
attention of the Court is respectfully here called to the
testimony at trial of Dr. Bob .J ones, 111, the President of
the University. J. A. AG4-A83. The record is bare of
any evidence that the University’s pre-1975 policies or
Post-1975 policies have been motivated other than by
Seriptural belief.* That a religious belief is unpopular,
or that a religion is held to only by a small minority, are,
of course, utterly irrelevant considerations, (7. Cantwell
v, Commecticut, 310 U. S. 296, 310 (1940): Larson 1.
Falente, 102 S. Ct. 1673, 1683 (1982). And where a school,
in these days of ““liberated’’ vouth, zealously imposes as
severe and comprehensive a code of Puritan-like conduct
upon students as the University’s Dating Parlor or Dress
Regulations (J. A. AL55-158, 168-170), whose aim is
plainly to mold the student totally to religious goals, it is
not surprising that the institution should attract students
and staff principally from its own faith community ¢ and

tend to reflect the racial composition of that community.
Jo A A24-A257

4. The niversity's marriage policy is not comparable to the
state-enforced statute reviewed in Lozving v. I'irginia, 388 U. S. 1
(1967). which was rooted in concepts of white supremacy and
bigotry. Id. at 12.

5. Contrary to the slur appearing in amicus’ brief. Br. A., 41,
n, 41,

0. In which respect the University is not dissimilar to myriad
religious congregations in the nation—Jewish, Amish, African
Methodist Episcopal, the Roman Catholic canonically “national” (..,
Polish, Slovak, Italian, etc.) parishes.

7. A great many applicant: are referred by former students or
friends of the Uriversity (J. A. A76). also by clergymen or other
religious persons with whom the University is familiar, ], A, A7/,
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4 Introductory Statement

2. The University is pervasively religious. Amicus
contends (Br. A., 40-44) that, because the University offers
instruction in mathematies, literature, business education,
ete., 1t is not exclusively a religious organization (or an or-
ganization devoted to achieving wholly religious goals by
presenting all subjects according to religious norms, and in-
fused with religious values). This is utterly erroneous, he-
ing contradicted by the evidence and by the specific findings
of the trial court (P. A42-A45), which the Court of Appeals
did not dispute. The University is a pervasively religious
institution (Br. B. J., 4, 23-25) % which would not exist
except for its religious mission. J. A. A263. The fact
that the intervening Catholic, Lutheran, Hebrew and Pros-
byterian schools in Lemon v. Kurtzman, 403 U. S. 602
(1971), provided general education did not render them
“secular.”” dmicus’ contention is similar to that made by
NLRB, in the cases involving Catholic schools: that be-
cause they taught ““secular’ subjects they were not ‘‘com-
pletely religious’—a concept thoroughly rejected by the
courts. Catholic Bishop of Chicago v. NLRB, 559 F. 2d
1112, 1120-1122 (7th Cir. 1977), (and, on review here, NLRE
v. Catholic Bishop of Chicago, 410 T. S. 490, 498-503
(1979)). dmicus is likewise in error when suggesting
(Br. A, 9, 67) that an institution, to be “religious’’, must
be a “‘church or seminary’ and canmot he “‘a school pro-
viding accredited secular education at all Isvels.”” See
Lemon v. Kurtzman, supra, at 616: Tilton 1. Richardson,
403 T. S. 672, 685-686 (1971); Meek r. Pittenger, 421 U, S.
349, 366 (1975).

The two foregoing points hut serve again to emphasize
that the ultimate issue in this case is one of religivus ciril
rights, that is:

Whether government may require that the erercise of
a proved, long-held and sincerely held religions helief, by
an institution.

8. Amicus’ burden in seeking to overset the record on this point
is great indeed. Washington Ethical Socicty v, District of Columbia,
249 F. 2d 127, 129 (D. C. Cir. 1959, Burger, 1.).
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—which is private, ot gorernmental, and not a ** state
action™ entity

—=which is o percasively religious and would not erist
except for its religious mission

—which does not discriminate on account of race

—of achecl no person complains as the alleged victim
of such discrimination

—whicl receives no governmental subsidy

—chicl is nol chavged with violation of any law

—which poses o threat io public safely, heath, peace
or order,

shall, on the grownd of conflict with federal public pol-
eyt resilt tn the denial of its tar-cxemot status (with
the possibly fatal havno wlich that may entull ) wunless the
bestitution abandons obserranee of that article of its faith.

IT. The Federal Public Policy of Religious Freedom,

The brief of wmicus is construceted upon the central
theme of the Fourth Civenit's npmwm that the controlling
principle in thisx case is foderal public¢ policy, rooted in
our Constitution, condemning l'zwizli diserimination . .
PoAS-ADY Certainly there exists a national consc N=US
against racial diserimination, as well as constitutional pro-
visions and federal and state statutes penalizing such treat-
ment of persons cn acconnt of race. \othnw‘ im the record
discloses any hostility on the part of Bob Jones Univ ersity
to that consensus or to those laws.

It “federal public poliey™ is deemed to e of sucl
great weight and effect as to control the interpretation of
enactments of Congress (Green, supro at 1161), even to
rhu extent (;f \uppl\mn‘ \Ub\tlllll\(’ pmvl«mnx mowof

- Based in turn upon Green @, Conm f/'\' 330 . app IIWH
1. I) Co 19700, afi'd. per curiem sith nom. Coit v, (xl‘t‘{‘ 404 1708
997 (1971, which essaved that “federn! public poliey ™ is derived from
historical events, constitutional provisions and Supreme Court de-
cistons,  [d. at 1163.
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which the Congress had failed to put into words, then
assuredly the more important, venerable and universally
popular a given ‘‘federal public policy’’ is, the more con-
trolling its weight in the interpretive process. On the
basis of the supposition of amicus and Green that ‘“the
ultimate criterion for determination whether such schools
are eligible under . . . the Code rests ... on ... Federal
poliey”’ (ibid.), the federal public policy respecting re-
ligious liberty and ‘‘equal rights of conscience’” * necessi-
tates the determination that the Congress always intends
its enactments to accommodate and protect, not destroy,
religious liberty. Under that priuciple, ¢‘[s]trict or narrow
construction of a statutory exemption for religious organi-
zations is not favored’’ (Larson, supra, at 1682}, and the
Code can only properly be interpreted as to permit Bob
Jones University to observe its challenged religious policy
without loss of tax-exempt status.

The ‘‘transcendent value’’ of religious liberty has
roots reaching beyond the past few decades or the past
century. It was established in American society long be-
fore the Civil War. Its various sources, on this soil,
include Roger Williams, with his plea against “‘an uni-
formity of Religion to be inacted and informed in any
Civill state’”," and William Penn with his “Holy Experi-
ment’’, of an American asylum for the persccuted where
‘““every Person . .. shall have and enjoy the Free Posses-
sion of his or her faith . . . in such way and manner As
every Person shall in conscience believe is most acceptable
to God. .. .7’ 2

The long struggle for religious liberty in Furope, and,
on this soil, especially against governmentally imposed

10. The phrase is that of Madison. See Madison, Proposals to
the Congress for a Bill of Rights, 1799. 1 ANNALS oF Coxng., 431-
432 (Dales and Seaton, ed. 1799).

11. Quoted in M. S. BaTes, RELIGIOUS LIBERTY, 427 (19453,

12. Quoted in C. E. OLMstEAD, HISTORY 0F RELIGION IN THE
UNrrED STATES, 115 (1960).
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conformity to state goals,’® culminated in the national Cou-
stitution which gave the premier place in the charter of
liberties to the Religious Clauses of the First Amendment.
Constitutions of all the states contain specific protections
of religious liberty.**  Numerous enactments of the Con-
gress, ineluding civil rights acts,™ protect religious liberty.

This national consensus has not been one of mere
toleration, wherein religion may be exereised solely within
tolerances completely congruent with, or convenient to, the
secular interests of the state at a particular moment—or
indeed its philosophy.*®* Nor has it seen religious exercise
as a mere secular value, but an mdependent value, an-
tecedent to the rights of the state except in the most ex-
treme md lnmtod cases

13. Sce gCI‘le'ZLH_\', I AP Stores, CHURCH AND STATE IN TIIE
UNITED StTaTES, 05-483 (1930).  See alsv clssociated Press .
NLRE, 301 U, S. 103, 135 (19371 Olmstead ©. United States, 277
U, S, 438, 479 (192%) (Brandeis, }.. dissenting ).

14, See generally, C. Axtieav, I Carronn and T. BUrgke,
Rericion UNDER THE STATE CONSTITUTIONS { 1H0O3),

153, See, c.y.. Civil Rights Act of 1806, 42 UL S0 C 319832 (as
implemented hy Exec, Order No. 11003, 27 Fed. Reg. 11527, further
amended by Exec. Order \In 12250, do Fed, Reg. 12533) 7 Civil
Rights Act of 1904, 42 770 50 CL 83 20004, 2000-1.

1o. Under which view religibn ix contined “to the sacristy™. Sewe
1. C. Mukray, Tur Proou EM oF RELIGIOUs FreEenoa, 37 (1903,
And see DO P Kelly, Hhat Makes Charches Tax Exvempt”, 128
Cexe. Ree, E4004 (daily ed. Nugust 20, 19825 (Reprint),

17. See discussion infra at 27-30, and Briet For Petitioner Bob
Jones University, 28-29,




8 Argument

ARGUMENT

For convenience of the Court, petitioner’s reply will
track the points of argument of the invited amicus as they
numerically appear in his brief.

I. The Challenged IRS Ruling as a ‘“Necessary Result of
Fundamental Developments in Statutory and Consti-
tutional Law”. (Br. A, 11-16),

To the contrary:

1. While amicus’ brief deseribes at length the history
of the national consensus which has emerged against racial
diserimination, quotes important langunage from the cases,
and repeats (as its central contention) what the Fourth
Circuit said of Green v. Connally, supra, it does nothing to
overcome the fact that Green dealt with no challenges
raised by religious claimants or under the Religion Clauses
of the First Amendment. See Br. B. J., 17-21. Moreover,
no statute is cited by amicus, or can be, of which, lllb()idl
as religious institutions are concerned, the IRS ruling ix
a ‘‘necessary result’’.

2. It is misleading to the Court to say, as does amicus,
that Green v. Connally *‘should not now be overruled.’
Br. A, 16. No omne in this litigation secks its ov erruling.'®
It hdb been petitioner’s very contention that Judge
Leventhal, in the underlying opinion by him in that liti-
gation, expressly declined to consider any issues pertaining
to religious bodies The amicus fails to meet that
contention.

18. Green is plainly inapplicable. However, as the Univ ersity
argues in its principal Drief, should Green be deemed applicable
herein, its rationale is without sound foundation.

19. Amicus admits that “no religious schools were before the
court in Green v. Connally” (Br. A., 43, n. 43), but implies that,
nevertheless, any claims which Bob Jones Univ ersity may have were
dlprbGd of through Judge Leventhal's dictum retmrdmg schools

“claiming divine inspiration for racial segregation.” 7hid. Judge
Leventhal in fact stated? “We are not now calied upon to consider
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3. Admicus seeks to convey the impression that IRS
was powerless “‘against this background’’ (of Green and
other decisions) to do other than to proceed to deny tax
exemption to racially diseriminatory schools in July, 1970
(Br. A., 14)—that is, in effect, to take the law into its
own hands. As is erystal clear from a reading of amicus’
brief (np. 1to 14), IRS from that date forward acted with-
out Congressional authority and solely on the bhasis of
extrancous legal developments.?

IT. Congressional Intent. (Br. A, 17-44),

Nothing better illustrates the fact that the Congress
never intended the construction of the statutes for which
amicus’ brief contends than the prolixity of its effort to
supply what is missing in what the Congress said. The
39-page rationalization (Br. A., 18-57), with an accumula-
tion of some 364 references, but serves to put into bold
relicf the fact that the Congress was always well able to
have expressed the intention attributed to it by amicus,
and that it can do =0 today or tomorrow—but that it never
vet has done =0, Admicus at hest supplies a merely plausi-
ble justification for an unlawful self-delegation of legisla-
tive powers by the IRS or for a hoped-for equally unlaw-
ful assuniption of xuch powers by the Judiciary. To this
end amicns advances four points :

19, (Cont'd.)

the hypothetical inquiry whetler tax-exemption or tax-deduction
status may be available to a religious school that practices acts of
racial restriction hecause of the requirements of the religion.”  Green,
supra, at 1169,

20. Senator Moynihan, then a member of the Nixon Administra-
tion, and heavily involved in the decision to reverse the IRS policy
in July, 1970, has admitted that the decision had not heen based upon
statutory grounds.  Legislation to Deny Tax Exvemption to Ractally
Discriminatory Private Schools: Hearings Before the Senate Com-
mittee on Finance, 97th Cong. 2nd Sess., 238 (Fel, 1. 1082,
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A. Origins of $§501(c)(3) and 170. (Br. A., 18-24).

Amicus contends that sources outside the Internal
Revenue Code, both here and abroad, were followed by
Congress in chooring the categories of organizations it
intended to exempt from federal income taxation, and that
most notable among these sources was that formulation of
the types of common law charitable trusts found in the
English case of Commissioners v. Pemsel, [1891] A C
531, 583.

To the contrary:

1. While amicus provides a detailed deseription of the
English law of charitable trusts, the Pemsel case and
various state statutes, from all ﬂm the indispensable evi-
dence is missing: «ny expression by the Congress, In
enacting §501(e)(3), that it had chosen to adopt the Eng-
lish law of charitable trusts or to inject the doctrine of the
Pemsel case into the American federal law of tax
exemption,

2. Amicus is correct, that tradition 18 an important
source in ascertaining legislative intent, but equally im-
portant is whose tradition shall be looked to. Beneficently
though mueh English tradition has been regarded on this
20il, the Fnglish church-state relationship was a part of
Fnglish tradition firmly rejected by America (see Erer-
son v, Board of Education, 330 U, 8.1, 8 (1947) . Engel v,
Titale, 370 T, S, 421, 427-428, 431 (1962)) and counstitu-
tionally unassimilable here today. See D. C. M. YaroLey,
IxtroDUCTION TO Brrrisn  Coxstitvriovan Law (1064),
96-98; . C. S. Wane & A, W. Brapuey, CONSTITUTIONAL
Law (1th ed., 1965), 478, 430.

3. Admirus suceeeds only in demonstrating the coinel-
dental use of “charitable” in Pemsel and $H501(e) (3
But amicus must demonstrate much more than a mere
coincidence of terms to establish a cause-and-effect link
between a forelgn casc which is not part of the received
commion law of this country and the intention of Congress
to reach a result which =ubordinates religious entities to
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the many and varied requirements of the common law
respecting charities. See NLRB v. Catholic Bishop of
Chicago, supra, at 506.

4. Amicus points to certain references made by mem-
bers of Clongress to the English income tax statute when,
Congress enacted the Tariff Act of 1894, He fails to point
out, however, that numerous references were also made to
the income tax laws of many other nations.2 Furthermore,
none of the references by Congressmen to the English in-
come tax statute were to its provisions respecting tax
exemptions, or particularly to tax exemptions for religious
institutious. Rather the discussion of the English law was
merely part of a general discussion of the acceptability of
income tax laws as fiscal measures.?

5. The law of charitable trusts cannot be engrafted
wholesale upon religious organizations.?® Most religious
organizations are not trusts at all. Noticeably, amicus
cites no case wherein a religious body has been subjected
to sanctions under the common law of charities on the
speeifie ground that its religious practices have not com.-
ported with ““public poliey’’.

B. The Legislative History. (Br, A., 24-28).

Amicus next contends that since certain Congressmen
have employed the term “‘charitahle broadly in connce-
tion with certain provisions of the Internal Revenue Code,
and sinee certain other legislative and non-legislative ma-
ferials speak of deduetibility of contributions to organiza-
tions which provide ‘‘social benefits’’, these statements
indicate the settled intent of Congress to apply the “pub-
lie policy ™’ corollary to the common law of charitable trusts
to all organizations which are exempt from federal income
tax.

28}

o
N =

. 26 Coxa. REc, SR4-58% (1894).
. 26 Coxa, Rec. 1600-1614 (1804,

[§9]
(]

See Qaks, Trust Dactrines in Clurel Controversics, 1081

B.Y. U. L. Rev. 805,

[N
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To the contrary:

1. Tt ix sottled by the decisions of this Court that the
legislative history of an enactment 1s a guide to the inter-
pretation of a statute only when that statute i« ambiguous
or unclear. In all other eases, Congress ix presumed to
intend exacily what the clear langnage of its enactments
provide.* Nome of the material cited by the amicus in
any way demoustrates that Congress intended all exempt
organizations to conform to the common law of charitable
trusts, A miens makes reforence only to certain very loose
deseriptive remarks of individual legislators % who cannot
remotely be understood to he discussing a grave subject
involving the dircet extraction from religious hodies of
their stewardship funds.

9. The prineiple advocated by winiens, that tax exenp-
tion may flow ouly to those religions orzanizations which
“tend to promote the well-doing and well-being of wocial
man?’ (Br. A., 28), posex the most obvious danger to re-
ligions bodies.  Were IRS to apply that prineiple, it
would hecome arbiter of the social utility of religions ac-
tivities and  reliolons  entities  themselves—a  religious
censor, in offect. Nor ez tax exemption for religious
organizations he made dependent upon the “finaneial
burden which they remove from zovernment™. Bro Al
23, Rather, religious organizations arve cexempt from in-
come tax as an oxpression of goverument “neutrality™
(Committee for Public Edication 1. Nypquist, $13 T S
756, 792 (1973)). and ax a way of winimizing “involve-
ment and entanglenient between Chureh and State™. [d.
at 793.%

24, TT7 oA o I70 437 UL 30 1330 184 no 29 and I8V n. 33
(1078« Rubin . United States, +49 U0 SO 421 430 ¢ 1981,
25, Nate of these remarks by the various fegizlators are entitled

to the weight ascribed to them by wrlous, See Cloesler Corpo o,
Brown, +41 U0 S0 281, 311 (1979,

20. Sec also Reiting, Federal Taxation: Hheo s 1 Charitabie
Organization.’, 44+ N, B AL [0 525, 395 (1053
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C. Judicial and Administrative Construction. (Br.
A, 28-34).

Amicus further contends that the Congress, in 1954
and again in 1969, adopted judicial and administrative
holdings to the effect that “‘charitable’’, as used in
$001(e)(3), 1= a hroad generie termy, embracing *‘re-
ligiouns"" and **educational” entitios within it.

To the contrary:

1. Thix Court has never held that every aspect of the
commen law of charities ix to he imposed upon religious
organizations exempt from income taxation under 501
(¢)(3), nmor hax any decision of this Court in any way
indicated that religious entities are exempt from taxation
solely because they are “charities”, rather than because
they are religious entities and are therefore guaranteed
freedom from government contrel.  In fact, no court other
than the Fourth Cireuit has so held.

2. The hnehpin of amicus™ entire argnment with re-
speet to - administrative interpretation of the exemption
provisions is his reference (Br. A, 30), to a 1924 IRS
Solicitor™s Opinion  dealing  with the deduetibility  of
charitable bequests under the estate tax law. _dmicus'
argument, =o coustructed, must fail: a) the Solicitor’s
Opinion dealt with the definition of the term *“charitablo™
for estate tax deduction purposes only, in the abseuce of
any Treasury Regulations on the point; h) the Solicitor's
Opinion appears in an futernal Revenue Bulletin, the
cover page ot which expressly diselaims any definitive
force for the ruling: 7 ¢) wmicus eviticizes the University’s
reliance on a 1923 rvuling of the Income Tax Unit of IRS
(1.1 1800, T1-2 ) 13 151), and., while this ruling is sub-

27, "Srecian ArTENTION s directed to the cautionary notice

on this page that published rulings of the Bureaun do not have the
force and effect of Treasury decisions and that thev are appiicable
only to the facts presented in the published case.” 111-1 C. B. (Jan-
uary-June 19244,




14 Argument

Jeet to the same disclaimer as the 1924 Solicitor’s Opin-
lon, the 1923 ruling of the Income Tax Unit is fully backed
by the Treasury Regulations in force and effect at that
time. See Helvering v. New York Trust Company, 292
UL S, 455 (1934) 5 d) at the tiue the 1924 Solicitor’s Opin-
lon was issued, and thereafter until 1959, the Treasury
Regulations interpreting the tax exemption provisions of
the Code continued to define ““charituble™ as a narrow
term relating only to **relief of the poor™. Br. B. J,
15-16.

3. The denial by IRS of tax exemption to a diserim-
inatory recreational facility in 1967 does not stand, as
amicus contends (Br. A, 32), for the broad prineiple that
all exempt organizations must be racially nondiserimina-
tory. The Service was very careful to limit its ruling to
““charitable’ organizations, which do not serve a **public’’
purpese because certain members of a community are ex-
cluded from a community recreational facility. Rev. Rul.
67-325, 1967-2 (. B. 113.

D. The Language of the Code. (Br. A., 35-48),

Amicus asserts that the language of the Code SUD-
ports the conclusion that Congress has decreed that ex-
empt organizations must also be “‘charitable® in the com-
mon law sense.  In support of this proposition, amicus
has attempted to show that Congress® use of the disjune-
tive ““or’” in [ 301(c¢)(3) of the Code is without sigmnifi-
cance, and that Congress actually did not intend that each
purpose listed there should constitute a distinet basis for
exemption.

To the contrary:

1. Amicus cites cases in which ecourts have held that
the word ““or’’ does not invariably have a single nleaning,
and 1s, on occasion, construed to mean “and’’, but has
ignored the basic rule that the word *“‘or' indicates that
the terms connected.by it are to be given separate mean-
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ings. Reiter v. Sonotone Corp., 442 U. 8. 330, 339 (1979).*"
Moreover, even if ‘‘and” were substituted for ‘‘or’ in
§501(e)(3), ““charitable’’ organizations would not thereby
he elevated to a position of preeminence over the other
listed categories of exempt organizations. If Congress had
intende 1 to establish that preeminence, it would have
chosen the formulation: “religious, educational . . . or
other charitablc purposes.”’

9. Admicus has “assume[d]” (Br. A., 37) that Con-
gress listed the various types of exempt purposes n

¢

$501(c)(3) merely as a means of illustrating types of
charitable?’’ organizations, and further claims that various
Code headings, as well as the doctrine of noscitur a soctis,
support this interpretation. Rather, Congress must be
presumed to have chosen its words with care. Federal
Bureau of Investigation v. dbramson, 102 8. Ct. 2004,
2065-66 (1982) (O Connor, J., dissenting). Code headings
may be used as an aid to statutory interpretation, but a
hasie canon of construction dictates that titles and head-
ings cannot be used to limit the plain meaning of the text.
I'nited States v. Minker, 350 U. 8. 179, 185 (1956). Resort
to the general headings of various other Code sections to
alter the specific and precise language of § H01(e)(3) 1s a
misuge of tools of statutory construction which are de-
signed to resolve, rather than create, ambiguity. Russell
Yotor Car Co. r. United States, 261 T. 8. 514 (1923);
Brotherhood of Railroad Trainmen v. Baltimore and Ohto
Railroad Co., 331 U. 8. 519, 528-29 (1946). The rule of
noscitur a sociis furnishes no basis for varying the chosen
language of Congress. While it is true that the meaning
of a word (and, consequenily, the intent of a legislature)
may be ascertained by the context n which that word
appears, the rule is applicable only to particular words
which are unclear or uncertain in meaning. Russell Motor
Car Co., supra, at 519.

28, See also FCC v Pacifica Foundation, 438 UL S, 720, 740
(1978).
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3. Rather than being merely a ‘‘hrittle grammatical
construction’ of the exemption statute, the view that
§ 501 (c) (3) cannot be read to nullify the distinetive nature
of religious organizations by making them a mere sub-
species of ‘‘charitable’” organization is one whieh (unlike
amicus’ construetion) : a) does not alter or add extraneous
requirements to the language of Congress: D) avoids a
reading of {d01(c)(3) which would restrict or *‘narrow’
the scope of the religious exemption (see Larson v. Valente,
supra, at 1682); and ¢) fully respeets this Court's ad-
monition that religious entities are not to be subjected to
governmentally 1mposed burdens absent the “*affirmative
mtention of the Congress elearly expressed.”” NLRE
Catholic Bishop, supra, at 506.

4. dmicus” prayed-for construction is contradicted hy
the Treasury Regulations which treat cach eategory listed
in §001(e)(3) ax ““an exempt purpose in itself’. Treas.
Reg,. 1.501(c) (3)-1(d) (1) (iii), T. D. 6391 (June 25, 1959).
These Regulations, and not amicus’ interpretation of
$501(e)(3), arve entitled to deference. Nutional duffler
Dealers dssociation v. U S, 440 U, 8. 472, 476-477 (1979).

2. «Imicus having failed fn all respeets to import
ambiguity into the statute, the language actually chosen by
Congress must “he regarded as ('omhmw.” Bmul
Political dAction Committee v. F. E. (., 102 8. (1. 1235,
1237 (1982) .

ITi. “Federal Public Policy”. (Br. A, 15-16, 44-48).

Amicus contends that revocation of the University's
tax-exempt  status  is necessitated by “foderal pubhc
policy ', a requirement allegedly contained in $ 501 (e)(3),
though not written there.  In support thercof, ho relies
principally upon four decisions of this Court.

29. To conclude, as does amicus (Br. .\.. 24y, that NLRB =
clmax Coal Company, 453 U. S, 322, 329 (1981, means that Con-
S{I‘(,‘ﬁ nucndul o exempt religious organizations only as a sub-species
of “charities” is, for all of the foregoing reasons, heavy overdraft
on the authorlt\f of that case.
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To the contrary:

1. The Suprewe Court decisions cited by amicus ™ all
deal soleiy with {162(a) (‘“*ordinary and necessary . . .
expenses paid or incurred . .. in carrying oun any trade
or business’’). In no decision has this Court suggested
that the ““‘public poliey’” exception 1w the husiness expense
deduction cases be engrafted on the entire Code—one more
substantive provision of immeasurable impact which the
elected representatives of the people somehow failed to
put into print.*!

9. Nc decision of this Court supports the parlay of :
the “public policy”" concept in Tank Truck nto the ““publie "
policy” concept employed in Green, by the Fourth Cireult,
and by @micus. The unanimous Tellier court stated that
‘the federal incomte tax is a tax on uet income, not a sane-
tion against wrongdoing.”” Tellier. supra, at 691 But 1t
is precisely as a sanction agaiust alleged wrongdoing (so-
cial *wrongdoing ', that is—uot law violation) that amicus
wants Bob Jones University taxed. The University is not
a law violator® **Public poliey™ in Tank Truck plainly

30. Commissioner . Trllicr, 333 U, S, 087 (1900 Hoover
Motor Express Co. v, United States, 350 U 50 38 (1938 ; Tank
Truck Rentals, Ine. w0 Conmissioner, 330 UL 8, 30 (19580 and
Tertiie Mills Securitics Corp. . Convnissioner, 314 UL 50 320
(1941).

31, Even within the confines of § 102ca) sitnations, the Court,
in Tellier. stated that “where the Congress has been wholly silent, it
is only under extremely limited circumstances that tae Court has
countenanced exceptions to the Sullican, Lilly and Heainger lie.
business expense deductibility ] decisions.”  Tellier. supra, at 093-
094,

32, lmicus raises the specter of a tax-caanpt “Fagin's school
for pickpockets™ as a consequence ot fatlure to apply a “public policy™
limitation upon “educational” institutions,  Br. .\, 4o, n. 40 The
allusion is neither apt nor credible: a) the University exists for re-
ligious purposes—mnone of which purposes is the violation of criminal
law: b) any organization whose existence ix unlawiul i se would




18 Argument

referred to avoidance of rewarding violation of weight
laws where the reward would be made on account of that
violation. ‘‘Public policy’” (in that very limited sense)
cannot be levitated into ‘‘national public policy’’ on racial
discrimination, world hunger, energy defense, environ-
ment or any other such spacious areas of concern.®

3. As though realizing how untenable the misappro-
priation of Tank Truck may appear when seen for what it
is, amicus attempts to hedge it by stressing that the policy
against racial diserimination in education is unique (Br.
A., 47), and that there are “‘ample safeguards’’ against
IRS abuse. Id., n. 47. But religious liberty in education
is no less unique (Pierce v. Society of Sisters, 268 U. 8,
010, 535 (1925) ), and once the wild card of *‘federal public
policy”” (in the Green sense) is slipped into the national
tax statute, there is no way to confine the results. As to
the “*safeguards’ of being forced to litigate, or to get the
Congress to move, these are dangerous and burdensome
substitutes for the one true ‘““safeguard’’: the clear exemp-
tion which is presently the express will of Congress.

IV. Congressional Ratification of IRS Policies. (Br. A.,
48-57).

Amicus insists that the Comgress has adopted ‘‘the
IRS decision’’ (or ‘‘the IRS position’’) against racial dis-
crimination through failure of the Congress to overturn
those policies, and enactment of legislation subsequent to
1970 relating to exempt organizations.

32. (Cont’d.)
seek exemption only at grave peril. Disclosing its existence to a
public agency would simply invite prosecution.

33. “[I]t is a maxim, not to be disregarded, that general ex-
pressions, in every opinion, are to be taken in connection with the
case in which these expressions are used.” Zenith Radio Corp. .
United States, 437 U. S. 443, 462 (1978), quoting Colens . Virgina,
19 U. S. (6 Wheat.) 264, 399 (1821).

»
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Lo the contrary:

1. In his entire argument on ratification, amicus fails
to prove the one thing which would settle all argument:
ratification. The reason is plain: there has been none.

2. dmicus is therefore principally put to arguing a
negative: that the failure by Congress to disturb an ad-
winistrative construction of a statute indieates Congres-
sional adopuon of that construetion. His reliance on Haig
v. dgee, 453 U. 8. 280 (1981), OBS, Inc. v. F'CC, 453 U. S.
367 (1981), and United States v. Rutherford, 442 U. S. 544
(1979) is misplaced. Huig involved a statute (the Pass-
port Act of 1926), a particular seetion of which (22 T. S. C.
$211(a)) was a grant of ‘‘broad rule-making authority?”’
to the Secretary of State. The question was whether, un-
der the language of that scetion, the Seeretary could con-
tinue a century-old poliey of revoking passports on national
security grounds, That statutory seetion was wholly un-
like §501(c)(3) which is not a broad grant of rule-making
power, but a list of categories of exempt organizations,
The fact that § 211(a) of the Passport Aect invites and in-
deed necessitates adminiztrative rule-making is no argu-
ment that the specificity of the provisions of §501(c)(3)
may be disregarded according to administrative prefer-
ences.”  ('BS, Ine.. did not twrn upon Congressional
acquiescence in administrative interpretation of an enact-
ment. The Court, while acknowledging the importance of
agency interpretations, noted that the ageney coustruction
therein merely “comports with the statute’s language and
legislative history.”” Id. at 384-385. The determinative
point in ('BS, Ine. was plainly the fact that ¢‘the language

34. The construction in Haiy had been in existence for more
than 100 vears and had survived various reenactments of the same
statute by the Congress. Moreover, Haly involved the uniquely im-
portant area of “foreign policy and national security” (id. at 2913,
and did not involve a type of statute (i.e.. criminal) which required
“strict comstruction against the government”. 7bid. The instant

case, involving tax laws and religious freedoms, undoubtedly calls for |

strict construction. Larson, supra, at 1682.
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employed by Congress’’ was ‘“‘unambiguous’’ on its face.
Id. at 377. In mo sense does ('BS, Inc. support amicus’
assertion that the wnamibiguous language of §501(c)(3)
must now be construed according to Green in view of a
supposed Congressional acquiescence in a temporary con-
struction by IRS, not held by IRS before 1970 and uot held
by IRS today.*® Rutherford involved a statute whose
language the Court called “‘plain’’ (Rutherford, supra, at
554) but onto which it was argued that an exception be
engrafied (allowance of distribution of Laetrile, in inter-
state commerce, for the terminally ill). Paying proper
deference to the FDA's long-standing position that Con-
gress had made no such exception, Justice Marshall, for
the Court, expressed an admonition highly relevant here:

““Under our constitutional framework, federal courts
do not sit as councils of revision, empowered to re-
write legislation in accord with their own conceptions
of prudent public policy.”’

Id. at 555.

3. dmicus omits any reference to this Court’s recent
decision i daron v. SE(, 446 U. S, 620 (1980). There,
in spite of the fact that the SEC had direetly informed
Congress on two separate oceasions of the administrative
interpretation there at issue, and despite (ongress’ hav-
ing thereafter made significant amendments to the secur-
ities laws, the Ceurt refused to find Congressional endorse-
ment from its mere silence:

“[S]ince the legislative consideration of those stat-
utes was addressed principally to matters other than
at issue here, it ix our view that the failure of Con-
gress to overturn the Commizsion’s interpretation
falls far short of providing a basis to support a con-

35. By contrast, the statute reviewed in CBS. Inc. had never
been the subject of a series of differing interpretations by the admin-
istrative agency.
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striuction of © 10(h) so clearly at odds with itz plain
meaning and legislative history.”

Id. at 694, n. 11,

£ The brief of amicus fails in its effort to establish
that Congress has, by any affirmative act, ratified the con-
struction of  301(¢)(3) adopted by the IRS in 1970. No
general recuactnent of To01(e) () has occurred, nor has
the exemption for religious orv ccducational institutions
heen altered in any way. The one reference to the (rreen
decision, in conjunetion with any Congressional enact-
ment, was completely nentral, and serves as no haxis
for interpreting the intent of the (‘ongress which enacted
the Internal Revenue Code of 190457 See Br. B J,, 16, n.
15. The silence of Congress therefore doesx not bespeak

|
{

adoption of the 1970 RN policy. \

5. Jdwicws attempts to explain as/inadvertence on the
part of the (omt {he statement of thix Court in Bob Jones
University . Staon, #16 U 8. 725, 740, n. 11 (1974)
which deprived its summary affirmance in (rreen of pre-
codential weight. Br. A, 026, n. 29 Nevertheless, from
that point Forward, Congress was on notice that the
United States “mpwmu Court did not consider that (freen
had settled the izsue.  Consequently, when, in 1976, Con-
gress added 7428 to the Code (P L. 40 D) in respouse
to thix Cowrt’s holding in Simon, supra, it did so with
full knowiedgee of that *aet.

6. None of the remarks by the prineipal spousors of
the Ashbrook-Dernan Aumendments i any way lends sub-
stance io the coutention that Congress affirmatively rati-
ited the Green holding. At most, those few Congressuien’s
rearks in(liv uo that they were tiving to avoid l(""l\ldt—

30, S REP. No. 1318, 94th Cong., 2nd Sess. (19700,

5

37, Tt is lhc intent of the 1954 Coneress which here controls.
Oscar Mayer & Co, v Evans. 341 UL S, 750, 78R (1979,
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ing substantively in the context of an appropriations
measure,38

7. Several actions in the current Congress indicate
that it does not agree that a racial nondiserimination
clause 1s contained in $§501(c)(3). Congressman Trent
Lott, the Minority Whip, has filed an amicus brief in this
case, contesting the implication. Several Senators have
indicated that they would welcome the guidance of this
Court on the issue® And on September 16, 1982, the
Senate Finance Committee voted to amend the tuition tax
credit provisions of H. R. 1635, by adopting, by a vote of
17-0, the following language:

“Sec. 6. Errrcrive Date; Specisn RuLe. (a) Certifica-

tion Required.—

““The amendments made by this Act shall not take

cffect until the Attorney General certifies to the See-

retary of the Treasury that, pursuant to
(1) an Act of Congress, which has heen enacted, or

(2) a final decision of the United States Suprenme
Court,
the Internal Revenue Code of 1954 prohibits the
granting of tax exemption under seetion o01(a) by
reason of section 501(c¢)(3) to private educational
institutions maintaining a racially  diseriminatory
policy or practice as to students.”’

38. A principal spokesman on behalf of the amendments did,
however, state:

“All of this controversy has continued despite the fact that the

IRS lacks a single sentence of statutory authority for its actions.”
127 Coxe. Rec. H5390 (daily ed. July 30, 1931, ( Remarks of Con-
gressman Philip Crane).

39. See remarks of Senator Danforth, Legislation to Deny Tax
Exemption to Racially Discriminatory Private Schools: Hearings
Before the Senate Committee on Finance, 97th Cong., 2nd Sess.
(Feb. 1, 1982), p. 230; remarks of Senator Grassley, Id. at 243
remarks of Senator Dole, id. at 283; statement of Senator Symumns,
id. at 4. :
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This statement definitively manifests the mind of the
Senate Finance (fommittee that the Clongress has not rati-
fied the Green construction of § 501(¢)(3).4

V. The Fifth Amendment Question. (Br. A., 57-62),

Amicus argues that the recognition by IRS of tax-
exempt status for the University would be violative of the
equal proteetion component of the Fifth Amendment be-
cause the tax exemption would constitute the *‘subsidiz-
ing’" of racial diserimination. This contention amicus
bases principally upon Norwood v. Harrizon, 413 U. S. 455
(1973).

To the contrary:

1. At the philosophic level: The fact of not being taxed
does not make one the recipient of a subsidy. _dmicus’
whole argument hangs upon a facile three-stage conversion
of the term, ““tax exemption’, into ‘‘tax beunefits™, into
“subsidy ™. (From there on, it is casy to free-wheel about
“diverting funds™, getting “matehing grants’’) ete. (Br.
A, 59)0 " Sound foundation for amicus’ proposition does
not exist, and if it did, the results would be preposterous.
Were Bob Jones University not taxed, it would not he
“subsidized™ but merely an organization not compelled to

divert to the government precious funds entrusted to its’

stewardship »olely for the religious purposes sought to be

realized by its religious followers.*

40. 5. Con. Res. 59, 97th Cong., 2d Sess. (1932), which would
have expressly ratified the IRS policy, retroactive to 1970, has at-
tracted the support of barely more than one-fourth of the members
of the Senate. Similar measures in the House have attracted sub-
stantially less support.  See, . R. Res. 318, 97th Cong., 2d Sess.
(1982) 1. R. Con. Res. 245, 97th Cong., 2d Sess. (1982): H. R,
Con. Res. 246, 97th Cong., 2d Sess. (1982 ; 1. R. 3378, 97th Cong.,
2 Sess, (1982,

41, This danger has been well perceived by Professor Bittier,
See, Bittker, Churches, Taxves and the Constitution, 78 YaLe L. ]
1285, 1290-1291 (1909).

42. Not remotely does the § 170 deduction “provide even greater
financial aid” (Br. A., 59) than tax exemption, nor (like exemption)
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2. Norwood, the centerpicce of amicus’ Fifth Amend-
ment contention, is not in point, as comparison with the
instant case at once reveals. In Norwood no elaim under
the Religion (lauses was raizod; they are the heart of the
University’s claim here. Norwood did not involve tax ox.
emption or {ax deductibility: thix caxe concerns nothing
else. In Norwood the beneficiaries of the ““tangible™ and
direct “‘assistance’” were actally diseriminatory schools;
Bob Jones University is racially non-dizerininatory.,

3. To establish a diseriminatory legislative purpose,
there must be a showing that the enactment was made “at
least in part ‘becanse of’, not nmerely ‘in spite of’, its ad-
verse effects upon an identifiable group.”  Personnel Ad-
ministrator v. Feeney, 442 T, S. 2o, 279280 (1979).
Nothing can be clearer than the absolute absence of any
such motivation from $001(e) (3)"s text or history. The
statute is racially “neutral’’. Unable to chow otherwise,
amicus contends that no diseriminatory (fongressional pur-
pose need here be shown. Iis one eited authority for that
proposition is Norwood. But in Norwood, the Court laid
down no hard rule on intent and engaged in no diseussion
thereof parallel to its extensive explorations in subsequent
cases.  And Norwond arose in the context of Southern

42. (Cont'd.)

any “aid” (in the “subsidy” sense) at all. While the Court, in I als,
could properly describe tax exemption as an “iucdirect econoniic hene-
fit”, tax deductibility, in two ways, 15 obviously even more indirect.
The “benefit” runs primarily to the donor taxpayver (and only up to a
certain fraction of his contributions, 26 U, S, . §170(hy), uot to
the donee organization. And, § 170 simply opens up arn option to
the donor taxpayer to donate or not to donate to one or some of
myriad organizations. In the whole worll of potential donors, it is
possible thit none may choose to contribute to any organization, and
the donor’s own filter of choice may exclude any particular organi-
zation.

43. Washington ©. Davis, 426 U, S. 229, 239-24% (1970}
Feeney, supra, at 279-280: Gencral Building Contractors v. Penn-
sylvania, 102 S. Ct. 3141, 3146-3153 (1982).
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““massive resistance’’ programs of the 1960's purposefully
designed to frustrate desegregation (sece Flagg Brothers,
Ine. v. Brooks. 436 U. S. 149, 163 (1978)), with which the
Court had been involved for more than a decade. A nmajor
feature thereof was Mississippi’s expansion of its texthook
loan program to accommodate schools ““already . . . ad-
Judged by . .. United States Courts as racially segregated
and which have been formed for the purpose of providing
white students with an alternative to racially integrated,
non-diserinmiinatory public schools.”  Norwood v, Harrison,
340 F. Supp. 1003, 1065 (N. D. Miss. 1972). The particular
thrust of the action was against ¢ racially segregated
schools, ostabhsh(‘d in Mississippi sinee 1964 . . 0 Id. at
1010; Norwood r. Harrison, 382 F. Supp. 9::1, 924-925
(N. D. Miss. 1974).

4. Nothing which amicus adds, in his further conten-
tions respeeting the supposed “subsidy”’, overcowmes the
conclusion that no ““subsidy '’ here exists. dmicus cites to
Bob Jones University v. Simon, supra, at 729-730, wherein
this Court recited the obvions fact that revocation of :
§001(e) (3) ruling letter and removal from the ( umnla‘nve
List “*is likely to result in serions damage”.  The TUniver-
sity, in its principal brief herein, has gone even farther and
described revocation as resulting in “*severe and possibly
fatal’’ harm to the institution. Br. B..J. o 290 But that fact
1o more renders tax-exempt status a “subsidy’’ than would
the fact of a fatal blow being dealt a person imply that the
person, in his previous state of normal he: alth, had some-
how been the recipient of a boon, grant or benefit conferred
by the subsequvnt assailant.

Amicus, at pages 59-61 of his brief, unaccountably
IL‘})I(‘\Glltb the position of the University to be: that, be-
cause some forms of governmental aid (ine’ uding tax ex-
emption) arve religiously ‘“‘neutral”, therefore the TUni-
versity is entitled to the govermmental *‘aid' of tax
exemption. That, of course, is a straw man, easy for
amicus to demolish. That is not remotely the position of
the University, and it is noteworthy that amicus cites no
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portion of its brief which so contends. Amicus (Br. A., 61)
states that Norwood’s citation to Committee for Public
Education v. Nyguist, 413 U. 8. 756 (1973), ““is of par-
ticular significance’”. Nyquist, indeed, is of particular
significance : Justice Powell, writing for the Court, made it
clear that the tax reimbursement program for parents
there at issue “‘, . . does not have the elements of a genuine
tax deduction, such as for charitable contributions.”” Id.
at 790, n. 49. But more significant was the Nyquist Court’s
characterization of the religious tax exemption previously
upheld in Walz:

““To be sure, the exemption of church property from
taxation conferred a benefit, albeit an indirect and
incidental one. Yet, that ‘aid’ was a product not of
any purpose or wntent to support or subsidize, but of
a fiscal arrangement designed to minimize involvement
and entanglement between Church and State.”” Id. at
793. (Emphasis supplied).

Tax exemption for religious entities thus stands on a
unigue constitutional footing which precludes itz being
considered ‘‘subsidy’’ in any context.

6. Amicus, in insisting that tax exemption is “sub-
sidy’’, ““financial assistance’ (in the “‘subsidy’’ sense), a
diversion of ‘‘funds”’, ete., conceives thai the prineciple for
which he thus contends could be tidily limited to this case.
To the contrary, the principle would be boundless in its
significance and chaotic ultimately for all $501(e) (3)
organizations. If tax exemption of a religious organiza-
tion is a ‘‘subsidy’’, then all religious organizations (in-
cluding all churches) in the nation must be deemed gov-

ernmentally subsidized.** Discrimination against aliens

44. “Does the tax-exempt status of the Catholic Church make
‘every American taxpayer a forced contributor’ to the Church? One
supposes the First Amendment would forbid tax exemptions for all
religious institutions if this logic held true. But that is not what
most people think, and the Supreme Court emphatically endorsed
this conventional wisdom in its 1970 decision, W als v. Tar Com-

e S ks e
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(Plyler v. Doe, 102 8. Ct. 2382 (1982)), illegitimates
(Trimble v. Gordon, 430 U. S. 762 (1977)), or on account
of sex (Mississippi University for Women v. Hogan, 102
S. Ct. 3331 (1982)) have also been held violative of equal
protechon Potential violations of equal rights of other

“insular and diserete minorities —religious, the aged, the
handicapped—abound.*

The Fifth Amendment claim of amicus is entirely
without substance.

VI. The Effect of the Religion Clauses. (Br. A., 63-69).

Amicus, in response to the University’s stated consti-
tutional position under the Religion (Llauseb (Br. B. J,
23-34), contends that tax exemption is “subsidy®’, that the
Umvox sity is not really a religious institution, ﬂmt only an
“indirect and insignificant”’ burden is placed on religious
practice by denial of the University’s tax- -esempt status,
that any governmental interest is sufficient to justify in-
jury to Iehglouq exerecise, and that no religious preference
results from taxing the religious institution which eannot
recant doetrine and practice to conform to governmental
policy, but exempting those which do conform.

44, (Cont'd.)
missioner . . . Ne doubt tax exemiptions are very helpful to the
church; yet the Court still held that tax exemptions are not (in
constitutioral terms) a subsidy, but a means of av oiling ‘excessive
entanglement’ between church and state.” Rabkin, Behind The Tar-
Exempt Schools Debate, 68 Tue PusLic INtErEsT 21, 24 (1982).

45, Indeed, if amicus’ supposition is correct, that government
may not “subsudize” activities which unlawfully discriminate, then
actions by exempt organizations violative of anti-discrimination
statutes must also result in loss of exemption. See, e.r.. Rehabilita-
tion Act of 1973, §504, 29 U. S, C. §794; Age Discrimination in

Employment Act of 1967, 20 U. 8. C. §0621, et scy.

40. ~micus fails to make answer to the University's arguments
on entanglement (Br, B. J., 33-34) or on due process. Br. B. J.,
34-35.
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To the contrary:

1. The Court is respectfully referred to prior discus-
sion herein (pp. 23-26) as to the “‘subsidy’’ question and
the fact that the University is a religicus ministry,

\Tothincr could be farther from the t{ruth than
amicus’ assertion that the statute, as interpreted by the
Fourth Circuit, ‘‘at most imposes only an mdirect and in-
significant burden upon religious practice.”” Br. A. 64, n.
6747 Amicus’ point is that the University is free to *‘prac-
tice’” its religious convietions on marviage (Br. A., 63-64)
but must suffer the i}.'reparable harm attendant upon loss
of its tax-exempt status if it does s0.*® _dmicus’ analogy
to Braunfeld v. Brown, 366 U. S. 599 (1961), is not apt.
In Braunfeld no religious practice of the Orthodox Jews
was the focus of a claim of penalty; rather the law im-
peded a secular practice (selling goods). An analogy
would exist if, in that case, state law had denied tax-
exempt status to an Orthodox synagogue because it con-
ducted worship on Saturdays.

3. Amicus ignores the test laid down by this Court in
Sherbert v. Verner, 374 U. S. 398, 403 (1963), respee cting
the validity of governmental action challenged as violating
Free Exercise rights, and infers that any mere “‘govern-
mental interest”’ suffices as justification for such actiouw.
Br. A. 63, 65. If that were so, then any statute, challenged
as being in confliet with 1(3]101011:3 liberty, Would prevail,
since every statute must be presumed to serve a ‘“‘govern-

47. Amicus belies his own assertion by his insistence throughout
his brief that tax-exemption constitutes a direct and significant bene-
fit. Br. A., passim.

48. Such a penalty would be far more (Levaqti“g m its impact
than would result from any remedy authorized in a § 1981 action in a
proceeding brought by actual complainants ha\m(r standing.  And
the penalty to donors of the University of loss of deductibili lity of con-
tributions would not similarly attach to contributions made by a
donor. or to taxes paid by a taxpayer, to a racially segregative public
school system under §§ 170(c) (1) and 10+ of the Code.
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mental interest’’, and most, in fact, do. United States v.
Lee, 102 8. Ct. 1051 (1982), in no way overruled the Sher-
bert requirement of proof of a ‘‘compelling state interest”’
to justify a particular imposition upon religious liberty or
Sherbert’s further requirement respecting ‘‘least restric-
tive means’’. Nor is Lee comparable. There the followers
of a religious seet entered into a wholly commercial activ-
ity and, on religious grounds, sought relief from payment
of Social Security taxes. The University’s activity is re-
ligious, not commiercial. In Lee the Court was able to
show in detail how the relief sought from payment of
Social Seeurity taxes would have undermined the sound-
ness of a program supporting 36 million citizens (id. at
1055) and threatened the functioning of the national tax
svstem,  Id. at 1059. By contrast, no showing was made
by the Fourth Circuit, or by amicus, of any conerete gov-
ernmental interest which would be threatened by the Uni-
versity's pursuit of its always-held doetrine on marriage
while having tax-exempt status.

4. If the University were, in fact, in actual violation
of any xtatute, alternative means less restrictive of the
University’s religious liberties than denial of its tax-
exempt status would be available under those statutes.
Certainly the Internal Revenue Code was not designed to
supplement or supplant provisions of the Civil Rights Act,
or of anv othier civil or eriminal statute which, in one way
or another, may regulate private religious institutions. Tt
does great violence to the concept of ordered liberty that
the iwwhole life of the institution, including its every aspect
and activity, is mortally threatened on the bhasis of but a
single poliey which it pursues, and in ignorance of its
positive contributions to 5,000 young people per vear.

5. On the issue of religious preference raised by the
University, amicus cites the familiar prineiple stated in
HeGowan r. Maryland, 366 T. S, 420 (1961), that a stat-
ute’s disparate impact among religions is permissible
where caused merely by the statute’s happening to co-
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incide with the beliefs of some of them. Br. A. 67. Here,
however, one religious body, among all §301(c)(3) re-
ligious organizations, is denied tax-exempt status pre-
cisely because of its adherence to a particular religiously
dictated practice. §501(c)(3) has the effect, under
amicus’ reading thereof, of causing those religicus groups
whose theology is compatible with that reading to avoeid
being taxed while causing those whose theology is not thus
compatible to be subjected to tax. If it be established
principle that every religions hody must “be equally at
liberty to exercise and propagate its beliefs” Larson .
Valente, supra, at 1683, then it is clear that Bob Jones
University, if held subject to taxation, would he unconsti-
tutionally disadvantaged relatively to conforming ¢ 501
() (3) religicus bodies.

CONCLUBION

For all of rhe foregoing reasons, as well as for the
reasons stated in Brief For Petitioner, Bob Jones TUni-
versity, it is respectfully requesied that the judement of
the Court of Appeals be reversed.

Respeetfully submitted,
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