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QUESTIONS PRESENTED

Bob Jones University, a non-tax-funded pervasively
religious institution which had been recognized as tax-
exempt under i 501(c)(3) of the Internal Revenue Code,
holds a primary religious conviction that interracial dating

an( uImrriag'e are contrary to Scripture. (On the grounds
thait 01)(3) aillowvs tax-exeplllt status solely to organi-
zat ions which are " charitable'" i the sense empll)h)Vetl byV
the distr ict coirt in (f crn r. ConnowllyI, :30 F. Supp. 1130

(1)D I). (D". C1971) , f ,'1l) sub nw., Coit r. Gren, 4-40 U. S. 997
(1971), and that the institution's policy implementing that
religious belief violates " ' public policy tl he IRS revoked
its Ieo'gnito o101f Bob Jones U university' s tax-exempt status.

1. Did the congress , in < 501(c) (3), require that an
organization, regardless of whether it is organized and
operated exclusively for religious purposes, nonetheless be
"charitable" in the sense employed in Green r. Connally?

2. Did revocation of recognition of Bob Jones Univer-
sity''s tax-excpll)t status violate rights of the institution
protected by the Free Exercise Clause of the First Amend-
nent ?

3. Does the requirement of IRS, that, to be tax-exempt,
a religious organization must stay in step with "expressed
federal policy'', as defined by IRS, violate the Establish-
ment Clause of the First Amendment?

4. Tid denial by IRS of recognition of the tax-exempt
status of the inst itut ion dlepr1ive it of lib )e rtyv aiid p ) ropek rty
without due prPces Of law contrary to tlie Fifth

Aienildment -.

.(i)
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OPINIONS BELOW

The nmajorityv and dissenting opinions in the Court of
Appeals are reported at 639 F. 2d 147 (1980), The reported
opinion of the district court is found at 468 F. Supp. 890
(D. S. C. 1978). An additional opinion of the district
court, unreported, as well as the foregoing opinions, appear
as Appendices A through D of the petition for a writ of
certiorari.

JURISDICTION

The case was decided and judlgmnent was entered1 by the
United States Court of Appeals for the Fourth Circuit on
December 30, 1980. A petition for rehearing was denied
April 8, 1981. The petition for a writ of certiorari was-
filed on July 1, 1981, and wais granted on October 13, 1981.
The jurisdiction of this Court was invoked under Title 28
of the 'United States (Code i 1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

U. S. Constitution, Amendment I:

"Congress shall make no law electing ani estab-
lishment of religion, or prohibiting the free exercise
thereof..

U. S. Constitution, Amendment N:

"...nor shall any person ... be deprived of life,
liberty, or property, without due process of law...

Internal Revenue Code:

Sec. 501. Etxempl/tion from tax incorporation,
certain trusts, etc.

(1)

,_ .. . , ,_



Constitutional < Statutory Pro visions

" (a) Exemption from taxation.-An organization
described in sublsection (C) . . . shall be exempt from
taxatioI under this subtitle . .

"(e) List of exempt organrizations.-The follow-
ing organizations are referred to in subsection (a):

"(3) Corporations, and any couIInunit chest,
fund or foundation, organized and ol)erated exclusively

for religious, charitable, scientific, testing for public

safety, literary, or educational purposes, or to foster
national or international amateur sports competiti on
(hut only if no part of its activities involve the provi-
sioni of atiletic facilities o' equipIIeit), or for the

p prevention of cruelty to children or animals . . ."

"Sec. as5JOG. D) efin it ions. [Federal UneIployment
Tax Act].

" (c) Employ mcnt.-For purposes of this chap'te',
he erm 'employment ' means . . . (A) any service,

of whatever nature, performed after 1954 by an em-
ployee for the person employing him, iles.eCtive of

the c(itizenslhi) o' residence of either, (i) within the
UnitC'd States, . . .except--

'' (R) service performed in the employ of a re-
li s'ious1, ('laritable, educational, or other organization

d1es' riie( ini s(tionl 5)01 (c() 3 which is exeIlpt troi
illoIle ltax under section 501(a)";

_r r
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Statement of the Case 3

STATEMENT OF THE CASE

Petitioner, Bob Jones University,1 brought this act ion
against the United States, pursuant to 28 U. S. C. 113463 to
recover $21.00 which it had paid in taxes under tihe Federal
Unemployment Tax Act. The Government count erelaimed
101r approximately $490,000.00 in unemployment taxes, plus
interest, allegedly due it on returns filed by the Uniiversitv
for thie years 1971 thrnough 1975.

At issue was the revocation by tile Internal Revenue
Service of its recognition of the status of the University as
ani exempt organization undri j ;)01 (c) (8) of thle internal
Revenue (Code. The revocation resulted from tile Uni-
versity 's enforcement of its religious te'achingI~zs conceringv
interracial marriage.-' IRS contenldedi that 501 (c)(2)
exemptIs only organizat ions which are "charit able " i na-
ture (and that whether the University was religious in
purllpose and character was irrelevant): that an organiza-
tion which vioL es federal policy miav not be considered
to be charitabe in nature: that the diversity 's policy on
interracial marriage violated federal public p olicy. The
District Court, on both statutory and( First Amendment
grounds, hleld1 that the G overnment was without authiori ty
to revoke its recognition of the tax-exempt status of the
University. The Court of Appeals reversed, holding~ that
the Internal R rvenne Service had stat ut orv authority for
it act ion and that that action dlid not \iolat 0First Ame~nd-

is a corporation which has no parent company or sub~sidiaryv except
wholly owned subsidiaries).

2. Prior to September, 1Q71, that enforcement took the form of
barng adhnission of black students. (Jont Appendlix ( hercinafter
"J"1 AV') ;1. After that date married black students were admitted,.

and since May, 1970, a co mletely open adm1issions policy has beenQF in
effect. Restrictions on interracial dating anid marriage amng v studentsI

contiue toexist

._ __, _, r. ; , . .,
.u { ,,



A Statement of the Case

ment rights of the UInversity. Judge Widener, of the

Court of Appeals, dissented?
The trial court, noting that the University accepts no

financial support from local, state or federal government

(P A41), 4 made findings of fact with respect to (a) the

University 's religious character and (b) its related re-

ligious beliefs on dating and marriage.

The trial court found the University 's religious char-

acter to be pC'v'astive and central to its existence:

"'The plaintiff [University] is dedicatedd to the teach-

ing ald1 propagation of its fundamentalist religious

leliefs. Everything taught at p)laintiff is taughbt ac-

cording to the Bible . .. The cornerstone of plaintiff

institution is Christian religious indloctrination, not

isolated acadlemics." ( P A42).

Nearly half of the University 's , 000 studlen ts are studying

for the ministry or otherwise preparing for Christian

service. Ibid. Irayer is an 4njoinel and constant prac-

tice among the student body. Ibid. Every teacher is re-

quiredc to be a "'orn agTn" ( hristian who must testify to

a saving experience with Jesus Christ. Every teacher must

consider his or her mission at the University to be the

training of Christialn cha racter. lb id. Students are

screened as to their religious beliefs, and a multitude of

religious disciplinary rules addresses "'almost every facet

3. Back of this litigation lies the litigation consi(lerel by this

Court in Bob Jones UniverOsity v. S)imon, 416 l. S. 725 ( 1974i

wherein the Court had held that the Anti-Injunction Act (26 1'. S. C.

§ 421 (a)) prohibited the t university frrn obI training judicial review,

through an injunction action, of revocation by IRS of the UI university'ss

tax-exempt status. There the Court had suggested that a proper

procedure for the University to gain judicial review would be to pay

an installment o;f FICA and F 'TA taxes, exhaust the

Service's internal refund irocecdures, anl then ring suit for the re-

fund." Id. at 746.

4. The signal "P'" refer s to the Petitio n for Certiorari.



Statement of the Case

uf a student's life." Ibid. Worldly aiusemeits, such as
dancing, use of tobacco, movie-going, and listening to jazz
or rock music are prohibited. (P A.43).

The Court of Appeals did not dispute these findings.
With respect to the second area of findings (the Uni-

versity's policy regarding dating and mnarriag'e) the trial
court found:

'"A primary fundamentalist conviction of the
plaintiff is that the Scriptures forbid interracial dating
and marriage,. Detailed testimony was )resentedl at
trial elucidating the 13iblical foundation for these be-
liefs. The Court finds that the defendant L[the Gov-
ernmient] has admitted that plaintiff 's [the Uiniver-
sty's] beliefs against interracial dating and marriage
are genuine religious beliefs." Ibid.

The Court of Appeals did not dispute this finding, but
affirmed it

"' Bob Jones University believes that the Scrip-
tuires forbid interracial marriage and dating." (P
A4).

The decision of the Court of Appels was based upon
four conclusions of law:

1. That the district court s reading of the separate
references, ill Sect ion 501 (c) (38), to eight differelt
types5 of organizations which are entitled to tax-exempt
treat mCIt ( "'C'religious" " charitable"'', "s e (ientifie",

ete.) was " siml)listic" , in that the three- judge court in
Gircafn '. (ConnaTll, 33( F. Supp. 1150 (D. I). (. 1971),
(l"d 1er ( cfriamt sub nIm. (oit r. (r'n. 404 1 . S. 1)1)7
(1971 ) , had reasoned that the listed eight types of or-
g'anliza tionls were aIll required to meet a coInnioI law
(lefinition ot " charitable". 9 F. 2dl at 151. ( P
A7-A8). Thus it was of no significance that the ULni-
versitv had been found, as a matter of fact, to be
"religious".

.. . .t M _ . ,. . . 5 y ..
. , ,. . . -
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Statement of the Case

2. That the University could not qualify as a
"charitable" organization if it violated "public pol-
icy'. The University violated public policy by its
enforcement of its beliefs relating to marriage: spe-
cifically, the government Policy against sublsilizing
racial ciscriilnation in education, public or private.''
(P A9). This policy the court found to be "'formal-
ized" in several IRS rulings (Rev. RIl. 71-447, 1971-2
Cun. Bull. 230 ; R ev. P'roc. 72-54, 1972-2 Cm11n. Bull.
834; Rev. Proc. 75-50, 1975-2 Cum. Bull. 387; Rev. Rul.
75-3 1, 1975-1 Cum1. Bull. 158). (P A5).

3. That, assuming that the revocation of the V'ni-
versit's tax-exempt status did to an extent impinge
upon the Universy's freedom to practice religion,
"[tI]he government's interest in eliminatingl all fo'mIs
of racial liscriminiation is compellingn" (IP A12).
Thus its action did not violate the lree Exercise
Clause.

4. That, due to the compelling state interest in
enforcement of nondiscrimination, the goverunmenI t 's
action did(1 not create Es t ablishmenut Clause violation
by advancing those religious which would " star- in
step" with the '"expressed federal policy" of non-
discrimjinat ion, Further, since the only i nquirv which
government would make of the Universityv would be
"'whether the institution maintains racially neutral
policies , no excessive (ut aniglelen ts would lbe creat ed.
(P A14-A16).

The (issenting opinion. point ting to the (list rIct court 's
findings respecting the religious nature of the University,
as well as to language of this Court in JBob1) Jones ['niver-
sitr/ '. Rimon (lt, 416 ( . S. 725, 734 (1974) 2 Qcnclud(led t hat

5. "The university is decvotedl to the teachIng and )ropagatrion
of its fundamentalist religious beliefs."

., _ _

r . , ._ , . , r.
_ 4 'iLIiLliY.4Y Yt iW.Wa.,. x.r.. .e..r....._.,
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Statemen(if the as

13) Jones University is a religious organization" and
st ated:1

". we areu dealing~ in this case not with t he right of
tll goeruient to 111terflere i11 thle inte rital a ffairvs of

a scellool 01peraitd bhl Y a elllarell, hut WithI thle internal
a f fai rs Of thle ell U reli ii > elf. T1lir is no di ffereliec n1
hlis case betwee11 1t1e gover11nle1e1t riglit to take away

P~ l)b JOles'5 iax ( eeli Pt ifoi aii li(eI goverillinent's riit
to take a~vay tle eXeii lion of a clincel \vlilih lias a
rule of i internal doctrline or discfip)lne based on race,
although tis churewb inlny not operate a school at all.
Ii2 1K 2d at 1>P ( P A19).

Tlhe( di-ssent 1tat ed t hat thle iimajori ty, tlwe IRS, and~

Ilhe diu iet doU i~ ill (r/TH~ r. ( ~U///~//, a lilniscoinst liedl
S;ectioni 50()( :) by inist injg that all tlw eight typles of

orgaiza/tioll , ( lO 121-A\24), I n-tead ( oligress, b)y euni
ploying2 the (foinion)~ techlnigne of lei!laiting& inl the (is

,junct ive," }Iprovided t hat each(I of thle eight classes h~e
talX&Xeonpt. Since the Unliversity falls wit hin one of these

elasses (' ieli gIoas ) t , it is exellpt, and IllS cnniot t ake
away the exemption granted by (101ngress. The dlissentI

(fhliedI that reeognlizing& tihe tax exeiptioni of ai institultionl
(Ton titutes "subsidizing'' it ( ibid ) and concluded that

theIlillle~olcvof ie lat Ion favoingi~ treedon1i of r(elgion1
IiU 1)beille subordillal e to a public polley against

- II
I~titt~ols, ( A24 17)

andI separatec tego~ ry. HyV the rules~ onf statutory ef actionu as we
as commoflf n sense, the wo rdi 'or musit he read aftc. eachi of the listedI

categries. P \2

.. ,. ,. , .. , ... a,. ,.
-L$}A4)%U:'i.S$iIML 711i0,§kAkiiMMrtw.aria tl..s .:ivcaJV .. adr...«.ut .. a...:.,



S S'ununwary of Argument

SUMMARY OF ARGUMENT

Bob Jones Iniversity, as ai exclusively religious or-
ganizat ion, (uahlies as a tax-exempt organization under

the1( )lainl mileCii.lg of Se.ctioni 501 (c) (3), rTlec CourIt of
Ape)als erred in hlolding' that all tax-exempt organizations

must be 'charitable , as that term was understood by the
(istl'ict court iII (ree rc . (onnally, anid thus ie iin con-

fSrIity withI "i. eternal bI)lic policy." The legislative
history of Section 501(c) (3) is compl)letely devote of any

expression of an intent by .'ong2'ress to deny tax-exemIi
status to all 1 )lit '(llbu halital)e" ' (in the (iren sense) organi-
zations. (reen, in wlch 1no religious issue was lit ig'ated1,

is erroneous i11 its reason iing aii(1 ('ails for t llltenl)le
CoclusiOns tlat, to be taX-eXempt, all organization mugst

eOnl)lv wit1 anything tliat cli be called ''bt lic Olic'"
and that lon-taxation is taintamiount to subs)id1y. Te CoIIrt

of Appeals' decision, further, requires violation of the
)rincip le of sepa rat ion of ownerss.

. i ob Jones University is a pervasively religious minl-
istry whose raisonl (J('r( is the propagation of religious
faith, its rule against interracial dating is a umtter c of
religions belief and practice. Denial of tax xenotion to a
religious nmstry bec aus(e its established teacingiu and
practice violates "FIeder'al pubhlic policy"' violate riglL~hts

of that ministry protected by the Free E1xtercise ('lause of'
the First Amendment. The1 comilpllin cons1itut ilal iw-

1er'est in i'eligious libC'ty may not be male to ild to an

The ('ouiri of A eI)lals' decision violates the Establish-

mient (Clause byV uipholding~ the Giovermnienit 's presciing
of a milc3 inini floo of1' 0naceptjlable c'hure' b o(et rinle to which

every religion must sub~scibe or else suffer t axation The
(lecisil likewise creat es tax preferIences for ('on iformi ing)'
Ieig(ionis, anl ('alls fori (excessive eCntan lenent s ol gov

(imlel-cnt wih' rigiou5 )0(i o(' since it neIcessit ates go)Verinl
mental surveillance tiereof' in order to assure their (on-il
formnitv to "' Federal public policy

8



Slmniary of A rgum cnt 9

The power to tax is the power to dest roy. Liberty and
)roperty are taken wx without due process of law by force of

the l('isionl below whleh woul dlet roy the entire rel'giou>
ent erprise kiowI as lio) ,Jones EnIive rsit y solely because

it followsN a rl'igiLously (iet ated e(1Ioliey respecti'11g (at iIng
)y its stideIlts.

.. '. 4 . . .-. .,, . ... . .. ... .... .

.. .._., rq.., RZ y0.":. ... t... 
.... .... yy, .g y '& . {' &+.Sa+V YStib1 E 'aC.aN:*:ar..u:a:. a:
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10 ArgJument

ARGUMENT

. The Ourt of Appeals Erred in Its Construction of Sec-
tion 501(c) (3)

:I1 e c tip' er X11 d ? ',
Clauses ot the Flist
ever, it is elei th t

ilV ( I (lU(l fliv lie (' Olel

g'I'e.ss ll]Qitned i li t

1)0SV(diy i she (ourt (II

</(I l uh an (4h)uri t)

ut. s. L. NV. 457.>, . -

t fG 50 ( ) 3 , did no

'xelliptl ' ati , 8 ell ir!0

dlev~tedi to S01(T (2)

Statue lO or :Ueigi

*' l * - -i c '

: l, t 111lr1 ('lr illns :nler tli(e IR lig: ionz

.i ndme"lint.11 At 1 te tfireshold h1 w-

's f i">, eollsic{+=rill'. WVI i lic1 le ('(-11
oni:fst .eilon (ii Secttionl i 50 (c) ( i) im'-

11 i., X I,||t r'. 1Catholie/ B ishop

4 0, 5C (1 979 ) : /. .i l )t r /n -'; g i-
:S('I J11 ~au/i - ES. -M

(1%1). _lnyteCni , n s,

)t Writ( a li1itaion that, . i o ,:'l tax-

})e'l l 2 :0 1', .r 1 ' il l't a1 iil h 1 011-

s15 '()1'°.7 u1 i: t)l)l'cl l ce'dod xehUi-

( li mj''1v)ji . .ia ile a. t3 1' tm( t:-e l )1 )l'.h1 i' t a b lleli l = l t . -t tl l
.l ,y(l

UP1''!lVll: lf)1ll llt'' that 3l(1'(J ilSIUI1.

501 (e) (2) to liienu ftlit ae li of 1 te t

lmliler.t-I d ly thIe il idi ourt
220 F. Suipjp. 1150 (R Dl. I ( .1971)',
wom. Coulf r. (r"n, 404 U. S. 997

tt101 PI t iOU. t P0 , 10 r 0)0l . trryal lt

li - (i')1 t 1't(j / 1'% (l ll

i .h11t 1\} +.( 1 (1 't i1.1 -"

a1 (/ r lur a hq

).ll \V'l('h 11m i' t at-
jt il q)J1.P l (l; ., ill l lle ( 11Ie'\"' p l- 1 . .

I 111 iO f in t n ili izl a u ii IP n l l UP
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Arguiment 11l

The C'ourt of Appeals' conistructioni is (erroneouls for

Iour' reasons:

1. It misreads the plaiin w~oingi~ of the statute.

2. I1t is contrDadi (ted by t he leg~islat ire Listoryv of the
statute.

3. It a op t s tihe inicecl t atonale of thle district court
in Green, sujn-a.

4. It Nir~lies tin ati~iitrat ive Usur}l)tI 0ll( o01-
gessli llal1 laW-lliaR ing aulllrity.

Seetionl 'ul te) I:2) ?>I> ('ight eate( or.Uies of purposes Uf

eX('nilpt or~Ul iati(0is, One o) \liieli is '(e1laritad' d
aill UI Wlnell are LilVeli ill tile (!is Junctivye ('t'lilniens,

cIarilta le, sel0 t ie , te. .. , r .l _le pre\ eltioU o i ,Ie}
to cildr1en1 or l :unids) . Tlm >.' ort of Appeals hiolds
tht (eempt organizat Bins mu1Wt all h~~e a pai clarl one

of thle p1urpo~ses-nanw111ly, "lharit ab.le" The cou rt thus
re\Vrit es thle statutiie by 'P rsingi thI e disjlni(tivye, Uor
(whereby "lharit able "religiu", and mother )pIupoes

are given in thle a lerjat veg Th.ile cour t furtIher Itakes a
single one o f the alternative p urpo s es ("chlari able"') an
sup er'inipses it oni all thle ot her distinctl purposes. ( result-

ingL al)o in tihe rduhndaney thai 'eharitable"', as one oi

theeigt prpos, mstbe chaii~~e) . That conl

of staille ari t 1 i llitePr(eti inl tiiLvi ordinarily, Ve1ver

;f

dayV - nes (U;;! r //r/,l? .S 451 1 ),ya
that in) 'ne part o. a statalie '1ould4 he inte''rreal in suchl

n li1i/r r1 . S. fr < 442 1. s. :t:i ii 7 ) ii
wais .otnth( d that 1'eniain w.oniin< S-i 4 ;f the

layonAet( ny~ }elrWn l\tsall be inJureall in Ibusiness or 1Iro~prty . . . -uld be readl~ as"usns

.ri' i v i°" .ati'S..ti rr' .v /(11'+t5Y'1'.aln +e1 kM HISYY' 'ysrx'YburJSes'i "# ufi .

3 uxM h' JF # NYirl44s'tl' 3fG iVru:YYVxuafw .



1 A argument

active4  or prol)erty related to one 's business.'' The
Court rejected this attempl)t to transfer the meaning of
one statutory term to another statutory term i employed in
the disjunctive:

"That strained( conistruct ion would have uts ignore
the disjunctive 'or' and rob the term propertyt' ot its
independent anid ordiairy s 'icace ; moreover, it
would ConvIert the nounI 'ul)siness' into an adjeCtive.

In construing a statute we are obliged to give effect,
if possible , to every word Congress used. United
States v. Menaschle, 348 I. S. 5:28, 538, y39 . . . Canons

of conistriuctioni ordinav1l suggest thait terms con-
nected by a disjunctive he given separate ma1i s11,
unless the context dictates othenvise ; here it (oes
not . . . Congress' use of the word 'or' makes plain
that 'business' was not intended to modiyt 'property',
nor was 'property' intended to nmodify 'business'."
Id. at 339.

The attempt of the Court of Appeals here to make ' re-
ligious" an adjective Iodif yin g "charitable'" is an equally
untenable construction.s

Further, where sublstanlial Constitutional issues under
the Religion Clauses wo)ul( ar*be r vitrue of the ext pension
to religious institutions of a governmental retirement,
this Court has held that the exteIsiorn IIIay Iot he left to
inmplicationi, )ut instead ' "there must be present the allirm'a-
tire intention 0f the Congress clearly ('x1)ressed."' NLRB
". Catholic B/ish)o) of Ch ica (10, stp/)r, at M(10. As is seen

infrai, substantial Rleligion Clause issues indeed arise unler
the Fourth Circuit's reading of the statute. 1he Cort o1
Appeals soug0'ht to exten(l, to a religus instttiion, nt

8 "Eaclh of these [the eight tyles of oraizatio] is a dlistinct
and separate category. PBy the rules of stat utory co instruct ion at
well as Common sense, the word ( or' Iust e read after each of the
listed categories."' Widener, 3., dissenting, in Court of Appeals.
(P A23).

r.+x nrrvw nova. .-. ;'~ '.; C ,:r ;... \ .: _.'.... T S Y f f v- rx.. «f t

;. .. ._
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Argument 13

an explicit statutory provision, such as was at issue in
Catholic Bishop, but rather to add a requiremieit, not evCen
found in tlie words of the statute, namely, a racial Ion-
discrimination provision. This presents an even more
egregious breach of the Catholic Bishop principle than the
NLRB had attempted.

2. The Leqislative Hf istory of ASPction a2 (3)

The legislative history of Section 501(c) (2) reveals a
total al)sece of any in tern on the part of Congress to deny
tax-exempt status to religious institutions that do ilot main-
tan a )olicy against racial discrimination.

The exemptions from taxation no«w contained in Sec-
tion 501(c) (3) originated as a part of the Tariff Act of
1894, 28 Stat. 509, 55. That. original statutory pl'visioni
stated:

[N] othing herein contained shall apply to corpaora-
tions, coIpanies, o' associat liols organized andl con-
ducted1 solely for charitable, religious or edceatijonal
purposes.''

There is 110 Indication that Congress incorporate( or hadl
reference to a "coInnIon law of charitable trusts" in enact-
ing tlls corporate income tax statute. Further, even at
this beginning point, Congress clearly distinguished re-
ligious andI edlucatiollal corploratiolls from charitable co r-
porations.

After the ratification of the Sixteen1th Amendilent,
oIgI'ss passedd the T alilf Act of 191:. ch. 10i, II, :2s

Stat. 114, 100. Section 11 G (a) exemIi)tcd f'om the income
tax:

"[Aly 1 corpora tion or association oig'anized and1(1
op1erat ed excl[sivel to r religIious, '11arital e, scient ifiL',
o' edu(ncat)i1onial )urI')O."QS, 11 pa8 rt of the net ilncolntw of
which Inurvs to the benclil of any private stockholders
01' ilivldual.

._



1A A rgumfllernt

Aa in thle (Conig1'rs separated( religious andi educeationlal
organizations (and now, in additi on, seienltIi(e orgn1'liza-

tions) fro1 charitabl oranz11 ati os. Again, there c is no
indication that (Congress 11i( gUy" refereu;e to ' ' eomnlflon,

laW of charitale trusts'. T 1 11 cIt rary, if ( Congress
had 1)elieved that coinm1on1011 law incip les " )1 app : <10li(1 gn('el'Jly
to its tax exeni)ti olil statali e, it gi'c' Inot Iave 8(1(10( the

reqfuiremllent thti, for it a() o1ppor;1t ion to be ('XeIe1igt tro ii
taXation, no part of its net oarFd il: Eollid illnnre to the

b.enefit of any private0 sti (('h 1 !dler 0r individual. 1Un1)der'
a genie'ally acce)te( e'lmmfi3ol hi' (d,' 1in 1iti of "chrit v",

11 i1100nom cou1l( inlrle 1 the )eletit of a )1ivat e )mfl.
See 4 A. Scott, TheI, Lor of TI'rus/. '17 (2(1 d. 1 5(i),
Thus, the ilu. si on of a r0 Eii(re'ntlie' to 18tt 0eff 'ct in the
statute 0Was colltly uv1nneowssaryv if ( congress 118d in-

td(Ed4(1 all ot'an1 izain1101 1(1 alilf as conuoniI1 law c'harnit ies
I or(l('r to be exemp'l)t trOl t 1 axai on.

In Su bseyn ot R-?: e'Inne Acts, ( nimgress ('ont inulledl to
br oaden tihe list of empt) Imroe. See Revenuie Acts
of 1918 (ph. 254, ( 21 2((), 4() Stat. 1057), and 1921 (c h. 9M,
I1( 42tat. 227), whint a1ain congresss maintained

the distinction01 between "(haly p b1lt" and( other' tv w)S of
orgn~1izations.

The Intera Re81OPvenue S.r1vice0 it elf wa \V en01sitive to
this distinction, and, in 1 T. 1 00, 1-2 ( I? . .5 (1922),
flatly stated:

''It seen>a ol)viOn; 1 lii the itenI rno]t liae I1'11
to use the word 'eharilabbt' I1 Section 2:1 ( ! the
precursor of Secti1 51( I )(:1) in k . 111' 1''-1 tmr r 1' (lrl

i.~ous. s(c1iile, fltrarPy, odlotionial, ('ivic or social
wlfare Organizatim:s. lOerise, the word 'ehari-

tab)10 W03le' wl 1 ) hav ''hn nVed( by itself a 8an all-1inn11C's'v
t ermi, for in its b radt ( e nse501 it inoludet s all of the

Q. That Congress Cttub] 1)c b' e !id t o ei1slacte fro m any speci fer
senlSe of 'Ctnlrmon law at alt ih lr 1 lci nai hal in ic1 loraie I {fei tiC

f fifty separate jurisdliontts, each pursuit its o wn path wvithi respect
to CoIImoIn1C law CeClopenItt.



specifics pur iposes emuimerated. That 8 the wVord( 'echari-

tdl~lt

tal'was ulsed inl a restr1ictd sense11 is also shown
fron1 its posit io11 in 41he section. Tlie langliage is

religIous, (Kla rJ t able, 5(11n tifle, literary, or educa-
tionj .

Tis usatal co tmporaneou:. conist ruction "' of the
taX eXelnl~pt10l pi O\ 1 io01s of 111e (ode accords pi'eeisely

With1 thf plin r11 ng( ofi .l (I 110 tat aIIi , andl (Ireet ly oftria-
(liets th le (e11 lt (fil 2 gi'e1) it byV ile ('011t below.

ihe exeln frh11('( Io1 t ai 1f eion('1 mt iid in 1he levenne
Act of 1921 renai U(>I( Il1 llunghedl i thll. 11 l evenue Acts of
1924, 1 92(, 1928 min 1982.11 Moreover, the regulations
sSUdll h lle IRS ulder tile Reve-ne Aet of 1.924 defined
t hle term "chiar'itable" to i eiianfl solUely '' relief of the poor' ".

Treais. -I1P (Vi. Art. 1t, as also di( tlle regulations under'
the levennie Al of 1 92ii, 192Y and 1932.1

The Revenue Act of 1924, e. 21 (i, 1 0! (t I), 48 St at.
(iS0, exemnpted frolu taXat ioll hle identical eatIego ries of
organizations t11at were exet )) iinger rio y1' 't'eyenn {cts

as di di ile Revene 1 Act of ', ch, 740,i 1()(6), 4) Stat.
1 648, and 1hle Revenue Act of 1 928, ehi. 554, 101(6), 52
Stat. 447. The r'eg'ult i p11 } roinuilgated under these

I Ieven(Ui1 Acts (ulltinu ied to (defille 11e Iteri i ' haritalie
solely as " relief of t he 1poor.

in enact inn Set ion 10(1( 6) of the Interal'Vl Revenue
1ofe of 199, ( ongr'e> cOntlillll(d to ext'nipt firoi t axation

S10. See Aationa! Mutler Deia!<rs AIssociation., Inc. 'z. 1 nited
Ntttcs. 440 V. S. 472, 477 1070 i

11. Revenue Act of 1924, chi. 176, 231(6,, 43 Stat. 253:
Revenue Act of 1 026, ch. 20, 231( , 44 Stait. 0 Revenue Act of
102R h, 562, 10 (3'6), 41 Stat 7. ,'1 : Revenue .\ct of 1032, chi 154,

12. Treas. Reg. 60', Art. 517 ( Revenue Act of 1026: Treas.
Re 74, Art. 527 (Revenue AcVt of 10~28 ): Treas. Reg'. 77, Art. 527

( Revenue Act of 1032)

I13. Treas. Re2. 81). Art. 110 ul -1 Rex enuie Act of 1034)
Treas. Reg. 04, Art. 1011 0 11 1 Re\enue Act of 1036 : Treas. Reg.
101JI, Art. 101(6 1-I Revenue A&t of 1938

_, w. , ,.. ,
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.A argument

the dent ical ealtei'ories of organizations th1at had )CeI
exelipt fromi taxation under the Revenue Acts of 1934,

1936 n11d( 1938. During tlie fifteen years in which the 1939
Code renilain'ed1 in eefiet, the I RS issued three sets of regu-

lationls, each of which dlefidllE the terni "c charitable" to
inean relief of poverutyv."

Section 301 ( c) (8) of the Internal Revenue Code of
1954 cont inue(l to 'xepIl)t tile samie categ(orVies of organiza--

tions thlat hal h 1 eXelligt f ront taxation under the 1989
(Code.

Tie Rep)ort of t he House Wars and(I iMeans5 (C1ounflittee
on the 1954 ( ode taltEd t 11hat Sect 1011 ()(1 "is d (ler'ived1 f rom I

sectiONs 1(11 and 421 of tihe 1989 (Cole. No cIange(10 ini sub/'-
tance ha bee mN1Iad (e except that eilloye(s'eso

1itts5, (1tc ., are )r'og1tht iln thlie scop of this section." H. Ri.
Rep. No. 1887, Scd 'ong'., 2d Sess. A 1(i6 (1954). ( EIlhasis

I11i positionl now advanced b~y the 1IRS is th1us veryV
clearly nlot ''a sub)stantially colitenmporaleons constructt ion
of ille statute by t h1se presumned to b e aware of ( 'oi gres-
sional1 intent, "5 Kaiol 01(1 jb /Ir IDcalers Assoc(iaion.1 Inc. r.

ni ted( Sta( s. su1/)ra, at 477, bunt is simly one of recent t
vintaie wiichl has never l)0en endorsed by the Conress."

14. Treas. Reg. 103, s 19.101 (6U1 (1939 Code): Treas. keg.
111, f 19.101 6 1 (130 Code ;Treas. Reg. 118. § 39.101 -1al (b I
(139 Code

15. In a footnote contained on page 8 of Senate Report 04-1318,
relating to enactment of a racial rI«noIiscrmitmtioni restriction ol
1 ax-exerpj t social c.nb. in P. 1 c)4-58, reference is mTad(e ly the
dIrafter of the Reiport to this Court's summary affirmance oi (reen

. Con na/, sufra. This mere reference is ncit remotely an endorse-
ment of (rcen's construction of @ 501 (c ) ( 3 ). The drafter only

shows his >ack of awareness of this Court's express lisarmvwal of

any p)rc/em .;: effect of the G;reen decision which it made in I 0ob

Tones T niversiuy r'. Simon, 416 17. S. at 740. Nor is such a refer-
ence a reliable indicator of thie intent of the Congress which enacted

§ 501 ( c ) (3 ). Consumer Product Safety Corninission, v'. G(T I
Syv1zania, 447 V. S. 102, 118 n. 13 (1980).

. . ._
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r( e v.f/ * ('on nally

'l'e oIuOntIl(nt (3i 1o tie ( V't of Ap)1ls' o)liOnlt is the
opiiIon h (per lAnth('aIll81, d.) ot lhe tlthe-ju(lge (coLrt in

(ren''[. Thi O1lpinionI, lloweve1, 8 liOr( no IlIound a1sis for
tile (de'Illi o1 (x1nlig't-tl 31 aIn11 to tile re'1ig:ionsl> iI-4 itluiion

no10 1 f('iore I the (' onirt.
I isi .hi1 ('o rt )n rj l Jonr ' ['ni ersi ,t '. Miniont,11

4I1i 1'. SK < 5 1 It, Ul(ite81d(l that its afi'iiianee of (rren
Ilaks t liw pr( (e'(hIbt iIl we-i Lght (of a ('aI ' i11vlvinlg a tIruly

olversarydl'Z =ap1wnl~ to) thalt CourIt,

(our!: the Gr(;ytn op)inion1 iy' no hel e tiilized Illinalny

wa'3y311 1(' upot' p(;li1le r1' 1 Icins of IRS which impIingLIe

sive ,goverml tliathll entangZlilientsl with teI h3111 letausek nO
relig ins (liilfI11 ala lI( no 1 ?i0lo ("lange eliiIi Wa> pe'f':-

t'lI in the Gren'I litiuat ion. Indeed, Jundge IEv(e'ntlhal, inI
his opinion1 in Gren expr~1essly declined0( to conlsidelr any
Issues p'Ierta8iling' to tax ex:empit' t ion o rCligu',s bodies. See

Sre', r. aU/) f. at 11(iA 0-11 (i.
Th7iirrl: OVen if 'the Orren~(1 opiion( coiild 1be r'ad as 8

81ppIyIIg to r'eligion10s in1st Iintis111 1'egar(lless of Free Exer-
(i n d111 Estta11llthit (lause contsidlerations, it is an

I n. y)n! vn 31 A lay 14, 1 981 , folk w31 ing1h' the expansion xn (b 1y orders
i \te yx 5, 1' Y? , J1tiune 2, "S '8 f 1 thle (;rCn inlj unction 1'

IIICilude fr the firs t tite, reliliouls SChools, (lid anyI sch school
Iecf'ome a party tII t ch'n lit igat )in. The UI.nited States District

Coutt for the I)istrict of (,C'lmb ia o1 \ lay' 14, l'81 giIraIted inter-
vention to11 1 ( C'larksdal e Bap )t ist Chi'urebl, CIlarksdale, 1issi s..ipIi, which
I' t Clark'e B .ist Sch.. and on July lt 1l8l, ordecred1

the n illcttiol ()r(lers oft "lav 5. 1 980, and Juuge 2, 10 8d, ;u s)enrlel
",t t'h e extent theiy apply to church op rated schools ini the State of

~ il.'silssilIpi . .p'd1inlg h fhu I siol1'o of (a1 the ' sIes raised hv Ix the
int'erx'eno' r herein, the Clarksdale Baptist 'hurch." The "issues"

reltcdl tot religious free exrcise aId church-state entanIgemuents.
ee rin'1 f ' Ciil Action No. GL35, United States Dis-

ICt1 Cour1IIt fr +1he. District ofI Cohnbiat ,l.

,. I

I. . ,.
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(laor1ate, bt111 inppo r tabb a ffQort to w\r'ite a prov;)tis ion
inlto ille 1111 ernal e veEi m (lde . Tv wi I le congresss s (i d

not wite and1 didl not implJ. Tm mjor praise 1(1i
(1:OWn in the op:non is 1 hatl, to be 1 ax- exemtq an organza -

11i1 ul: l sI lye iIlli o' 1tllli ee Wit i * 1 *geij "l plliblie polie
T'Ihe ilnlior preml'i:-.e is I't alm an ra'ization wlll Whihll i>rV idI.
nates 01on accounts ofra isao- lI in vltllon V )l o '"Federll pubi )liQ
policy"

m g~e wVIwr'ein~ tho i tm~r- hl said snh a th n a l 3

i,1ll t long es a supplied ;' b'y.i1 i1.1;l9 . l «1 l 1go 'a ms r ig o1 rem why th , etlnr
s1h0111d t1he (o1gres ever I'walit 10.I, T eii le i~
lionl of lmly 1i11n1i ( (10r l t' w of "; T rti
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2 A rg umie nt

''to assure so far as possib le everyv working man andi
wonin in the Natin safe and( heallthful working.' cod(i-
tiolns."' The Ge.neral Ed(ucatloll Provisions Act ,2() . iS. C.

1221-1, declares it to be "the policy (ot' the Un'ited States
ot AIericai that every cit izel is ent titled to a edc~alti on

to iIeCt his or her full potential without Iiiumetcial )a rriers.
The Natio1nal Environlnlllietal P(olicy Act of 1%(;9, 42 U . S. C.

i 4881, et seg., states that it is " the colntiluing policy of
the FedlC1 (xG)Verniilellt . . to create and Iainutaiii colldi-
tiols uhle(1r which 1nl and natr c(cal exist in productive
laronyiv.' It follows, it the (ren rati onale is accepted,
that it any4 OrgaiIzationi1, o't1(ewise exel)t under 10.
(c) (8), were to (discriminjlate onl account of age', Umaintaint
unsafe or unihealthlul working colldit ions, create any fi-
nancial barrier to educationu, based on sex, or ceete any
environmental disharmony, that organization's tax exemp-
tion would have to b)e denied. ' Fiurther, the rationale ot
Green, in1 its f'oufnlation in1 Tank Truck, embraces offenses
not only to Federal pulic policy but also to 'st policies
p roscri bing particular kinds (f conduct. " Thereftore vi)la-
tionz by a 5U1(c) (.3) orgaiization of zonlig laws, building
codes and mlyria( other state prescriptive laws wouldI
necessitate revocation of federal tax exeptll on)i.1"

The rationale of the (Green court is also ini error in its
strained effort to convert nion1-t axatn 111 lilto0 vir'tuial sub-
sidy, or positive financiall Supj)p)o't ''. lcre is ot course

no0 justification fr this inl a single line ot the Initerniai

18. And for further potential conseqlences see T. Neuberger
an(I 1. Crulmlplar, Tax Exemipt Religtts schools 'nder lttacI:
Con tlicting C als of Rliious Freedonl and IRacia! Integrat ion, 48
Forllam L. Rev. 229, 272-273 ( 199 )

19. Should a tax-exempt organization 1 :L in] violations of sometc
particular Federal statute (and n(J such violation i- here charged to
pettiionert ) the proper means of enforcement i> fotndl in the remedial
and ienailty provisions (f that statute, instead f in revocation of
tax-exempt status.

20
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.ReVeilu oCde, c1 In any ecisioi ol thle SuprenIe (.ourt.
TIle ratio1ale is liecEssarily Contrived, 1 e ig based L( I a

SErI'eS Oft illi)ppositC iifIerenici s wliic}i t lIe eOnI't, ill i1s1 )-
parelt z('eal to suly)1)1 what was 1ackingt' in the nind of the

()llgtess, seiZed lpoI. L11 I (liz 1. TaX (Y ;/tja j ii o;7, 29t
SS. t(4iN (197), thle uprellie (IC u Irt niotE(i'( thilat lax eyellil)-

in 1 nt an " I I'nd't E'cin1nile I'lnefit " (idl. at 7;) ,
(1nd(1 sta1tE'd1 that income tax exen ipti11 f ZIurlChlies rere-

S(ellfS a ' 'ljellevolellt 11eutrialitV town r(1 chin rehes auth re_
ligIO)US eXerise gera'llyv SO lo1tI' as 1lllle Was loire'tI
OVer otliers ni d ionie suff eired litte'fQl('Igee. ' Jf. at (.(i-
7ii r"ile ('ourt P1Ei1utCd to t1E1 tiuO Il ture of tax eXeigI. -

(Iol })v InOtill tihat ill Ie'trann 11f111 ron1 taxation ' so'ern-
IneIIt does not transfer a p)a't o} its ient'IIe to ('lirejbes
Iblt simply tabStalis froni deuiltildiuig tligt tile ehlIg"} Sylij.
1)o't tle state.'' "I

20. "Tax exemptionn, said jIistice BrenIlan in concurrence,
" .,. constitutes mere passive state inolveenlnt with religion anI

ntIt the aiftiati e involvemient characteristic of t ntright go ivern-
mental sildiylV." Id. at 601.

21. furthermoree, 'refraiinn from taxation' is not philosophi-
cally or operate itoIna}ll euivalent to subs)idizilg . . . The most essen-
tial differenlcevi- th respect to nonprtod1lucers of wealth particularly--

is that tax exemp t ion, in anId of itself, conveys It) mne11 uy what er
to an organization, which cannot blli}l a birdhouse or bully a blathmat
wVit1 it. Th1e tli iioIey such aI organizatioII has is what its

supp1 o rters con iiitrib ute to it 1blecatse tley" believe in it. All that a tax
cxCImp1tion dIoes is to pierlit ti. :ull valu oIf such coltriiutions to

go to the purposes intended without driversion to the government,
which tile c(ontrilbutors alreadyV sulppiort in their own proper capacity

as taxp)ay. rs,. No one is coripelled by tax exempt ion to.I support the
organization, as they woilul1 he by taxation zn and appro Ipriation. The
orgatnizat ion's1 floutrishing o r failing is thus dlepend en t uponm its appeal

Ii t volluntary Ctootribu}ntoIrs rather than upn m the \vo te o If a co Immnittee
o f legislatoirs dispensn~g funds raised r ilm every nc 1by tile laxintg
power tf the state "1D. K1sttsy, Wi Y CiiURCHTI' SnOP to Nor
Pay~ Taxtn 12-11.

.L.rcSttTitif.4"{ 'i'M+!.3s' YE' 1.yY i6[' i.' M" J4. '4F- Fi'Witl3YYtd'Mtl:At.Eta\N.aSiBw..v.n.u::.'. a..i
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Thex Gr/en opinUfion calls for)I a plaini i~' usurptifm of (

Congiressional1 law-mai~king1$ powers ) by the non-elect ed1, pub-
lie servants of tle IlntteraItl li eveuIle Service. IFollow ingi:
hlle pr1) linhlill' ilIjunIcti v'1 oI' r 1 of til Corti [ iil (r ('n,

IRS 5, by a press release i I uly 1 0), I 90, . stated t hat i dt pia
5ellto ls Whiell nl8in 1 8tn l 1'a 1i ally 1 i sci'i'Iiilli to(Pr I polo cies

Were 10 lonIger eligIle for tax exelIIptioI. ( I A, A225),
(ollstaIy eXpdllldII1 it laW-ilakin 1a$ 1(lleC thle ()(e'r, IlRS

lSsuedl a series of ~ling2s. e'ulnlinhat ing ill 111 li Prop osed
Ii~enue' (Pc lIe ill j( 198 l(d 1 979 (48 Fed, lieg. 3729o

(1i978 ) and 44 Fed. Iteg. 9451I ( 19Th)) ealling$ for comptlliQ
hiensive affirmative e act ion p rognuaus by ~I priae ( inchlud ing2
relig~ ius) schools, awa rdhing 1.1S agents (5withI accordtion-
like powersI to Ceese' per'sonal subject ive djser tion as

to whether, fII r examI' ple, an Amiiish school had I enIg'ag'ed I ini a
suliently ''actiVe and1(1 V12O igoos' ( progrill to ''recruit
students on the basis of race. (1 Propose Revenue Io-
cediure, Fbur9, 1979, 4.(2) . This (Court has eont-
sistently reue opritmn eai e geies to addt

to or. rewrite law\s enacl(ted I by Congr$ess. In Alan/l~tata
General EQuipniUent (e .K ( i~ni ission u 9 7 II.. S. 1i9, 1;24-

135 (1 936) the C~ourt stated:
lejc }Jower ol aln 8dliil is trat ire ottiec'r 01 1hboard'

to adinister a fedIeral statuteC anid to pr~escribe rules
and( reguiationis to that t'nd is 11ot the power to make
law-for no such puWer (a he de atI by'1111 ( IClt t I Cog1 itress

-but the power I to ado1t1 reg$ulat iols to cr1ry'1.V int of
effect the will of ( ongrese as ''xpressed by~ the statute

. . The statute d (efies tihe r'ihs of the t axplayer and
fixes 8 standards{ by which such right s are to he mea-

su1'e 1.' l' ( l msiiphi'.'i> su pl } ie 4)

23, Rev, Rul. 71-447, 1071-2 Cum('t. I.ull. 23 ): RIe\ . Ire. 72.54-
19)72-2 Cum. Biull. 8R34: Ie\ PIrc. 75-50, 1(77.2 Qurn. 8mII. 587
Rev. Rul. 75-231, 1975-1 Curn. Hul. 158.

d._ a t +3dwr,' +kt'l, tL+. '+. v. +=+°=v. 3t a 'k :'h s ;, h :v ti:: 'la',v.SiW .ws«ru. w w:_ti,.n. ..
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in ifbil Oil ( "Corp. r". Irlifnht ham, 436 U. 8. 618,
f3%5-6i (1978), this ('1ort said:

"There is al 1 i diffIiIerence bePtwV1een filling a gap left
by iiongrss' sileince and~ re'wri t ing' rules that Congress

Iats atirmiatie ly and spcifically eIacted .. Per-
hapsV th Bwi sdomi we possess t oday would enable us

to dlo a )etter ,job1... than Congress did [years agol
. . .,but even if that 1he true, we have no) authority

to s111titute our views for those expressed b Con-
gr ess in a <dly enacted st atute.

rl' is albsoJllyt('IV no evilene in the legislative his-
t ory of Section :)I 51c) (32) that congresss intended to permit
the IRS to be legislators for the nation or that Congress
lit edlid f(1 to permflit the I iS to selectively use the taxing
power g'ranted1 to Congress to enforce those public pol-
iciles which the IRS, based on its own value judgments, has

(det ermined to b e worthyli Of. enforcement.

I. Application to the Petitioner Religious Iinistry of the
Court of' Appeals' Construction of Section 501(c) (3)
Violates Rights of That Ministry Protected by the Free
Exercise Clause

W here gov rminental action is challenged as violating
the Fr ee Exercise Clause, the Court has held it necessary

to inquire: (1) Is religious exercise involved? (2) If s
woulI the c1alI'''e1gd governmental activity b )urden that
excise ? (2) If it would, would that burden nonetheless
be justified by a compelling governmental interest in the
restrict ion imposed ? Thom uas v. RJrirw Board, -- . 8.

-49 U. S. . WV. 4841, 4844 (1981).

1. Reliqious ErercisP

.1. JPtiionlk r is 1 RIigiou8 Mlinistry 1. The record is I
clear tlt the p )e'titiconier is a pe crvasivelv religious min-

ist ry which the G government dIidl not found and (does not

e i i s x "an ittgn fe a+ e ir. cn.. riaau., .a.K t ...................
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furnd. Tle extensive findings of the trial court with re-
s)ect to Bo)b Jones University (see in particular F indinigs
of' Fact Nos. 1, 2, 4, 5, and S ; P. A40-45) establish, beyond
any )Ossibilit y ot cont icl(1t i on1, t1h1 I 0i) Bo Oles nI iveisityV
is a religious ministry.

Schools insist inguishale4( (ini terms of caonist itlit i onIal
significance) froI p)etit ioner have beII de(clarel )v t his
Court to be "an int egral part of tis religions miissioII (of
their sponsoring churches a' (Le/won r. LYnf:///g ;, 43. V. S.
(302, (31(3 (1971), tlat mission being ''tile only reason t(or
the schools' existence ( Jbe'k r. PItteneqr, 421 1U. S. 249,

2(00 (1975)); who, "? 'affirmative, if not doinait, p)(oliey is
to assure future ah(lerent s to a particular faitI by having
control of their edlucat ion " (Tilton r. Richardson. 403 V. S.
(672, (;85-6866 (1971); whose t eachers ad.1vatnce the relig~ius)ll>
mission of the chlrch-relate(l schools ii tlil(hey serve
(KLRR r. Catholic Bishop of Chicago, q supra, at 501:
whose technical training "'goes ha(I in hand with i the r'-
ligious mission ", so that, within the school, "th I lie two are
inextricably ilitertwinie(. r .el/rc supra, at 630. A1d(1 see
opinion of the Seventh (iireuit in (ath oli( Bishop f
Ch icaqo r. XL R. , 559 F. 2d 1112, 1119-1120 (7th Ci r. 1977) :

McCormick r. Hirsch, 4ti0 F. Supp-i. 1 ;, 1252-1254 (M. I.
Pa. 1978). The Sup reme (Court upon its revitew in (Ca/h lic

24. The district court, in its findings of fact, stated:

"The fact that plainutiti is not affiliated witi any (enomi11mna-
tlion, yet, at thme same Itime, is otally guid1ed byv its fun(a-
mientalist beliefs, attests that plaintiff is a distinct relig;ious

organization in anid oif itself. P 1laintiff is no t an e(latiolal
appendage oif a rcconized1 church that may' allule in its edluca-
tional processes to the beliefs of the parent relig ius vrder.
Instead, the organizational source of p)laintiffs religiouits becliefs
is the university. The conv ictions oif plaintiff's faith do not
merely guide its cu'lrriculuim hut, more importantly, dictatee for
it the truth therein. Bb J Iones U.niv'ersity cannot he termed a
sectarian school, for it composes its owyn religious border."
(P A44-A45).

.. ~ ., -31'N_:+piV .. liaik,; ," ki 7 :. !t nh '. Y-e o d .. : waan. T -y . w.
- lodM*2:}1dkNirtWa<KU&.tuua.:_a:..w ...._ .,:.. ... ....
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Rish op referred to " the amtnit ted and obvious fact that

thlie raison0U I d'1tre of )ar'ocial schools is thlie )ropagatioI

of r.rligious faitll" ( 44() IU . at 508), having previously

dIescril)ed t-o) n n1105 1.liversityv as "l(evot'd1 to t() eaclinl

and p1 ro)agation ol its fundamnt al ist i'elig;ious5 beliefs

Robl JioUne's 1 U t rsif/ r". Simniron, 41 fi l. S. S 725, 7:4 (1974)-

B. Tf Restr po 11+ li(y'/ of P'etitinr u is ai jltattr ui

R(lgu B) SeIliefni and 4 J) F(/ i 'r. The trial court found:

"A p m lfm'uinia tlln1lam ent al ist (olviction of the plaintiff

is t hat tlie Scri)turl ('es forbid int erracial dating and

miarria'e. I)et aile( testim y ws )1'eselted at tri al

el ucidlatilg the B1il1ical tou ndat ion for these beliefs?2=

The C)urt finds that ttliw d defendant {the governmentt I
has admit ted that plaintiff 's [ the University's] beliefs

against iiIt eIracial (atli alnid mar ia a2',,8(re genuinle

hleliefs." ( P AGi).

The Cout o Appeals aftirnwid this finding. ( P A2) . Ir-

relevant, uder this (1ourt' (decisions, are any questjOBSi

what sever as to whet her those relig~t'ious5 )eliefs accord

with any beliefs held by the Government, t he public, or' any

other religious groups large or small, or whether those

)eliefs are offensive to some or unpopll ar with mny.

(Canut well r. Con ne('icitient, 322 V. 8. is, 8(i-87 (1944): F wie r

r. Rh ode IlandUl, 845 V. S. Ca7, (t-7() (1945).

2. Imposition (pon IR? ligious US t'rreise

Tfhe Court of Ape))ils, ack1ol edl((gingill the )resenmilce of

pe titioCer 's religious bleief s, fa ile 1t examine the (ques tion

of the effect which denial of tax exempt status would have

upon the exercise thereof through the relfigiout s minist ry

in tion((110. Trivializing that fundainwnt al issue by dis-

p)osing of it through a part of 1e selitence ("'4 Assuing

that the revocation of 01 ( c ) ( stat us does imipinl e

25. JA, A66-A7.1 ..
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upon the University's practice to some extent, . . ."' P A 12),
the court moved at once to th le separate issue of compelling
stare interest.

This Court has long insisted I t hat religioli liberty is u

"prferted" freedomii (.!i u rdock r. In'fl nsqi ran :, 21 ). S.
105, 115 (194:)) , and that t'he ex(isei5Q of First Anwndie-
men(18t lilertie's may not bie oildii ted1 uponi the )a1ynlelt of

taxes. (G(jrosjan r. j FJ'jr'lc Press ( , 207 ". 5. 2:12
( 193() ), The framers of the First Amne uwaietill were

aware of, a11 rejected, tle vieW tilat taXes tIi.it.} f1(t tle-

posedl wilose ''ma18in PUr}1H)se . . .Was to SUH 'press tl Ph -
liention of conmIent s d111 c 1ri'li sms15 t )bj oh1 Ilall e t'o 1le

Crown. ' I. at 248, 24(3. ( Wt':inlyv it is unl lIn ih hit Iodlv
that ff expressioll nlayV 1) taXd(1 i)Wen('s it Ilt' 11eV-

purp'1oses object ionable to any bran1ieh of t he gAovO lernnnt

Hfad the (C'ourt dealt with tlie case fa ir:ly-, it wo'ualdI iaiv'
found the obvious: that the denial of tax eXiemptiion to a
religious mliistry which (1oe not deend it poni , oP seek.
pub lic funding (P) A41), and which is utterly dependent

Upon the religious conuniity which it serves, is of 10 poen-
tially devastating effect.

While the non11-taxiatio1 of such organizat ions is not
"'financial support "', or a "'subsidy"', or in such a sense a
"'benefit" ', the i1p1osing2$ of taxationi imiav well (onlstituhte(A

a crippling burden. ft is ntterly misilealig to say, as does
the Goven1ment, tilt dieprivat ion o tax exeinpt 1io of ilw 1
petitioner "011 (' ' does 11t ()i compel peOt itiollr'1 r 1n 1y other reli-
gious institute ion to alter their reli g.iouis teachings, 0r1 com -
pel their st udts101 to violate their benefits." ( Brie(f tor
United Stateus, 14). By tle same reasoning, goverewnlil;t

conld order tle r'azin' of the Universiivy's buildings andl

26. As the Court stated in Sherbert v. Verner:

"Govcrnment may [not} . . . penalize or dlisCrilmTinate against

individuals or groups b because they hold religious viewVs alhor-

reilt to tile authorities . . . nor employ the taxing po ,wer to

inllhiit the disselination of particular religious views . ."
374 Ti S. 398, 402 ( 1963 ).

_T ._ ,_.kNt.'o-,3 4A5.-; .s. .. T " ., _. aS r e:.'SS=W+±1li' .+: 4 nM 51.YkGi . .Ma.
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the dispersal 0f its 'stu(e11ts witutllc violation of r1hious

eert'eViC . Tlhe t ax ordinance found violative of 1ree Exer-

ei5 ll s i i (u/rck /. " nn's'y11l(tr di not0 require tle altering

of anyv religiouds teachings or the violation of any beliefs.

It was eI'vertheSle fud111( to 1lrdn(1 1theL exercise oft are'-

ligi(ous minist r. in Cantut 11, supra, an ordinance re-

quired (s 111 the insat ei tst') a religious nIinistry to be

in con)orliity with the 11111 ol a ,overIuIiental agent as

a (onlditionl 1lecetsr1 to its evangeliing efforts ; the or-

dinance contained no0 lanigung >tting~ that Jehovah's Wit-

nies-ses miust "alter their t eachings" or "'violate their be-

11efs . As in Shterbur/, tlwe p ressure on the University

to foreo$' its relig~ious5 practice is "5'unmflistakable". Nbher-

bervt, sutpral at 404.

The burden on religious exercise must also be seen in

another aspect. If the broadlyl Fourth (Circuit-Grutn prin-

e'iple be accepted, that tax exemplltioni is to be denied to

a religious miniistry whichi is said to violate "'Federal1 pub-

lie p~oliev" on racil discriina~t ion, theni that mliistry~

necessarily is left to the congressionlally unIcontrolled dis-

(retijOn of adhuinist rat ive agent to determine what shall

anId what shall not constitute violate ion of that p~ulic pol-

iey ami, indeed, how that p olicy shall be advanced. The

inevitable result is seeni in) thle p)ost-(reen( activities of

IRUS, euhniinat ing in the Proposed Revenue Proedurles of

1978 anid 1974), sup ra. The 1RUS requiremients5 (containled

t herein were so phra1sed( as to leave IRS emlloyees ;leary

su bje(tire poest eulat e reli 2ious schools, giving rise

27. One of the primary tools of the religious intolerance which

caused~ our ancestors first to flee Enlglandl and then to erect the pro-

tective barrier of the First Amnenament, was the use of the law to

place restrictions or exact penalties on the use of property for nion-

conforming religious educational purposes. Particularly, the English

courts empikvyed the device of dlenying~ the enforcement of charitable

trusts in favor of dissenting religious bodies. SeC 1. PATERSON~

LIBERTY' OF THlE PRESs, SPEE~CH, AND) Puntic WORsHIP, 515-55

Londlo, 1880) and J. R. GREIEx, HISTORY OF THlE ExcuIsH

PEoPLE, vol. 3, p. 159 et se.q London, 1886).
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to the kinds of hazard' condemned in Keyishian v. Board
of Regents, 385 U 5. 589, 601, 6304 (1967).

3. Lack of Copciling G7u rer inmetal Intrest

This Court has held that religious liberty mar not be
denied in the absence of a compelling governmIiental in-
terest:

" . . only those interests of the highest order andl
those not otherwise served (can overbalance claims to
the free exercise of religion." Wcuinin C. 1ode r,
406 Ui. S. 205, 215 (1972).

If, as the (ren-Fourth circuit t rationale holds, tax
exemption is to be dleniedl to a religious ministry whose
religious practice is deemed to violate p)ubliQ l)Oliey, a court
is put to selecting, among myriad publicic policies', those
which it conceives to b e of such compelling public interest
as to b)e Imiade superior to religious right. To the dCedi-
cated environmentalist, envi Ionmental values are certainly
of ''the highest orler" T, ere areO those who assert popu-
lation control as the supreme necessity facing mankindd"
Examples readily multiply. Unless the concept of' "coIn-
pelling state interest" is ext reilmely constricted, religious
liberty remains not a preferred1 freedom, but is basedd to
being a mere prilege, enjoyed by grace of government
and completely subordinate to government policy.

This Court has reviewed many religious liberty cases
over the years 1ut has found in blut a handful a govern-
mental interest of sufficient magnitude to justify the sub-
ordination to it of rlligiou1s exercise." As the Court has
made clear in those cases:

28. See. e.g., P. R. RI menu.r, Timi: Pom-rr( os Bou m, xi.

29. See, e.g., opinliots in Reynolds v. U united States, 98 U. S.
145 (1878) Late Corporation of Latter-Day Saints v. United States,
136 .i '. . ( 1890 ) :Davis v. reason. 133 U. S. 333 t 180 ) :
Jacobson v'. Massachusetts, 197 U. S. 11 (1905): Prince z. Massa-
chusetts, 321 U. S. 158 (1944),

_ . .... ,

,.... _ .. ,. .r _ ,
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"Th conduct or actions so regulated have invariably

posed solue substantial threat to public safety, peace
01r order," ' Sherbert, supra, at 403.

In all of the other cases, the religious claim has prevailed
-eveni where the state's interest " 'ranks at the very apex
of the funictioni of a State." hoder, supra, at 218.

hn the present case the gove rnniental interest does not
concern a fed eral policy favoring racial nondiscriiniinat ion
in public institutions, or in private institutions receiving
financial assisi ance inl the formn of pamuents representing
"ne(scapI able educ'at ion al cost.'' (fSnodr./arsn

418 U. S. 45ai, (4 (1973). " Rat her' the i5ssue is ic/i(etheri the
e'xCeise of a si ncerelyj held religious bel/ief, by a per-
Casively/ reliiiious private( insti'tto flrh/~ich is not the
recipient of direct or indirect financial ass5istante(' F( rin
(govern neni, rh ic/h is not cha rged ii'ith Violaition o/uf anyil
state or federal statute. andl( ?chichI poses' no threat toJ
public safety, pwee or order, shall result eit/her in the
denial of its tax-exemp ~it status, Weit/i the necessa ribiy seee,
aind possiblyI ftaol, ('cOoom1ic /harim eh i( h inuast reSualt th ere-
from, or 01' I/cCOmpe~) lledl (lbanidonmenl 'lt of i an arile o f j'ait/i.
Merely to state that qjuestioni is in light of this ('ourt 's
long t tradition in1 the uipholding of religious liberty, to point
to the clear answer ini the nieg~at ive. Put di fferently: s/all
the compe~~lling c'onstitutionial interest in rel igiouas liberty~
be( maicde to y/ield to an/ inidefinitely stated tf oderal( public
policy/ respectingq rae.

':

30. The Co)urt inl AYOod was careful to say that, while the
State couh11 lnot supply textbooks to private schools1 which deiedIC
admissi(onl to blacks, it could properly supply other material, costlv,
and( inipnal "'generalized services"' such as electricity, water,
police and lre protection to such schools. Ibid. Even if tax exemnp
tion were therefore considered to b)e "nnan ci assistance"' to a
<'cho ol, it wo ld appear to be akin to the "generalized services", I~benefits not "readlil available from sources entirely indie'edent of
the state." Ibid.

._ ..
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III. Application to the Petitioner Religious Ministry of the
Court of Appeals' Construction of Section 501(c) (3)
Violates the Establishment Clause

In three respects the Court of Appeals' decision cails
for violation of the Establishment Clause. it requires
that religious bodies adhere to a governmental standard
of religious practice, or else be taxed. It gives dlistillct
and substantial official tax preferences to those religions
which will conform their practices to that stalnlard. It
enlmeshes government in excessive ent ang ellelts5 with 'c-
ligious bodies unless the latter are willing to forego tax-
exempt status. These three conistitlut io7a l)eaches---
compelled conformity, religious preference, andl entangl:ie
ment-have been signally rejected ill thlie national t radiI ion
and wisely condemned by this Court.

1. The Imposition uf Cunfornmity.

The premise has been laid down in many decisionss of
this Court, but nowhere better stated than in IWest ir wiia
State Board of Education u. Barnetc, 319 U. 8. (2+. (3b
(1943):

"'If there is any fxC star inl our (constituti onal
constellation, it is that no official, high or petty, can
prescribe what shall be orthodox in politics, national-
ism, religion, or other matters of opinion . . . ."

With Barnette the Court turned away (forever, it may 1e
hoped) from the alluring hut totalitarian view that religion
must be united with the state ini conunon thought and
spirit._ _

31. Gleichshaltung, or the lrinciple of universal coordination
of belief and practice with the polity of the state in all areas of
national life, was the supreme principle of unity in Nazi Gerruany.
See R. GRUNBERGER, THE 12 -\EAR REICIi, 337, 81(]. T}he
companion of this principle is the 17th century dc(I(trine of "reason
of state", whereby the prince might violate the comrnon law "for
the end of public utility." See C. J. FR1EDRICH, TIE AG oF rHE:

=- r
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In the present case, the Court of Appeals has accepted
and imposed the (1otrilaire view that religious institutions
must conform their )ractices (the expression of their be-
liefs) to "fundamental . . . societal vahls achievedd] by
means of a uniform policy." (P' A463) . This is scarcely
different frorm the liscredite(l dotr00ine momentarily upheld

i Gobi/tis," that "nilationial aniiity is the basis of national
security."' Id. at 595.

This concept in fact cails for the obliteration of re-
ligion itself, since there would no longer exist a dloctrineO or
tcet of religious belief which wok1( not be at all times
subordlinat e to a superior regime of official ort hodoxy.
Nor would it h signuxificant that, as to the ex'pression of
particular ' bel ief, gove rinment wit hhield its restraining hand,

5i11C the po ie('r to ban, to censor, to tax, or otherwise
)un11ish1 religion is what is crucial. " Questions of power"',

this (Cout' has said, (l() not depend upon the degree to
which it is exercised.'" Per marshall, C..T., in Bro wn '.

Mfaryland1, 25 I. S. (12 Wheat.) 419 (152). Religion,
under t hat conce)t, must always proceed within state-
allowed tolerances. I'nder that principle, religion is
merged with the state, since it can actually have no life

al)a rt from the state.
All of this mar not be undlercut by calling it an ex-

aggerated ('once rni over what, in the premises, may appear
as nothing but the minor a fair of imposing taxation on a

small religious institution. The answer was given by
Madison in his Memorial and)2(! RCteonlstralnc' A qainst Re-
ligious Assessmets'll:

It is proper' to take alarm at the first ex-
1)erinelt with our liberties . . . The freemen of

31. ( (>u12 t'.,
P>Aai~nE, 16. It was precisely the application of that doctrine to

the area of taxat ion tha t gav e rise to the Pet itioni of Right in Eng-
land l. See 1 11. ( .ILLAM , HI K c(0NSTIT VUToIN AL I SToRY oF
ENGLAND, 22.

3). Alinersville Schooi Distri:! 'v. Gob itis, 310 ['. S. 586 (1940 ) .

t1tM.9!tN1 .G (ist }IUpif 1 4P24W14Am:CY.:*_iase.bkawi. i : M. _"e.n..ts _..u...:.. ,g .. .a""A s+.¢ . .... ,Yw::a ,:_,.i::.,- ''' - 'W 111Yt1'. Su4 aS".ti.'+e il" tanr'z::k :.a..u .



America did.I not wait until usurped power had

strengthened itself by exercise, and~ entanigledl the

questioning pI precedent. They saw all the conse~lqences

in the principle, and1C they avlilde( the co ceS(Afl('((s by

denying the p)rinciplc . ""3

2. Reiious Preferenor.

The Court of Appeals' decision has tle effect of creat -

ing a religious p)reference. Whether tax exeplh tioni1 is a

"benefit' to a religious organization in the O rqu- sense,

01' simply in thlie tlrue sense of its being non-taxat ion, once

the policy of taxing governmIenitall y dtisfavore( religions

takes hl(1, th tax exempt ion of those who loc ist ep them-

selves with "Federl'U public' poliy" bec(omeis a subst antijal

religious preference now, andl is fraught witi polcttial for )

sectarian strife in the future. Once it is settled( that those

reliious~l shall be taxed which fail to observe a paruticula r

'"Federal public policy"', it may became adivant ageous to

particular religious bodies to generate " 'pubhe p)ohlces ol

their choice.
Where governmneunt preference is extended to one, or

many, religions, official host ility toward non-preferred re-

lig'ions inevitably results. The civil disabilities imposed

by English law upon Unitarians, Catholics aund Jews long

after toleration was granted to oilier sects was a conse-

quence of ot/icial judgment that all persons in the realm

should: a) avoid blasphemy against the Trinity: h) bear

allegiance solely to the Crown ; and c) adhere to Christ ian

principle. J. PATEBso, LIBERTY oF THlE 1PREss, SPEi~eH,

ANT PcI3o Wousuri, su'pro, at 535 5493

. As q1uoted(l inl dissenlting opilon oi Rutle(ge, I., in E:crson

v. Board of Ehducalion, 330 U1. S. 1, 63 ( 1 q47 N.

34. The toleration affrded most Protestant >sects was not the

result of disestablishment of the Church of England, hut rather was

viewed as a cOfnsle qence of all nol-dlisfavor(1 religions ling, for

civil purposes, "equally established." Id. at 529.

i.'PP 3ri*..Y!iPJI E!:.? jH? : '_'l.'!!' .. .. .. ..

... .. , , .. _ ... r-as .. .y y; ,,, , ,.. ,,..., .. ,.... ,. _, ... y .. a rr _ . v .. , U k. r. 'S : -h: - a. 'v
... ., .. .. ... ,. .. ,w p
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Our own const ituti onal law and t rad ) tion has merci-
fully eschewed such judgmieits, and a re ap)liearanlce of
state hostility to particular religious practices should not
niow be countenanced. An indispensable buliwark again t
official nanipulat ion of' religious practices has been the
exemplt ion of religious bodies from the payment of taxes:

"A proper(' reOspct for both~ the Free Exercise and the
Establishment Clauses comll) s the Slate to pursue a
course of 'nieutrality ' toward religion. Yet govern-
mlenits have nuot always pu rsuecd such a course, and
oppresion511 has taken miany forms, one of which has
been taxation 1 religion. Thus, if taxation1 was re-
gard (ed as a form of hostility' toward r'eligion, ' ex-
emfptioni constitute [d] a rea8sonable and balanced at -
tempt to guard against th se dangers ' " C'omitt
for Public Educationl U. Aiyquist. 418 U. S. 736, 792-
793 (1973).

hIisj Cout, .i1n1 a(1lZ, Upra,'( indicated that the p)r'oc&esse s

of Ia xat ion of religious acti vitIy (mp- rl tax valuatilonl , tax
liens, tax foreclosures, " and1 the direct conftrontations and
conflicts that follow in the tra8in ofI those legal pocesses,"
IIl a at 674) c!ollst itute(, witliogt niore, (Pt aglegiiQgts be-
tweell goveriiIulent 8ld1 Peligion. et t he e119}{ llI aiig'1 aspects
of these processes-which attend anyV tax-arew dwarfed

w the degree of vimerlnment surveillance and directt ion
necessary to apply the "social welfare yardIsti ck'" (W ilz,

il)l. ) of confornlity to 'Federal public policy'' as a 1odi-
tioni of tax exemption.

Te1 Internal Reveniue Service's r'equlireienit that ani
inst it uti mO niainita inl a polet iy o i'acial ondi' )>crimflinlat ion
extends1 to: c'harters and bylaws ; all p)ublicntions and( ad-
veirtisemients; admissions ; facilities: programs; adminis-
rat ion of educat ional policies: athletics ; and scholarship

and loan programs. Cihurchies and religious schools are

. : e . - K .
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subjected to various pull ciI, recordkeeping and fll ing
mandates. Revenue Pr'ocedure 75-50, 1975-2 C. B. 587i?

ThlIe church-st ate entaniiglemients5 lllilerent ill tle mere
administration of such a compi letely envel oping scheme are
far beyond those condemned in Wa (lz, and render ilugatory
this Court's wan lings res)eCtilg the right of relig ious
bodies to " establish their own rules adl( re'gulat ions loI'
internal disci)lle and1(1 government.''" S' )rbian Eastern
Orthodox Diocesc v. M iliro je cich , 426 U. S. 696, 724 (1976).

A church institution thus faces a obl s0on's choice: be
taxed; or become nct angled with government in matters
intimiiately related to religious belief and practice.

IV. The Court of Appeals' Construction of Section 501(c)
(3) Violates Petitioner's Right to Due Process of Law

A statutory prescrip tion has no0w i)Qell b ldopte( by the
Court of Appeals which mandates confority t "F'iederil
public policy"' ' as an integral part of Sect ion 5)0 1(c) (38) of
the Inter'nal Revenue (Code. No objective stanldardls or
limitations accompany this p)rescri)tlon ; the Interial Rev-
enue Service is left to work its will entirely free of legis
lated restrictions.

Such a pr'escrp1)1o1n denies due process of law to re-
ligious institutions which receive no "fair warning'' of the
bounds of "'Federal public policy." BIukley r. talco,
424 C'. S. 1, 41 I. 48 (197(i) . Because the government m<ay
regulate in the area o funidamenital liberties only with

"IarrOw specificity," :" the lack of p reci si on which in Iheres
in a principle so vague as "pui}ic policy' cannot but

35. Even these rjequiremicnts are viwed, by the Internal Rev-
enue Service, as ineffectivee'" in guiaranlteeingi that no0 manifestation

of discrimination ecape its 1 attntion. HIlearingL's. Sublonurittee on
Oversight of the Committee on Way's and Means, I House of Repre-
sentatives, 96th Congress, First Session, ). ; (Statement of Comn-
mrissioner Jerome Kuirtz, February 20, 1 -).

36. Keyishzian, su pra, at 604.

-eer. oear -uj/ym~ MMIr41a i?*{afl - .f' la{". m' J i "t,\'k9tMt )tait.vt' hy~y

9,ilY F.iWtR3.a+ 4y rl:uaS+A k +rtr12t5.? lW de1'!di6a'kou iW.~v. w. .::u..a....
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foster "arbitrary and discriminatory application'' and
cause religious bodies to '"steer far wider of the unlawful
zone . . .than if the boundaries of the forbidden areas were
clearly marked.'' Buckley, ibid., quoting G rained u. City
of Rockford, 408 U. S. 104, 108109 (1972). First Amend-
ment freedoms are especially vulnerable to stan dardless
and ill-defined government manates,' anicd it is difficult
to conceive a mandate which exceeds the scope of 'public
policy" in its potential number of litiitless, varying' and
unprincipled applications.

CONCLUSION
For all of the foregoing reasons it is respectfully sub-

mitted that the judgment of the Court of Appeals should
be reversed.
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