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QUESTIONS PRESENTED

Bob Jones University, a non-tax-funded pervasively
religious institution which had been recognized as tax-
exempt under £ 501(c)(3) of the Internal Revenue Code,
holds a priniary religious convicetion that interracial dating
and marriage are contrary to Seripture. On the grounds
that £ 501(¢) (3) allows tax-exempt status solely to organi-
zations which are “charitable’ in the sense employved by
the district court in Greew oo Connally. 330 ¥, Supp. 1150
(D.D.CO970), aff ' d sub nowm., Coil . Green, $40 UL S, 997
(1971). and that the institution’s poliey implementing that
religious belief violates “public poliey ', the IRS revoked
its recognition of Bob Jones University s tax-exempt status.

L. Did the Congress, in § 50i(c¢)(3), require that an
organization, regardless of whether it is organized and
operated exclusively for religious purposes, nonetheless he
‘“charitable’ in the sense emploved in Green v. Connally?

2. Did revocation of recognition of Bob Jones Univer-
Sy tax-exempt status violate rights of the institution
protected by the Free Exercize (lause of the First Amend-
ment ?

3. Does the requirement of IRS, that, to be tax-exempt,
a religious organization must stay in step with “‘expressed
federal policy”’, as defined by IRS, viclate the Establish-
ment Clause of the First Amendment?

4. Did denial by IRS of recognition of the tax-exempt
status of the institution deprive it of liberty and property
without due procesx of law coutrary to the Fifth
Amendment?
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OPINIONS BELOW

The majority and dissenting opinions in the Court of
Appeals are reported at 639 F. 2d 147 (1980). The reported
opinion of the district court is found at 468 F. Supp. 890
(D. S. C. 1978). An additional opinion of the distriet
court, unreported, as well ax the foregoing opinions, appear
as Appendices A through D of the petition for a writ of
certiorari.

JURISDICTION
The case was decided and judgment was entered by the .

United States Court of Appeals for the Fourth Cireuit on
Decenther 30, 1980. A petition for rehearing was denied
April § 1981, The petition for a writ of certiorari was -
filed on July 1, 1981, and wax granted on October 13, 1981,
The jurisdiction of this Court was invoked under Title 28
of the United States Code & 1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

U. 8. Constitution, Amendment I;

“‘Congress shall make no law iespecting an estab- 1
lishment of religion, or prohibiting the free exercise |
thereof .. .”

U. S. Constitution, Amendment V:

‘... nor shall any person . . . be deprived of life,
liberty, or property, without due process of law . . .’

Internal Revenue Code:

“Sec. 5010 Fremption from tur on corporations,
certain trusts, ete.

(1)




Constitutional & Statutory Provisions

“(a) Exemption from taxation—An organization
deseribed in subsection (¢) . .. shall be exempt from
taxation under this subtitle . . .

“(¢) List of exempt organizations.—The follow-
ing organizations are referred to in subsection (a):

* * #*

*(3) Corporations, and any conununity chest,
fund or foundation, organized and operated exclusively
for religious, charitable, scientifie, testing for public
safety, literary, or educational purposes, or to foster
national or international amateur sports competition
(hut only if no part of its activities involye the provi-
sion of athletie facilities or equipment), or for the
prevention of eruelty to children or animals .. .”

“Sec. 3306, Definitions. [Federal Unemployment
Tax Act].

ey Emplogment —For purposes of this chapter,
the term ‘employvment’ means . . . (A) any service,
of whatever nature, performed after 1954 by an em-
plovee for the person emploving him, irrespective of
the citizenship or residence of either, (1) within the
Tuited States, . .. except——

* #* *

“4(R) wxervice performed in the employ of a re-
licions, charitable, educational, or other organization
deseribed in secetion H01(e¢)(3) which is exempt trom
incone tax under seetion 501(a)?’;
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Statement of tne Case

STATEMENT OF THE CASE

Petitioner, Bob Jones University,” brought this action
against the United States, pursuant to 28 U, S. C. 2 1346 to
recover $21.00 which it had paid in taxes under the Federal
Unemployment Tax Act. The Government counterclaimed
for approximately $400,000.00 in unemployment taxes, plus
interest, allegedly due it on returns filed by the University
for the vears 1971 through 1975.

At issue was the revoeation by the Internal Revenue
Service of its recognition of the status of the University as
an exempt organization under $3501(e)(3) of the Internal
Revenue Code. The revocation resulted from the TUni-
versity s enforecement of its religious teachings concerning
mterracial marriage.®  IRS contended that < 501(e)(3)
exempts only organizations which are “*charitable’ "a na-
ture (and that whether the University was religious in
purpose and character was irrelevant): that an organiza-
tion which viol<tes federal policy may not be considered
to be charitab.e in nature: that the University's poliey on
interracial marriage violated federal public policy. The
Distriet Court, on hoth statutory and First Amendiment
arounds, held that the Government was without authority
to revoke 1ts recognition of fhe tax-exempt status of the
University. The Court of Appeals reversed, holding that
the Internal Revenne Serviee had statutors authority for
its action and that that action did not vielate First Amend-

1. In accord with Rule 2R.1, Bob Janes University states that it
ic a carporation which has no parent company or subsidiary 1except
whaolly owned subsidiaries).

2. Prior to September, 1971, that enforcement took the form of
harring admission of black students. Joint Appendix (hercinafter
LAY AR After that date married black students were admitted,
and since May, 1975, a completely open admissions palicy Eas been in
effect.  Restrictions on interracial diting and marriage among students
continue to exist.




4 Statement of the Case

ment rights of the Unmiversity. Judge Widener, of the
Court of Appeals, dissented.®

The trial court, noting that the University accepts no
financial support from local, state or federal government
(P A41),* made findings of fact with respect to (a) the
University’s religious character and (b) its related re-
ligious beliefs on dating and marriage.

The trial court found the University's religious char-
acter to be pervasive and central to its existence:

«The plaintiff [University] is dedicated to the teach-
ing and propagation of its fundamentalist religious
heliefs, Hverything tanght at plaintiff ix taught ac-
cording to the Bible ... The cornerstone of plaintiff
institntion ix Christian religions indoctrination, not
isolated academics.”” (P A42).

Nearly half of the University 's 5,000 students are studying
for the minixiry or otherwize preparing for Christian
service. Ibid. Praver is an cnjoined and constant prac-
tice anong the student body. Ibid. Tvery teacher 18 Te-
quired to he a ““born again’’ Christian who must testify to
a saving experience with Jesus Christ. Every teacher must
consider his or her mission at the University to be the
{raining of Christian character. [bid. Students are
sereoned as to their religious heliefs, and a multitude of
religions diseiplinary rules addresses *‘almost every facet

3. Back of this litigation lies the litigation considered by this
Court in Bob Jones University w. Sinon, 410 U. S0 725 (1974,
wherein the Court had held that the Anti-Injunction Act (20 U, 5. C.
§ 7421 (a)) prohibited the University from obtaining judicial review,
through an injunction action, of revecation by IRS of the University's
tax-exempt status. There the Court had suggested that a proper
procedure for the University to gain judicial review would be to pay
. an installment of FICA and FUTA taxes, exhaust the
Service’s internal refund procedures, and then bring suit for the re-
fund." Id. at 740.

4. The signal “P" refers to the Petition for Certiorari.




Statewient of the Case 5

of a student’s life.”” Ibid. Worldly amusenients, such as
daneing, use of tobacco, movie-going, and listening to jazz
or rock music are prohibited. (P A43).
The Court of Appeals did not dispute these findings.
With respect to the second area of findings (the Uni-
versity's policy regarding dating and marriage) the trial
court found:

““A primary fundamentalist conviction of the
plaintiff is that the Seriptures forbid interracial dating
and marriage, Detailed testimony was presented at
trial elucidating the Biblical foundation for these he-
liefs., The Court finds that the defendant [the Gov-
ernment] has adwmitted that plaintiff’s [the Univer-
sity 's | beliefs against interracial dating and marriage
are genuine religious beliefs.””  [bid.

The Court of Appeals did not dispute this linding, but
affirmed it:

““Bob dones University believes that the Serip-
tures forbid interracial marriage and dating.”” (P
Ad).

The decision of the Court of Appeals was based upon
four conclusions of law:

1. That the distriet court s reading of the separate
references, in Section 501(e)(3), to eight different
types of organizations which are entitled to tax-exempt
treatment  (“*religlous™, ‘‘charitable’, ‘‘scientific™,
ete.) was “simplistie”’, in that the three-judge court in
(freen v Connally, 330 . Supp, 1150 (D. D. . 1971),
afl'd per curiane <ubovom, Cott e, Greenc 404 TS0 807
(1971), had reasoned that the histed eight types of or-
ganizations were afl required to meet a common law
definition of “charitable®. 639 . 24 at 151, (P
AT-AR). Thus it was of no =ignificance that the Uni-
versity had been found, as a matter of faet, to be
“religions’". .




6 Statement of the Case

2. That the University ecould not qualify as a
“‘charitable’” organization if it violated *‘public pol-
iey".  The TUniversity violated public policy hy 1its
enforcement of its heliefs relating to marriage: spe-
cifically, the government policy against subsidizing
racial diserimination in education, public or private.”
(P A9). This poliey the court found to be ‘*formal-
ized’" in several IRS rulings (Rev. Rul. 71-447, 19712
Cum. Bull. 230; Rev. Proe. 72-34, 1972-2 Cum. Bull
834; Rev. Proe. 75-50, 1975-2 Cum. Bull. 587 ; Rev. Rul.
¥5-231, 1975-1 Cuni Bull. 157). (P A5).

3. That, assuming that the revocation of the {'ni-
versity s tax-exempt status did to an extent impinge
upon the University's freedom to practice religion,
“[t]he government's interest in eliminating all forms
of racial diserimination isx compelling.”” (P A12),
Thus its action did not violate the Free Hxercisc
Clause.

4. That, due to the compelling state interest in
enforcement of nondiserimination, the government s
action did not ereate Establishment (lause violation
by advancing those religions which would “etay in
step” with the ““expressed federal policy™" of non-
diserimination.  Further, since the only mauiry which
government would make of the Thniversity would he
““whether the institution aintains racially neutral
policies™, no excessive entangloments would be ereated

(P A14-A16). '

The dissenting opinion. pointing to the distriet eonrt 's
findings respecting the religious nature of the Tniversity,
as well as to language of this Court in Bob Jones {"niver-
sity v. Stmon, 416 T. 8. 725, 73 (1974),7 coneluded that

P

5. “The university is devated to t
of its fundamentalist religinus beliefs,”

he teaching and propagation
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“*Bob Jones University ix a religious organization' and
stated :

‘

cwe are dealing in this case not with the right of

the government to interfere in the internal affairs of

a school operated by a chureh, but with the interal
affairs of the chureh itvelf. There is no difference in
thix caxe between the @overmment = right to take away
Bob Jones fax exemption and ‘uhv governrent s right
to take away the exemption of o chureh which has a
rule of v+ internal docetrine or diseipline based on race,
although this churely may not operaie a school at all,”
G 10 2d at 1060 (P A1),

The dissent stated that the vsgjority, the IR, and
the distriet court in Green oo Cowdlly, had misconstrued
Seetion H0T(ede3) by fusisting that all the cight types of
orzenizations listed thercin he cowmon law “charitable®
organizations, (P A2L-A24). Tnstead Congress, by ew-
nloving the common tvc'hmclm' of Tegislating in the dis-
Juunetive, provided  that cach of the eight classes he
tax-exempt, Sinee the University falls within one of these
classes (religions""5, it ix exempt, and IRS eannot takoe
away the exemption granted by Congress.  The dissent
denied that recoanizing the tax exeiption of an institution
constitutes *‘subsidizing™ it (ibid. ;. and concluded that
the publie volicy of the nation favoring freedom of relicion
miny ot he made subordinate to a public poliey against
givereaination on oacceount of race in private, non-taxe-
i‘m':!wd n‘h"u. 1= m~tmm<mx (P ~\ ’4 \f’u"

“I id of Ilw\c [ the m“M Lpes o orgam miinm,‘ i w ddistinet
and sq):mxtc category. By the rules of statutory co- uction as well
as common zense, the word ‘or” must he read afte. ecach of the listed
categories.” (1 23,
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Summary of Argument

SUMMARY OF ARGUMENT

Bob Jones University, ax an exclusively religious or-
ganization, quahl'c as a tax-exempt organization under
the plain meaning of Section 501(¢)(3). The Court of
Appeals erred in holding that all tax- exempt organizations
must be “*charitable™; as that term was understood by the
distriet court in Green ¢ Connally, and thus be in con-
formity with *IFederal public poliey.”” The legislative
hixtory of Seetion H01(¢)(3) ix completely devoid of any
expression of an intent by Congress to deny tax-exempt
status (o all but **charitable™ (11 the (freen sense) organi-
zations.  (ireeir, in which no religions issue was litigated,
s erroncous in its reasoning and calls for the untenable
conclusions that, to be tax-exempt, an organization must
comply with anything that can be called ““public poliey ™,
and that non-taxation is tantamount to su hsidy, The Court
of Appeals” decision, further, requires violation of tho
principle of separation of powers.,

Bob Jones University 1x a pervasively religious min-
istry whose ruison d’ctre is the propagation of religions
faith. Its rule against interracial dating is a matter of
religious belief and practice. Denial of tax exemption to a
religious ministry becanse its established teaching and
practice violates **Federal public poliey” violates riehts
of that ministry protected by the Free Hxorcise (lanse of
the First Amendment. The compelling constitutional in-
terest in religions liberty mayv not be made to vield to an
indefinitely stated < Federal publie policy ™ respecting race,

The Court of Appeals™ decision violates the Establish.
ment Clause by upholding the Government s preserihing
of a minimum floor of aceeptable chureh doctrine to which
every religion must subseribe or else suffer taxation, Thoe
decision likewise eveates tax preferences for conforming
religions, and calls for excessive entanelements of Loy
croment with religions bodies since it necessitates COVETT -
mental surveillance thereol in order to assure their con.
formity to “*Federal public poliey .
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The power to tax is the power to destroy.  Liberty and
proportv are taken without due process of law hy force of
the decision helow which would dextroy the entire religious
cuterprize kuown as Bob Jones University solely hecause
it follows a religiously dictated policy respecting dating
by its students.
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ARGUMENT

I. The Court of Appeals Irred in Tts Construction of Sec-
tion 501(c)(3)

Petitioners z'zaiw subocantial elaims under the Relizion
Clavses of the First Soendiment, At the tireshold, how-
ever, it ix cleer 1 it the vonstitutional questions may he
avoided by the Comrt's fivst considering whethor the Con-
gres= utended the constoetion of =ecetion ATeY (D) -
posed by the Court ni' Appea 1 NI ;'.’{)’ o Catholie Bishep
of Chicasgo, 440 UL S {. OO0 TATHY o NE Martin Brangeli-
cal Lutlicran Cliurcl .‘m:‘h !M/.r//:;, L T WSS 1Y
Uosc LOWLTA 4077 (1081), Plainiy the Conziees, in
tion H0T(e) (), didd not write o Hmitation thad, (o Love faxe
exempt statis acelrirch, aschool, oy any other oresnization
devoted to S0T(¢s (5} purposer, must have a rae indly noun-
dizeriminatory polies.  That scetion erants tax-exempt
states to oveanizetions Coraenized and operated exelu-
sively for religions, charvitable, . . . or odueational pur-

g
}

e

.
LRI

JN
l
1
il

L]

poscs T Bob Fores Titversity gualifies ax a tas. eV et
oreanization under that provision,

The Cowrt of Apoeals, Lowever, has constried Section
D0T(e)(5Y to mican that each of the cieht types of oveani-
zation listed therein nst he Selaritable ™ as (et tern: wae.
understood by m‘ three Sdee court i Goeen o0 Coppsehi,
a0 B SMangp, PO DO COTETI a U per cnvicn sih
Hern. (rm‘ r, (:)u‘n. F04 UL S0 097 (1971). (I'nder that
constrnetion, H‘n relbeiors T oreanization which is the Dot
tioner love, "~ i the Congt of A"w]w"’»‘ view, required to
Le I conformity wi taxod as
tlanh i were not organized aed operated Tor relizions o
(111 TS PN A purposces.) P ATIAN),

th public poliey ™ or olwe o 1y

,7. Beb Jones University s a0 relicions institution of the tpe
catecorized by the Sapreme Court in Lemon o Kartennn, 403 17 <
OEZ 1T Tt does not sercly “incolve substantial relicious activiiy
and purpose™ (dd. at Hlog but i pervasively religious. (1 A40-.
A5 Sl see Point 1T of Arguiont, (e




Argument 11

The Court of Appeals’ construetion ix erroneous for
four reasons:

At misreads the plain woreding ot the statute.

2. It is contradicted by the legislative history of the

statute.

It adopts the ncorreet rationale of the distriet court
m Green, supra.

£ It requires an administrative usurpation of Con-
aressional law-making  authiority.,

1. The Plaii ”'('j:‘rq")'i(‘/,l //j' SNeotion .7’)](('/(5;’}

Nection p0T(e)(3) Tists cleht catecorios of purposes of
exenipt organizations, one o which i~ “eharitable” and
all of which are 2iven in the (¥i~:j11“'1‘\'u (‘”1‘01&”;011\
charitable, seientiiie [cted], o0 Sor die prevention of eruelss
to children or animals™). Thv Court ol Appeals holds
111(11 exempt organizations must all have a particelar one
of the purposes—namely, ulnuﬁ‘l e’ The cenrt thus
rewrites the statute by erasing e disjunetive, o',
(whereby charitable™, ©relicious"", and other purposes
are given in the aliernative), The court further takes a
single one of the alternative purposes (“charitable™) and
superimposes it on all the other distinet purposes (result-
me also in the redundaney thar *charitable, as one of
the eight purpeses, must be <ehariiable’™). That con-
struction overtheos s the estahlished prineiple that words
of a ~tatnte are to be interpreted in theiv ordinary, every-
TONCABHCATT (T,
that no cne part o a statuie should he interpreted in such
4 wanGer as to o ereate rediwwdaney, Joreckioeo (01,
Searle - Co,, D07 UL S0 Leh, B0T008 (1951,

In DReiler ) Nog ot (H."'I} 20U N300 1 1aTy 1t
was contended that certain wording o Sectiog 4 of the
Clayton Act (" Any person who <hall be injured in his
husiness or property o7

R SR N S B TRIE
‘bl‘\ SOTESEON (‘ ’/’l: . ji‘u'l((‘:/, N W
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activi*;” or property related to one’s business.”” The
Court rejected this attempt to transfer the meaning of
one statutory term to another statutory term emploved in
the disjunctive:

“That strained construetion would have us ignore
the disjunctive *or’ and rob the term ‘property’ of its
independent and ordinary significance; moreover, it
would convert the noun ‘business’ into an adjective.
In construing a statute we are obliged to give elfeet,
if possible, to every word Congress used.  United
States v. Menasche, 348 U, 8. 528, 538, 539 ... (Canous
ol construction ordinarvily suggest that terms con-
neeted by a disjunctive he given separate meanings,
unless the context dictates otherwise; here it does
wot . .. Congress’ use of the word *or’ makes plain
that *business’ was not intended to modity ‘property’,
nor was ‘property’ intended to modify ‘husiness’.

Id. at 339.

The attempt of the Court of Appeals here to make **re-
ligious’” an adjective modifying **charitable’? is an equally
untenable construction.®

Further, where substautial constitutional issues under
the Religion Clauses would arise hy vitrue of the extension
to religious institutions of a governmental requirement,
this Court has held that the extension may not he lelt to
implication, but instead ** there must he preseut the affirma-
tive intention of the Congress clearly expressed.” NLRD
v. Catholic Bishop of Clicago, supra, at 500. As is seen
infra, substantial Religion (lause issues indeed arise under
the Fourth Cireuit’s reading of the statute. The Court of
Appeals sought to extend, to a religious institution, not

8. “Each of these [the eight types of organization] is a distinet
and separate category. By the rules of statutory  constructinn  as
well as common sense, the word *or’ must be read after each of the
listed categories.”  Widener, ., dissenting, in Court of Appeals.

(P A23).




Argument 13

an explicit statutory provision, such as was at issue in
Catholic Bishop, but rather to add a requiremeitt, not even
tound in the words of the statute, namely, a racial non-
discrimination provision. This presents an even more
egregious breach of the Catholic Bishop prineiple than the
NLRB had attempted.

2. The Legislative History of Section 501(¢)(3)

The Iegixlative history of Seetion 301(¢)(3) reveals a
total absence of any intent on the part of Congress to deny
tax-exempt status to religious institutions that do not main-
tain a policy against racial diserimination.

The exemptions from taxation now contained in Sce-
tlon 501(c)(3) originated as a part of the Tartlf Act of
1894, 28 Stat. 509, 536. That original statutory provision
stated:

*[NJothing herein contained shall apply to corpora-
tions, companies, or associations organized and con-
ducted solely for charitable, religious or educational
purposes.”’

There is no indication that Congress incorporated or had
reference to a **connuon law of charitable trusts’’ in enact
ing this corporate income tax statute. Further, even at
this beginning point, Congress clearly  distinguished re-
ligious and educational corporations trom charitable cor.
porations.

After the ratification of the Sixteenth Amendment,
Congress passed the Tariff At of 1913, ch. 16, © 11, a8
Stat, 114, 166, Seetion 1T G(a) exempted fron: the income
tax:

“[Alny corporation or association organized  and
operated exclusively for religious, charitable, seiontifis
or educational purposes, no part of the net income of
which inures to the benetit of any private stockholders
or individual.”
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Again the Congress separated religious and edueational
organizations (aund now. in addition. scientific organiza-
tions) from charitable organizations Again, there is no
indication that Congress had any reference to a **common
law of charitable trusts’. To the contrary, if Congress
had believed that common law prineiplos® applied generally
to its tax exemption statutes, it need not have added the
requirement that, for a corporation 1o he exempt from
taxation, no part of ixx net carninzs could inure to the
benefit of any private stoeklcider or individual, I'ndm*
a generally accepted conmon loy delinition of “charity’
no income could nure to the henelit of a private })(31.\011.
See 4+ AL Seott, The Low of Trusts © 376 (24 ed. 1956),
Thus, the inclision of a regnivenient to that ceffect in the
statute was completely wnnecessary if Coneress had in-
tended all organizaiions to aqualifv as conunon law eharities
in order to be exempt from taxation.

In subsequent Resenne ;\M's. Congress continued to
broaden the list of e nnt purposes. See Revenue Aets
of 1018 (ch. 254, £ 213(6), 40 Stat, 1057), and 1827 (¢l 08,
TA3T(6Y, 42 Stat, 27), wherein again C'ongress maintained
the distinetion between “chariable and othoer types of
organizations.

The Tnternal Revenue Service iteolf was <cusitive o
this distinetion, and, i I T, 1800, [1-2 ¢ B, 151 (192 3),
flatly stated:

“Tt seems obviovs that the intent must have heen
to use the word *charitable® in Section 221(6) [the
precursor of Seetion J01e) ()] in s more prostrictod
and common meanine and no! to inelude oither reli-
gious, sceientifie, Literary, wdeeational, civie or <ocial
welfare organizations.  Otherwise, the word *chari-
table” wourld ‘m\v heen seed Dy ftsolf as an all-inelnsive

1(*1'111 fm‘ 'n i< lmmdcw sense 1 me Iudw all of hv

Th'lt Congress (nu‘ll he soid 1o ]("'\ ate from any specifie
Sense m ‘common law™ at all ix problematical in o federated Union
of fifty separate jurisdictions, (‘:l(‘ll pursuing its own path with respect
to common law development.
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specific purposes ennerated. That the word ‘chari-
table’ wax used in a restricted sepse ix also shown
from its poxition in the section. The language Is
‘religions, charitable, weientifie, literary, or educa-
tion ... "

This substantially coutemporancous construction ' of the
tax exemption piovisions of the Code accords precisely
with the plain wording of the ~‘z:11m<*, and direetly contra-
diets the construetion given it by the court below.

The exewption fremw taxation coutained in the Revenue
Act of 1821 remained unchanzed in the Revenue Acts of
1924, 1926, 1928 and 19220 Xforeover, the regulations
issued by the IRS under the Revenue Aet of 1924 defined
the term *eharitable ™ to mean solely **pelief of the poor™
Treas. Row, 65, Art. ﬁi'.", as al=o did the regulations under
the Iwum e ANets of 1026, 182% and 193212

The Revenue Aet of 1934, ¢h. 216, S101(6), 45 Stat.
680, exempted from taxation the identical categories of
organizations that were exempt under prior Iw\(*nuo Actg,
as did the Revenue \(1 of .36, ¢h. 740, ° 1(!1(‘)) St‘1t
1648, and the Revenue Act of 1928, ¢l 554, 101(0) 52
Stat, 4470 The rvg‘ul;nimw promuleated mder thexe
Revenue Aets continued to define the term **charitable’
=olely ax “relief of the poor, 13

In enacting Seetion 161(6) of the Iuternal Revenne
( mlv of 1839, « ongress mmmmd to exempt from taxation

10, See N a/zmm! Mufiler Declers dAssociation, Ine. . United
Sttes, A0 UL S 472,477 (11970,
11 Revenue et of 1924, ch. 176, § 2314 ('H 43 Stat. 2583;

Revenue Act of 1920, ch. 20, ;523] O, H Stat. 9 Revenue Act of
128 ch, 562, § 103(6), 45 Stat. 791 : Revenue .\Ct of 1932, ch. 154,
310306), 47 Stat. l(ﬁ.

12, Treas. Reg. 09, Art, 317 I\ewmw Act of 19200 Treas.

Rea. 74 Art. 327 (Revenue Act of 1028); Treas, Reg. 77, Art. 327
t Revenue Act of 1032y,

13, Treas. Reg. 8o0 Art. 1010021 1 Revenue Aet of 1034)
Treas, Reg. O Art. 101001-1 (Revenue Act of 19361 Treas, Reg.
101, Art, 101{01-1  Revenue Act of 103R).
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the identical categories of organizations that had been
exempt from taxation under the Revenue Acts of 1934,
1836 and 1938, During the fifteen years in which the 1939
Code remained in effeet, the IRS issued three sets of regu-
lations, each of which defined the term ““charitable’ to
mean reliet of poverty,

Seetion 501(¢)(3) of the Internal Revenue Code of
1954 continued to exempt the sanie categories of crganiza-
tions that had been excmpt from taxation under the 1939
("ode.

The Report of the House Ways and Means Committec
on the 1054 Code stated that Seetion 501 **ix derived from
sections 101 and 421 ot the 1939 Code. No clange in sub-
stanee Jias beew made exeept that employees® pension
trusts, ete., are brought in the scope of this section.”” H. R.
Rep. No. 1337, 83d Cong,, 2d Sess, A165 (1954). (Kmphasis
supplied).

The position now advanced by the IRS is thus very
clearly not **a substantially contemporancous construction
of the statute by those presumed to he aware of Coneres-
stonal intent,” National Muffler Dealers Adssociation, Ine. 1
[ated States. supra, at 477, but is simply one of recent
vintage which has never heen endorsed by the Congress,!s

I+ Treas. Reg. 103, §19.101(0)-1 (1939 Code) : Treas. Reg.
T S 19701061 €1939 Cade ) ; Treas. Reg. 118, § 39.101(6)-1(h )
(1939 Code).

15, Ina footuote contained on page & of Senate Report 94-1318,
relating to enactment of a racial nondiserimination restriction on
tax-exempt social clubs in Pool. 94508, reference is made by the
drafter of the Report to this Court’s summary affirmance of Green
©. Connally, supra. This mere reference is not remotely an endorse-
ment of Green's censtruction of $301(¢)(3).  The drafter only
shows his Jarck of awareness of this Court’s express disavowal of
any prececent effect of the Green decision which it made in Bob
Tones Unieersiry o Stmon, 416 UL S, at 740, Nor is such a refer-
cnce a reliable indicator of the intent of the Congress which enacted
S80Tter (3. Consumer Product Safety  Commission v GTE
Sylvania, 447 (7. S, 102, 118 n. 13 (1980).
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SoGreen e Connally

The foundation of the Conrt of Appeals® opinion is the
opinion (per Leventhal, 1) of the three-judge court in
Cireen. That opinion, however, aliords no =ound hasis tor
the denial of tax excmipt-«tatus to the religions insfitution
now hefore the Court,

Fiirst: this Court, in Bob Jowes University v, Siwon,
A6 TS0 725, ot 7100 indicated that its afiivmance of Green
lacks the precedentiol weicht of a case mvolving a truly
adversary appeal to that Court.

Second:the Green opinion may not be utilized in any
way to sipport policies or actions of IRS which impinge
upon the libertios of religious institutions or ¢reate exees-
sive governmiental entanelements with them hecause 1o
relivions elaimant and no Religion (lause elaim was pres-
ent in the Green itization.  Indeed, Judee Loeventhal, in
his opinion in reon, expressiy declined to consider any
Ixsues pertaining o tax cxemption of religions hodies. Sco
Gircen, supra, at 11681169,

Third: even if the fireen opinion conld be read as
applying to religious institmtions regardless of Free Kxer-
cixeand Fstablishment Clanse considerations, it is an

To. Only on May 14h 1981, following the expansion (hy orders
issted Mav 30000 and June 20 1980 of the Green mjunction to
mciude, for the first time, religions schools, did any such school
hecome a party to the Green litigation. The United States Distriet
Court for the District of Columbia on May 14, 1981, granted inter-
vention to Clarksdale Baptist Chureh, Clarksdale, Missisaippi, which
opernies Clarkedi’e Ttist Schoo!, and on July 13, 1081, ordered
e Injunction orders of May 5, 1980, and June 2. 1080, suspended
“to the extent they apply to chureh operated schools in the State of
Mississippi L L pending final solution of the issues raised by the
mtervenor herein, the Clarksdale Baptist Church.”  The “issues”
related to religious free exercise amd church-state entangiements,
See Green oo Regan, Civil Aetion No. 09-1355, T pited States Dis-
trict Court for the District of Columbia.
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claborate, but insupportable, effort to write a provision
imto the Iuternal Revenve Code which the Congroess did
not write and did not impls.  The maior prenise laid
down in the up nion is that, o he tax-ex ecmpt, an organiza-
tion must he in complinnee with @ Federal public mhxs}‘ .
The winor premi=e ix that an orsmization which diserimi-
nates on account of vace i~ in violation of **JFederal public
voliey ™.

The conclusion '~ that ~uch an oreanization nist he
denied tax erenmption. The Grcon eonrt pointed 0 no
!:m;raz:i;:v wherein the Congress ad <ald soeh o thine, :md
the Jong essay supplicd 1)\' the conrt is nothive more 1ha
Aomustering of veasons why the Conzress eaahd sav =0
shondd the Congress ever want o, The lenigthiy first poe-
tion of the opiuion “General Law of Clharitable Tros="",
TIHT-1161) Ix an o
the faw of charitalle trusiss The anslosv s fentative
since {a) the opinion declines to conelude whother
cducational oreraization that practices racinl diseringn
tion can qualify for w\’i'l“hm- asoa enaritable trust fas
to that, uecor (1'21” to the opinion, [t ]heve i gl bast wrave
doubt.” !/,., t1157) : l)) the court can oniy suv that
the trend™ in the cases is in the opposite diveetion of
denying sueh qualilication (here eiting no enses and relv-
ing sofely on Bogert' and two fnw roview aetiel S T8

at 1160).

Having merely analogized 1o the covmion law of

<

nalogy of" the Inw of tax exemiption to

chariabic trust=, the (rcon opinion continaes it effort o
stpply substance and intent, missing i what the Conereos
wrote, by golug on to <ay that this “common law refo IR
i~ not really *“the ultinede eriterion for detorininaiion
whether such [racially dizeriminatory] schoois are i
gible™ for tax exemption: that eriterion is insioun ST

.

“Foedeval poliev'. 14, at 1161, Menis. wholly Tacking in

A E

thv npmmn i~ any authority in the decisions of e S,

17. G Bocert, Toe Law or TRUSTS < ND TRUSTEER,
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preme  Court for the asswuption  that  adberence  to
TFoederal poliey ™ (declared or nudectared i relation to
the matter at hand) shall deternnne the tax exemnpt status
m" any S0 )i oreanization.  Tawl Track Rontals, Tue,

CComilssioner of Tuternal Bevepeae, 356 TS0 30 (199%)
and Lidly vo Cowenissioner of Tuterial Revepe, D [ =,
90 1), t'iiml in the Grecy caxe deal merely with the
qrestion of what constitutes a U necessary’ business ex-
potise (v hieh i~ therefore dedaetiblen This dine of cases
he'd that w tinding of “neccs=1v™" con'd wot he made 1f
the  alfowmiee of dednetion would  frustrate shavpiy
defined national or ~taie poicies proserviping particalar

kinds of mnulml 4\,<l< necd by some governmental deelava-
tion theveot.™ Td Track, ot o5-04 The {reen court's

application ot this phrasing, srising n the context of
Checessary business expenses' Qs gross ulisappropria-
tion of language, The sense, For cxonple, of Tank Track
is that a busmme < expense is not “necessary’™ when 1t s
meurred o violation of a state truck weight  statute.
Mowanee of sueh a deduction wouwd actualiy amount to

M M N 4 3 A T sxr s N Y v ~ »
rewarain i violator ol state law precisesy ol aeconnt of

that violation.  Cf., Comniissioner o Tellicr, 583 UL N,
BT, B8 CLLEY s Commiasiole s oo Sallican, 36 UL S, 27,
2O 100Ny, Fanic Trocis does not remotely establish a
prineiple that au institution of relizion or fearning <hall
loxe entively Its tax exemption i It fasis, inoany respoes,
to be i conformity wich @ Federal pubiie poliey™

But if, nevertheless, an uneritical view were taken of
thie (7recy court’s prineiple, then nonconformity with wfiat-
ceer may be said to be ot Federal publie poliey™” necessarily
brings with it denial of tax exemption.  “Federal publie
poliey™ 1= by no means hited to poliey respecting racial
diserimiuation.  The Age I)iscl'iminatiml m- Fuployinent
Act of 1967, 29 U0 S0 L 7621, of seg., expresses Federal
public poliey **to prohibit arbitrary age (h.\‘('l'llnl]lutl()ll mn
cmplovment.”” The Oceupational Nafety and Health Act,
20 U0 N Co D60l of seq., expresses Federal publie poliey

e e i g b
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“to assure =0 far as possible every working man and
woman in the Nation safe and healthiul working condi-
tious.”” The General Kdueation Provisions Aet, 20 UL S, (.
2 1221-1, declares it to be ~the p()liw ot the United States
of Anieriea that every citizen s entitled to an edueation
to meet his or lier full potential withoat finaneial barriers.”
The National Environmental Poliey Act of 1969, 42 U, S. (.
§ 4331, ¢f seq., xtates that it ix *the continuing poliey of
the Federal Goverument . . . to ereate and maintain condi-
tions under which man aml nature can exist m producetive
harmony.” It follows, it the Green rationale is accepted,
that if any organization, otherwize exempt under 3501
(¢)(3), were to diseriminate on account of' age, maiutain
unsate or unhealthful working conditions, create any fi-
nancial barrier to education, based on sex, or create any
enviroumental disharmony, that organization’s {ax exemp-
fion would have to be denied.™ Further, the rationale of
Green, in it foundation in Zauk Truck, embraces offenses
not only to Federal public policy but also to ** siate policies
proseribing particular kinds of conduct.” Therefore viola-
tion by a 501(c)(3) organization of zouing Laws, huilding
codes and myriad other state proseriptive laws would
necessitate revocation of federal tax exemption.

The rationale of the Green court is also in error in its
strained effort to convert non-taxation into virtual sub-
sidy, or positive *‘financial support”. There is of course
no ustlhcatlon 101 thxs m a xuw‘l lie ()i the lmelndl

I8, And for furthcr potential consequences see T, Neuherger
and T. Crumplar, Tax Exempt Religious Schools Under . dttack:
Conflicting (als of Religious Freedom and Recial Integretion, 483
Fordham L. Rev. 229, 272-273 (1979,

19. Should a tax-exempt organization e in violation of some
particular Federal statute (and no such violation i~ here charged to
petitioner ), the proper means of enforcement is found in the remedial
and penaity provisions of that statute, instead of in revocation of
tax-~exempt status,
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Revenue Code, or in any decision of the Supreme Court.
The rationale ix necessarily contrived, heing hased upon a
series of inapposite inferences which the court, in it< ap-
parent zeal to =upply what was lacking in the mind of the
Congress, seized wpon.  Iu Wals v. Tar Comomission, 397
UL S 664 (1970), the Supreme Court noted that tax exemp-
flons ereate an “indirect cconomic houelit™ (id, ot 670,
and stated that income tax exemption of «hurches repre-
sents a “*benevolent neutrality toward churches and re-
ligious exercize generally o long asx none wis i'u\'m'wl
over others and none suffered interference.”” I, at ¢
6772 The Court pointed to the true nature of tax oxe mp-
tion by noting that in refraining from taxation tteovern-
ment does not transfer a part of its revenue to churehoes
but simply abstains from demanding that the chureh sUp-
port the state.”” ®

“Tax exemption”, said Justice Brennan in concurrence,
. Cunstillltcs mere passive state involvement with religion and
not the affirmative involvement characteristic of outright govern-
mental subsidy.”  /d. at 601,

(X%

21. " Furthermore, ‘refraining from taxation' is not philosophi-
cally or operationally equivalent to subsidizing . . . The most essen-
tial difference---with respect to nonproducers of wealth particularly--
is that tax exemption, in and of itself, convevs no monev whatever
to an organization, which cannot build a birdhouse or buy a hathmat
with it The only money such an organization has is what its
supporters contribute to it hecause they believe in it. Al that a tax
exerption does 1s to permit the Tull value of such contributions to
go 1o the purposes intended without diversion to the guvernment,
which the contributors already support in their own proper capacity
as taxpayors. No one is compelled Dy tax exemption to support the
organization, as they would he by taxation aud appropriation,  The
organization’s flourishing or failing is thus dependent upon its appeal
to voluntary coutributors rather than upon the vote of a conunittee
of legislators dispensing funds raised from evervone by the taxing
power of the state.” D, Kerrey, Wiy CutrcHEs Stuovin Nort
Pay Taxes, 12-13.

et i e
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Separation of Powers

The Green opinion calls for a plain usurpation ot
Congressional law-making powers by the nou-cleeted pub-
lic servants ol the Internal Revenne Scrvice. Following
the prelimiary mjunetive order of the eourt in Groen
LIRS, by a press release ot July 10, 1070, «tated that private
schiools which maintain rzwiul]\' 411&011111111‘1tn1y policies
were no louger eligible for tax exemption.  (JJA, A235).
Constantly expanding it< law-makinge auder the order, IRS
isstied o series of rulines** culminating in the Proposed
Revenne Procedures in 1978 and 1979 (43 Fed. Reg. 37290
(1978) and 4+ Fed. Reg. 401 (1979)) calling tor compro-
hensive allinnative action programs hy private (including
religious) schoolx, awarding IBS agenis with accordion-
like powers to exereise personal subjective disceretion as
to whether, for example, an Amish school had engaged iy a
sufifeiently “active and vigorous™ program to “recruit
students on the buasis of race.  (Proposed Reveunue Pro-
cedure, February 9, 1979, ©4.03). Thix Court has cou-
sistently refused to permit administrative agencies to add
to or rewrite laws cnacted by Congress.  1u T[uu/uzfz‘mz
General Equipncent Co. oo Conanissioe, 297 UL S0 129, 154
135 (1936) the Court stated:

“The power ol an administrative ofticer or hoard
to administer o federal statute and to preseribe rules
and regulations to that end ix not the power to nake
law—for no such power cun be delegated by Congress
—but the power 1o adopt regnlations to carry into
effeet the will of Congress gs H\:pl‘(wx’('(l by the statute
o+« The statute defines the rights of the taxpaver and
fixes o standard by which sueh rights are to he mea-
surud " (Innph(x\n sup )de

22, Greem @ Kennedy, 309 F .\u;)]». 1127 D D Co1v70;

23, Rev. Rul. 71-447, 1971-2 Cum. Dull, 230 Rev. Proe, 72-34,
1972-2 Cum. Bull. 8347 Rev, Proe, 7330, 197522 Cam., Dull, R
Rev. Rul. 75-231, 1975-1 Cum. Bull, 138,
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In Mabil Ol Caorp, vo Higginhotham, 436 T, 8. 618,
625-26 (1978), this Conrt said:

“There is a basie dilference between filling a gap left
by Congress" silence and rewriting rules that Congress
has aflirmatively and specifically enacted . . . Per-
haps the wisdom we possess todav would enable us
to do a better job ... thau Congress did [years ago]

.+ but even it that be true, we have no authority
to substitute our views for those expressed by Con-
gress i a duly enacted statute,”

There is absolutely no evidence in the legislative his-
tory of Section H01¢e)(3) that ongress intended to permit
the IRS to be legislators for the nation or that (C'ongress
intende d to permit the IRS to selectively use the taxing
power g ranted to Cougress to enforce those public pol
10108 Wlnch the [RS, based on its own value judgments, has
determined to he worthy of enforcement.

II. Application to the Petitioner Religious Ministry of the
Court of Appeals’ Coustruction of Section 501 (c) (3)
Violates Rights of That Ministry Protected by the Free

Ixercise Clause

Wheve governmental action is challenged as violating
the IMree Fxercise (lause, the Court has held it necessary
to juquire: (1) Is 1'(‘11‘("1011:\ exercize involved? (2) If so
would the challenged governmental activity burden that
exercise?  (3) If it would, would that burden nonetheless
be justified by a compelling governmental interest in the
rextviction imposed?  Thomas v. Review Board, — T, S,

U0 SO T WL 34T, 4344 (1981).

1. Religious Exercige

Lo Petitioner is a Religions Ministry. The record is
clear that the pefitioner ix a pervasively religious min-
Istry which the Government did not found and does not
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fund. The extensive findings of the trial rourt with ve-
spect to Bob Jones University (see in particular Findings
of Fact Nos. 1, 3, 4, 3, and 8; P> A40-4D) establish, bevond
any possibility of contradiction, that Bob Jones University
is a religious ministry.

Schools indistineuishable (in terms of constitutional
significance) from petitioner have been declared by this
Court to be “*an integral part of this religious mission®" of
their sponsoring churches * (Lemon oo Kartzman, 403 U, S,
602, 616 (1971), that mission being **the only reason for
the schools” existence (Meek ¢ Pittenger, 421 U, S, 049,
066 (1975)) « whos » “affirmative, if not dominant. poliey is
to axsure future adlierents {o a particular faith by haviug
control of their education (Tilton . Richardson. 403 T, 8.
672, 685-686 (1971) ; who=e teachers advance the relicious
misxsion of the church-related schools in which they serve
(NLREB v. Catholic Bishop of Chicago, supra, at H01);
whose teehnical training “‘gocs hand in hand with the re-
ligious mission’’, so that, within the school, “the two are
inextricably intertwined.” Meek, supra, at 366.  And sce
opinion of the Seventh Cirewit in Catholic Rishop of
Chicago v. NLRE, 559 F. 2d 1112, 1119-1120 (7th Cir. 1977) ;
MeCormick v. Hirsch, 460 F. Supp. 1337, 1352-1354 (). D.
Pa. 1978). The Supreme Court upon its review in Catliolic

24, The district court, in its indings of fact, stated:

“The fact that plaintiff is not affiliated with anv denomina-
tion, vet, at the same time, is totally guided by its funda-
mentalist beliefs, attests that plaintiff s a distinet religious
organmization i and of itself. Plaintiff is not an educational
appendage of a recognized church that may allude in its educa-
tional processes to the heliefs of the parent religious order,
Instead, the organizational source of plaintifi's religious heliefs
is the university. The convictions of plaintifl’s Taith do not
merely guide its curriculum but, more importantly, dictate for
it the truth therein. Bob Jones University cannot he termicd a
sectarian school. for it composes its own religious order.”

(P Ad4L-A4S).
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BN()p referred to **the admitted and ebviens fact that
the raison d ctre of parochial schools is the propagation
of religious faith™ (440 T. 8. at 503), having previously
described Bob Jones University ax *tdevoted to teaching
and propagzation of its fndamentalist religious hehiefs™
Bob Jones Unirersity v Simon, $16 UL 8. 725, T34 (1074).

B. The Restrictive Policy of Petitioner is a datter of
Religious Belief and Practice. The trial court found:

A primary fundamentalist convietion of the plaintitf
is that the Seriptures forbid interracial dating and
marriage.  Detailed testimony was presented at trial
elucidating the Biblical foundation for these heliefs.”
The Court finds that the defendant [the Goverument |
has admiited that plaintift's [the University '] heliefs
against interracial dating and marriage are genuine
heliefs.”" (P AG).

The Court of Appeals affirmed this finding. (P A2). Ir-
relevant, under this Court’s decizions, are any qguestions
whatgoever as to whether those religious beliefs accord
with any beliefs held by the Gevernment, the public, or any
other religious groups large or small, or whether those
heliefs are offensive to some or unpopn]ur with many.
Cantieell . Connectiont, 322 T, S, T8, 86-837 (1944) « Fowler
r. Rlode Tsland, 345 UL S, 67, ()9—{0 (1945).

Imposition Upon Rcligious Erereise

The Court of Appeals, acknowledging the presence of
petitioner’s religious heliefs, failed to examine the question
of the effeet which denial of tax exempt status would have
upon the oxercise thereof through the religious ministry
in question.  Trivializing that fundamental issue by dis-
posing of it through a pm‘t of one seutence (**Assuming
tht tlw revoct mon of = .)01 ‘.>) std'llh does impinge

25 - \. AOGO-AT 3.
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upon the University s practice to some extent, . .."" P A12),
the court moved at once to the separate issue of compelling
state interest.

This Court has loug insisted that religious Iiberty is a
“preferved” freedom (Wurdock oo Pennsylranca, 319 LS,
105, 115 (1943)), and that the exercise of IFirst Anwend-
ment liberties may not be conditioned upon the payvment of
taxes.  ((frosjean . dacerican Press Co, 207 T, N 202
(1936)).  The framers of the First Ameecdment were
aware of, and rejected, the view that taxes might be nn-
pesed whose “*main purpose ... was to suppress the pub-
lication of comments and erificisms objectionable to the
Crown.™ Td.at 248, 246, Coertaindy it s unthinkabie today
that relimious expression may be taxed bhecause it inchudes
purposes objectionable to any hranch of the covernment?
Had the Court dealt with the case fairlyv, it would have
found the obvious: that the denial of tax exemption to o
religious ministry which does not depend upon, or seck,
public funding (P A41), and which is utterly dependent
upon the religious community which it serves, 1s of noten-
tially devastating effect.

While the non-tasation of suech organizations is not
“finaneial support’’, or a “‘subsidy™’, or m such a sense a
“henefit”’, the Imposing of 1axation may well constitute
a crippling burden. It is utterly misleading to sav, as does
the Government, that deprivation ol tax excmption of the
petitioner ““does not compel petitioners or any other reli-
glous institution to alter their religious teachings, or com-
pel their students to violate their benefits.”  (Brief for
United States, 14). Py the same reasoning, governinent
could order the razine of the University'’s buildines and

26. As the Court stated in Sherbert o, erner:

“Guvernment may [not] . . . penalize or discriminate against
individuals or groups because they hold religious views abhor-
rent to the authorities . . . nor employ the taxing power to

inhibit the dissemination of particular religious views h
374 U S0 398,402 (1963).
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the dispersal of its ~tudents without violation of religious
oxorcise. The tax ordinance found violative of Free txer-
cise in Murdock e, Pennsylvania did not require the altering
of any religious teachings or the violation of any beliefs.
Tt was nevertheless tound to hurden the exercise of a re-
ligious ministry. In Canteue I, supra, an orvdinance re-
quired (as in the mstant case) a religious winistry to be
in conformity with the wind ol a governuental agent as
4 condition necessary to itz cvaungelizing cefforts; the or-
dinaice contained no language stating that Jehovah's Wit-
Lesses niust “aiter their teachings™ or **violate their be-
liefw, ® As in Sherbert, the pressure on the University
to forego its religions practice s cunmistakable™. Sher-
Lert, supra, at 04,

The burden on religious exereize must also be seen 11
another aspect. 1 the broad Fourth (‘irewit—(irecn prin-
ciple be accepted, that tax exemption is to be denied to
a religious ministry which i said to violate “Federal pub-
lie poliey™ on racial diserimination, then that ministry
necessarily is lett to the congressionally uncontrolled dis-
eretion of administrative agents to determine what shall
and what shall not constitute violation of that publie pol-
iev and, indeed, how that policy <hall be advanced. The
imevitable resull is seen in the post-Green activities of
IRS. culminating in the Proposed Revenue Procedures of
197% and 1979, sipra. The TRS requirenients contained
therein were xo plirasced ax to leave TRS employees plenary
subjective powers to regulate relicious schools, giving rise

27 One of the primary tools of the religious intolerance which
caused our ancestors first to flee England, and then to erect the pro-
(ective barrier of the First Amenament, was the use of the law to
place restrictions or exact penalties on the use of property for non-
conforming religious educational purposes. Particularly, the English
courts employed the device of denying the enforcement of charitable
trusts in favor of dissenting religious bodies. Seu 1. PATERSON,
[ IBERTY OF TIIE PRESS, SPEECH, AND PUBLIC WORSHIP, 515-5330
(Londoi, 1830 and J. R. Greex, History or THE ENGLISH
ProrLe, vol. 3, p. 189 of seq. (London, 1880).




28 Argument

to the kinds of hazards condemmed in Keyishian v. Board
of Regents, 380 U. S. 584, 601, 604 (1967).

3. Lack of Competling Gevernmental ITuterest

This Court has held that religious liberty may not be
denied in the absence of a cowpelling govermmental in-
terest:

[}

only those interests of the highest order and
those mot otherwise served can overbalance elaims to
the free exercise of veligion.”” Wisconsin ¢. Yuder,
406 U. S. 205, 215 (1972).

If, as the Green—Iourth Circuit rationale holds, tay
exemption is to be denied 1o a religions ministry whose
religious practice is deemed to vislate publie poliey, a court
is put to selecting, among myriad **public policies™’, those
which it conceives to be of such compelling public interest
as to be made superior to religious right. To the dedi-
cated environmentalist, envivronmental values are certainly
of “‘the highext order™. There are those who assert popu-
lation control as the supreme necessity facing mankind.
Examples readily multiply. Unless the concept of ““com-
pelling state inferest™ is extreniely constricted, religious
liberty remains not a preferred freedom, but is debased to
being a mere privilege, enjoyved by grace of government
and cowpletely =ubordinate to govermuent poliey.

This Court has reviewed many religious liberty casxes
over the years but has found in but a handful a govern-
mental interest of =ufficient magnitude to justifv the sub-
ordination to it of religious exercize.?® As the Court has
made clear in those cases:

28. See, eg., P. R Enrnicu, Tour Porvration Boas, xi.

29. See, e.g.. opinions in Reynolds w. United States, 98 U. S.
145 (1878) ; Late Corporation of Latter-Day Suaints v. United States.
136 U, S0 1 (18900 ¢ Dawvis o Beason. 133 U, S, 333 (1890)
Jacobson v. Massachuseits, 197 U, S. 11 (1905) ; Prince . Massa-
chusetts, 321 U. S. 158 (1944),
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“The conduct or actions so regulated have invariably
posed some substantial threat to publie safety, peace
or ovder.” Sherbert, supra, at 103,

In all of the other cases, the religious elaim has prevailed
—ceven where the state’s interest “ranks at the very apex
of the function of a State.” Yoder, supra, at 213
In the present case the governmental interest does not
concern a federal poliey favoring racial nondiserimination
in public institutions, or in private institutions receiving
hnan(lal assisfance in the tmm of paynients representing
“meseapable educational cost.™  ('f., Norwood . [arrison,
113 T. S. 453, 464 (1973).%" Rather the issue is whether the
erercise of o sincercly held religious belicf, by a per-
vasiely religious private nstitution awelich is not the
recipient of direct or indirect financial assistanes froin
government, which is not charged with violation of wny
state or federal statute. and which poses wo threat to
public safety, peace or order, shall result either in the
denial of its tar- -erempt status, awith the necessarily serere,
and possibly fatal, econontie harm which must result there-
from. or the compelled abondowment of an article of faith,
Merely to state that question ix, in lieht of this Court's
long tradition in the uphoiding of religious liberty, to point
to the clear auswer in the negative. Put differe ntly: shall
the (~unzpr'llz'm; constitutional Interest in religious liberty
be made to yield to an idefinitely stated federal public
policy respecting ruce?

36, The Court in Norweood was careful to sav that, while the
State could not supply textbooks to private schools which denicd
admission to blacks, it could properly supply other material, costly,
and mdispensable “generalized services” such as electricity, water,
police and fire protection to such schools. 7hid, Even if tax exenip-
tion were therefore considered to be “financial assistance” to a
=chool, it would appear to be akin to the “generalized services”, ic..
benefits not “readily available from sources entirely independent of
the state.” IDid.
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III. Application to the Petitioner Religious Ministry of the
Court of Appeals’ Construction of Section 501 (c) (3)
Violates the Establishment Clause

In three respects the Court of Appeals’ decixion calls
for violation of the Establishment Clause. Tt requires
that religious bodies adhere to a governmental standard
of religious practice, or else be taxed. It gives distinet
and substantial official tax preference to those religions
which will conform their practices to that staundard. It
enmeshes government in excessive enfanglements with re-
ligious bodies unless the latier are willing to forego tax
exempt status. These three coustitutional breaches-—
compelied conformity, religious preference, and entangle.
ment—have been signally vejected in the national tradition
and wisely condemned by this Court.

1. The Imposition of Conformity.

The premise has been laid down in many decisions of
this Court, but nowhere better stated than in 1West 17 Lrgiida
State Boaul of Education v. Burnette, 319 U. S, 62+, 642
(1943) :

“If there is any fixed star in our constitutional
constellation, it is that no official, high or petty, can
preseribe what shall be orthodox in politics, national-
ism, religion, or other matters of opinion . .. .»

With Barnette the Court turned awayv (forever, it may he
hoped) from the alluring hut totalitarian view that t religion
must be united with the state in common thought and
spirit.®

31. Gleichshaltung, or the principle of universal courdination
of belief and practice with the polity of the state in all areas of
national life, was the supreme principle of unity in Nazi Germany.
See R. GrUNBERGER, THE 12-YEar REerci, 337, 4R1-501. The
companion of this principle is the 17th century doctrine of “'reason
of state”, whereby the prince might violate the common law “for
the end of public utility.” See C. J. Frievricu, THE AGE OF THE
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In the present case, the Court of Appeals has accepted
and mmposed the doctrinaire view that religious institutions
must conform their practices (the expression of their be-
liefs) to **fundamental . . . socictal values [achieved] by
means of a uniform poliey.”” (P A46). This is scarcely
different from the diseredited doctrine momentarily upheld
m Gobitis™ that **‘national unity is the basis of national
seeurity.” Id. at 595.

This concept in fact calls for the obliteration of re-
ligion itself, since there would no longer exist a doetrine or
tenet of religious belief which would not be at all times
subordinate to a superior regime of official orthodoxy.
Nor would it be significant that, as to the expression of
particular belief, government withheld its vestraining hand,
since the power to ban, to censor. to tax, or otherwise
punizh religion ix what is crucial.  “Questions of power?,
thix C'ourt has said, **do not depend upon the degree to
which it is exercised.”” Per Marshall, C.T., in Brown v.
Maryland, 25 U, S0 (12 Wheat.) 419 (1827).  Religio,
under that concept, must always proceed within state-
allowed tolerances.  Under that principle, religion is
merged with the state, sinee it can actually have no life
apart from the state.

All of this may not be undercut by ealling it an ex-
aggerated concern over what, in the premises, may appear
as nothing but the minor affair of imposing taxation on a
small religious institution.  The answer was given by
Madison m his Memorial and Remonstrance Aqainst Re-
ligious Adssesswments:

1

*.. . It is proper to take alarm at the first ex-
periment with our liberties . . . The freemen of

1. (Cont'd.)
JaropUE, 100 Tt was precisely the application of that doctrine to
the area of taxation that gave rise to the Petition of Right in Eng-
fand. See T Hawnam, Tue Cosstitvtional History ow
Excrann, 220,

32 Minerseille Schoof District o, Gobitis, 310 UL S, 386 (1940).
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America did not wait until usurped power had
strengthened itzelf by exercize, and entangled the
question in precedent.  They saw all the consequences
in the principle, and they avoided the consequences by
denving the prineiple.””®

2. Religious Preference.

The Court of Appeals’ decision has the effect of ¢reat-
ing a religious preference.  Whether tax exemption 1s a
“henefit' to a religious organization in the (rreci senxe,
or simply in the true sense of its being non-taxation, ouce
the policy of taxing governmentally disfavored religions
takes hold, the tax exemption of those who lockstep them-
solves with “Federal publie policy™" hecomes a substantial
religious preference now, and is fraught with potential for
coctarian strife in the future. Once it is zettled that those
religions shall be taxed which fail to ohserve a particular
“Tederal publie poliey™, it may became advantageous to
particular religious hodies to generate «public policies™" of
their choice.

Where government preference is extended to one, or
many, religions, official hostility toward non-preferred re-
ligions inevitably resnlts. The civil disabilities imposed
by English law upon Unitarians, (atholies and Jews long
after toleration was granted to other =ects was a conse-
quence of official judgment that all persons in the realm
chould: a) avoid blasphemy against the Trinity: h) bear
allegiance solely to the (rown;: and ¢) adhere to Christian
principle. J. PaTERsox, LIBERTY OF THE PREss, SPEECII,
axp PrsLic Worsire, supra, at 535-549.%

23, As quoted in dissenting opinion of Rutledge, J.. in Eversen
v. Board of Education, 330 U 5.1, 63 (1047,

31 The toleration afforded most Protestant sects was not the
result of disestablishment of the Church of England, but rather was
viewed as a consequence of all non-disfavored religions being, for
civil purposes. “equally established.”” Id. at 529.
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Our own constitutional law and trad:tion has merei-
fully eschewed such judements, and a reappearance of
state hostility to particular religious practices should not
now be countenanced. An indispensable bulwark against
official manipulation of religious practices has been the
exemption of religious bodies from the payment of taxes:

.

**A proper respect for hoth the IFree Exercize and the
Establishment Clauses compels the State to pursue a
course of ‘neutrality’ toward religion.  Yet govern-
ments have not always pursued such a course, and
oppression has taken many forms, one of which has
been taxation of religion. Thus, I taxation was re-
garded as u form of *hostility’ toward religion, ‘ex-
cmption constitute[d] a reasonable and balanced at-
tempt to guard against those dangers’.” Committee
for Public Education v. Nyquist. 413 U. S. 750, T92-
793 (1973).

3o Lntangleneent.

This Court, in Walz, supra, indieated that the processes
of taxation of religious activily (e, tux valuation, tax
liens, tax foreclosures, “tand the diveet confrontations and
confliets that follow in the train of those legal processes,’’
Walz, at 674) constitute, without more, entaglenents he-
tween government and religion. Yet the entangeling Q3pects
of these processes—which attend anv tax—are dwarted
by the degree of government surveillance and diveetion
necessary to apply the **social welfars vardstick’” (1Valz.
thid.y of conformity to *Federal public polley ™ ax a condi-
tion of tax exemption.

The Internal Revenue Serviee's requirement that an
imstitution maintain a policy of racial nondiserimination
extends to: chavters and bylaws; all publications and ad
vertisements: admissions; facilitics: programs: adininis-
tration of educational policies: athleties; and scholarship
and loan programs.  Churches and religious schools are
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subjected to various publicity, recordkeeping and filing
mandates.  Revenue Procedure 75-50, 197)-2 (', B, 5879
The church-state entanglements inherent in the mere
administration of suech a completely enveloping scheme are
far bevond those condemmned in Walz, and render nugatory
this Court’s warnings respeeting the right of religious
bodies to ‘“*establish their own rules and regulations for
internal discipline and government.””  Serbian Fastern
Orthodox Diocese v. Milivojevicl, £26 U, S, 696, 724 (1976).
A church institution thus faces a Hobson's choice: be
taxed; or become entangled with govermment in matters
intimately related to religious beliet and practice.

IV. The Court of Appeals’ Construction of Ssction 501(c)
(3) Violates Petitioner’s Right to Due Process of Law

A statutory prescription has now heen adopted by the
Court of Appeals which mandates conformity to **Federal
public poliey ™ as an integral part of Seetion 501(c¢) (3) of
the Internal Revenue Code. No objective standards or
limitations accompany this prohcrxptmn, the Internal Rev-
enue Service is left to work its will entirely free of legis-
lated restrictions,

Such a prescription denies due process of law to re-
ligious institutions which receive no *fair warning'” ot the
bounds of ‘‘Federal public polies.””  Buckley v, Valeo,
424 U, S. 1, 41 n. 48 (1976). Because the government may
regulate in the arca of tundamental liberties only with
“narrow specificity,”* the lack of precision which theres
in a principle so vague as “pul»lm pohcv" cannot hut

35, Even these requirements are viewed, by the Intcxml va~
enue Service, as “ineffective’” in gnaranteeing that no manifestation
of discrimination escape its attention. Iearings, Subcommittee on
Oversight of the Committee on Ways and Means, House of Repre-
sentatives, 90th Congress, [First \'c\'s‘inn p. 5 (Statement of Com-
missioner Jerome Kurtz, February 20, 1979,

36. Keyishian, supra, at 604,
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foster ‘‘arbitrary and discriminatory application’ and
cause religious bodies to “*steer far wider of the unlawful
zone . . . than if the boundaries of the forbidden areas were
clearly marked.”” Buckley, ibid., quoting Grayned v. City
of Rockford, 408 T. 8. 104, 108-109 (1972). First Amend-
ment freedoms are especially vulnerable to standardless
and ill-defined government mandates, and it is difficult
to conceive a mandate which exceeds the scope of “*public
poliey’’ in its potential number of litmitless, varving and
unprineipled applications.

CONCLUSION

For all of the foregoing reasons it is respectfully sub-
mitted that the judgment of the Court of Appeals should
be reversed.
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