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BERMA COLLEGE VA, COMMONWRALTH oF RENTUCKY. 1
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1 Pleas before. ;thé H;nom'blé, the Court of “Al;pea.lsjo.f Ken- K v
R tucky,’ at-the Capitol, in the City of Frankfort, on the
_ 12th day of June, 1906. . .

"Brrea Corruar, Appellant,
. V8.
. Tusg CommonwEsLTH OF KENTUCKY, Appellee.

“ ‘ Appeal from Madison Cireuit Court.

Be it remembered that herstofore to-wit on the 17th day of March, .
*1905, the appellant by its attorney filed in the office of the Clerk of
* - the Court of Appeals a transcript of the record which is in words -
- and figures as follows: ) )

-2 Venue. - Pleas.

Srare oF Kenevery, Madison Circuit Court, sct:

‘Pleas before the Hon. J. M. Ben’bon, Judge of the Madison Circuit
Court, at. the court house, in ‘the City of Richmiond, Ky., on the
21st day of February, 1905, in the action of . .

e “No. 6009. ' SRS

Parties: ) s ’ : ’

" Tre ComMoNwEaLrE 0F KENTUCKY, Plaintiff,

. V8. :
Berea CorireE, Defendant.

. Be it remembered that heretofofe,,. to wit: On October 8th, 1904,
“the Grand Jury of Madison County filed an indictment in the clerk’s
. office of said court, to wit: )

h Indictment.

. Madison Circuit Coutt,

TaE CpMMﬁnwnA‘mﬁ or KENTUCKY
.  wgoingt OeK
- Beroa Corrier.

' v,'Ope;rating‘ 8 Schf)xo,l for Whites and Negroes. ,

The grand jury of Madison county, in the name axd by -
the authority of * the Commonwealth of = Kentucky, -accuse
»."Beren College of the offense: of maintaining and operating
- &chool for whites and negroes committed as follows; viz: That said - :

e‘l'ewgoll%%%on'the 8th'day of October; 1904, in. the county afore::

“




) R BEREA Goriial ve. Y .t

.- said- and before the finding of this indictment, it the gaid Beb‘?a
.College. being a corporation duly incorporated under the laws of the
State of Kentucky, and owning, maintaining and operating a college;
“school and.institution of learning known as Berea College, located
. in the town of Berea, Madison County, Ky., did unlawfully &nd -
 wilfully permit and receive both the white and negro races as pupils .,
for instruction in said college, school and institution of Jlearning, |

* . -against the peace and dignity of the Commonwealth of. Kentucky, -
' B. A. CRUTCHER, = .~

Commonwealth’s Attorney. - |
Witnesses: o K i
Miss DOUGLAS. . ' .
- Mr. A, ROgK. ) .

Presented by the Foreman of the Grand Jury’to the Court in the
. gfesence of the Grand Jury and received from the Court by me and. .-
ed in open Court. ' R
Oct. 8th, 1904, , : L
' . ‘ : ROY C. WHITE, Clerk. .

October Term, 29th Day of Qctober, 1904,

e e e009. e
B COH,MQ_NWEALTH oF KeNTUCKY ‘ o
. ' . Brmrma %bmmn. : ) 4
N - \ Demurrer. o :

.. The.defendant demurred to the indictment herein.

. February Term, 7th Day of February, 1905, ar
CoMMONWEALTH .
b v8 -

Brrea Cortrer.

Order 0@ewuiin_q Deft’s Demuwrer.

- This; cause came on and was heard on defendant’s demurrer to
- the indictment and the court being fully advised, it is ordered that =

suid demurrer be and is-overtuled, to which defendant exeepts. .~
2" The court filed an opinion herein,

K
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Opinion.

Madison Circuit Court. ~

' CoMMONWEALTH oF Kpntucky, Plaintiff,

v8, i )
Berea CoLLEGE, Defendant. -+
. Opinion.

At the October'Term, 1904, of this court the Grand Jury found
and returned an indictment against the defendant, Berea College,
¢l ing it with d violation of the law passéd af the session

5 of 1904 of the General Assembly of Kentueky, which law is
commonly known as the Day Bill, and is entitled as follows;

same sehool.” : : _ :
. _'The first section of the act. provides: “That it shall he unlawful

- operate any college, school or institution where persons.of the white
. and negro races are both received as pupils for instruction, and any,
person or corporation who ghall operate or maintain any such col:

who may be convicted of violating the provisions of this act shall
be fined $100.00 for each day they may operate said school, college
or institution, after such: conviction.” - :

. The fourth sectior of the aet provides that: “Nothing in this act
“shall be construed te prevent any private school, college or institu:
tion of learning from maintaining a separate and distinet branch
thereof; in a different Tocality, not less than twenty five miles dis-
“tant, for the education exclusively of ond race or color.” R
The indictment in this-case was found under-the first sec-
8 tion of the act. To the indictment the defendant college has
- interposed a demurrer, aid in the argument upon the de-
murrer counsel for the defendant have vigorously assailed the valid-

4

' the provisions of the Bill of Rights contained in the State Constitu: .
- tion, and also the first section of the Fourteénth Amendmeént to, and
g:ﬁibly some other provisions of the Constitution of the United
In addition :to these objections of substance some technical eriti~

and disposed of before the more serious objegtions to the indictrent
m;d}ﬂ(}u_ﬂs@d, ) . . L R L . -

-~ Tt i3 suggested that, conceding the validity of the act, the indiet-
- ‘ment-is nof properly drawn to cover ‘any’offense defined in .the act.
This criticism is not well founded. * The act makes it unlawful for

“THE COMMONWEALTH OF EKUNTUCKY. . 3
. ~ .

“An act to prohibit white and colored persons from attending the -

- for any person, corporation or association of persons to. maintain or

lege, school or institution, shall be. fined $1000.00, and any person .

ity of the act urging with much force that it contravenes several of

“disms of the indictment are offered which will be first considered

s any gorporation to maintain or’operate a college; gchodl or. fustitu-" .
. Hon where persons of the white and negro races are both received = .
3 ',_e,s:pupﬂsfqr instruction, and this indictment, in almost the exact”

Sk i i A



A BEREA QOLLEGE V8. .- *. .5

: lafnguage of ‘the act, ¢harges that Berea College being. a.-eorpor
' - and ‘owning, maintaining and-operating a college; school.
T institution of learning, known as Berea. College, located
. :-the fown of Berpa, Madison County, Kentucky, did unlaw
" fully and wilfully permit and receive both the white and negra riices
:iis’;pil'pils for instryétion- in said college, school and institution
‘learning; - . ' T
S The'%air,meanmg and intendment of this language is .that’th
v .defendant received both races in one and the same college: located
. in'the town of Berea? It does not require.a very violent stretch o
-+ judicial knowledge for the cotirt to know that therer could not be a.
- “separate-or distinct branch of the college, as much ag twenty. fiv
" niles distant.from the main college, and. yet be in Berea. - : 6’
* "~ The suggestion is'made tHat possibly sthe indictment is defectiv
because it does not expressly state that the defendant does not comy
within the-exception made by seetion 4 of the act. Such-an allegs
tion is:not necessary.  In‘the.ense of Com’th ;. McClanahan, 2 Mef,
“. -8, our:Court of Appeals said: “It is well settled that where provisy
*and excoptions;aré contained in. distinet clauses it is not necessary
*to-aver in the indictment. that the: defendant dees 1ot come withi
- the exeeptions;.or to negative the provisors it containg.”” =~ "\~ .-
P " It is the opinion of the court therefore -that a commission -
. 8  of the-offense sought to be reached by the indictment is
N . sufficiently -alleged. . e e
** The eourt is further of the opinion: that the defendant edllege i
. directly affected by the-act in question, and that if, therefore, iz i
"~ & position to properly raise the constitutional questions which: aris
< under-the aef. * - T . sl
- Iis forcibly urgéd by counsel fomthg defendant, as. hefore. stated
that ‘the act under consideration not only violates many of the pro
.. visions of the Bill of Righis containéd in the Constitution of Kei
tucky, Wt that it also violates the first section-of the Fourteenth':
.+ Amendment to and . possibly other sections of the Constitution of -
‘the United States, ~  “.. . . S
- The sections of the Bill of Rights which it is uzged this adf'vio-
. 1ates are those which secure to all citizens:the right of enjoying an
defending ‘their liberty, the right of worshipping Almight- God:
... Aceording to; the: dictates of their- consciencds, the: right of seeking -
~ end pursuing their ‘safety -and happiness, the right of freely. com-
- municating. their thoughts and opinions; the right of acquiring and.
~« "protecting property, and' the:right to. freely and fully-speak, write
oo - and print on’any subjeet; Sl T e
@ o The.attention of the court is ealled -also: to section 26:0f
i othe State Constitution which -reads: as® follows: “To ‘guatd -
<+ - apainst transgression: of the higher:powerd which we have delepated,
wa declare that everything in this Bill of Rights is excepted out of
?fl}gi;%gnem}i ‘};ﬁvzers ~of ;g;avemxttl;lent, ~and:-shall fm-eveal Temain: ip-:
- Violate;-and - all laws:conty: hereto, or contrary is Constitie +
tiom shal bavoid "< Y Wicreln, or sty o iz Qo
- T the-act. under consideration- can be upheld it must be wpon the:
.+ ground that its enactment by the Leg'isl,apture' wos 4 1egitim§ge and.




L THEGOMMONWEALTH OF KENTUGKY.

roper exercise of the

* quoted. was- intended totake. away from the Legislagure the -power -

. ‘{p.‘exereise this police power-in all cases where the’pxercise of it

" At finst blush it may seem that seetioi 26 of the Constitution Just: .

" would impdir or tend’ in any ‘Way to’impair or infringe any of $he
- rights guaranteed by the:Bill 'of Rights.- That section 26, however, . .

- 'in the first, seeorid and third Constitutions -ofthe State whicki “were

- js not pectiliar to. the present Constitution of Kenfucky. " His found " *

adopted respsctively, in 1792, 1799 .and-1850;'s0 that to-give

10 - that section the meaming for which the defendant’s counsel -
N contend would place the Legislature of Kentucky, with, refers .«
ente 1o’ its power. to exercise the state’s police. power, in a positioft:.

. pebiliar alohe 4o thig State, and which condition: must have: existed
- since the formation of the original state’ government. R

The court s of the opinion, that section 26 of the Constitution doey. . -

““not deprive the Legislature«‘ of ‘the power to enact such measures as -

come fairly and legitimately within the exercige of ‘the police power

‘right is not dependent for ifs existence upon express constitutional
“ osanehion... ., R WG i RO A
“1“Whete the letter of the Constitution would prohibit police Yegu~

“not-possibly have intended to.deprive the government of o salutory

*.*a power, and hence the spirit of the Constitution perinits such legis--- :
v lation although g striet construction of thé Tetter: pérhibits.”

11 .Tiedeman’s Limitation of Police Powers;p: 212, . ¢
“All authorities agree. that the Constitution presupposes

~ence to. that fact,” 2 -Hare’s American ‘Constitutional Law, 766.. -

of egeli of them ‘ont fhe legistation which ds now assailed: by ‘the de-

!

pon by, defendant’s counsel have heén: fully -discussed.
“The first section of the Fourteenth: Amendment 10 the

“onaturalizéd in“the United States, and subject to the jurisdic-

2

tions which by all the principlés of constitutional government have - -
‘bednn recognized-as’ herieficlent and permissible restrietions wipon the .
~individual liberty of action, such regulations:will be upheld by the . "

* courts ‘on the ground that ‘the framers of ‘the ‘Constitution” could - =

* the existence of the police power, and it is'to be construed with refér-

“fendant, but:before the ppinion closes several décisions of the Su--
preme Court .of the United States; and of ‘the'state ‘eouris of last " -
- Tesort, dnd the views of eminent text writers will be cited wherein
the police potwer of the state governmenty, its extent and application,
d-the effect-upon it of such constititional provisions as are rélied -~ -

: : Consitu-* -
< tion of the: United States reads ns - follows: *All persons born: o< -

2. - -tion thereof, are citizens of -the United States, and -of the .’
" stafe. wherein they reside. . No. state. shall make ot enforce
. any law which shall abridge the privileges or immunities of ‘citizens *-
“of the United States; nor shall any state deprive. any: person. of life;

B}

. which-is inherent in all State governments. -That right exists as °
fully in Kentucky as it does in any other state in: the Union. The

" The court will not attempt in.this opinion 1o take up setiatim the
- yarious sections ofthe state Constitution or:of the Constitution of the .~
-United States:relied upon by the defendant and discuss the bearing .




.~ BEREA COLLEGE- V&, - ~ =~ o ..

Tiberty or property, -without due process of law; nor deny-to.mmy

“petson within its jurisdiction the equal pretection of the laws”" =

i -.-THe argument  presented by defendant’s counsel in ‘support. o

" théir contention that the Day Bill contravenes the inhibitions foum

" -in the first_section of the Fourteenth Amendment may- be sum:

" marized.-as follows: . T o e .

«. First. It would abridge the privileges and immunities of citize

-of the United States: @ ' : B

: (A) The trustges of the cofporation—their privilege to expend

-+ " their own ‘money #nd their labor in the establishment and. main-.

-+ tenance of a private institution for a worthy object woild b

i . abridged. i 5
r
E

0+ "(B) Each-and every teacher iri the United States-~his or hee Fight"
©-. -to pyrsue in Kentucky the ‘innocent and laudable occupation o
o teaching would be abridged. - - sl S
~ .18 ,.:(0) Each and every person in the United States—his o
; her right to.seek instruetion, elevating in charactér, whereve
- he-or she sees fit, and upon invitation, voluntarily. to associaté, in s’
" far"as it may be necessary for the purpose of receiving an-education,
- with any person of good moral character, with whem he may so dé-:
- gire’to associate. .+ . ; Co g
Second. By its enactment the State of Kentucky would: seek
df;irive persons of their liberty.and property without due proces
- of law. - K » - E :
T A Teache’rs'—'The right. to earn ‘one’s living in the pursuit of.
8 lslmivgfulhcalling not interfering with. the rights of others, a propert;
coxight. e E : R
"< "(B)’ Pupils—the right to prepare one’s self to earn a living by
.+seeking an’ education where' the opportunity offers and none objects’ .-
. to his presence—a property right. - ° . ’ Do
(€) 'Fhe Trustees—the right to -establish and maintain a sehool.:
T ~ ig-a property right. : oo
14 (D) The College—By rendering some of its donation
“subject to- forfeiture, a direct.pecuniary loss would be sus:

\

“tained. . . : . ) "
- ./Third. By its endetment the State-of Kentucky would seek to deny -
- persons within its jurisdiction of the equal protection of the laws. .
. The" court is-of the opinion that the validity of the act of the: |
7 Legislature which is béing considered and the'consequent: deter--
“. mination of the questions raised by the defendant’s demurrer de- -
= pend wholly upon the'question-ag to whether the action of the Gen--
ceral, Assem'tysly in passing the ael in question was a legitiniate and )
"proper exercise of the internal police power which is the inherent,
" right of all states. . - EER AT e T
- Tle idea which influenced the Legislature to pass the act must -
. -haye been that the association,” whether voluntary or involuntary, :
- of the persons of the negro and white races in the intimate.relation. . |
: ‘whi:ﬁ could. reasamiably be; expected to follow from their being ré- -
- ceived together as pupils to.be educated in the same institution; ab

“.~"the same plpee and at-the same time, was inimicalsand detrimental.
-+ 4o the public peacé and morals, and, hurtful to sociely.” If sucha |

iy ; . . w




. tm commoNwamaten or #awpvery. | . \7

view on the part of the Legislaturé was a reasonable one, the
15 Legislature In question eannot be held to be an unwarranted
.. » " oxercise of the pdlice power. The teal question is, was the
. possible dapger to the public peace, mhorals, and to the iwelfare of -
. society from such an. association so obvious that the Legislature could
#reasonably ‘anticipate. such’ danger, and therefore be warranted in
Jaking this step to avoid it. : .
ercising their calling even in that insfitution. Their  callihg is
“teaching, Notwithstanding this act; they can teach at all times and
*in all places, except only that they are prohibited from teaching in
. ‘any educational institution where members of both races are received *
*together as pupils. * * :

are simply prohibited from going te sechool together. L
‘The Trustees are not prohibited from establishing and maintaining
schools, If they want to establish and maintain a schovl-for the

- colored ‘youth they can do it; and if they:at the same time want to
- eitablish and maintain a school for the white youth they can do"it,
“but if one school is to be’a branch of or_connected with the other,

18 ‘hibited simply from: establishing and maintaining a mixed
school for the education of -the two races. -
The exercise of the calling of those who teach, the right of the
. -students, and the right of the college to acquire and protect its
. -property must all sqllaglit to such reasonable regulations a# are
. deemed proper by the Legislature in the exercise of the police power
’ Of the Stﬁt@;( ~ ' ’
.. Due process of law ‘and the law of the land are synonymous and
~-the police power is a part of the law of the land:' Tt cannot be said
- “therefore that the exercise of the police power is s taking of prop-
“erty without-due process: of law. Justice,Bradley in 111 U. 8,
<146, said, “Thur,iﬁht to follow any. of the: common deeupations of
- life-is an. inalienable right.. Tt was formulated s such under the
... phiase, ‘pursuit of happiness’ in the Deelaration of Independerice,
. which commenced with the fundamental proposition that ‘all men
- are created equal,-that they are endowed by, their Creator with cer-

-suit of happiness. g’l‘hia right is- & large ingredient -in the civil

- lberty of the citizert.” - Further, he said: “I hold that the liberty -
~o-.  of pursuit—the right ¢ follow any of the ordinary callings.
17 of life—is one of the privileges of & citizen of the United .
%o . -States.” - Justiee Peckham in 165 U, S., 580, after referring
1o thege\statements of Justice Bradley said: “The foregoing extracts
.~ have been made for the purpiose of showing what general definitions

“Hdve been given in regard to the meaning of the word ‘liberty’ s
- used in the: Amendment, but we do not-intend to hold that-in no
" ‘such case can the state exercise its police power.” 'When-and. how. fir -
| .- such: power may be legitimately exerdised with regard to, these sub-

© Jects may be left for determination to each case as it arises.” -
-« “The constitutional guaranty is, that no person shall lg*e\depriyed

\

ok

-’

~ This act does not prevent the teachers in Berea dollege from ex-

-

-

fain inalienable rights; and -among, these are life, liberty and pur:. .

v .No boy or girl is denied the right to go tq échbol"‘"_ The two races -

they must be twenty five miles ‘apgrt. The trustees are pro-=....

o

.



. and the public morals, it ean not divest itself of the power

f17 objéction?”: Similar questions were prapounded by Justice Harlan

S . BERMACOLLEGE ¥8. <

of Tife; liberty, or property without a due process of law; but a valid
‘exercise .of the police ﬁ)owe;- ‘does  niot deprive any person- of lift
*liberty or ;}){gpeﬂy without due process of law.” State vs. Holden,
14 Utah, 718, e . : ' R
Ohief Justice Shaw of Massachusetts in the case of Comth. s,
*Alger, 7 Cush. 85, said: “Rights of property, like all other social an
conventional rights, are subject to such reasonable. limitations in their
.enjoyment as shall prevent them from being injurious, and to'such
-reasonable. Testraints and regulations established by law ‘as
18 - the Legislafures, under the governing and controlling power.
. vested in them by the Constitution, may think nécessary and
‘expedient. This is very ‘different from the right of eminent de:
main~—the right of a government to take and appropriate: private: *
property to. public use whenever the publie exisgency requires it,—
. which can be done only on condition of providing a: reasonable cbm:
pensation -therefor. The power i ] i
'~ power—the, power Yested in the

. laws, ‘statutes, and ordinances, either with penalties or without; not
" repugnant to the Constitution, as they shall judge to be for thé good:. |
and welfare of ‘the Commonwealth, and of the.subjects of the same,::"
It is much easier to perceive and realize the source of this power than’ -
to mark its boundaries, or to prescribe Hmits to. itS exercise.” - .- ;
.. #The constitutional guaranties that no person shall'be deprived of:
. life, liberty or-property without due process of law, do not limit-and
.- were not-intended to limit the subjects upon which the police power:
.. . of astate may be lawfully exerted; for these: guaranties have
19 . ‘never been construed as being incompatible with the principle,
. equally vital, because so esséntial o peace %}Mety, that all
. prqperty in this country is held under the implied obligation that th
owner’s use of it shall not be injurious to-the community.” 22 A.&:
- — Eney. of Law, (2 Bd.,) 987. -~ ' . S
" "Phe Supreme’ Court; in Powell vs. Pennsylvania, 127 U. 8., 878, »
says: “It is scarcely necessary to say that if this statute: (An Oleomayr-:
garine Statute) is a legitimate exercise of the police power of the - |
. state for the protection of the health of the people, and for the preven- . |
“tion of fraud, it is not inconsistent with the Fourteenth’ Amendinent;" '
fé)gdit'iis‘ the settled doctrine of this court that, as government is organ<
iZed for the purpose, amodg: others, of preserving the pubge,‘heagsh =
e ! provide:
~ for thosé gbjects; and that the.Fourteenth Amendment was not de-
signed to ‘interfere with that power by the states.” e
= Cloungel for the defendant propound this question ; “Ts.it competent '
for the legislature to deny the freedom of speech merely becausq. the -
.- audience consists of persons of different colors or different races; .v%hén &
the words spoken and the lessonsread or recited are entirely.free from: )

e in g dissenting opinion in the' case of Plissy ws. Ferguson

. 200 1699, 8. 637, and the answer given by tli?gn&jdriﬁy %‘;sthé &
BN court.to such: quiestions in that casefurnigh a complete answer

. ‘to-the question now propounded by defendant’s counsel. * The mg -

°

° r Fa "1



 only. to.such laws as‘are enacted in good faith, and hot for the annoy-
ance or-oppression of a particular clags.” o e d .
. The constant-and daily association of thL members of the. two races

- mHg comonwmabmd o kEwwvewy. §
ority. of the court said to Justice Harlan: “The teply to all thisly
“3hat every exercise of the police power must be refkonable and extend -

* must.hive been deenied by the Legislature to be the source-of danger;

~ tion” of this statute. e :
& thi?i%?l for defendant suggest that “that to sustsin the validity of

" oporation and maintenance of such a school is detrimentdl tb the
. public f({)eac,e, health, morals or safety.”. The answer to this sugges-
o tion 18

in the cages. growing out, of what are commonly known as

o

. those stjttutes to show that i is defrimental'to public peace, health,
. coaches, ]
- tion in any indictment draavn under one of those statut&. . . .-

The real question is*whether or net the legislation.is clearly be-

- kindred questions is given expression in section 187 of the Constitu-
¢ tion which requires 'that separafe schools shall be _ma.int"ainedj for
- white and colored childrer, in subsection 7 of seetion 4521A" of

~apd that is manifestly what was intended 16 be prevented by the adop- -

hat such & rule does not.obtain and has neéver been required . ..

‘ 521 E Sepdrate Coach Bills, which are founded upon tllié:a same gen-
seral principle or policy. ‘There is nothing in the language of .

the

-+ Kentucky Statutes, which provides that no white child'shall be per-

| mitted to attend or become a pupil in-any school for colored children,
: sind that no colored child shall be permitted to attend or become a
. pupil in any school for white, children, in subsection 2 of section

2099 of the Statutes which prohibits marriage between a white pér-

. lation as & proper exercise of the police power, the court must =~ -
~know, outside of the statutes'and outside of the indictment, that the .

i

" marals, of safety, in the.two rages riding together in the same railway
, nor Hag it ever been held necessary to make such ar allega~

_yond the provines of the lawmakers. - If it is flot, thejr aetion is-cons ¢
:“clusive. - The public.policy of theState-of Kentucky on this- and/ -

son and e negro-or mulatto, and in section 795 of the Statutes - -

:':V‘.22, ‘which requires raflway companies to fiirnish separdte coaches

‘for ;,hev',ttb?vel or’ transportation of white and colored pas- ‘

Losengers. . -

./ TThe validity of these- provisiggié' is not at this day. quosﬁdned. ‘No

** ‘goiirt has ever denied their validity, and they have bean ‘uniformly -

- upheld upon the grounds of public poliey, and as. being 'a proper
- ‘exereise of the police power,  These regulations are based upon Tacial
- differenices, and if\such differences warranted that legislation, why

i will they not warrant this? If the State of Kentucky is by ponstis - .

“tutional provision  prohibited from maintaining mixed schools he-

., -cautse in the judgment of the framers of the Copstitution the comfort; -
.- -the welfare, the morals, the peace of society might thereby suffer, .

- can it be that the state has hot the right to prohibit any.of-its éitizens

b

. from violating this state policy? In the case of.L, & N. R.-R.-Com- - . -
*. pany v, Kentucky, 161 U, 8., 667, the Supreme Court in sffirming

-4 decree of the Kentucley Court of Appeals said: “The general ruls
. holds good that whatever is contrary /to public policy or inimieal

~to the public interests is subject to the police power of the state, and -

2546 o,
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‘ in the exertion of such povwer the legislative control is vested
93 . " with a large diseretion, which, if: exercised bona fide for the
.7 . protection of the publit, is beyond the reach of judicial in-
gmﬁe' Kentucky: Court. of Appeals, through Judge O’Rear in_the
. ‘case of Union Central Life Ins. Co. vs. Spink; 26 Ky. L. R., 1210,
said: “Fach state necessarily establishes its own public policy; co
fined to its own territory. ‘That they. may not be uniform throug ‘
vut the Uniofi -is neither surprising nor discouraging, for ‘what '« {
'ty be deemed inimical ‘by -one may be treated as immaterial -

.. by-another, and indeed may be so.” : R

- 7In view of this recognized policy of the state of Kentucky, and
“the mile announced by the Supreme Court it is extrémely. difficult
.. {0 see"why the act riow being considered does not come fairly within. -
. the purview.of this policy and this. rule. - If any danger to the:-
- 'peace,’ the ‘inorals or the comfort of society -attends- the - act of -
" ‘members of the two races Tiding together in the same railway coaches, - -
or-grows out. of the association' of the youth .of the two races’in-
attending together the same public school,- can - it be certainly -

- said - that no possible danger can ‘result from the members-of
2 both races being brought into constant contact and-into the most ..
- -intimate social association in the same classes, in the same school
" room, under the same teachers, in the same- private school? =~ . -
B Some . question. i3 made to the effect that the require-”"
‘.24 ment in the fourth section of the act which\requires a sepa--:
e rate of branch school for the education of the other race or "
“color ta be twenty five miles away is 4n unreasonable. require: -
ment, and therefore invalidates. the entire act. . Attention’is calléd’
to the fact that the public scheols maintained for the two races are

not required to be separated- by that distanice.  If it be conceded -
--that-the main questior “affected by this legislation was a proper -
- one for legislative control, then the Tegislature necessarily had::.
.. the power to maake its action’with reference fo that question ef-
.. fective: The purpose sought to be accomplished by this legis-"
* lation  could have been easily frustrated if the act had permitted.
. “both races to be received in different rooms fu the same building,
“or "even, in different. buildings” in - the same immediate vieinity;
under the same instructors and under the same control and manage-
_ment, ' The objectionable constant contacs and intimate association.
s+ - could “have continued. In order to make its legislation effectivg”
-/ for the; accomplishment of the purpose which prompted it, and *
... to-eertainly 'avoid-the danger ‘sought to be prevented, the Legisla< . ]
.0 ture had the right fo exercise some. discretion in- fixing the
-~ 25. - distance within which the same institution should not under- :
“iwv < take the: education of hoth races, ‘and unless the distanco’

. g0 fixed: i’ both: arbitrary and. unreasonable the judgment of the'
*+- Legislature must. prevail. .. Tt is the opinion of the court that it .

:: . eannot be: judicially said- that the distance of twenty five miles, a3
.7 fixed in the Statute, is both arbitrary and unreasonsble, From
- the very riecessities of the ease the public schools for the benefit of ]
‘the two races can not be separated to the oxtent of twenty five

g . : : ,
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miles “or-any: other substantial distance. ‘The white and;jeolored
¢ children, however, in thé publie, schools are. not-under the same
: teachers; and there is nothing tothrew the children of the fwo races .
- together, or.to bring themsigln__g) that, intimate associatipn which. -
- was-evidenly deemed by the gislature to be defrimental to -the
. public peace and morals of the state, -and ‘the comfortjof: its citi-
26n8, : [ : USRS .
A ‘further suggestion is made that this act violates) the charter
" rights—the vested rights of the defendant. An exgmination of .
~the charter of the college shows'that there was 'absobely nothing
in the original articles of incorporation that indicgted 'a purpose -
* . on the part of its founders to conduct a - ixed sehool at ¢
6 Berea. The-college was never chartered. by fhe General As-
. sembly of Kentucky. In July 1899, ce; articles of in-
*".corporation we%'te‘ agreed to by. the persons associafed in the enter-
~-prise, and in 1866 those original articles, with jiwo  others, were "
. for the first time made’ a public record, and they Were then recorded
in one of the Deed Books of the Madison County Court. , Not until
June, 1899, tvas it ever -expressly stated in apgy article of imeor- . -
. poration that the object: of the institution wag “the “educationof _
“ all. persons who may attend.” e | S v
.. Even charter rights however ,are subject.to the police-power of
;. State. 'In the case of Lakeshore & M. 8. R..Co. ws. Ohio. ete.,
- 48 U. 8., 702, the Supreme. Court says: “In ofir opinion the power
~ whether called police, governmental, -or legiglative, .exisls in.each
- state, by appropriate emactments not forbidlen by its' own Con-
- stitution, or by the Constitution of the Unifed States, to regulate
- the relative rights and duties of all persons‘ghd eorporations within
its jurisdiction, and therefore to provide forthe public eonvenience
- and the publie good. “This power in the sfates is entirely distinet
- from any power grantéd to the general government, although when
. ' . exercised it may sometimes. reach: fubjects” over which na
. 27 tional legislation can be constitutios } ly-extended™. .
Pl . “Rights and privileges arising. from contracts with the ~ .~
state are subject to regulations for the protegtion of the public hiealth, . -~
the ‘public morals, and the public safety, i the same gense and to :
. the same extent a3 aré all ohtracts and allj property, whether owned
l()g %&étl;l‘agl 'gersoﬂs or corporations.” 22 A. & E. Ency. of Law,
- “Defendan¥’s counsel contend that the apt-in question is wnreason- .~
; able.and absured and. thereforo void, ‘arfd in support .of that con-.
: tention they give this illustration: “,Tgskefor instance;. the: Methodist-
vor the Roman Catholic Chiirch. Sucly church is an" institution,
- Suppose such: church- received in'its Synday school, as:it _does, in
. Louisville,, white children, and in anfthbfbuilding in the same . .°
2 oify, or in any town in all Kentucky negro- children, it would . -
. be guilty of violating the- first sectionfof the Act, and would not =
* be saved by the proviso of section fonr, for that- applies-only to - "
- institutions . of learning.” And agaif they say: “Therefore the .
" . -Methodist or the Roman Cathqlic Church, if -it-maintains &
- 28 " white Sunday school in any toyn in Kentucky can riot main- v
tain & colored Sunday school ih the same fown or any other - -

&
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 town or place in all Kentucky.” - The answer to these suggestions
2" iy that “the construction given the act must be &' reasonable one,
. The title to the Act is: “An Act to. Prohibit White and Colored

Persons from attending the same school.” - The term school musf::.
. be given ity usual and ordinary acceptance, and it is doubtful-

"7 if 2 Sunday School comes within the terms of the Statute. It is:
. ‘entirely competent to resort to the title to ascertain the true meaning':
. of an Act. - Formerly the titles of legislative acts were not regarded..
;- 8¢ any part of them. But in the case of Comth. ». Barney, 24
. Ky. L. R., 2852, the Court says: “To prevent certain abuses of
legislation by ‘the use of misleading titles, many of the states: now:

~ " have .constitutional provisions' identical with. or quite. similar. to"

our section 51. So that the matter of selecting. an expressive .and

accurate title is committed directly to the Legislature, and. its being
" fairly expressive of the context of the bill is an imperative condi-
o tion to the validity of the act. It'is essentially a part of the..

29 . act, not only because it has been selected and adopted by -

. the Legislature as one of the tests of their meaning as ex-

" pressed in the bill, but because the Constitution has made it a '
- ‘part, and the controlling part of the law to which it applies. It .

. 18 therefore not.only useful, in affording a fair index of the legis- <

.- lative intent in ecgse of ambiguity in the context, but it myust be "

;- it—in determining what is the law.” . <

ead ‘in connection: with'the remainder of the  act—as a part of.:

The final, and it seems to the court the strbngest ground, upon:
which - the defendant bases: its contention that the act under con-

sideration- is void, is that while the laws vequiring the separation - :

. “+of the two:Taces in public schools end on common  carriers have
. 'been recognized and upheld as coming Within ‘the: police power -:
“ of the state on the ground that s stale may determine that an .

enforced  association of the two races is inimical to the general -
welfsre; no law has ever been enforced which punishes as @ ¢rime””
-+ the voluntary association of the two races, in & private enterprise. .
L - The, welfare of the state is what the Legislatureé considers .

'.*_3'0 .~ when it 'comes, to exercise the police power, and if an en- :
forced: association of the races is go injurious to the welfare';
‘of the state as to warrant a prohibition, may it not be reasonably “

=+ inferred: that-a volusitary association of the races'will prove so hurt-.

~ful: to the welfare of the state ds o warrant the state to revoke its

‘police-power-to prevent it such injury.

. Judge Du Relle; in his sgparate opinion in the case 'o‘fj the Olﬁ‘qf’
© - ValleyRiilway's Rec. vs."Lander, etel, 20 Ky., L.R. 913, used this .

language:

Tt seems to me indisputable that WHt;tevel; 4 cartier of passengers
may do by regulation the governnient of the state may, in the exer-

“ “eise of ity inherent police power; by law requite the carrier to do.™ .

" In -the case of Clark vs. Maryland Institute for Promation ‘of Me-

7 chanic Arts, 41 O], 126, a case dited by  defendant’s counsel, it; was -

« "held by the Court of Appeals of Maryland that the institute had the

- right {o refise ¢olored pupils, ‘The City-of Baltimore was entitled,

2. by eontrach; to designate thirty three pupils to attend the ingtitute:
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The privilege was aceorded- to. each member of the City . -
v 81 Council to name a pupil from hig ward in. order to makeap -
" the total thirty-three. *A youth of African descent was re- .
~ - eoived into the institute as 2 pupil ins891, another in 1892, and two
. others in 1895.  In the language of the Maryland. Court, “the effect . -
* of these four pupils was very disastrous. There was an immovable = -
and deep settled objection-on the part of the white pupils to an asso-
ciation of this kind.  Notwithstanding earnest and zealous efforts .
-~ on the part-of the Board of Management and faculty of teachers to
* reconcile the white pupils, their parents and guardians to the inno-.
vation, it caused a great decrease in the number of pupils. Finally
‘the Board of Managers adopted this regolution: :
' “Whereas the popular senfiment of all the citizens is opposed to
. mixed schools; and whereas the appointment of colored pupils to -
* this schiool, it is believed, has caused a large decrease in the number
= of white pupils attending the institute, thus lessenirig the power\for -
good to the community: Resolved, that hereafter only reputable
", white pupils will be admitted to the sechools.” - In 1896, one of the
members of the City Council appointed Clark; a colored boy,
32 to a scholarship, and he was refused admittance in 1896 and
1897, and the Court of Appeals sustained that aetion. —~ .
- . Applying the rule announced by Judge Du Relle, and the dociritie
- of the Maryland case, Berea College would have the right by by-law
or-regulation, to exclude all except the youth of one race, and there:
. fore the government of -the state may, by law, require the students -
to be confined fo.one race, or to enforce a.separation- of the races: ~ o
It has been said of this police power that it has been found impos- -~
. gible to frame, and that indeed it is deered. inadvisable to attempt
" to frame any definition of the police power which shall absolutely .
_indicate, its limits by including everything to which it. may extend -
. and excluding everything to which it.can not extend, the courts con-
. sidering it- better to decide each case as it arises whether the police
power extends thereto. oo ) : E ‘
.. Blackstone says: “The police power is that which relates to the
. ‘due regulation and -domestic -order of the kingdom, whereby the
-individuals of the state,like :members of a well governed. family,
. are bound to conformr their general behavior to the rules of pro-
. priety, good neighborhood and good manners and to be: decent, in-
& 7 dustrious and inoffensive in their respective stations.”
33 Chief Justice Redfield of Vermont in the case of Thorpe v
- Rutland ete. 62 -A. D. 625, said: . . :
" “By the general police power of the state, persons and property are
- subjected tovall kinds of restraints and burdens, in order to secure
" the géneral comfort, hedlth and prosperity of the state; of the per- .
- fect right of the legislature to do which no question ever was, or upon
- acknowledged general princivles ever can be made.” i -
"The Illinois Court has said: “The poliée power of 4 state iy co-ex~.
“tenisive’ with self-protection, and is not inaptly terthed ‘the law of
- overruling nedessity.” - It is that inherent and plenary powsr in the
'state which enables it to prohibit all things hurtful to the comfort
.. and welfare of society.” T

.
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Judgs Barinin in: his work n the: Fourteenth: Amendinent says
“Police: power in its broadest accéptance means the literal powe:

-"the goverriment, to. preserve and promote public welfare, even: ab:thi
expense of private right” "~ - FRTE S s
"The Courtof ‘Appealy of New York in thé case.of People vs. Bg«%g, ‘

15:A; 8. R.; 460, affirmed by the Sapreme Court in 143 U. 8
oo\ gaidy #The very existence of government ' presupposes: th
.84« - right ;of the sovereign ‘power to prescribe. regulations .de--
- rignded by the general welfare for the comamon protéction’ of:
all. This-principle-inheres in the very nature of the social compac
The:protection ‘of private property is:one of the main. purposes o
government, but no ‘one holds his -property by :such an absolu
tentre a8 to be freed from the power of the Legislaturé to impoese re-'
straints and burdebs: required by the ‘public-good, or proper -and
necessary to secure the-equal rights of all.”. That-court in the.gam|
case suid-further: “Tt (the police power) may be exercised 50 asto
impair the value of property, or limit or restrict the use of property.
i tl;xﬁs there is no infringement of the constitutional guaranty,

“or property from ] tr ] A S :
: :Jhdge Dillon says, 1' Munic. Corp. 212; “Every. citizen holds his
“property stubject to the proper exercise of thiz (police) power by:th
State: Legislature. - It is well seftled that laws and regulations of fhi
. chargeter,” though: they may. disturb’ the ‘enjoyment of individu
ghts, are nofunconstitutional, though no provision is made for comi<
o pengation’ for such disturtbances.”. S
This power in the state legislature has always been recog- -
L nized.:and - given~ full forcs - by the" Supreme- Court ‘of the -
United States:! - Lakeshore and M. 8, R. Co. vs. Ohio ete., 48.U. S
%02. - The Supreme Court in the case of Barbier va; Connoly, 113"
. 9,527 sayd: “But neither the Fourteenth Amendment; broad and
gomprehensive as it 15, nor any. other: amendment. was desigried-to -
terfere with the power. of the:state, sometimes termed. its police -
ower, to preseribe regulations to promote the health; peace, morals, =
“-pducation and ‘good order of the people.” “In Boston Beer Co,
Massachusetts, 97 1. 8,,:25, the Supreme ‘Court says: “Whafeve
differences of opinion may' exist as-to. the extent and boundaries ¢
thie: police povver, and however difficult it msuy be to render. a.satis
- factory definiition of if, there seems to:be no doubt that it does exten
the protection of the lives, health:and property of the citizens,
anid' to the preservation of good ‘'order-and the public mordls. The .
. legislature ‘can mot, by any . contract, divest: itself-of the power-to |
. provide for these objects. - They belong emphatically ‘to that cldss of . |
o/ objects which ‘demand ‘the’ application of, the maxim; salu
uli supremelex; and they are to be attainied and. provide

L pop:

: by such ‘appropriate means as the lepislative “discretion: ]
may advise. " That-disereti h

etion can no more be.bargained away than: -

- the power itself.*
T polics power iri the state corresponds fo it ‘
.. fende in fhe individual, and when'it comies to & question of prof

;- tion from harm of injury from any soutes; the exereise of the
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‘a8'is the'exercise of the'right of self defense by the individual. ~Self
deferige iy éverywhere recognized as:the: first law.of natuwe. = . .-
‘The relative functions of the court and the legislature when called -
. upon- to .chs_idé‘;liquestions of "police power are well stated in the .
“Jacobs case, 50 A. R., 636, as follows: “Generally it is for ‘the-legis-
- lature to determine what laws or regulations are needed:to’ protect -
. the public health aid securs the public. comfort and sefety, \and
while. its measures are-calculated, intended, ¢onvenient and app
_priate ‘to aceomplish these ends, the exercise of its discretion is not
| subject to review by -the courts. But they must have some relation to -
- these ends. « Under ‘the mere guise of police regulations; personal
- rights and ‘privaté property can not be .arbitrarily invaded, .
- 87~ and the determination of the legislature is not final or con-

- and thereby destroys or takes away the property of the citizen, or in-.
terferes with his personal liberty, then it is for the'couits to seruti--
* nize the act and see whether it teally. relatey to and is. convenient
~“and appropriate to promote ‘the public-health.~ It niatters not that .
- the legislature may in the'title to the act, or in its body, declare'that -
‘it is intended for the improvement of the public health. Such-a dee-

the fact declared and enforce-the supreme-law.” - :
" The North Carolina ¢ourt in State vs. Moore 17 A. S. R.; 698,

.says: “The -question being whether: the law making branch of the
" state governinent has exceeded the limits of its power, it is-the duty

of the court to resolve every doubt in favor of the validity of the law, -
“and to presume that it was passed in gloo,d faith to- remedy some
. evil not reached or corrected, by previous legislation.”s -
In State vs. Holden, 46 Pac. 1105, the Utah court said: “Though
reasonable doubts may exist as to the power of the legislature
to pass a law, or as to whether-the law is-caleulated or adapted

L to: promote the health, safety, or comfort.of the people, or:to
;" secure ‘good ordgr, or promots the general welfare,” we: must resolve

| them in favor. of the right of that department of government”
*Judge Cooley sdys: “The judiciary can only. arrest the execution
f a statute when it conflicts with the Constitution.. It can not run

‘8 race of opinions upon the points of rights, reason and éxpe’diency

“with. the law making: power.” - L

- Jullge Du Rell in his separdte opinion in Ohio Valley Railway
Ree, vs. Lander ete.,' 20 Ky. L. R. 913, said in discussing the sopa-
‘rate: conch Taw of this state: “The poliey of: such law) its ultimate
urpose, or the reasons which led to its enactment ard not matters
or -our consideration, - 'Whether the law is a. justifiable exercise of .
the: police power, doss not depend. upon - these considerations, . That

authorize him “to_say that a law passed in pursuance of such ‘g
‘policy is-not-a.legitimate exercise- of the police powers of the state.
‘For example, a judge may disogree entirely with the reasons which .~
induce a legislature to adopt a &uamntine'law.- ‘He may beliove that = -
he disorder; whose spread is thereby sought fo be %‘)re\'rented,. is'ngl - -

@

3

ower by the state is s much a diity and is ds free from restrictions

-clusive. .If it'passes an act ostensibly for the. public health, .-

laration does not conclude the courts, and they must yet determine "

judge differs with the legislature upon a-question of policy.does not .
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_* infectious o ¢ontagious.. Such belief; however, would not justif
.-+ ~him'in holding that the law was not within the police powse!
89 of the government.  And so with regard to the laws. with re«
<5 gard to-the suppression of lotteries. - Ilnsrations might b
- moultiplied.” - Judgé Du Relle: here has- very clearly. defined the:
- function-of the courts when’called upon to determine the validity. of:
< gets of the legislature passed in pursuance of the police power of the
o state., . . . ° . IR
i The Supreme Court in Missouri Pac. R. Co. vs. Humes, 1156 U. 8,
.. B12,days: “It is hardly necessary tq say that the hardship, impoliey, .
-or injustice of state laws is not necéssarily an objection to their con--.
stifitional validity; and that the remedy for evils of that character
is 10 be sought. from the.state legislatures.” : L
~The same court in Sinking Fund Cases, 99 U. 8., 718, says:
.. “Eyery possible presumption is in favor of the validity of a statute,
- and this continued until the contrary is shown beyond a réasonable
i deubt, - The safety of our institutions depends in no small degree:
on g strict observance: of this salutary rule.” - L
“It is only when a law amounts to an arbitrary and unwarranted
interfereniée with the,right of the citizen to pursue any lawful:
40 ‘business that it must be declared unconstitutional.” ~State’
S vs. Chicago ete. Rwy. Co., 64 A, S R, 482. ~ S
- This question of the separation -of the races, in some of its phases ;.
has.been rather frequently before the courts, and those cases ac-:
- quaint us‘with the general policy of the law on the question. . . .
.- Judge Bannin in his work on.the Fourteenth Ametidment when
referring to laws-based upon racial differences says: “Such legisla -
tion if the state vegards it best for the harmony and comfort of the
- ‘two races, and conducive to public order, would seem to find full--
. -warrant under the police power.” . .
- The Supreme Court inPlessy vs. Ferguson, 163 U, S.; 256, one
" of the separate -coach, cases, says: “Laws permitting and even. re- .
quiring their separation in places where they are liable to be-brought
into contact do not necessarily imply the inferiority of either rage
to the other, and have been generally, if not universally, recognized .
. as within the competency of the State legislature in the exer---
S 41 cise of their police power. - The most common instance of
o " this is connected with the establishment of separate .schools.
.+ for. white and colored children, which have beeri held to be a valid::
- exeroise of the legislative %ower even by courts of states where the
- political’ rights of the colored race have been longest gnd most -
‘earnestly enforced” L B - ‘ -
¢ _'Chief Justice Shaw of Massachusetts in the case of Robeits.ve:
Boston, -5 Cush, 198, said:-“Conceding, therefore, in .the fullest
manner, that colored. persons; descendants of Africans, are entitled
. by law o equal rights, constitutionsl and: politieal, civil and. $ocial,
~-the questioh then arises whether the regulation in question, which'
" provides-séparate schools -for-colored persons,-is a violation of any
- of these rights. % * * Tt isurged that this maintenance of sepa-’
. ‘rate schuols tends to.deepen and perpetuate the odions distinétion of -
. "gaste; founded in a deep rooted prejudice in- public opinion.. Thig:

A
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projudice, if it -exists, is mot created by law. Whether this dis -

tinetion and prejudics; existing in the-opinions and feelings of the
+,community, would not as effectually be: fostered by compelling

«colored and. white children’ to’ associate together may: well be:

42 doubted: :

" At all events, it-.is,\a fair and proper question for the com-

- mittee to consider and decide wpon, having.in view the best interests
“of both elasses of children placed under their superintendence; and
*we can not. say thaf their decision upon it\is not founded on just

| ‘grounds of reason.and-experience; and is the result of 5 diserimi- |

- nating . and honest: judgment.”

In an opinion- of the Supreme Court of ‘Pénnsylvania in the case of

| the Phil. & Westchester R. R. Col vs. Miles, 93 A. D. 744, is found
" “the fullest and -strongest. statement, of the r’easo’ns\which justify a
- separation of the races. = - : ’

. That court says: ‘“The right to separate being clear in proper edses; - ‘

“.and it being the-subject of sound regulation, the question remaiping
to ‘be considered is, whether there ia-such g difference between the

white and black races within this state, resulting from nature, law

--and custom, as makes it a reasonable ground of separatior. -The

| question is one of difference, not of superiority or inferiority. - Why

; the Creator made one black and the other white we do. not
43 know, but the fact is ‘apparent and the races are: distinet,

each producing its own kind %nd following the pectiliar law

boundaries He has assigned to them. The natural law which for-

- bids their intermarriage and that. social ‘amalgamagion which leads
10, & corruption-of races:is as clearly divine as thit which imparted
- {0 them' different natures. The tendency of intimate social mix-

ture is amalgamation, contrary to the law of races.. The separation

=«0of the. white and black races upon the surface of thé globe is-a fict:
“equglly. apparent.  'Why this ‘is so it is riot necessary to speculate;
| but the fact of a distribution of men by race and ¢olor is as visible-in
: the providential arrangement of the earth ag that of heat and cold.
- The najural separation’ of the races: 1%, therefore, an-uindeniable fact,
" “and all gocial organizations which lead fo
| ‘repugnant to the law. of nature. . From jsocial amilgamation it is
i but a step to- illicit intercourse’and but another fodnfermar- .
.44 tiage. - But fo assert separateness is ot to declard ‘inferiority
o in either; it is not 0. declars one a slave and the other fredd-
| -man; that would be -to. draw the illogical sequencs of inferiority
« from difference only. . Tt i simply to-say that following the order .
-of Divine Providence, human authority ‘ought not to- ¢ompel these
-widely separate races to intermix., The right of such to be free from
| social ‘contact is -as clear as to-be free from .intermiarriage.  The

their amalgamation ‘are

former may be less repulsive as a condition; but no-less ‘entitled to

| protection #s-a right. “When, therefors; we declare o right to main-
-fain ‘separate_relations as-far as reasondbly pragticable, but in g

3546

®

-of its constitution.. Conceding equality, with natures. as . perfect>
and rights as sacred, yet_God has made them dissimilar, with those

. natural instincts and feelings which He always impants to His crea-
--tures when He intends that they- shall not overstep: the natural

@
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heir ‘instinets G
. :No well informed person in any section-of the country will*now
~ deny that the position: of the Southern people that “segregation: in
- “schaol, ¢hareh and soclety is in: the interest of racial integri
- "45 _and racial progress,” is sound and who will deny that that is

“a Jaudable  desideraturm. T PRI ¢
- .. -Such ‘héave been from the earliest history. of -our country the yviews -

- of our most profound scholars -and- wisest philosophers. - History tells =
" us'that Thomas Jefferson was'one of the first advocates of emanéipas:
i tionof the slaves, and that as early.as 1778 he drew, offered and had

" passed in’ Virginia a-bill prohibiting the importation ‘of glayes"
land-or sea and proclaiming those so. imported ‘to ‘be-free. In ‘an-

of slavery, it is said that he unrésetvedly expressed hig disbelief tha
+the two races could mingle in harmony under co-equal conditions-of.”
“freedom; * In 1821 when commenting upon and bewailing the fajl-.
i grﬁof}ns stater to adopt his schemes for emancipation he wrote the
following: . -~ e L CRE R
Qo “It;Wai’found,that the public.mind would not:yet bear. the propo:
‘sition, nor will it hear it-even at this.day. Yet the day is not distant :
when it must bear and adopt it, or-worse will ‘follow. . Nothing is
S morecertainly Written: in-the book “of fate than that these:
46 people are to be free. “Nor is'it less certain that!the two races *
. gan’not live in-the samé: government. - Nature, habit, opin- -
“1on, have drawn indelible lines of distinetion:between thém.” =~ ..~
. T the light of the fulfillment of the portion of ‘this prophecy
which the last generation witnessed,:and with the race problem sl
< unsolved, ean. the present generation, until the books of the negro
#:'problém’ in-America are fimally balanced, say with absolute cortainty,
.. "that theother part-of this‘great philosopher’s prophecy was'not fore:
~casted with an equal prescience?. - L
i - Applying the Tules of law set-out in this opinion-—rules that have
.. been announced by the highest authority, and approved by o many
" epurts—to the legislation now under consideration, the court is un~ "
:-able to -reath ‘any -coneclusion ‘other’ than that the ach in' question .
-eomes ‘clearly-within: the-provines of-the law making power of the |
- sfate; and that the court' would be unwarranted in holding that the |
* sction of the’Legislature was not a legitimate exersise-of the police
ipower, of the stafe. = oo s i L e T
~2v L The defendant’s ‘demutrer to the indicbment will therefore
47 " be overruled and the defendant will be given an éxception. -
: - “If this case reaches the: higher courts and the views ex-
he opinion: dre sustained” and upheld, it is the personal’

© reead 0

L .fsiew of thy judige of this court, that the act of the Legislatuteé which

i now so. vigorously agsailed by the defendant will prove to.be s -
. blessing to Betea College, and to the colored as ‘wellas fo the white




“youth of Kentucky. Instead of the s
-being hampered, it is the opinion of the j

eftlness  of Berea. Colleg
eing | he judge of $his court that its
power for good will be greatly extended and eiilarged. - Tf it should -
*be determined by the trustees. of the College, a§ the judge: of this’
- cotirt hopes.and believes it will be, to-continue. the collége st Berea.
; for the reception’ and education of whits boys:and: girls, and taestab
~lish -af.some other: point in Kentucky, beyond thé prohibited -dis-
tance, a college for the reception and education of colored youth, the--
| -prejudice which has heretofore existed to.some extent in somo quar---- -
- ters anid from some persons-agninst Berea College, because of the ¢o-
a ~education there of the tivo races, will completely vanish, and :
|~ 48 - the generous open-hdnded people of Kentudky will extend ©
<, . . -their sympathy to; and give substantjul aid and encourage-- -
| ment to both institutions to an extent {0’ which many Kentuckians
[bave heretofore been unwilling to do. . These views, of course, do-
- nob-affect the legal questionsiinvolved in this case; but they ‘cause the .
‘judge of this court to be better satisfied with the conclusions reached: -
| ds:to the legal aspecis of the case, than-he eould be, did he uot believe. -
| that beneficent results will surely follow a-cheerful :compliance with -
. and acquiescence in the Day Bill by the:defendsamt. .~ . -

*~This court does not believe that the Legislature.of Kentilcky was
-prompted by any race prejudice or-any hostility. towards the. negro .
 passing the act under consideration: - Kentucky is xiot iniminal to
o education of her colored. ¢itizens, - The state not only psays annu-
~ ally &is much per liead for the edueation:of each. colored boy and girl .
- botween the ages of six and twenty years, as.it does for-each white .
[ boy ‘and girl between -those dges, but it- maintains for’ the ‘higher: .
- education of the:colored race, & colored ‘niormal schiool-at Frankfort, =
- and in. that-school - those ‘whio® will. agres to-teach in-the colored . -
R -eoramon’schools & period dqual to twice the tirhe spent in the '
49 normal school are given free tuition. ~Annual appropriation§ - .
< 2 of $5,000,000, and more are made from the fundsof the state’ - .
~to support. this sehool, and in 1902 there was a special appropriation " -
i'of -$15,000.00-made. to erect new buildings. .~ . T U
- 'While the legislature is thus constantly evincing' a spirit of sym-
" pathy. with, “dnd- giving substantisl aid for the education of .the
- colored youth of the state, it should not be.said that that body was
prompted by other than the purest and best motives in the enactmerit. ’ -

- of this Day Bill. :
SR . Order Signing jor{l’ml o
- Ordered that this case'be, and is, assigned to the 14th day of the
- present term for trial, R : ,\ 

" e
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Pebruary Term, 2lst Dayof February, 1905.
’ 6009.\ -
™ ComMoNWwEALTH ©OF KENTUCKY
: L ve
Berea CoLLEGE,
b Jury,/Verdiot, and Judgment. |
The defendant pleaded‘ “not, guilty” end a jury, to wit: Anderson -
Lake, Tom Hendrén, W. J. Wagers, Shélby Million, W. O. Arxider--
o son;, M. H, Colyer, John Duncan; Oscar Helton, Allen Doug::
- 80 - - las, F. M. Gibson; George H. Myers and John W. Ballard;
G were duly. impannelled and sworn to try the issue jeined. '
"~ THy indictment was read to the jury by the clerk and the jury, whe =
. - after hearing the evidence and réceiving instructions from the court,
gave this verdiet: . . -
S #We, t};e jury, find the déi‘eudaht guilty and fix its fine at One -
<2+ Thousand Dollars. L o L
e S o H. H. COLYER, Foreman. -

. THe defendant then offered & motion in grrest of judgment, on

T\ .. the ground that the facts stated in the indictment dp not constitute

: a:public offense within the jurisdiction of the. court, which motjon. :
-+ the court overruled, to which ruling of the: court thé:d;fiudant ex=-.

T eepts, . <

SN ‘{‘%?Vherefcre, it is° adjudged ‘that the plaintiff recover of ‘the de-

" fendant the sum of One Thousand Dollars and her costs herein ex- -

i pended,
BT Order Fi%ng:Motion ‘and G’row:nds' for New."fiial. .
. Féb;ﬁ,:ary Term, 22nd Day of February, 19—.
6009+

LT . CoMMONWEALTH.

o V8. .
' .~ Berea CoLLEem.

~ The defendant this day filed grounds herein fn writing and there- -
S upon moved the court to set aside the verdiet and judgment
& b1 fendéred hersin and grant it a'new trinl; and the court hav--.
WY e ing considered thereof and being advised, it is ordered that -
© - said’ motion-be and -is-everruled, to which ruling of the court the .

.defendant ¢xcepts and prays an appeal to the Court of ‘Appeals,

" which is granted.
S ‘

o
i
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 Motion and Grounds fo'r'a New Trial.
Madison Circuit Court.

°

« TuE CoMMONWEALTH oF KENTUCKY, Plaintiﬁ',
" BerEA COLLE;E, Defendant

~~ g Motlon and Grounds for a New Trial.

- ‘ Case No. 1. .' . o

The Qe%ndant moves the court to ‘grant a new trial herem on .
the following grounds: ®
First. That the verdict of the jury is contrary to lajp. : -
“Second. That the court erred in giving to the j Jury the mstructlons A
" asked_for biy the: Commonwealth.
Third. That the court erred in refusing to glve mstructwn num-
' ber “one asked for by the defendant. -

Fourth:. That the court erred in refusing to glve mstructlon num-
ber two asked for by the defendant.
! _.° Pifth. That the cour} erred in overruling the motion of *
| 52 the dafendant to arrest’ the Judgment

. . \ - 4

@ Order Notmg Filing of B’zl‘l’of E’mceptzom " Y

" The defendant teudered a bill of exceptions ’herem, which was
X approved and, signed by the court and ordered to be filed and made ,-
8 part of the record without belng spread upon. the order book

\» Bill of‘ Ezceptions. . L
~ “Madison Cireuit Court.

THE COMMONWEALTH or KENTUCKY, Pla%ﬁlﬁ

?

vs.
BEgrEA COLLEGE, Defendant
‘ Imiictment- Operating a School for Whites and ]}Iéémes

Be it rémembered that on the calling of this case. for tnal in the
i Circuit Court, the-jury ha.vmg heen dmpanneléd and sworn,

'the gnwealth introduced as.a wmless A. Brocg, who testified:
os- follows: "

N ¢

. N e

Dmect exaniinaf.ion by B ‘A. Cpuromem: . . JA‘

Q Mr Brock, please stgte your name to the. stenographer |
A. A. Brock is my name.

PR :
. / e " . ',; o E
o N . .
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Q. Where do you réside Mr. Brock? ¢
i B8 AT ve in Berea. - R
S Q‘iIn county? -t '..ﬁ« g
: AL Yes, 3

Q. Are you one of the teagﬁers there, in' this county?
‘A, Yes, sir; I teach there.

Q,. Berea College: that is an moorp\\satmn‘?

A’T do not know.

: The defendant at this pomt admitted by counsel that Berea Golw;’
lege is a corporation organized and incorporated under the General
Statutes of the State of Kentucky, and waived p{:ii()f same.. :

-Q. Are yout one of the professors in the school e
- A. 1 have charge of the Night School, Departmen only. Voo
. Q. At any time previous to the 8th day of October,. 1904 was tha,‘;j
college open for the reception of students? . i
--A. During the summer; after the spring term had closed,’ dun :
thé summer T' had chdrge of a night school and, ag well as T reme;

.~ ber, on the 13th, the forencon of the- 18th' of September,
oo b4 1904, they presented to me stadents; that is,.éne white stu-
AL d dent ‘and oné\colored student and. dn'ecfed me fo teach -them;
; an -

Was that in the college bmldmg, in Berea in this county? .
A “Yes, sir,
Q They were being taught in the same seﬁool? .

/ﬁ

sir,
f& the same t1me9

" And- the same mstmcnon? AT

. Yes, sir. ' PR

%hat was under the auspices of the college?
eg, sir:

. Maintained and operamd by Berea College?

.. Yes, sir. : .

. You are & professor in the - college?
A Ido téaching worky that is, 1 have never received any’ ﬂegree’, :
" that' would entitle tne’to be called 2 professor. L
"~ Q. You ‘have ‘received “your pay - from ‘Berea College, a sehool';.~
- and institution” of lea.mmg, in this oounty? . i
2085, AvYes, sir - Ly
: ".Q. And wero acting under fheu- du'ectuon at the tixe you, .

,ﬂtaught the‘school? - - - ‘

. Yes, sir. - . ‘
‘Th]s being all of the evf(ienee mtrodueed or oifeted. by elther

'l‘he Commonwealth moved the eourt 0 gwe the Jm:y the followL :
‘instructions: - A
1,.1f the jury: beheve from ‘the: ewdence beyond a reasonabla.f;
: duubt that. the defendsnt; Berea, College, heinig 'a corporation and -
“owning, maintaining and’ «operating ‘a college, school ‘or. institution

. of. Iearnmg known a8 Berea College, located n ‘the %wn of Berea in

E

o

.otwog»eo PO >@g>

0
Al

ol

e . LA



m comqwmm fm kimvm

Madlsom County, Kem‘,ucky, did: m Mndlson Gounty, Kentucky-
- -after the 15th day of .Tuly, 1904, and before thé-8th day ‘of October, ="~
1904, unlawfully- and. il ully, thq;t is, intentionally,” permit and, <. .
* Teceive both the white and negro races:as pupils for instruetion in" "~
. d college, ‘school and iiistitution -of learning; -the jury ..
‘56 - should find the defendant gtnlty .and fix its pumshment at.
' % fine of one-thousand dollars. ‘
.- 2. Unléss the defendant has been prpved gmlty beyond a 'reason-
able doubt, the jury. should find the defendant. not. guil Vi :
* To the giving, of which instructiony, the defendant objected, buk”
*'the court overruled the objection and géve said instructiong to the 5
*‘jury, to which ruling the'defendant excepted and still excepts.. - el
" The defendant moved the court to give the jury: the followmg in-
struetions: -
.".1. That the Actof the Geneml Assembly of the. Commonwealth :
i of ‘Kentucky-entitled, “An Ast. to- prohibit -white and colored per-
sons from attending the ‘sandé school,” under which-the indictment. -
" herein was-found, is'in’ confliet with. the Bill of nghts and the Con- . -
_stitution of the: Commonwealth of Kentucky; and is null-and void;.
“‘and the jury is instructed to find the defendant no$ guilty, to the
. giving of which instruetion the Commonwealth objected, and the "
urt sustaingd the objection and. refused to give said instruction to-
011 ,]ury, to which rulmg the dq,fendant excepted and - still ox- ’

57 ° The defendant also moved the court to give the Jury the

: foll"wm instruction : el
:° 2. THat. the Aet 'of ‘the Géneral Assembly of the Commonwealth (O
‘of Kentucky entitled, “An Ack to’ rohlblt ‘white .and- colored" pera s
gons. from attending the:same schoo -under which the indictme;

" herein was found, violates'the prowsmns of the Fourtéenth Amend- -
_mgent to the Oonéhtuﬁon of the United States, and.is null and" voul, iy
-and the j Jury is:fnstriicted -to: find'a, v grdlct of not guilty; to the giv- .~ *
“ing of whicH instruction the ‘Commo: wealth objected and; the, court - -
.~ gustained ‘the objection ‘and refused to give such instrietion fo.the - :
jary, é(o which mﬂmg ?f ‘the, ‘court the defendant excepted and stﬂl
excepts,

‘The foregoing bem all‘the mstructmns asked by either’ party and s

call’ given or refused. b? the court, the case was submitted to the j :gury,
“who' returned the following vendict:. ~N E

. We, the jury, find the- défendant gmlty and fix its ﬁne at. q‘ne
thousand dollars, n )
] .o H JI GOLYER Foreman

’ Whereupun the defendant«moved the . court to arrest the Judg- :
;o mént, on -the following-pround} 4. ¢.,"that the facts stated -
- 58 in the indictment do not, constitute s public: offense within..
.. the jurisdiction of the court, which: motion wés: overraled
by the cpm't to.w lﬁbh ruling the defgndant exceptec’i and still o j
cepis.

Thereupon, the com]‘\}l entered the. followmg ?fldgment' SR
Wllerefore it is adjudged that the plmntlﬁ‘ Tecover: of the de.
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: fendant the sum of -one. thnusand dollaxs and her eosts herein ex-
-pended; t¢ which the defendant. excepted and still excepts. -
) Afterwards to-wit: on the 22nd day of February, 1905, the de-
“ fenidant filed 4 motion and the followmg grounds for a new trial,
to-wit:
Pirst, That the verdict of the j jury is contrary to law. m
o #Second. That the court erred in-giving to the jury. instrue- |
S tlons asked for by the Comimonwealth. :
© " Third, That. the court erred in refusing to give mstructlon num-- |
o ‘ber dne asked for by the defendant. o
Fourth. That the court erred in refusmg to give instruetion num-
ber two asked for by the defendan
T . Fifth. That the co en:ed in overrulmg the motlon of i
59" the defepdant to arrest the judgment. ;
) The ‘courf overruled said motion of defendant for a new
tna} to which ruling of the court the defendant excepted and still’
except.s, and. now: prays. that this its bill of exceptions be sxgned
sealed and enrolled and made part of the record, which is done. - :
And: the said defendant prays an appeal to the Court of Appe
of Kentucky, which is. granted ]
J. M. BENTON, Judye.‘ ]

. ’  Cuerx’s Owricg, March Bty 1905.‘
Order N otmg Execution of Superaedeae Bond.

6009 '

-Qom&onwm'm or KENTUCKY

V8. -

. ( ‘Berea COLLEGE.

.. The defendant, Berea Collegg, with S. S. Parks as surety, this day 'j
o ‘executed supersedeﬁs bond to the Court of Appeals.

'Supe'rsedeas Bond.
‘6009,
mem COLLEGE Appellant

°

agains
COMMONWEALTH, Appellee

{'U ort aﬂ A eal from a: Judement of the Madmon Cu'cult C ;
» Dp Rendere& 21s§‘3&y of Feby., 1906. m

Whereas said & ﬂ)pellant Berea Gollege, an appeal frbm

" “judpment of the ladison Citeuit Conrt, rendered af itd Feb
’.L‘erm, 1905, against it in favor of the Appellee, for thé sum of
One Thousand Dollars, and the costs herem expended andt he uppela :

e
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lant gesi.res to supersede ‘the whole the said judgment above men-.
tioned: - N - . )
. Now, we, Berea Collegp with ‘S. 8. Parkes, surety, do- hereby - .
“ covenant to and with the gppelles, The Commonwealth of Kentueky, -~ ...
that the appellant will pay to the appellee all costs and damages that
may be adjudged againsf the appellant en the appeal, and also that
they will satisfy and petform the whole judgment aimve stated, in
case it shall be affirmed/and any judgment or order which the Court . «
of Appeals may rendexs or order to be rendered by the inferior court,’
nof. exceeding in amgunt of value the whole judgment aforesaid..
*(And also pay all yents, hire or damage, which, during the pen-
dency of the appesl, fnay accrue on any part of the property of which
the appellee. is keptfout of possession, by reason of the appeal.)
Witness our hands, this 6 day of Mch., 1905, Lk

< : BEREA COLLEGE, = . . .
o /- By L. .J. .OSBORNE, ‘Treasurer,
8. 8. PARKES. ' -
61 *This part of the bond may be omitted, except when real

estatefis in controversy in the suit.

62  Srafe or Kenrucky, Madison Uircuit Court, sot: -

- 1; Roy §. White, Clerk of the Madison Circuit Court, do certify that

- the foregbing is a true copy of the record of the Commonwealth of

Kentuelfy vs. Berea College, No. 6009, - as ful as the same remains of

record /ind on file in my said-office. ',

© Withess my hand, this the 15 day of March, 1905. o
. ' o ROY C. WHITE; C. M.-C. C.

63 Be it remémbered that on the thh day of April, 1905, ata - -
. Court of Appeals hield at the Capitol at Frankfort the follow- =~ -°
" ing order was entered, to-wit:

Berea CorrEGE
e,
CoMMONWEALTH,
.Ma_dison. ,

Same
.

Saun,
v “Madison, ko
',‘:}’,‘Came thapartles by .counsel and on motion said cases are ordered - - ]
st for oral argument on May 19th, 1905, and afterwards on the 97¢h
‘day'of April, 1905, at: & Court of Appeals held.at the Capitol at
Frankfort the following order was entered to-wit: - "
456 . :
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-BerpA CoLLEGE

v . . CoMMONWEALTH. e

' Madison.
- SAME

. V.

- Bame,

. Madlson;

; Came appellants in the foregomg cases by counsel and filed ‘an’
agresment, and on motion it is ordered that the:order setting the
= eases for oral argument on May 19th be.set aside and said cases are”
' o;'deted contintied for argument to the Séptember term, and appellant
- ig-given until July 1st to file brief, anc.f appellee is glven unt;ll casi
are set on the doeket to file bnef )

~; . And aftetwards on the 24th diy of October, 1905, at &
64 Court of Appeals held at the Capltol at. Frankfort the follow~
ing order was entered. - :

-

Burma CoLizes . - S
. L) A . ™
i . . COMMONWEALTH o

2 G'ases Mad:son

Oame ‘partiés by zounsel and onzMotmn said: cases ara ordered con- -
tmued a.nd sef; for-oral argument on Januaty 9th &

L And afterwards on ‘the. 10th day of January 1906 at 8 Gou.rt of -
o épeg:als held at the Capitol at Frankfort the followmg order was en- -
. ter to-wlt

v

. ] BEREA COLLEGE
i ' Comuonwmm:z
Coeest oo 2 Cases.” Madmon

Came parties by counsel and on motion these cases are contmued
for oraI argument and set for Feb 2, 1908.

. «And afterwamds on the 2nd day of February, 1906 ot a- Oourt of
Apg;als held af the Capltol at Frankfort the followmg oraer Wag en-
tered, to-wib:” - R ’




THE COMMONWEALTH OF KENTUOKY.:

‘Burgd Qorzpan
CoMMONWEATTH. -
2 Cases.  Madison. ’
‘These cases coming on for hearing were argued by John G Car-
| lisle, C. F. Burnam and Guy Mallon for the appellant and N..B. "
| Hays, Attorney General for the Appellee and submitted.. - - :
- And aﬁer.wardé on the 12th day of June,_iQOS &t a Court of Aps. -~
: - peals held at the capitol at Frankfort the following Judg-
i }65 ment was entered, ) . - -
.6009.
Burea Covrsiar, Appellant,
N N .o
CommoNwraLTH, Appellee.

. Appeal from Madison Circuit Court.” .

'l

- The court being sufficiently- advised it seems to them there isno " - *:

error in the judgment herein:: PR . . .
| Tt is therefore considered that said Judgment be affirmed, and that - -~
I~ appelles recover of appellant ten per cent, damages on amount of the .~ -
¥. judgment superseded herein; which is ordered certified to said court. .

(W] ole)j Court sitting except Judge Cantrill. Judge: Barker dis- -
- senfing: S ) : B G
oo It iffui’thelf consideréd ‘that the appellee recover of the appellant = ..
| its costs herein expended. . .. - ’

1 . Ana on said day the fg)uowiﬁg opinion was deli{fééed': S

,-.;"66 "Coqi’tvo_'f Appeals of Ken(;ch\ BN

b june 12, 1906 (i be Reported)

‘ - BEREA Coi;nneﬁ,v‘Aﬁpe‘llant,' |
Cmﬁoirwm@m érg‘v%:jm.mucxf,' Ap‘pel_le@ . ‘

L : - Appeal from Madison Cu'cmt Courb : ey
Opinion.of the Court by Judge O'Rear. A

§ 7~ There were-two indictments ‘against appellant in the: Madison "
§ - Circuit Court; for alleged infractions. of an act: of the Legislature, - .-
| ipproved March 99, 1904, entitled “An’ Act to Prohibit White and
§ . Colored Porsons: from -Aftending the Same- School.” -'The ‘first =
{: indictment whith was numbered 6009 on the cirenit court calendar; - .
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~ . charged appellant with operating a school for whites and negroes- |
in wviolation of the act. The second indictment, numbered 6045, §
‘charges appellant with the offénse of “maintaining and.- opersting "
a coﬁege,,school and institution of learning.where persons of the: §.
white . and negro- races are both received, and within a. distance s
i of twenty-five miles of each other, as pupils for instruetion.” "
67 The act’ alluded to, the fitle to which has been given ¥
above, i§ in the following ‘words:— e U
“Seorron 1. That it %ha}l be unlawful for any person, corpora-.§
tion or associgtion ‘of pErsons to,maintain’ or operate any college,
schogl or institution where persons of the white and negro races
are- both ‘received as pupils for instruction; and any person or’
corporation who shall operate or maintain. any such -college, schgol - |
or institution shall be fined $1000., and any person or corpora-
tion who may be convicted of violating the provisions of this act.:
" shall be- fined $100. for each day they may operate said school,: |
college or institution- affer such conviction. . . .
“Secrion 2. That any instructor who shall teach in any school, " §
< “college. or institution where members of said two races are received.
as pupils for instruction shall be guilty of operating and maintain-..|
" ‘ing same and fined as provided in-the first section hereof. e
i " “Sgorion 3. It shall be unlawful for any white person to .
68 - attend any school or"institution where negroes are received. §
: - .as pupils-or receive.instruction,« and it shall be unlawful,
s for ani negro or colorefl person to attend* any.school or institu- -f;
tion where white persons are received as pupils or receive instrue-. §

tion. "Any. person so offéending shall be fined $50. for each day he. §
attends such institution or school: provided, that the provisions §
offthis law shall not apply to any penal institution .or house of”;

reform. : ‘ [ : e

; “SecrioN 4. Nothing in this act shall be construed to prevent:]

- any ‘private schooel, college or institution of learning from main-
‘taining a separdie and distinet branch theréof, in a different locality;.’

- not less than twenty-five miles distant, for the education exclusively- F
of one-race or color. ‘ T

" “Secrion 5. This act shall not take effect, or be in operation

before; the 15th day. of July, 1904 (Acts 1904, Ch. 85, page 181.

- - 7 Appellant was found guilty and found $1000. in each case. Thes
- .gppeals involve the constitutionality of: the statute.~ The cases.are §

- heard: and disposed .of- together:. . o ]

89 . Appellant: Beres: College 1s: & private non-sectarian school, |
“ee Lo Tb was founded some fifty years ago, for the purpose, it is’
“: " -eald; of “promoting; the- eause of -Christ” and fo. give general and:
non-sectarian _ religious- instiuction to “all youth™ of good moral
-chavacter,” . 'With = large “endowment; extensive  buildings -and
grounds’and educational paraphernalia, it had for nearly fifty, yenrs: |
hefore the act in quiestion maintained: a schiool at Beres; in Madison
¢

ounty; this: State, presumsbly upon subistantially the same basis |
a8 it. was dbing when: the statute was enacted, and the indictments §
i theso oases refurmed: . . o Lo oo
- -/The eireuit  court sustained: the; constitutionality of the :act i
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~-every! particular; - Appellant. asspils its. eonstitutionality upon the -
*: ground:that. it. violates the Bill. of Riglis: embraced in the: Conr

. teenth Amendment: to_the. Constitution: of -the United Stafes. - - -
It is claimed that the act is repugnant. to the Bill of: Rights:in -
that it violates. the following, which'are guaranties to every citi-

- zen:— : . : )
+ 1. The right of enjoying and defending their liberty. ' .
) .. 2. The right.o; ‘woxs,hi;g\ﬁng Almighty God according t
(i} the dictates of their own consciences. ~ oo
b 3. The right of seeking and pursuing their safety. and
hagpiness. ’ . . . .
4. The right of freely communicating their thoughts and opinions.
6. The right of acquiring and protecting property. R
6. That "every person may freely and fully speak, write and -
pring on any subject, being responsible for the abuse of that libérty.
" The 26th: section of the Bill of,Rights concludes:<- R
< “To giard against transgression of the high powers which we have
_ delegated, we. declare. that everything in this bill of rights. is ex-
- cepted out of the general powers of government, and shall forever
.. remain invielate; and all laws contrary thereto, or contrary to thik
" constitution, shall be.void.” - - - L -
] Appellant’s contention is:— . N .
Al “This act violates the letter or spirit of every one of:the
~ provisions: referred to. - It destroys the rights of the teachers -,
and pupils of Berea College to exijoy. their liberties and the right
of seeking dnd pursuing their safety “and happiness. © It denies
* ‘the- right to worship God according to the ‘dictates of their own
- consciences by atténding and participating in non-sectarian religious
exercises in a school or ingtitution of their own choice. It denies
to-the trustees, the teachers and all others eonnected with the ins
-+ stitution the right-to freely communicate their thoughts and epinions, .
- mlld it (Tefnies tﬁ-ijhﬂgd insgmtim‘:;- itgglf and’ to its 3ssistants and em-
ployees: of every grade the right of acquiring. and protecting ‘prop-
- erty-and the vﬁghb'mufollow‘t%eir-usual and %nngcent Gccupaﬁonsg’ S
... We understand- appellant’s argument ‘to reach tothe conclusion’
: that the exercise of police power by the -Stateiispljoﬁji}}ited congerp-
) ing the:subjects enumerated in the bill of rights, at léast. -
72 it is beneath those rights, and must Be exercised sa as: not
. to conflict with  them: _ g
277 No: jurist hag. dared’ to attémpt- to- state the -limit in law ‘of
. that- quality in govérnment whiclr is exercised: through what. is

- "

atternpt it. Vet yery broadly snd indefinitely ‘speaking, it is-the
power and obligation of government t sectire and promote the gen: "
aral. welfare, comfort: and: convenierice of the citizens, as well-ag the .-

safot;
of Police Power; 212} 1 Hare’s- American Constitutional Law, 766:) -
It is:not inaptly regarded in some- of s most important’ features-as.
the Tight of self-protection in government, the right of self-preserva. ="

stitution of this Stats, as well as that it.is.in conflict with: the' Fours.

"termed the police power. - All-agree that it would'be inadvisable 4o -

public péace; the public heslth, the public morals, and the public. .
3 (Choley’s: Const. - Lirnitations, 704; Tiedeman’s Timitations - *



. /thew
. v,‘/fbit,lor' inimical to ifs existence,: In view of these.definifions of thy
" prineiple, unsatisfactory 4s they must be. conceded to be,-it is appar--
"~ ‘ent'that even those things reserved by the pedplein the bill-of rights .-
" from. the powers delegated to their, magistrates are impliedly: su
7 ject-also to-this power to preserve the State. = It has always:
78 - been so regarded, except wherein:iis exercise in & particular:
L manner or of a particular thing is' expressly excluded, .o
i . necessarily 56 by the language used. It would be more tedious: th
- 7. difficult to- enumerate instances. - But some~of those most readily: oc-
. ecurring to the mind which-are held ‘subject to-this powet, are, that:
o life and libarty‘ei@?tr;dr ‘hoth may be forfeited by the citizen under
* ..~ laws enacted under it= The right of worshipping Amighty-God ac-
. cbrding to the dictates of our own.consciénces—probably ‘the first:
‘great ‘moving cause of our early colonial civilization—yields to -the:
. proper exefisé of this power, For example, the practices of polyg-
* amy,so inimical to the well being of society, though deemed a
liglous rite, must yield to.the police power of the State. .If it were
held here by some, as it s in some coutries; a religions duty-th
-+ mothers should worship God by sacrificing their- babes, throwin
;. ~them into the rivers to appesse His supposed wrath, it:would not be:
- tolerated by the State, however conscientious the-vetary of the right.
- .. The pursyit of ‘happiness in any: useftl and innecent employmen;
" or the fres movement of one’s person, -even when done under-con:
- . 'siderations of his own safety, ars'subject to this same powgr.’

. of-the political. branch of government, it must have 4 just and.res
, relation.to one of the-ends for which: that: power may be lawfully
. employed: -Mere.declaration that. the proposed exercise is in-behalf -
« - of 'wuch end is mot enough. . The action mustbe. cognate to ‘one-of .
-i.+ the‘subjects to-which™ the ‘power properly peértains,” - The duty is.
_upon’the courts upon a proper application, to declare void an af-
- tepted exercise of such power, which js not-fairly and reasonably:
related to a proper end. . Thus balanced, there is little danger that:
* oppression- ean. Yesult from its arbifrary employment. | The good;
"sense and the honest judgment of each. generation must after: all -
- - furnish the real limit o the police power of government, *For:each
*.age must judge, and will judge, of what iz hurtful o its welfare, of .
- -what endangers the existence of society, of what threatents to destroy
. the racef people who are applying this primal law of self protection:
to their owncase, . ; . - o oo B L
> .’Because.of its undefined extent, of its overpowering quality,of its"’
-2 70 unmessurible value, of the great danger of oppression under
-5 its puise, and of ifs abuse by those intolerantiof the restraints’
‘e of Taw, any new application-of the‘police power of‘government
- is.regarded with: closest serutiny, not unmixed- with. apprehiension.

2
i

4



N

o THBD COMMONWEAVH OF KENIUOH

3

It can be abused, to the hurt:of the people. It can be neglected
the hurt of the State. - . ... . o F L o T
. The application of it by the statiite above quoted, is.new. It Hag .
never befors been so applied so'far as we are certainly aware, ‘The - -
question’ is, is it a_fairexercise of the police power to prohibit'the .
‘tgaching of the white and negro races together? Is it a fair:exercise

0.

&

‘the ‘power ta restrain-the tivo races from voluntarily associsting
““together in a private school, to acquire & scholastioc edueation? - .~
- The mingling of the blood of the whits and negro races by in--
“terbreedingis ‘deemd by the politiea] department. of our. State gov-
“ernment as being: hurtful-$o-the - welfare of society.. Marriage by’
members of the one race with those of tha other is prohibited by
- stabute.. -(Segtions 2097, 2098, 2111:2141, Ky, Statutes.) It is ad-
| -mitted freely in argument that the subject of marriage is ohe of the - :
- very” first importance to society; thiat it ‘may be regtlated by law . ™
B even -as among members ‘of the. same ‘race./ Inbreeding is +-. ¥
76" .khown to lower the menfal and physical vigor-of the off« - .-
o+ spring.  So incéstuous marrisges are prohibited, -Othersmot = ..
incestuous, but involving the' probable effect upon: the vitality of the -1 .
- offspring are prohibited also, as marriages by idiots. - -Still other in= *
‘hibitions, such as age, and so. forth; &re impased, all of which look -
to: the well being of the future generations,. No one questions the .
validity of such: statutes, enacted as they confessedly are uxider:the -
: police power of the State.. Upon the same considerations this-same = -
_power has been exercised to prohibit ‘the ihtermarriage of the two . "
.taces.” The: result-of such marriage would be:to destroy the purity
of blood-and:identify of each. Tt would detract from, whatever chars .-
~geteristic-force: pertained to either.. Such: statutes have been upheld =~ -
“in the followingeases: < 00 LN S
// B parte Hobbs, 1 Waods, 537 .° :
3 State v. Gibson; 36 Ind, 402; -

State v. Jackson, 80 Mo. 177;. -~ - )

State v. Hairston, 63 N, C; 453; . -
- Brook 4. Brook, 9 H. L..198; . -

Green o, State, 58 Ala: 1905 29°Am. Rep. 752;

Lonas 4. State, 3 Heisk (Tenn:) 809. = e : o

_Another exercise of the police power-with fespeet to. the -
separation of - the two races which has been upheld, is the

B

‘réguiring them'to use separgie. conches in traveling upori Tailroads, .
| as adopted by certain of the.States. These statutes, and regulations . * -
-of & similar kind ‘even without statitte, have heen “upheld: wherever
. thejr. validity has been questioned.” The opinions in_the following
“posel show the unanimity of holding and. reasoning on this subject: = ;
" West Chester & Phil' R. R. Co. v. Mills; 55 Pennsylvania '
State, 2097 98:Am. Deo.. 7475 Smith v, State, 100 Tenn. * - *
4947 L. N2O-&'T. R. R. Co. v. - Mississippt, 133 U. 8. 887;
" Plessy v; Ferguson,:163 U.-8. 537; C. & 0. Ry. Co. 4, -~ '
o Kentucky, 179 U. 8. 892, - L W RN
" 'We, have 'such "statute in Kentucky: section 795 Ky. Statutes, = . -
“The validity of this statute has been upheld by this Courtin E, & -




\.: \

:;mam nomam vs N

"N R:RAC JAGnmmonwgaIth, 99: Ky.668; Q,umnw L &N R
. €0.,.98 Ky: 281; Wood ». L. & N. R R. Co,, 19 R. 924; 101 K
- 7083 DhmV eyRRCOmLa.nder 104Ky 43150 &OkR
o Cos Commonwealth; 21 Rep. ‘o8,
ﬁ-'¥8 “ v~y the proyisions: for ;public- educmtaon made’ by the gnvem-» i
S ment of the UnitedStates for ‘the District of Columbis, and:’
; by:mmly of -the States, a:geparation of the zaces is enforeéd byire-:.
" quitingseparate schooly. to e provided for each, -and, m]nbmn ¥

ay

- membhers of either race from aitending the’ school promded for' thg_g
sather,: In-every instance in.:which thb question has arisen as 1o thg /
“yalidity of sich: laglsla.tlon mhas been 1apheld as & vslrd sxerclse of.
ns Jolice: power: by the S “
+ Sections18:& 17, Gh 156 17, 8. Statutes 1 Large,
Sectmn\l Constltutlon of Kentucky

\~f g

o 'D;stmgumhed cuunsel for appellant W.hll& concea.mg -the correct

Y mess -of the application -of the principle beirig discussed. 1‘0‘"

spublic schools:and. common carriexs, seek to distinguish 1

o0 Y application from. the ‘one contendeéd for by ‘the State in-the
case ‘ab bar uponthe ground that in the cases. of ¢ornimon-schools: md .

-#ailrond-travel the :State was merely ;praw\/;ixdhng ‘anenforeed ‘assopi-”

the two, Taces, whereds under statute tow ‘being ‘ron-
-gidered the power s attempted-to be exten qg\\so 25°to. prevent the -
5 voluntary association’ by the two zaces. E
i i annat.agree. thiat the ‘ground of - distinetion’ noted -could -

form L per ‘demarkation hétween ‘the point -where. ‘the power::
; ed, and. the one where it might not he.. The thmg

1 tﬂ ‘that dtten pon “éommon;: or public: schoo

) mpuIso It has nearly ‘always been Voluntary.' “All this

gislition - was. ‘dimell 5t something -deeper ‘and . more .important
i ,_Ath a}t&er o& choice, Tndeed :if the -mere. choics_of th

h : . distinguishedl
7 tor-than 'by ﬁemperament and ‘other quahtws :
cortain as anythmgm ‘nature, - Those of us'whe belleve
‘tHzit all ‘of thiswas divinely ordered have no-dotibt: that: thers
s wisdom -in ¥he provision, ‘albeit we are unable to say '
surance why ‘it is so. - Those who zee in it anly Nature's work ; must
aleo- conicedesthiat in. this order, as in all others'in nature, there'is
an unerring:; Justxﬁcahon There oxists in: each ‘raee’a’ homopenesis -
by: wlnch it mﬂ ,penpetnally Jepmduee 1tsalf 1f unaﬁulfza ted. ' Big:
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instinet is gregarious: - As’a check there-is smother, an antipathy
to-other races——which some. call race prejudice, - This is nature’s -
guard to prevent amalgamation.of the races, A disregard of this -
antipathy- to the point of mating between: the races is unnafural,
and ‘begets a resentment in the pormal mind - It-is incompatible
' to the continued being of -the Taces, and is repugnant: to' theipin- "
“gtinets. So much mating is univerally  regarded .with: disfavor:
-In the lower animals this quality may be mord effective in the
“ preservation -of distinet breeds:. But ‘among men conventional der -
‘orees in the form of governmental presexipts -are reSorted to in -
_8id of right condugct: to préserve thé purity -of blood: No highér
- welfare of society can be thought of than the pieservation of .-
81 . the best qualities 6f -manhood .of“a;llf,v_i-ts;mg&,r'If,';thgsn-\it{isz g
a. legitimate exercise of the police power of government to -
-prevent the mixing of the races in cross-breeding, :it ‘would sesm
‘o be.equally:within the same power to Tegulaie’ that-characterof
_-association: which tends to g breech. of the main desideratunmi—the .
* purity of racial blood. - In less civilized society the stronger ‘would © .
: ‘prahably"ahn'%hilateqthe"maker race. - Humane civilization is en~ !
-deavoring to. fulfill ‘nature’s -edicts as to .thié ‘preservation of racs, .
identity in & different way. Instead of one exterminating:the’ . "
.other; 1t ig attempted {0 .so reguldte their negessary intercourse.as .
to- preserve each in Hs integrity. . " P P
" ~The maxims.-of liberty and the pursuit of happiness which are "
familiar to. the' coxomon law) wherefrom the idea- found-in-our
bill of rights.is- probably’ borrowed; are the principles worked- out -
by the Anglo-Saxon race for.is own government. In no other:
- -eountry has it ever been. attemlpted ‘before;: ab least on do important . -

2 geale, to apply such principles alike to” so- many differenit taces; .~
types and creeds of men. ' The experiiment, is great in its importance. - -
“forms now one.of the biggest questions. being worked out by’ -

- this great North-American xepublic. - That much hittérness’ -

82 has-appeared, and some oppression has been practiced, sre . .
'\ dmong - the inevitable attendants upon- the adjustment by -
geople«of; different raceg of 'the.rights justly belonging to.éach, -
Clashing of - antipathies resulting in ‘outbréaks of violeneé, tends' - -

' disturb “the. public peace; threatens. the. public safety, and 8o
disrupts the -serenity  of .common. purpose to promote the welfars

< all: the ‘people; that the ‘question is beconte one of: the firsk ime- *

ance. to the section where the two’ races live in the greatest ..
imbers, . That it is well within the police power of ‘government
i- legislate tpon. this question 50 as to Tepress such outbreaks and’
:prevent. dishirbances of the public tranquilty, we have no sorf
of doubt, T l
the abolitiont of slave

oo the gmancipa

The seriousness of the gitusition is not new.*- Even before- <
ry. it was keenly and intelligently antici

he grayjififkoblems of ‘government which have been presented
some- of " the States for solution. - ‘A the outeome’ of ‘diseuission;, of
agitation,” of toofrequent conflicts, of violent turb that. get

_even the law at defiance in some localities and in times of  great -
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‘ popu]a;' excitement, this species of legislation has bed e\iqlired‘ ;
83 as tending to a solution of the trouble by removilig as far -

as'possible its cause, . Ts not this situation’ one, if ever there "

‘was one,; which-calls for and amply justifies the exercise of polica
power of"government? ~Or should this irritating cause be left with::
out- restraint or control, tilt by:the exhaustion of one side or th
. other it is settled by.the sheer' force of superiority of numpers o
b physical power? It is idle«td talk of controlling ideas by legislation,
. ""gr -even"by force. You cannot bind an ides by)faf statute. - The:
i attempt should be made, and we believe, is being made, in good faith;
to0's0 control this situstion through the-law that neither race car’:
have just cause for complaint; so that each may have every law-|
ful privilege and “right -that the -other has; sb that” equality of -
_ rights before the law shall be a fact as wéll as a high-sounding theory;:
/yet so as to conserve the very best of the ghal:mteﬁstics of each race,
to_develop its ideals of morality, its thrift, independence and use-
‘ .fulness. ~Observation and study _a(,},clpse hand ‘of_both the theory:
.+ -~and praetical working of this problem of”social existence,-of the |
L colaboration’ of two races so different as the white-and black in the
samé Staté upon a plane of legal equality, where the government:
. =i8 by the people for the pédple, it has been found, so'the’

84  legislative. department declares as evineed by" the public
,policy indicated by the statutes” discussed in this opinion,|
that.at the very bottom of all the trouble is ‘the racial antipathy-
to the. destruétion of its own ideptity; and that if that danger is
removed, the. friction practjeally” disappears. . A $eparation of the
* .races under certain.conditions is therefore enforced, wAbere it is:
. believed ‘that their mingling ‘would tend to produce the very con-’
*-dition. which is found to lie'at the base of the trouble. * In its*ap;’
“plication it becomes all thé®more necessary. that the -overmasteting
‘principles included in -the police gower-of government be firmly;
recognized, so that a clashing of race prejudices, or race destruction
‘mag be.‘l‘n{wfuﬂy, averted. -~ Lo R
~Counsel resort to conjécture concerning other legislation of this':

. character which they fear might follow that now involved. - I is :
" suggested that the State might attempt to regulate, under- the same.
power, the right of the races to work together in the same fields or'|
 factories; or to mingle together at all. ~A sufficient present answet l
to this is that each proposed application of the power is to be deter- -
i - mined upon the circumstances under which it is sought to
" . 85 . be applied, If it is arbitrary, unreasonable -or oppressiv

" it will be denied, - Nor is it-a le,
-+ a.negation of power by showing wherel
) vconced’e‘d_,: _as we think the faet is,

.. thig legislation’ providing separate Schi for the two races wa§
~ 4o_separate; the ‘youth of éach - duri le_most impressible and .-
least responsible ‘period..of -their lives, -and until.ripened. judg-:
. ‘ment and _observation can have set them' well,in: the safe’ ways of
“thinking, fauch of the dangers of the shame ang distress which errors”
of - immaturity might -entail. ‘would be- avoided. - The" legislation -
above enumerated-ig all of a kind: It has two great objects—ong,

timaté-argument to provéf:' j}
tgmay be abused. ~Ifit:
¢hat-the ultimate object of

3
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‘the preséryation of the identity and. purity of the races; the other,
‘the avoidance of clashes hetwéen the rTaces b‘y‘-prevenaing their
Qost‘fruitful sourCes. P e LR
~In upholding this character of leBislatfon in & sephrate coach
regulation the Supreme Court of Pennsylvania, in ‘West Ghester

..thought:— .

between isdividuals of the different races can°fiot-be denied.~ Ft.is
) . the fact with which the company must déal. _ If a negro takes
86 - his seat besides a white man or his wife of dadghter, the
law can’ not repress the -angef orcontuer -the feeling of.
aversion which sonte will feel. * However unwisg?it mpay be to in--
-dulge the feeling, human infirmity is not always proof agpinst it:
- “Tt is much wiser to avert the. consequences of . thi§" repulsion
-of race by separation than {b punish-afterwards, the bre%gh' of the
peace it may have cauged. * ¥ * T T

‘the subject of sound regulation,-the question remaining-to be. con-

- black. races within "this State, Tesulting. from nabure, “law -and
custom, as makes it & reasonable grouyd of separajion. - The"ques- ~
“tion is one of difference, not 4f superiority or infeffoyity. ~ Why the
| ‘Cteator made ore ‘black and the other white, wp Khow not; but
the fact is apparent, and the races distinet, edch producing itseown
kind, and following the peculiar law of its eqzztimtion. Cogéeding
- equality, with natures as perfect and righis 43 sacred, yet God has

87  .ingg which he alyays imparts fo hig creatures when' he in-
b tends that. they sgnll not overstep the natural boundarieg he
" has assigned: to them. ‘THe \ndtural lax(Fwhich forbids their in-
“termarriage, and that social/ amation which. leads to g cor-
-ruption-of - the, is 89 clearly

* mixture is"to ‘amalgamatior, confrary go the Ihw -of races. 'THe’
- separation~of the white and” black racds*upon the surface of the
~.globe is a fact equelly apparent. - Why this, is so it is nbt necessary .
. to_speeulate;- but the fact of ,a distribution. of men by race and

‘that’ of heat and cold. » The natural separstion of® the faces is,
 therefore, .an undeniable fact, and all socigl “organizatibng which
lead to their amalgamation are repugnapt fo the law®of nature.

- 'but another to intermarriage, But. to assert separateness is'
.88 not: to deglare inferiority in either;.it is not to’declare one:
g slave and thé other’a freeman—that would be-to draw
. the illogieal sequence of inferjerity from difference only. It is
- simplPto say, that following the order of Divine Providence, human .
“authoyity ought not to. compel these widely separate races to inter-
~inix. ' The right of such to be fres from social contact is as clear
a8 Y0.be freo from intermarriage. The former maypiPe less repul-

RE »

“The dﬁger to the peace eng dered;by the feeling of avﬁ'éigﬂ ) : .

: e h o s .
. ,“The right to separafe being clear in propér .Cases, and it beirfg

-'made them dissimilar, with_those natural instincis and feel- .

is &5 ivine ps that”which imparted >
|~ to them -different natutes.* The teydency of intimate $ocial inter-, -

- From social amalgamation it is but a step to illicit intercourse, and -,

N

LI

v

efe: R. R. Co.-v; Miles, 93 Am. Deg: ';1‘7, thus stated the principal :

&

sideyed is; ‘whethe} there is such a difference betivedn the whiteand ~ ~

¢

i

“

‘color.is as visible in the providential arrangeriiént of the eartH as- 1.

’
, -

N
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- ‘sive A a -condition; but not less entitled to-protection- as &
~“Whe; therefore; wa declare g right to maintain:separate relal
o:-far as is reasonably practicable, ‘»but,;{in & apirit of kindness
“¢harity, and wigh dug regard:to equality of rig] , it is not pré;
diee; nor-caste, nor*injustice  of any kind, but. simply ' to . suf
wmen to follow-the Jaw of races established by the Creator himself;
nd’ not to compel them' to intermix, contrary. to’ their - instinets
~Appéllant’s counisel construe this- opinion” as’ stgp

i theory that the power being discussed may be exercised only whire i
et ;grﬁids the enforced assogi:gion=of' the races, ‘Whilesuch

. 89 - enforced" association is more- egsily ‘distinguished. as falling

gt -all under certain conditions leads ‘to the~main *evil, which is

. amalgamation: of the.taces; and incidentally to-conflicts: between
their members naturally engendered by, too;close pergonal ‘cohduc
~under conditions - which- are ;bound to -excite (%rejudle,es and’ race’
“poimosities. 3 Such evil falls: within the’ yog “power to- prevent,
-then whatever maturally eoniributes o them; may:alsd be regulated,

provided: the: regulation is itself regsonable. - The ack in question is.
- within' the legitimate exercise of ‘the police power of the State, prp*.:

.¥ided-it-is not 50 unreasonable in its provisions. as to be oppressive .

-(but for the. proviso. contained in_the. fori ¢ al-
- thogh there” miglit not be;a(z_ﬁngli g of the races ay all.  “This
~Would be out:of harmony with the spirit of the law;: It would be
ai ynreasondble-and ;unwm&nted‘iufﬁ&tencg*indéed with. the eiti-"
. zen’s vight to- tegch, ‘and. the papils to be’tanght, Under the;
290 . rule.in the construction’ of & statute 4o resolve any ambiguity
47 i its lagguage in favor of that meaning which is not-repug:
. nant ta the CopStitution, if the language admits. of rhore than: ong
construction, we have no doubt that the intention of this act was 4 -
- prevent the two: racis‘f“ from ttending ‘the same. school: at the-same’ -
place and the sametime whereby there-wonld result an inferming-
ling or close personal association' between them.: Such is the fair, -
.reas@sgb e meaning of the whole act; including titl -and contexf -~
gl ',",».s-?lcs mlfl the statufe makes it & misdemeanor not only to-teach
pupils ‘of

; f ‘the two races in bianches of “the sdme institufion;. even.
though-one rack exclusively 18 taught in-one: branch, ‘and ‘the other ™
- in- another branch, provided the two branches are. within twénty- -
ive miles'of each other. - This section.i$ added ag: s ‘proviso to- the .
revious gections. ~ Withous this section s, we- constrye the #ich, -the
teaching, of the two races in the same:school at. the same ‘time and .
lacey is’ prohibited. - But, ‘if: the sdm’ school faught. the  different
-Taces ab’ different ‘times, though at the ‘same E_lace,f:or -ab reni
- places af, the same- time, it would not be unlawful: It ev
1 dently was thought that the effect of the statute ‘might be .
-7 nuilifled by teaching the two races in the sahe school at-the
- samne time and place:in. fact, but perhaps in different rooms of the +
B e’f})uxI&rng,~ ?rv;q different bui dmgs,,qf;the samig- college  plant; -

-0
1

.
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'c'qnstitutiné to all intentd one building, . A tedching fforent -
“rooms of the same building, or in-different buildings 30 near to "
" ench ‘other gs to-be practically one, would: violate' the statute!, |As it -
“was such "intimate personal assoeiation of the pupils that'was being:
«'prohibited, it was atterngted by-the fourth section to make this-im-
“ possible by prohibiting stich teaching in branches of the i&me' :school: .
- if lone within twenty-five miles of each other. This last section we -
» “think violates the limitations upon the police power: it is phreason- "
“sble and oppressive, 'We must look to the cbject of the legislation -
; “as well -as f0.tha words of the statnteto devine thé true meaning. Tt . !
>'is 1fot to “prevent either race ‘fromi%;fmg taught by an instifutiom |

o
- which algo-teaches the other. - Nor s/t to. prevent persons from one

yace: frofn teaching persons of “the other, or .employing ‘their means
* for that purpose. The State.itself teaches both races, but in separate
o schools. - They are BOth;?aught,within twepty-ﬁwggcmiles of .
- 92 - each other,~and within "very short distgnees.of . other. . ..
7. But this section can'be ignored and.the remainder ofthe act 5
“is complete potwithstanding, . ., ... = = e T
. The remaining question\is. whether the act as construed by this .~
. Court-violates the Fourteenth Amendment to' the "Gonstitution of -
the Uniged States. That gmendinent guarantees the equal, protec- - -
ion of the laws to all citizens of the United States, aiid prohibits any =~
,‘State from depriving any eitizen of the United States of his })rdp-' s
erty, life (_)i"ﬁhél‘{% without| due process of law. , EREAR i ST
"“'The att involved applies equally to dll'citizens. - It 'makes no djs- « -
crimindtion against those of either race. . R S
:-, 'The right to teach white Jand negro children in & private, school
- -at. the same time and’ place i3 not & ‘property right. ‘Besides, ap- -
" pellant as a corporation, created; by this State has no natural: ﬁg&
= to tench ‘ab all. Its right to teach is such'as the State sees fit to give
to it. . The State may. withhold it altogether, or qualify it. ~(Alls
i géyer v. Louisiana, 165 U. 8. 578,) - 'We do not thinksthe act is.in
. conflict with the Federal Constitution. , .~ . '
1798 . Wherefore, ‘we conclude that the' judgment in. case §009 . ..
e should be affirmed;. and ‘that -the  judgment in case 6045 7. .
-should be reversed, and be remanded 'tith directions to dismiss’that
-indictment. " . . CUN Ib S S e
The whole Court sitting, except Cantrill, J, dbsent. _Judge Barker, .

LT

i dissents, except.in case.6045. R ] k :
Wy CNBUHAYS L\

. \B B Ay Qewl N
o b CHASHOMORRLS o
"JOHN G..CARLISLE, . - = . S e .
C.FBURNAM, &~ .\ .0,
GUY WARD MALION, * . oo T

b or Appellant, e L
94 .\ Bu'it réinemiberefl that on the 21t day of June, 1906 the
.. following order ‘was filed in the office of the Clerk of ‘the
Gourt of Appeals, to-wit: : ; IR g
I AT e . :

i : . R4 : /)
T AN . I
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88 f - 'pEmEA COLLEGE [vs,

- Court of Appen]s of ] entucky

Burea oL E
A
COMMONWEALTE oF

. 'Time until the 1st day -of next September term of t.he court is:
given to counsel for appellant to file petmun for rehearing of t]ns:

' cause heretofore docketed as*No. —.
u . 'W. E. SETTLE,
J'udge Co'wrt of Appewls
95 A Bolt, remembered. that on tle 25th day of October 1906 at

a Court of Appeals held at

. 3 Capltol ab Fra.nkfort the fol- -
Jowing ofder was entered to-wit:

‘ Berea Cot LEGE . ol
¥ COMMONWE ALTH. ; ' P

SR - "+ Madisoh.

"Come a Rpella.nt by counsel and filed gtounds, and moved theredurt

: o, grant a'rehearing herein, and for b re-argument of said case, and ..
ﬁlrther moved the court for an_eixthnsion -of thirty days.to file.a

* ’bond: herein, on a writ of error to th¢ Supreme Court of the United. ..
States, which miotions are gabmitted.|!" (The grounds named in the ..

s foregomg order are as follows:)

~

96 No. 1 B t

DR ' . Berea CorLree ‘ S )
R : 3. i

o re Conmmmvmmn or Ky, »

s ok v

- The appellants mdve the Sourt forls rehearing of this cause, and .
*. a8 -grounds therefor refer to the brief|filed berein by Messrs. Car-"
" lisle aud Mallon, and-especially upon the unconstitutionality ;of-the .
5 ;Kentqtg(ky St.atube, on ‘which the indictment and trial and judgment
- ‘veridéred by the Madison. Cireuit Court fvas based. - :
. 'With all due- respect-to - this~Honorhble Court, they 1hmk the
opinion renderegl susfainitig in patt the v alidity of that Statute uponf
Pohee Power of ‘the State is erroneous,.alid-should be réviewed. - -
AR ISLE < URN\QM & M.ALL‘ON

97 : Be it reme z?;éd that an the 25th day of Oct 1906, the -
e appellant the officeof the Clerk of the Court of Ap-.
peals a0 Assxgnme of En'brs, and w : *1s dn words and ﬁgur%:"

a5 follows:" \,: \ : "

¥
p:

.
e
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g »a's'théf.éamq appeax's (gromjthe records of my office, «
e e R .

I COMMONWHEALNH OF KENTUCRY, 39
Brrea CoLLEGE \ '
s,
CoMMONWEALTH oF Ky. =
. yAssignment of Hrrors. ' -

The appellanit assigns the following errors:
1st. The Court erred in the opinion rendered in not adjudicating® -

| that the Kentucky Statute under which the indic menb was found
" and the trial and convidtion were had to be unconstitutional.

.. 2nd.. In not adjudging that said Statute was violative of the 14th
Amendment of the Constitution of the-United States, and the Bill of
Rights of the Kentucky, State Constitution.

8rd. It was'error not to reverse the judgment of the Cu‘cuxt. Court
and ‘grant ‘a new trial.

. 98/ + 4th. The court should on the reversal have’ ordered the In- (

dictment to be dismissed and the.appellant discharged from
all ha.blhty from the fine of $1444 and costs.
. %CARLISLE MALLON & BURNA
* T ' For Appellant

99 .. Beit re@embered thut on the 22nd day of November 1906
", at'a Court of Appeals, held at the Oapitol at Erankfort, the
following: orﬂé} was entered -and whlch is in words and ﬂgures ag"

: follows‘l
‘ \BEREA COLI,EGE
{
>, S COMMONWEALTH
. *\\-' Madlson

Y

The court. bemg sufﬁcle»ntly advmed it is consldcgred that appel-

" lofis motion for a rehearing be and the same is hereby overtuled: -
‘ and it 'is funhe:fcﬁnsl ered that the appellmpt be given 20 days from
" this date to exefute-a Writ of Error bond on an appeal to the'Su-
: prame Court of the. Umted States.

*

The Oourt bf Appeals, set;

100 THE COMMONWEALTH oF Kmmucxf\

VT . Morgan Chmn, Clerk of the Court of Appeals of Kéntucky”

certlfy that the foregeing is a correct copy of the transcript of the

g rgcord , including the gudgment and opmlon of the, court in thwase :
"o

e BEREA\GOLLEGE Appella.nt

» P :

“ 7 Tee COMMO?\I’WDMF KENTUOKY Appellee,
SEPN - Appeal from’ Madisoni Cirouit Court. *

S . e



Vi mcomm T

test.lmony whereof I hereunto set xay hand s.nd caused my o
inl seal-to be hereunto affixed: Done at the. Oapltol at: Frankf
ﬂns the 26th day of November, A. D. 1906.

[Seal Court of Appeals Kentucky.] .
J. MORGAN CHINN
C'lerlc C’owrt of Appeals “of Kentucky

101 Be it remembered that on the 7th day of Decem'ber 190§,
2,7 there wag filed in the office of the’Clerk of the Court.of Ap-:
12 " peals of Kentucky, & petmon for Wnt of Erro‘r, and which is hereto g

: vattached and s ag. follows— . i

o

102 S . Kentucky Court-of Appeals

) BEREA COLLpGE Appellmt
COMMONWEALTH OF*KENTUCKY Appellee.
 Petition for Writ of Emr .t

Gousldermg Jtself apgrieved by the. ﬁnal decision of the Courl; of

* Appeals-ii rendering judgment against it i the above entitled case, -

the Appellant pmgs a writ.of error from said decision and judgment’

to.the: Supreme ourt of the Umﬂed States _Assigniment of . erTors. |

- f,.'.heremth .
E . T v ,;GFBRNAM E
N 4 omey fo'r Appellant,‘g

N

: t,S’rATE or KEN’I‘UOKY, Court of Appeals & _»‘1

" The writ of error is allowed, upon the execution f a bond by the
Berea College to the Commionwenlth of Kentucky, the sum of two.:
. thousand dolars said bond when approved to agt as’: @ supersedeas;-
“o Date”d Decr 8 1906 e
S SRR N HOBSON

’ Chief .Tu,shce of the Kentuclcj C‘ourt of Appeals
[Endorsed ] Flled Dee. T 1906 J Morgan Chmn Gt ;"’_
RS Aml on- dmd datse there wis filed in the oﬂ‘iee of the\%lerk

£ the Court of Appeals, the Original Writ of Error, and nrder
_‘allu mg same, and whlch is heretn attmhed and i3 s follows——-

: the recoras and proceedmgs, a8 also the rendxtlo .
" judgment:in a plea which is in the said Court:of Appeals of Ken-
~tucky, before ‘you, at the June sitting. of the April term, 1906,
‘erof;f‘ betweey Berea College, Appellant Ver&us Gommonwealth of




Kentucky, Appelle : xmamfest £TTOF has happenad 0. the gre}b
-damage of the-said” Appellant and P]ﬂ.ln‘tlﬁ in-error;’ Berea Oollege,
ag by ‘its complaint ‘appears,

We_being willing that -erros, 1f any has ‘been, should be duly
;corrected and full and speedy justice done to the parties aforespid.,
~-in. this behalf, do. command-you, if judgment be therein piven, that
--then, under your seal distinetly and openly,’ jou send. the Tecord ¢
- and proceedmgs aforesaid; with all things concerning the saiue, to -
' the United States: Supreme ‘Couirt, to, gﬁher with  thiy writ, so- that:
- you have thé sdid ‘record and procee aforesaid, at: the wity of - -
cWashmgton, D. -C., 'and. filed 1n the ofﬁce of Clerk'of the United

< States Supreme Court on-or before aysfrom the date héreof,
" b the end that the record and proceedmgs ﬂz)resard ‘being mqpec(:ed "
_the United. States Supreme ‘Court. may cause. further to be doue "
_ therein to correct that error, what :of right, according 4o the laws
" and customs of the United States, should be done. - R
: " Witness, the Honorable Melville. W\ Fuller, Chief. Justlce of thc o

; Supreme Court of the United States, this December 7th, 1906 - ERRT
. Done in: the City of Franlcfort, wwith the sesl of the, Oiretti Court\; i

of ‘the United States for-the Dlstmct; of Kentueky attached. ;

[Gth Cu'cmt G‘ourb Eastern Ky. Dis,, U, S of Amenea J

WALTERG ‘CHAPMAN, © »
Cleerrcuzt Oomt Umted Sta%es, Dast of\Ke'utuclcy <

All&ved Cetin T i
: HOBSON i .
. ® thf qustwe Ixentuc]cgpfeourt of Appeals e

- [Endorsed] Filed Dee 7 1906 J. Morgrm C‘hmn, ¢ Ot e :

2105 - And-on said’ date there was ﬁ.led in the office of theClerL e

~" of the Court.of Appeals of Ky. the original Citation; with -
proof of summons endomed thereon, and whmh is- hereto attache

ka,nd iy as follows E , o

.
\\“. i

N

‘f06 Tm: U.'NI’I‘ED STATES OF Aunam‘\. 882

"’I‘he Pres1denf of the U‘ﬁlted States to the Commonwc‘.:’:bh of. Kﬂn-
~tucky, Greeting: : ;

You ate hereby clted ‘and. aduionished to.be and appear at. and e
‘bofore the Supreme Court of the United States at Washingten, D. G,
“within' thirty days from the date hereof, pursuant to a wiit of erroz‘-“-',
*"#filed in the offica of the Clerk: of the Su eme’ Court of ‘appenls of
- Kentucky, wherein The: Berea College s Plaintiff: in error-and you
‘are Defendant: ip “error, to show- cauge, if any there-be, why ‘the
-judgrient rendered: against the said plaintiffin error as in ‘said writ
- of eiror mentioned should not, be corrected, mdwhy speedy Jusnce
: ‘ahould not be. done the partles in ﬁhat behaif

* . *m %




42 . BERPA COLLEGE V8. B

Witness, the Chief Justice of the Court of Appeals of Kentucky,
- this 7th day of ‘Dee’r, 1908. .
J. P. HOBSON,

Chief Justice, Kcntucky Court of Appeuls.
Attest:
J. MORGAN CHINN;
© Clerk, Kentuclcy Count of Appeals.

Frankrorr, KENTUCKY, Decr..7, 190-.

I Attorney General and as attorney of record for the Common- ,
wealth of Kentucky in the above entitled case, hereby acknowledge -
‘the service of the above citation.

' N. B. HAYS,

) Attorney Gen.
e Filed Deo 1906 i
R . <. MORGAN CHINN, C. Ot

107 And on sa.ld date there was filed in the office of the Clelk
of the Court of Appeals, a writ of Error bond, and which is~
- in words-and figures as follows to-wit: ‘
108 N Supreme Court of the United States. - - ’
 Bemma_ COLLEGD, Appellant and Defendant in Error,

6. .
COMMONWEALTH OF I&ENTUCKY, Appellee and. Plamnﬂ in Dnot
: Bond :

Know all men by these presents, that ° we, The Berea College as
grmcxpal and The: National -Suréty Co., as sureties; are held and .
rmly bound unto the Commontwealth-of Kentucky 'in 'the sum of
. Two Thousand Dollars, to be paidsto the said Commoriwealth of
: "Kentucky to -which payment, well and truly to be made, we bind -
oulselves Jomtly and severa]ly firml Ab these presents.
“Séaled-with-our seals, and dated tlns 7th day of Dec., 1906.
. .. Whereas, the above named, .plaintiff in error seeks to prosecute its’
. writ of error to the Supreme Court of the United States to reverse;:
the judgment rendered n the above entitled actlon by the KentucLy
*Court of ‘Appeals.
- Now, therefore, the condition of this obhgatlon is such, that i
-the “above-named plaintiff in_error shall prosecute’ its said writ-of
* “error to-effect, anid answer all costs and. damages that may be ad- "
o Judged if it shall fail to :make good its plea, then this obligation to be ‘;‘
vold otlierwme to remain in full force and effect. - ,
E ’ BEREA COLLEGE,
By F - OSBORNE,

; A db : ‘ Treasurer..
pprove Y. BRI ‘ o , B

CILP HOBSON ‘

e thf Justice Ky. C'n'wrt of Appeals

SR L THENATIONALSURL‘TY 00, .

‘A'I\_"SEAL.] - ByD D. SMIT

Re.s‘zdeniF Secretary. -
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{ 109 And.afterwards on the 20th day of December, A. D. 1906,

i there was filed in the office of the Clerk of the Court of Ap-
peals of Kentucky; an additional assignment of Errors, and which-
is in words and figures as follows, to-wit— B

Berea Coritgr, Plaintiff in Error,
. ‘.
CommonweALTH 0F KeNTUcKY, Defendant in Error.

And now comes Berea College, the plaintiff in error herein by its
attorneys J. G. Carlisle, Guy Ward Mallop, and C. F. Burnam, and
says there are manifest errors in the judgment renderved by the
Court of Appeals of the Commonwealth of Kentucky, on the 12th
day of June, 19086, in this, towit— PR

1. The said Court erred in sustaining the action of the Circuit
Court of Madison County in overruling the demurrer to the indict-
ment. : i . ' .
" 2, The said Court erred in sustaining the action of said Cireuit -
Coulré;hin the first instruction to the jury, asked for by the Commbon-
wea : :

3. The Court erred in sustaining the action of the said Cireuit
< eourt in refusing to give to the jury the several instructions asked
for by the defendant. o coon -

4. The said Court erred in sustaining the action of the said Cir-
*euit Court in overruling the motion to arrest the judgment.

5. The said.Court. erred in sustaining the action of said Circuit

- Court in overruling the motion for a new trial.

. 6:_ The said Court erred in: deciding that the statute under which

| the indictment was found, did not violate any of the provisions of

' the Fourtéenth Amendment fo the Constitution of the United Statés. h
7. Thesaid Court erred in deciding that said Statute did not. de- ™.
- ‘prive plaintiff in error of its property and property. and property . - -
1. v rights without due process of -law. T :
110 - - 8. The said Court erred in deciding that said Statate did. -
not abridge the priveleges and immunities of citizens of the . -~
- United States, ) N o L
-~9, The said Coutt erred in deciding that the said Statute, did not" -
-deény to the plaintiff in' error; and its teachers and pupils, the equal :
‘protection -of the law. i -

= 10 The siid court erred in refusing to veverse the judgment of
| the Madison Circuit Court. .. . . " -
. Wherefore, the plaintiff in erfor Prays, that said judgment and
‘decision be reversed. - - : : T ' .

: : " " J.G. GARLISLE. . -

N e C. F. BURNAM.

o o GUY W. MALLON.
" 111.  Tae CoMMONWEALTH oF KENTUCKY,
.+ The Court of Appedls, Sct.: . o ¢ :
. Inobedierice o the commands of the within Writ of Error, T = -
 herewith transmit to the Suprere Court of the United States, duly Sy
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44.  BEREA cou.mL VS, cozmow BALTIL OF gENgteny.

cortified tmnsmpt of the complete recor&; and. pmeeedmgs o, the
> ease named i in szud Writ. of, Eyror; with all thmgs coneemmw the
" same.
. Ia test:monv uheleof 1 have hemunto set my han& and affixed
. the'sesal of my office.
N K ]%)nie at6the Cagntol s.t? I‘rankfort, thls tha 20th dny of 'December,
90 : .

[Seal Court of Appeals Kentucky] S
BTN © J. MORGAN CHINN
Lo N Ole?L, Court vf Apﬂeais of Kentvcl,,,/. i
v Endomed on cover: Fﬂe No 20,5611," Kentucky, euurt of appeals
-, Term No. 546. Beres Gollege, plamuﬁ’ in eITOT, VS, The Com-
;ﬂ{x}cm;ealth of Kentuc!cy I‘xied Jauuary 7th, 1907. Fxle No.
- )0 N . .
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