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p R O C E E D I N G S

._.—u————-—'»—m-—-um-—-

TﬁF CLERK- Counsel ara present | |
‘m.‘ cm:mr Jus'rxcm WARREN: ch*ct are cases 25 26 ,éhc‘i |
’JG,J, c thrley, et al., vwrsns Joe T ‘@aﬁterson, etval;‘ |
M, Derfner will aduress the ccurt |
‘ ORAL AR&UMFNT OF ARHAND DrRrNER, ESQ
" ON BEHALF OF zxppﬁmz\m:

‘fMR;‘DERFNERr May it pluamc Lhe ccurt, the que stion

u{?ha ‘three consolmdaﬁad caqe from‘ﬁhe‘Southern Districﬁ‘
‘pfpndw Lppl is how much‘room Cmngress Lntended to ]cava |
wﬁWﬂ Jt paﬁ.&d the Voflng quhts Act nf 196 “to allow the B
 amﬁ%Qtﬂ’w£atCS covered by the Votlng kights Act to conf;nuéi(‘
_“waﬁ{na h}m uuaruntees oi tha 1Sth Amendment. |

‘ rhe ans we:, we Delleve, 19 found {n fﬁg prov¢ 1on af
“dmh ﬁﬂc wh ch anolves thlg CaSLgVQGGLlOD 5, in which CanquJ”‘
‘»f% havznq SﬂCtLOn 3 ottlaw any teﬁLs or devices, Went
7ﬁutbat and 9&1& hhat no. &Ldte cavere& by the Act mlght enac%
fcm seck uo adminlster any votlng qualmfications erﬂhahg& its; |
rétﬁmé g andarau, praétlce, or procadure with respect to
‘vﬁt{ng dmf Prent from that in effect in 1964, or November of
;1&64, wafhout seeking prior approval from either the Attorney
;Qeneraj of Lhe United States or getﬁlng a declaratory judgment
3'from the Unlted States sttrict Court for the District of

oiumbxay e tablishlng that that new’ statute and reyulation

i

gﬂnd not: hnve dlscrlmlnatory purpose or. effect.,p§ s5;"‘”




:".%ﬁe thréé caséaihéééwailHiﬁvei&eiéﬁéﬁﬁtea Whicﬁ‘tﬁé‘
',?ghtu of fi;é Sippi P&Séeﬁ in 1966, at its Flrst Leqislatlva
i ﬂe‘ ion mfcnr the paasan of th@ Vothg Rxghts Act which we 'j{;"
‘,¢a|ﬁ have uhﬂ purpo e‘amd*eftect of diSGrimlnating‘inkvotxng )
‘§g  ason u,‘rac@¢ ‘and wh;uh votxng laws are in Section ’;iahdx
igsiﬁ Wil ch. there is no dl ﬁate,‘taese s%atutew w»rs not sub«i‘
‘ mMm»ﬂ ka *he Atforney General or for a declaratory 3udqmenth
fu No. ;E the Leglsld*ure alloWed the dounty h |
~Qﬁjﬁ its mznncw'04‘appcintlng ﬁhe Bmard of Suparvisore rxom
bi.ﬁmﬂm* e?&atiénﬂ to At 1avqe el c?ions, vhus ailowmng a
’émmngfﬂnmu m;qh% hav& one ox mora ngxo majoritias to exuat
ail #§it: rmnervmsﬁx

iu No;rﬁm, thu Bunton ¢asa, Lhm“hugi&l&tuxa Uhahﬁaﬂ

mn«Q tmuv uJ C unty aup@xmﬂt@ndent of Edwra :ion which na@

gmev b jy seen elmcﬁivu, 4o appoﬂntxvm and mppomntlvw and

| did sh‘ sith zesppv“ to ll coun&i@s of. whinh g had chro
‘JMﬁéfifi%&;, | | o
| "Ih N¢;136;.Whitley ﬁersuéJwilliéﬁs,yihe‘ﬁegislaﬁuéé ‘;
f@op% a an amﬁndment to Sectxon 3260 which provxdas the mannﬁr
"ny whi ch ixﬁapendenﬁ candmdat@s may qet on the bdllot, and in
hahie u‘éav up an obstacia couree which was designed and had the 
v ct of rarcing indepenﬂant candidatea at great ﬁkouble )
an e&zort to go unto th@ D@mcrratic Primary cr a party

z&imazy dni to avoid seeking to run as independenta.

0 Mr.‘nertner, would you mind 9peaking up a 1itt1e




;bxt O; éetcing a 11ttle clo&er to the microphone;v
‘A I am sorry. | | ’ e

N0, 36¢ Whmtlby versus Willlams aros& in 1966. mhe
‘gtatute invmlved an amendmenc to Sbctxon 3260 whmch was passed
‘Ln June oi L966 after Rcverend Whltl@y and one other person
had run in »he Democratlc Prlmary, having run for the Ofiice
cm Unlt@d muafe% Sanator, and hav1ng 1ost in the Prlmary and
 thop Lnd4catmng he was Lrtercsted in runnlng in the General
ﬁlactiqmv |
| | A“‘Lhat uoLnt the anendmenu was passﬁd whxch h&d tva’
;effn@t» LA mult;plied the nunber of ganutura that a p@r
musc o af; e qaxﬁ\é placc on the baElot

Ia thﬂ case ox RPVLTend Whl y, the nunbcx of 8l g~

“na£ﬁ¥eé was mul*xpli@d or changed £y 1 000 to 10 QUOg ﬁmnce'
:i£ W$b a Jh&t id- fflce“
‘Q‘“ How mmny regi@“erpd vutmr are there in %baL Stnﬁc?
‘*A ‘ Tn Mis blSSlppi, at that tima there were probmbly 1n
‘gh ‘ﬁﬂéahhﬂthOd of 400 OOb or . 500 000 raq;ste md voiexs»
Tdo second th¢ng 1t dld was to requmre that thae
 éign5&ﬁ' &y be submltted at a much earller ddt? than formerly;fJ
““ha fo*mav‘practvce or former statu e had provlded that the
eunVQJ number of 81gnatures be submmﬁted 40 days before the

Gen al Dlection.‘ 

in practlca] eifect it was the end of SGptember.‘

',The nev regulatlmn or the“new qLatute requlred the signatu‘ea




S runnlx

‘ E3ecLi0nsa .

submitted all at the same time as one would qualify for
g ia the Party PVimnVy

Mow, the statu»es gGVaninq running in the Party

fyrimaxias raquiro that 60 quE before ﬁho primary a candidate

must submit his notice dh intention to run and a filing feea of

‘asmall amounr to the kxocutiVe uecxatary of h&s Party, which
tmwans nha* undar tne new statut@ whereas someone wantlnq Lo
"run in a4 ”aruv ?rlmary had £O qubmit bv some ddte in Aprll,, y
‘glno or $200 pjus a aﬂ%mro of inLention Lo run., RQVGrend

' whit1$y or‘whoeVex wished tc xun‘as,an‘independent had ﬁo aub~ ,

mit péﬁitionw with,lo,ﬂﬂﬁ or mﬁma,lmsser number of signatures

‘aepeadlwg on wha+ mffice was 4nvnlved.‘

Tho third and 1n same W"ys the most ulgnlftcanL,

af £ cct was f@ impose a new xequirempnt that onp who had vatcd

in a artv Pximary could not thureaftem tﬁn as anfindepengentu:'

oo ﬁnv@nefwho has‘ever‘vbc 4 in a prim&ry?

A &oy I thnP thm stafute meang nne who has vcced in

j dw prima y that ar, thc pr“mary for the same office Eor

whzch h@ is runningn j T“ R e e
0 s that an uncommon pm‘;s.s‘ion throughbut ehé.sswﬁes?‘f

“A“ I am not famllLar with that, Mr Chief Justice, but

i do know Lhat that waﬂ not the provxsion of Mississippi
¥ be£ove and there had been a number of instances of people

‘b&ang unsucvessful in primaries, and running in General




A ‘Well a ‘%_he fac-t Lhat 'they should have gone to the At‘corneyf

S Cbnétltution. i

»here‘fa‘ 5.35 a case calléd Eowen‘veféus:‘WillivémS“,“ di:tedﬂ

: m the br.Lef where precmely thai: happened and the Supreme

T k”c"oum of m.ablssipbi held there was no impediment to that

i ‘being c:zam_ -

0 I auppose that was under exista.ng L..w? |
i fhcre iﬂ a Secﬁ-ion 3129 of f;he Mi asiasu:pi Code whic‘h,
A m,oaeg a pledge of 1oya Lty on anyone voting in a Party

; P‘rima**, -out. that has bea,n held not to be enfoa.caable in :

f kcomwwt:}‘cm zytth hJ.B runnlng as an :s.nd@penc"iant candidate.‘

o T

) Mr. Derfner, what iz th ‘ ronib.r.ta_on aqaimt, runm.ng
as an xdﬁpendenm «f you voted in the ?x.tmary? y ‘
A Thexe .».’ﬁ no pxshibiu.on dgainqt rnnnmg a& an J.ndc

£

fpa»rxﬁcmﬁ ; you had mere’{v run bu not voted in thﬁ Pt‘xmﬂ‘ry¢ v

o
#

None»hulcm, the record hows dt l@ast one of —hé pe&mp!e whm i
‘ was Lopv: off the‘ballot m .L%: was kept off bta-caug«? he hud,:
kebiy} in Lhe wimary, although he had not vm.ed.

| ‘ Tha-z: doe‘q ‘m‘)t ‘ap‘pear to be ‘wha;t the‘ statﬁ‘ﬁe sgay'@;‘

0 Do you attack both the merics of the sit*uation as‘W | I

;‘Generaj_ ox dO YOU Just say that they should haVe gone ‘to i:he
:“k‘.Attorney General? O | ‘ v

’ 7’*   ‘dh’; noa We beneva, and in fact I don't think we

| would be here if we d:x.d not believe that this was a statute N

"that v:wlates the 15th Amendment of t:he Un:lf.ed Statas

BN




Is fhét before.usr“

your Honor.

2

All Lhat is before you 58 whether this iq a law that

‘impgses votlng quallfxca ious or qtandard practiae and pro~
durp with respaat to voting.
If you uacide cnat it 15, then the statute could not

  bave becn and cannot be put 1nta effect until the P&deral

cleaiance. . SRS S o »fx’ ‘~“ -
Q "‘Tha+ is the sole issue in ‘the bade?

£ Lh&t is the sola 1ssue.‘
;Q 3 You de ormginally rely on the jbth Amcndnent also?
§ t1}Ihe ISth Amendment was in our plwading.s,
'Q‘ why d;d you take it out?
 ‘3‘ | m@‘took oit ovt, Jushice Marshall, becauge in 1967‘
‘benutnxs case came ﬁp for the secand tlme, the case came up E
‘1n ”;ptambsr and we dld nat beileve e had enovgh t4ma at
“that tame to put on a case thh regpect to the lbth Amendment,
‘”,and_ﬁo‘at 1ha% time a]though the I4th and 15th Amundment
‘_ciaﬁns bamainvin thé~CaSe,‘we mnter@d a tlpulatlon with the VV’
Appail%as fhat the only issue beforc the Distrxct Court at
that %zme was the issue of Section 5
. Thls means by the way, as we ﬁaintain; that the L

;consLLhutxonal issues are still in the case, and that Section

23 dld and does apply, and that wholly apart from anY qk Stion

of Sectlon 5 we were and are entitled to a three judge




k40

did not mean in any way tc take. Lho e 1ssues out of the casep

’ ‘and we bel;eved that we could prove that xf we were put tc jt.“

yappendlx ub the opinion of‘thé three judge vourt, appeaxlnq on

page 59 of “the recoxd here paragraph that the only iquuc

is an a“tﬁmbt by the bt?ne oF Mias ssippi to enact ox seek

~ﬁ3euaet o adminmster‘any voting‘law‘of‘section‘s.

xn[whe&e in phe case thav lndicath that fhe COhStlLutLQnal

‘isQQQS‘ara no 10nger in Lhe case.

own hand hla own handwratlng. WhllP 1t 15 nct ciear, WhllL
‘ ‘mﬁs{spacific prdvisidn‘has hot‘been‘atvissuelor been a’

ép ifie lsaue anoived 3n any of the cases of record, and 1t

 ‘tm§‘i rpretatmon that thms would prOhiblt illiterates from

d th1s court wou*d havn Jurlsdictlon by airect appeal. W@

0  But you actualiy dl& Lt.‘ What,did‘the stipu1ation‘

& a

A The stipulation which is in the record, in an
ymform Lha court at thm t;me is Whether‘or now Hauﬁm Dlii 68

Therc is nothlng 1n thc 5tloulatlon, and nothinq else

i

Tne flnal requ¢remunt of the new bection 3?60 was théﬁ

évary gigna ture on the petxnzon bad to ba in cho vetxtloner

is aot clear Just how far thls goes, we think Lt is open to

i

ignlng petltlons for lndependent candidates.

Atter the statute was passed, Reverend Whitley and

two others who were kept off thn ballot, submitted petitionsf




- were ruled off the ballor not because they had not complxed
i tlme o: becauso th@y na& voted in the Prxmavy, as to both

":'of whtah Phls would havo heen ex post facto law, bnt because‘;

AN
.

Tthey had ot submlhted suff cient svgnatures, o
s @ ﬁvdss aaclon on behalt of Revaren& Whltley and the two
“oﬁheﬁ“ in their capac1tj as votars and ag cand%date@ and a
‘:thrasuuﬁqa'couxt withouc co;ng 1nuo any oi “the statutocv Qr

",mnea¢“uua nal iss uos, a8 am\exexcise of 1ts cqulfy jUTlQ“

cﬂatiou ama aiscr@tlon,‘xuieﬂ tth hh@ﬁ :chxeﬁlmémﬂiﬁatwa

At that pomnt in Lhe fan o{ 1966, we flled thls sult:

‘ﬁﬁauuwd hp biaced on th@ bﬂllObn

‘ u,thw ~0x@ shawsf‘thexe“were an‘leasn le candjdntéa @anqang
0 T I
Erom proplc who WQre rnnning for JusLlce of ‘the Peuce dll of

»Quz uO Mrs, qammer who saught to KUn tmr the State @natw
’:ﬁbhéﬁ b»en ruled of £ the hallot.‘ | |
P I should ment:on that in the 1967 electlons, wh;ah
iei“ Phﬁﬂenj‘ { “V,\ﬁl‘:‘ ‘ f“‘tv o j ?‘J,;\

| Thls was the flrst time in modern hietory thét‘any
 :1aunstan£1al number of Wegro candldates had run or sought to‘

| mﬁn It‘was the £1rst time in nwdern history that with the

excenfmon of a sxngle Negro community 1n Mlssissipp1 that any

‘F”andldates had been clected M‘] Q' 4;  ‘ t ' 7s

&

Tﬁ L967, the SLtuation ara&& agaxnu At,th&t pbinﬁ; “

1hese 16 people were kept off the ballot for various

b

. viere bﬁaué”WidP electxons, they were virtuallj all State officeﬁ




i

aasoqs although the had complled or would haVe ;omplied withﬁéﬁ
aﬁyaxd p*mvlsa0h°‘0f Sectlou 3260 |
| A* that cime we brough the uit on dqaln, and this
‘idﬁthﬁe ﬁz. judgﬂ couzf ruiéd agaznst us,‘and it was. that
’”dedi#iqn‘ﬁhat helﬁ thau'mectlon 3?60 dealL only with elections
,Laaiﬁtés buL not W1vh VOtlng

'_The”point of this appeal,\we‘sﬁbmiﬁ,uis‘mucﬁ 1ike
thé ;@imﬁ‘in illiamk ve;uus Rhodaq dcaxdeé by this mougt
»%gtégﬁny, éealing with the Ilth of tne Amorican indepwﬁdet‘
 § ﬂsrtiyxa ﬁakbh‘thg bax&ot | | k
:Itspdkeef_ﬁh@ Ohie'provision,as‘averging on the

‘w,@ghg oF rualified voters )egardlﬂ offthair‘political3

il persvizeion ﬁﬁ‘"ﬂb* theirfvotev effncrlveivc

b '

, o
5.3

T ‘thi’nk |

EN

t gn i£4 cant ﬁhat S&CLiOﬁ ?60 13 che v

- ‘.l.

v
0

Ui o ane of the fix%L major attumpts b the‘State,ofi

Ctiseissd ppi Lo dezl in aﬂy kignlflcanr way WLth the problem R

a8

.1 of ﬁa@axal Elections.

3 L

‘Miss

P

ssippi‘aé perhapé‘oné‘offtha‘mﬁét adnfirme&:
"m“,ﬁxﬁﬁfStaﬁes‘thhis ﬁ&tion; has alﬁayé p&id é‘qféak,deﬁ1 
 h wo*e anenticn o requlatxon of prlmary clect1ons than reguw‘
‘iatiqn 5f‘qeneral eleCtlunS. | |

 The two outstanding examples of that are the corrupt
?faCtiaéS Act whzch in M1531581pp1 applles only to primary

5

ele ?Llﬂnq'and not the general elections, and the requirement;“'

¥,

‘of the r




i .

i

S~ I

nd ot fhe genera] el@ctloﬁ
ROl he pocltxon of M1351q519g1 has always been that
Qﬁoeve‘ wins ethe prlmury is easentxal]y the wmnner of the
'qeneral alectlon, and xn most cases or maby cases in recan&
iﬁ;ﬁggy ther@rhas not be@n any opposltmon in general electmons¢‘

At the ¢ same ﬁiﬁb w1 h thc wa sag@ ot the Vot:nq

|\Rﬁﬁﬁﬁ Act of 1955, a npw factox came 1nto polltic and th

s
B

v@ﬁ Lhc ﬁcqro voa_rrv |
rrlor to 1965, aacor&ing Lo £ngur,3 by’the CJVL3

 §£ghﬁm‘ ammawS?anf ouTV a, sma33 perc nﬁdgﬁ OL Negr e Vvo;wd

"Q!  §mtI rlqht,mn: aylng +hdt tho prOlbL 18 ﬁm‘ig‘tha

ﬁmmpgkoﬁ the provm 1on at‘thc sLa*uue wh&cn refars to qﬁalim"

faty
e
r

z
m
I
e
-,
Q

ions or ~ﬁrmqua ites ta*vmting or*sﬁanaazds and practices

“and procadures?.

A That is rig iy, your Honox .
Q. It is a que tion of Lhe xnfevphctation of th@

c5Veﬁa§@, o the MWeep of that provxsmon?

. 3‘ \ Yeg; six,

 Qf’)‘And your argumént S0 far it seeis to me ig on thc
| mériéétof,the th&ng? | |
A No,~y

‘?Qj ‘What do you contend that the statute covers?

A f‘1we belxeve that Section 5 was intended to cover or




iknegsfull well tbat they had bben relatLVQly Qnsucuessful 1n
fquaranteelng the pxovx,lons Df Lhe LSth Amendment before that.‘
‘Thcy t 1ed in i957, and in 1960, anﬁ tn 1964. Wa
fbezieVL Lhaf what Congxe s sought to do ln 1965 was to Lnsurﬂ
‘hac they would not haVe to pa sfa‘Vo lng Riqhts Act of 1966
 bepau e‘fhey kﬁew that on eac ch 6 tasion when they had passeﬂ

3ﬁgiaianxaa bekorc Chdt, the otaLps thai rbey were aiman at

3
!

had thmn come up with anutber‘new prav..ian uhﬁt had not bcnn“
ﬂ;%ﬂ”“U bf thg Act, ana,sm wm tnx:m Lhdt bact;on S was } sed
" Ve+n biFley in ovﬁer Lo govar #va“y hi1g 9053ib e that aouiﬁ

bz 5&f¢xe£ under the 1SLh An@nmment

Q. hoald it enccmoaSa anngs in yoLx vimw Lhdt WUL¢d
not be wnu tltﬂthﬂal undur the 15th Am@ndmout?
A “ﬂéllx uﬁdeﬁ‘Secti0n15, the’ £inai determsnatimn of ther

TR

‘dnltud &Lwtgs Dist rlcf Pourt for the DLStL?Ct of Coiumbla
wnula Cqul onLV thrqs tha+ were ~w‘no, ‘let me put it thls
”Vay Wi T the eweep%xor of thc placlng of the burden of proof,

‘I‘b 211 evm that ectlon S wouid prohlblt aELer clearance only

‘Athing; kdm@ were in v1olat10n of the lSth Amendment.‘

‘~Q;f A qood faxth 11teracy test 1tseLf would not in and
;of ltself vmolate the 15th Amendment?

‘3‘   5 good falth one, yes.‘

0 Obmlously 1t would coma under SQction‘S

 A,. Well it would come under Section 5 in the sense 1‘

”wmul& nave to be cleared under the provision”



‘*,21 touk Justxce Harlan s questlon to be, what would be cleared

,bf Columbla Court?

‘and whah wculd not be uleaxeﬂ ‘ A gooa faith rest,would be

clear(gtid ’ , ; L ‘ ’ . : : o ‘ ‘: o

B

Q X was asking what you con51der to be the sweep of Lhcz

‘hcﬁ?‘ MY questlon had to do w1th what questlon camc to thc o

DiSfKiC' of Columbxa Court,

~n  That lS any qumvtlon rulating to votAng, whether it

'dlscrlmlnateb or not. ’

Q_ rAna whether 1£ vlo?ates the Con&tmtuLion?
A  That‘i' rlaht.
';Q “?A xeappuxtlonmmnt provisién/would be one?
A 'Ves, any wltuation in whlch thr Scatm ddeg‘anythmnq,

¥

-which hasg the pmtcntlal of &ﬂprév:ng ‘omamné.ﬁrom'tha mign*‘ta
vote on the basis of race. [ o “\;‘
IR Thé‘CDh itutlonalltv of reapportnonMQnt Qtatutus o

‘Nould hawa to go o the qutrxci of Lolumhma.

A o Mut all xeapportlonment ca esn I fhink Mr Lightman
w1£1 oe dmalxng in somewhaf more detail with that question.“
QV‘;gWhat\wouldn'“? iy | |
_fAf ‘Ghly reapp6rtionmeﬁtcases;ffomptﬁél¢6Veted‘Sﬁa£es;
would have to go through. o,

0 I All reapportionment cases from the covered Sﬁates

ould have the constltutionality passed upon by the District

A That is true. _”Evgry reapportionment case

!"
‘3




o

<> 5

et g e e ey

¢

o be passpd on, nOt necn%samily by thc Dmstrict of Columbia

caurt. T most cases 11 LOle be. done and x belxeve iE hag

kgben dowe LY th@ ﬁtcorneg Genexal, and T thiny the Attornﬁy

§

“ueneral 5 C flce lndlbat»& *here has bean a gdod many sub~;

‘mm smona and all of thna@ haVG bemn approved.

| 90 fnat we . ﬁhlak &t is quite proper Lhat wher you

.ua @ reqpporulonment plan you hava in a sense the most

:éngQﬂiQnﬂ oppc Lunlty for a State to &1scL1m1nate in votimg

wiuh ?a@n”ct to vave ih 2 way whlch qecmw mnnooent“

b

Vi bellcve thab whﬂr@ nﬂat ie Ln\fact iﬁnoc@nt'ﬁhnﬁ 

-

-

*thax@‘wcu;u‘ma no trcubiwn1 Whe 2' ‘s aot in fact innmmunt,‘

i is prrf&cbiy @voper @ have fhe State ba re qumred ro paqufg

v

mﬂétﬁﬁ bY ”bﬂi'uwnc Lo thc Aftarwey anuc&L and mf ‘he dlb“

APPLOVRS ., to $eek aﬂdeclaraﬁer judgm@mtww
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aligible.
eligahie

all

q Whatlwords‘iﬁ“thégach do you think aavéflyqufﬂ ”
case?

‘A‘, Yn my own case, No. ?6 would be covered by

i .gtandnrd pzachice or procedu re w;th rempact to voting.

R B Wltb respect ta voﬁlng?

M ‘Eaa, Wé ﬁhink ag in Wllliama Vu RhOdGJ, ﬁhe

‘gﬁasﬁ Lon «f wh@ q ﬁq‘on Lh@ ballot ie so closaiy ralat&d to»

T

Mn,Qhasnmmﬁ of who the VOter can vote Fcr and how h@ can

[ 3

{MMp nig ratm éﬁfectmva ﬁh&t it is a quam#iaw oﬁ tdn&ard

prashiue o pro»eduﬂm.

o @Ay ﬁaagnft it covar qualifications, too?.
%4 r baliavm‘iﬁ doas, Justice Harlan., 'That is

Cif, Fax m%ampla okl

:‘QU if a man raﬁ ¢ﬁ the primasy, he is no‘léngaﬁ

ﬁi . mhm* :snthu nmrt 0 quaahxon whiah ahould 7
Sﬁbﬁ&w»ﬂé to the Pttorn@y Ganaral, I fhmnk qulfﬂ posaib&y'
jn that w*tuat¢on 1f fh@w@ was nmh Q‘racmal cast tc it
~$wt]ﬁhﬁﬁ is tha sorﬁ of *hing tha Attarnay General woula
app&ﬁva,x o

,'Q  i‘we are not canuexned with whather he approves

e Jst {MT &ﬂtq ot

and i 18 QDVered by Saction 5. You can think ot examples.

5uppapa, oxr take the grandfather clause bato:“ th~‘vsv

"A’ | No, I think a statute like that should be submitted

R




Ry TN RESTRL

ol

‘"*w°5d uomply would not be- an appropriat. worT 

. Couruv

pmcm

. -
4 :

: t:fc:mgﬂ v

8upp0 se the statute said not simply that one who
sms el;gmble O vote ln 186? or waa the anCestor of one
nnultied na votm, and suppom the e“avut@ sald ona wha was

sli glblﬁ to vot@ in le? may run, for oftiae as an

andap@ndemup or may run fom o flb& if he was not 8O ellgible;;

to voue vr bis ancestox was not he could not run tor office,

We think that is the sort of thhng that is
‘aéig cavéraﬁ by the stafute¢ I mxght say Ln thms
&dnneétidmt hat Lh@ appellnab have‘talled &bout the lanquage 
514 5%@?503‘5,a3ma13g someéh&t n&xr&w,k Tn@v talk &bmuﬁ thﬁ
ﬁméﬁ, h«~woxd "c@mglyﬁx‘ln tha qécmnc.qnnt&na& uf
ﬁéatiﬁn‘sﬁ and 3m:d unl@uw’aad unumn eAM1ganca is ob%aLn@u

NG COIEOR nmli bu denied Lnn right %0 vote fer ﬁ‘ Tuy © (=

“Wa‘think‘théxe that the words “comply" were not
'nr med “o ke and should not be read as Limiting the
taxmm “vgtiﬁg standard practice, procedure and so on." .

The‘WOré “comﬁly"‘ﬁaken ih“its logical‘aenséu

'wauig ampmy to the quali"icatxon ox. preraquisite.‘ It

‘woula,no“ be an apt llmi%ing phrase with cespect to the

a@as,bffstanaard practice or procedure which ware inserted

in th4 AGL after its introduction.'

ror example, we can think of oxamples that I think

,'were aven mora cr;tical than theae caloa. as to why,tho ~f?«“




(afficiaié*' ?6“ 923691éf 3fiaW‘bhaﬁ§inq £ﬁe ééﬁﬁfiﬁg.Of‘w
 §311ous £rom publac countlng to becret cuunting, or a Law
changing thh pollxng plares from publmc bumldinqs or publxc
 91acas o pwxvatc places, tnvs allowjng polling places

to be held on plantatxona ox btoras or what have you.  " Ly
"'4atch°xen; 'l Of theae, 1 b@llevep would clnarly come wiLhmn
‘Sactlﬂn 5 mnd ?h&ae do n@t flt as oom1uq wzthln the vsn of.

ml&d Wi JW‘:‘A ”I‘ Qq&p] y

‘tﬂ@ phzaé should not bL lxmltcd in uhe statut@

approval, i s not one that shauld be ragarda@ as,a ruaaon

'to.naxxmw\mhé~scope of Section 5. Certaanay xt %9 strgng

medici

‘;waw dealxnm w*th virolent diaease, and the Ver fact

'that‘grmaf numbers of submisamons hava cone. ta the Atﬁoxn&y

}‘which Andlcates that Congress meant for tha easy statutes,
”the abvxous statutes and the statutes that werc conatitutional
“to sail through and they have sailed through, but congtess
"meant ao put a block on the statea fron monk.yinq around

Q1 thh the Fxfthteenth Amendment and doinq

or for 9xamplea xaw that abollshed poll

i Lhink +hat tqose are goad eWauples ‘ﬁmwihg‘why‘

'

Vhink th@ covarago o# Saaﬁion 5 is thc tact

e e

chat atll of these stﬁtunes may have o bm Jubmxtted tar

i e 2

i,

ne.,

coﬁgress:knew when iﬁ:paésed Seatidh 5 that it

Genera], 1n dlmosﬁ every case from HLdtGB under the law, -




had béen domng; that prevtous statutes had failed to curb.'
‘Q‘ : Oo you }ncw whether Misqisaippn submitted anything
;othnAtternay General,under Lhis statute: | L

A I Lhink Lhe A orﬂ@y Gener 1'9 venords indicate
'accord*ng to my JnformatLon thwt on“y Qne mattar has ever 
hean 3uhmtt*Ld from: the tqta of Mjusi581ppt and that wazy
ot qong hy tha State of Mimmlsalppa, but by thc Board of
;upsrvzqoys of a single goun@gb |

MR. CHxEF JpSTiCE Wgaaﬁm; My, Lichﬁman,

‘yaﬁ may pxavaed sl L
| ORAL ARGUMENT OF MR. m:mt'mm

Mée LICH?MAD° May !t plaama ﬁha Cau~t, in ﬁdﬁﬁﬂb@i

| c% lﬁng Ejvn wk&tﬂ pexsnms werw aJ@cﬁad m@mbefs Oﬁ fh? Buard ”
gf wt G Q&nmrva wrn ﬁh@ prxnoipal qu@rnxng oif‘ciais, jn

 :Admm et ?ofr@ﬁt Counci@sp Mississippi, tba counties

;v imVolv$m An Fairiy v, vatte&uon, MOo;z .

ff‘ B At that Limeplﬂegores waxre almoai ?ntally
 §‘d1aan‘xanths®d in. Misaia {pp “In,August of 1965‘ th@‘

; Vo‘;na ﬂlghts Aot was paased and by June of 1966 it |

m‘waq eatimatad that 132 000 Negroas were raglstermd to vote
‘mn st&xs 10pi. “ |

| Amout the sane time, tha Misaiaaippi Lagialatute ‘
?iamended Sectlon 2870 of the c°de, and preaanted those five
\v’suparvxsoxs in Adams and Forreat Countles with a vehicla "

- or a davica to continue themselves in offico. Th&tgis‘théV

uzo_




““ ;@givlafﬁxefgave,thosa>su§érvi 515 the‘option of the power ‘ 
| to adopt and order SWltGhlng from a: dmbtri¢t by distriCt
'Qﬂectaon bvsfem to an ﬂﬁ”lﬂrqu system in the county |

| | Taaxefore, in Adams Conngy,‘whara cansus flgurau
 5how uhaﬁ Hﬁgxoas han a majorlty 1n Spctlonsjz‘and a, anﬁ:
“ ‘Whnx9 ¢onmus €1gureq show Wh% ces have a chntywwxde
nmjormty;‘tne quparvvsot who were Plartod xn Nchmher of

:1965'WQ§¢ qxven a vehavla b; whmuh they cou3d gtay in\powexn'

A onrest County, the othe* mmuntj ahVOlVOd 1n ‘

Faiﬁ vvx'?&ﬁﬁérﬂcnrywhﬁre‘the di&trictuwas ¢l qaly aiviﬁﬁd
‘ullﬁbﬁ afl where Negroea nov clamm a s&tht voting
‘maﬁ rity, dld whera wni%m@ huva a heavy wounty”w¢da‘

wbtinv ma i tj, the dupevvi fekact zhO'wex&.aleat@d in 1963
. 3 : .
¥

aleo mhasm in 1956 an at«larqe 3yatem.

;g"' N & PlObe Look;at Lhis Btmtute, uﬁbtimn 2870 AR
‘\ﬁ§6néa£ in &966 shaw3‘thgf*a qﬁmple ma3ority of th@‘
'snp@rVLﬂurq, ?hrae out ¢f fiva, may oxrder an at- 1drgé
“elaatmon whaxm it aerve thexr,intereataa

In o?har wa?d ; supposa a Negro were aicféd
supaxVLéox‘¢n one of those two countlas. For the next
‘electton, tha remaining supe:vxsors,\thase remaining super~'7
;visors nouud adont ] wauntyJWide at~latge aystem and insure the

 dafaat 0& that Negro auparvisor elected prior to the atblarga

‘wsystamﬁ~‘

S




'befoca Lt bacomes operative.

}‘<&ﬁtainﬂ a ”efer@nﬁumlyrav1sxon but xt is hardly a safegﬁérd
iwreﬁcx %é can axpect the countywwide white majority in
‘ mﬁtuﬂﬁfﬁr@mdﬂm tQ‘IablfY tha dacislon of Lh@ auperviaors to
,‘g,aﬁ;iaxgewy | |

! MingsSippi ANSWars "Look how malapportlonad we ' ~ v"

wETe, amd‘gmr populat .on distxicﬁs W@na very uneven in

‘oﬁu;atiuq ﬁﬂrmsp*and we axe only vomplying with the oneminn,

| mm,vgtg'nzndaﬁe oﬁ fhb vnit@d Stahas Constltukion."‘f

Fxxgt of all,’ as Juatiua Harlan ind%nahed &arli@r,’”‘

- the issua bafora thl fuourh is nut the praclﬂﬁ mohlvatmmn

%,QfTM@~aup@xviaorsm' mhai* ms th@ qneation for tha Attocnav'

Gan&mmx ﬂme‘ﬁubmimsion or upon ﬁno Diatziut cwurt for

fth ﬁﬁ&ﬁxxam 'f.cclumbia. Tha quaﬁthon fcr nhxs Court i&
g;v@n tha xmaé poswib&liiy *hat uhis amendmant to sgmtion ‘H,Q

‘@fwi@ is a vmhic)e ox a d@VLP@ tm oarp cua%e Lhm,dia@nfmmnvhiamm¢
Gof Nﬁgf&ﬁs,,dﬁes Smdtian 5 thgtm‘brmad SWQGP‘QQVQ” +the new

i law?

Appellants in:Number‘zsyéubmitfﬁhét thié is,axmct1y

:whaﬁ‘chgrmas:int@ndad‘”jCanress inéenﬁed‘cncé'andfofali'twv‘
&ﬁaké th@ ?iﬁﬁéanﬁhkAmenémént efféd&Ve,{ﬁﬁéﬁ to”do 36& -
Gongraes amucluded that any new statute relating to the

‘affaaﬂiveneam of the rtght to vote, that any new statute

jauah as hia muat be acrutinized by the Attornay Ganaral

xn number 26 the sacond case about whidh I

|

.

“,

CE




o 1l 5peak:‘

an Bunson‘caseg we axé dealxng w*“h a 1966 amendmeﬂt["
f‘ﬂn wh:ch Mx391sslpp1 has offeredno axvianation.? Theﬂold*
flm,wag q$mp1y ?hat all uounuy Superin%endents of Educatlon,
\surely the mcst 1mportan stngle educational official in
‘um,counﬁy, the person ﬂharged w:th carryinguout the mandat@
oftﬁL cQurt and of the Lcnth“"tion tc #ntegxate SbhOOl%,
"4@ Qtd law was this onf;cial was aiected unlese 20 pg reent
of th@‘vqﬁers pet;tioned fox an-elect;qn on the quasticn of
“?ﬁmth&x‘Okénotfﬁb\make‘lﬁ apﬁo{ntivém |
 ‘wundenly,k 0 months aftex tho pmﬁﬂagﬁ of the
": Vgclnq chhﬁs Avt in August of lgﬁﬁ ll of Misuissippx 8
82 bgu%t«@g were in efievt told ”Youx amanty Baard of
‘quc ﬁi el qhall appoin vour Sugaalntﬁndent of Edweatxcnﬁ
: Thw xacord ahows uhat nina of tnose ll countiee"
1ha§e ﬂég;@ ma]mxltles,;‘ |
“‘@  “uu0pou“ng tha law had bapﬁ acrosa~fhuwbaa£d; )
’that Massxsslppi had sa*d e are g01nq to an appolntlve
:syawam of JChOOl uuperintenden&a throughout the state?‘
KA }“ Ouz positJon,’Justige Harlan -- pardon me -,:
‘would be that that, tac, should be submitted to the Attarney
‘fGeneral of the Unlted Statea. I think that the changea
are excellent that if M;ssissippi had compliad with Saction 5

‘Zﬂand had submitted that law, the Attorney Goncxal would not

‘fhave obgected thhin 60 days and tha law would

\,‘.

‘lnto effect.w




f 1 1arg

th

P

fthat wasn t affacted?

f q 15 there any population relationshxp to ‘these ll

f‘mmntieg “iih the others? Iu Other words, are thay the

ast on the 11 smallest or anythlng of that kind“3 
s The countzes,‘ believe, are spread thxoughout ‘
P ;ﬁate,wpuh Negroes cnlg conatitute 43 percent ot the
onulatlﬂn jn all of Miesiasippi
"é‘ 4 That wasn‘t tha qhestlmn T asxed, 'Can if bé‘éaidw"

that th;s waa done bedause of the saze of the rountyv ‘the

“n@tv gize? DO th@@@ 17 heapen La be the largest oounties

)ci ‘wxbaaﬁu or tha amaileet?

B thxnm that ?hmy do net, Chief Jumtica Warrenal

q%a onsy Gemmﬂﬂ element R that qurﬂﬂs happen o be i g‘

nmjcz&uy Lo ninw of Lhe 12 counﬁi@s4

0 Axe ti;:zey' ‘the m‘ajority %a the othes co‘untiea?

A f\rm a f@w otherﬂ.‘ Thay bave 43 pﬁr@@nt of ths T

' poptil atian in thd total atatau“

- Q" Wﬁll, 59 it varj ralavant?

“AH‘ SA: posnt, Mro Juatica Whita, 55 that *hie 8t aﬁuﬁ@7 '

‘wi*hdx@w wa right to vobe frem the electoxs of those
‘ countiesn. Our position isg thatgﬂven the rather atrong
:pousxbxlmty Lh&t there may havm been a diecriminatory

jwociv&, rhia is juat the kind of statute that CQngrezs

wanﬁ@d submjtted to the Attorney Gonaral tor hia sc:utiny

‘Q,?: It wouldn t maka any ditferance to the population




;’spll

¢

ey are ywm‘maying‘:ais‘statuﬁa?

}xﬁoV@Msex l 1364, no mattor how enlightonod 4

n'[ T thxnk what thlt ‘ arrect‘ but I think the

 xt§¢Ui‘r ﬁabts are Allustxdtxve of what Missls ippi is

‘Lryl““ aO do. Bu* technmcally, eVQn af the countias were

£ ev9n1y blab& and whibe, the new 1dw wauld still bavo
be gabmltted to th@ Autorney General

‘Q‘ Mzb L;untman, wh@n you answerad Uustice Harlan

Mwould huvw ﬂean approvgd, would Lhat anﬂwe pqy'in relation

5; the wuesion he put: to you, to a state»t de statute

o

. 3 ‘ . . i i * '] .
r o ”t‘was anaw&xing, X ihbuqht hib hvpchhuta ‘

qﬁgstima which xefa¢xed %o a atatauwjdu sruxutee‘
o  ‘,xm‘that‘youx‘viaw;‘ms‘x» the aama?

! &f" »n this casa I would allaw thy. Aasisuanf Atﬁéaﬂﬂy“

b

‘@enQWa@ e anmwer the quostion.‘ My gueaa is that he w¢ll

“”ﬁanﬁ td ucﬁutinize thﬁs 09£y;¢amafully)“i don“ﬁ‘knawfwhatf

?Q,u,ﬂﬁ h@ w&ll t&ke en 1t.

Q "' Yuu are noL making any aubmiaaion that that is
invoived?
B "mkm |

Q On the other hand, I don‘t s@e why you noed

to maka any aubmissien that this may be violative ot the ‘

‘Emftaanth amendment or anything also. It seoa- to no,

as you read Section 5, an; chang@ £tom tha atatut. quo ot

‘ &”n&ﬁ you @naught a statute submitted to tha Aﬁtm nay G&nﬁf@l' a“

[ -~




¥

  state° Dl%frlct Court for tha District of Columbiau Why

the 1anguaa9 of Lnb statuka,
‘If he ie nOﬁ satigfled W‘Lh it, it is up to th& Uniﬁed
‘&;you have to wubmlt‘?m us that +hls may be ﬁlscriminatory

‘th.‘ anbng af Lhe o€C$‘ﬂn 5; it could be tne most purely

50 h

¥

Q‘Quf‘pai~a i going into *he Facts at al] iﬂ that wa know why

ffuﬁutﬁ»p ruwld ba vmry anlagﬁzened and nevertheless the State

. of Mlgﬁlﬁwippi, one oz thanse half a dozen sgtates or 50

 m3H

}«niiaucd ynd pIDgVuSBlVP and enlnght&ned or thefmost

’Qan@x&iﬁ

‘JUmt zepuwied iﬁ$~Acty

‘Lc tn@ Suprama Court?

Qell maumvated and no mattex how tr;vial 1« covered by

Fram then on &t is up to the Attorney General."

ar eywqiy wo%lvated change0 If you are’ xighu about

mriviai ﬂpnge in Lne wor3d and yet,it is und@z Subtiﬁn B

S ) than Lhat nat~xs ﬁaxract, JumﬁidwgSﬁaWaxt.‘

K]

Ccnjragwfeaazaﬁ,this stmtutau The }angumgm of S@cﬁianmﬁ ig

vﬁgy‘bﬁoad. Wa are tryinq to uhow that Lth is the kind

of thing uunaregs had in nind Buﬁ‘x agree with you‘that,ﬁhmf

“o?mmvd b tba Act would have to aubmit‘it‘to tharhﬁtqtnay‘“~‘il
(  You would be making the same arqument;if‘Midaisaippi']

 A“ That is right,

0 Suppose nhat tne Attornay Ganeral delegated that

 ‘!3” ‘ I thlnk our poaxﬁion would be the samd, M*' J”:‘”



’ 2;:

%)

! Black

; Ccurt ﬁor the Distriat of Columbia up o this Couxt.

 j‘thay gu Anto ahfaﬁt,“‘

¥

 thl5 type of inquixy, hut our position would be the Qam‘ ‘f"

the sﬁatufe had been 80 wr&tten.

“mxa ?4 that somaon@ ia scmntinl;ing theﬁa statu?es b@?ora

‘toja‘DL. ,ict Judga in Mlssissippi? , 

‘raappo?tionment,‘

‘afew mowantsa Appellants in Faizly maka no atfempt to

‘dms nguish oux casa or to distinguiah Paction 5 f:om}

' 3 thtnk the Attarney General ia partacularly

quippﬁd alnce he has thn Civil Rzghta Divaion to m&ke

0 Supposa it waa thia Court instaad of tha Attornuy,
; e | , f
Genafal? g

.A | Of course, Mldsissippi coulﬂ app@ai fxom the Dibtrivt

Q  ‘uupposa instaad of the Diatxict of columbit, thﬁ
Act h@d @aid tha& it was first the Dia%ric% Cnurt* |

A‘:\ all Justxce Black T would agr@a that ﬁhm poinh ‘,

g That would b@ all riqnt, wouldn t Lt i€ *ha i
Cduxﬁ'w&m namad?

{
i

R thinm 3@, Yauw Heuoro 5

A‘

L R Suppoae anothaz sectmon providad that it b@ submitt@d‘
A Congresa in its wiadom could do %hat i b@‘i@Vﬂa‘
@ 1 &gzwe that th@y cauld do thatu i

o Mro\austlce‘wnita,asked,Mr, Derfner‘emrliﬂr‘&bout‘  "

‘A " And X would 1ike to address myself o that for

y o

| -n- o




‘;“&‘

‘ﬁﬁ?ﬁﬁivpneﬂl Of tﬂﬂ right to vote. Sectjon 5 was draftad

e

‘ nm &uﬂp (_ﬁ: ﬂaa ammt mt .zttpmpts by the staLa, by the southﬁrn

@smtﬁér‘h o w.t"qu@tsm“ the fedmmi courts, thea .:fust:.ce

‘ UBI",‘;&:K‘ P =&

o ‘4{ (31,:4.81 tﬁ' ﬁdy 80

, Ri‘iy}‘s‘tsf Act ox l%,: were vex:y difficult to prove, thay
gzam m«.mwwnta.& ) txy., ::mci ‘i.m_ usg smy it, thﬂ* old lawa
f‘wm:e no?:. wm:king, and Negroes ware nct getting erﬁanchimd

' i tma south@rn states. o

t..mc, of caae.‘ It is d;lfficu.t.t to prove nd 1t 15

\monumantal to txy Mo:eover,, bacauae tho stnto cm justiﬂy
: : manclata of the Consti.tut.ion, t.hcro h

| seal purpose will be a disortas

mpomtwmmmt ct.a.:taa., oux pasitxon 'Lz; that Saction 5 was

n%mm:, "“,o: x:oma?: cmy new statute which xelatea to fhe

ent «Wi e Qanngas -
‘ Q | You agrée the statute isn't worded that broadly.

m thé.t’ is whzﬁtﬁohgrmss‘» had in mind, it would have been

| & W axa xmading assuntidkly b@ctmn 14 whic:b ﬂeﬂn@&

«-,mtiftm sith Sacti on 5, Sar't Lon 14 d@f ..masa voting as aLl
Jatir:m ne“%taa‘ry to make & vc::’m mff@c.'uva in an alevtxnn, Wa
f‘f;E‘E& .:fm(}:i.nw $hat ,,&nguagm xm.o 5 to juﬂtify our bro&d J.'edcianm

‘J’O ing cases p.z:ior to ‘th@ passag@ of ‘the thing

Zé mupportionman‘t case 13 preciaaly tha same

its naw law as an attempt to comply with t'.hc ono—un. ono~vot:e

that this Justification will bo nl"




Pl

A

‘ ’:a spec:al néed to scrutinize those statuteq which appear to

15 be reaprortionmﬂn p]anu.

t am @urp this COurt would be concerned about any

%‘Dotentlally destructnve or burdensome e[fect on raappor{ionﬂ@nt _
B alans,‘but ve dnn 3 think there will be any. The Loca]
  a;5tr1ct court and the Lagislatura will create the

E reappertmonment plan Juat as bafore. There will be no ahangw.
' phe only change ig that in those staues that are covered

:‘bj tha Aa £, baioxn the plan goes into offe t, it must‘be'

'f,gubmahvad fo the Attornay General.

Q“ &ra you suggmstlng tha? for‘example; a'Diytwidﬁv‘

ﬂ Court in M3 aaissappid‘if hu direwted a rwnpportxonmenL ulun
;“‘Lt com&d nmt ‘be a&fevtlva untxl Lt was cl@axed by the

j“‘Attornay Ganeral; K | o R ‘1‘,‘

Al ‘I'hat is our posiuun, I ﬂm.nk e pouak, the
jstxnb Attorney Ganelal, mill relate to yut ——

Q‘ L am apwaklng noﬁ of a reappmrtionmant plan @navtad

.ﬁ‘by tra Stdtﬁ Legizlature but in. tha abaance of 0ne, an

‘upnorazcnmant piaﬂ dibactad by a Unxted wtdt&ﬁ Dis%ricﬁ Cou tn 

5; ? { thlnk the stabute can be read not to cover thoqe

‘type of raapportxonmenb plansa“x don.t,think/that‘thim cnurt‘”‘
f nacda o reach that qupstaon,.‘ think the queation in this

Jcas& tﬁ marely a statute passed by the Legialature.

 ‘Qf 7 But thaL you say wauld have to ba submitted to Lhe

: Attornaj G@neral.




”

&

MOU

sl

S 5 LE I haa to ceaqh thaf queation, my positicn wnuld“

‘re that bgforu th@ srate makes that new plan @ffectiva, it

14 have to aleav it with the Autoxnay General But I

‘.Lnum ﬁhat this Court san avoid reaching Lhat quastion. g

is not pxﬁment@d in thi caae.

‘,QV' Qn the queation df couxtwmmda planm, ‘but 19955”

jative plans, you th:mk. would have to be presenmd?

‘A I think that 43 prasentad by tha Fairlx casa.v
0 M&gia1at1ve or claarly any poli%lcat aubdivisiam»‘
‘Af“ Vas\‘th 2k }& coxramr

i thxnk Mrﬂ Pollak will say “hat ‘South caralina

‘and athaf bﬁ&t&s navo aubmj Led ramppo*tnahm@nt pl&ns and

*‘Lhat none have besn obgect@d to eo faru

Q;, W@ll has %he Diatrﬁct of olun%ia Court go%
axcltsivm 3uriadiation %o paaa on ney &ppox%xw*m@nt planm
in ﬁh@ Lawux@d at&tﬁa? |

B L woujd phrau@ it thia way, Mr, Justlce Whlte

fHQ awgaxd3ess of tha 3uriﬁdictfon of all of the :

fﬂfhaﬁ ﬂauras. )

A The Jccal couxt in Miaalnaippi wilJ play the same

role ‘t p4ayed bafore. It will work uut tha plan if the
7 Lagiaaatur@ is unmble to. Baforﬂ the new plan 9068 into
f\effect, i+ muat ba submutted to ﬁhe A tornoy Ganatal ot the

‘ 4Un1‘i:9d & t.atea .

\ Q‘ or the District court,
i | =30- i




ﬂ' ?es, and ifvtha,Attorney General °bje°tﬂf only

e that case dOGJ the quastian go before ‘the Distriat COuxt
 for tAe mastr vo Columbma." N |

Q‘ B Lat us assume a Lagmalature mdopted a plan and
; aha3“enga ta Lhe it in tha Foderal Dnanrlct COurt of

b
s

? Miés shippn 13 made, and ul imdtely let LER aasume an appfovai
f\n‘the pian. Supposa it has ba@n tdken directly here to

 3 ﬁhxea Jucga court. | |

| ‘A R Y@u m@an appxoval by tha A1ioxn9y General?

Xs) | Gb, no, by the three- judge dlstrxct court« 'iécﬁmeg
luée‘dnq wa affirm ii - Now, you aaywnevexﬁheless‘stsiaﬁxppi
can“% make it eitu»t¢v9 WLthGuf golnq Lo the Attorney Genpra‘ ' 
Jox hlb aggroV&l, and tnrreaftvr if he du*xes the gettlng
‘of a ﬁﬁcxaxatory judgmanc from thﬂ Dlstrxgt mf Columbia, -
“dnd tawn cmming bdck to us, l
| ~‘A‘” 'ch@pf Your donor, m jxau aah‘*yconcéiﬁéQin
mltudtlﬁn ‘1ike #hat nf the Attbrney General objactinq
.Fveryone has scrutinized the plan for both Fifteenth
 nm@ndm@nt violationa a8 mall as Fourteanth Amendnent
VlOl&ﬁthSu | | |

Vf O\ We don‘t hava any suah c&ae before’us. The Fairlx
\ fcasa ig not the usual kind of reappo:tionment caao b.cause | |
5that wag a case in which juat a aalected nunbcr ot countias‘ :
”y;wera involved, isn t that riqht? S

e z: think that that ,1’ "‘rs.ght




an  “hnd is it stated that that statutory changa in
 the kaﬁrlx case was adogted to momply with any raquivemants ‘
ot tute court? b |
N A‘ ?‘NQ, ivam dddressing mygelf onlj to thiq becauan
appgiléaﬁih ch){_ claimed tl*a*t: that. ig why tht.y did it.‘ |
‘ éy" Eé‘therc any»hinq in the 1agi31&tiva aistory ot
1 %&8;3 i?nf in thp adop ion o“ this s-aﬁutory change that.
| L"voulé‘ e:ay that? | |
AT fhink tha Legislntxve history is &xlent on the
Al 0“ | | o | |
 jQ~ ‘you havé*ohly‘a few‘¢§untias,‘ﬁn&'amén‘£ ﬁhefem‘
léghex  ‘ nties in Mlqsmssipﬁi whiuh ara d?Vid@d into dis%r1wta‘
 de‘tn s Qtrpoao? "1 ; | | |
| A 511 counties are dnv;ded into. districtq, yus,
'Q H nd 50 only a few of them wece aifewted by +hiq
vstaﬁu dxv changeu g | ‘ : |
o A The statﬁte cr@ated fhe opt¢un fox all of hha"“
 ﬂuqu¢es tc do this.‘ Tc my knowledge only a half dozen B
pr o af them have done it, and two mf those are invclved
~ih,th1n caﬂe.‘“ | | ” | |
VVQ Tt ia the statp s contentien that giving all ot
fdu*oountles the option to adopt +his waa compellad by

 d9c1&1ons of this Courﬁ.‘

iA‘ They suggest that in June of. 1966 when they &id

- fthzs, that was the;r motivaticn and that isthr




g1f to hase 1ssues. But they have ianCL@d the -

ol nys

reappoftlo“ment question 1nto the casa, and I feel that it
¢  nay troublﬂ the Couft and for that reason,‘I am addxassing

|| nyself. to w,t.

‘ QI  Wha» rélief is askea?
5, nr. Justice Black our rellef is baéed on saveral
cas2 q,‘prlnciples b'ought foirth in several Eases.
| Q Nhat is 462
“Af” Wa ask ihat thls Court ordﬁr Miaaissippi to complj’
‘ ﬁith\SéctiQn‘a. e |
’Q‘ ind aubmit it tq‘thgyhttorney“Gﬂne:al?
,Aw ‘ ?ﬁa§‘ié corréct;‘bﬁe‘aou;dfaisd ask”;; ‘1
| o) rur then what? | o
,A;~ all che queation arides; anould they sat aaida
‘ tna old elac?ions and’ should thay have new el@ctiona. ‘
| “Q; What alwciion waa it? B Q!
;A “ n Novembar‘of 1967.‘ Iﬁ the two countieé affacted
“in Fairlg,‘they held at-large electxone.
| o ”hﬂj would have to watt until the Attorﬁej Géneial |
jmsued‘upon ic anﬁ “hen it gues up to the Court of Appeala ‘ 
 and +aen Lo usu‘ ﬁy that tim& Lt would probably ve mcot.k‘
| "Azu' Mr. Juahxce Blank, if the Attorney Genaral does
3 [xmt obye»f wﬁﬁhin 60 days, I think that 18 tha end of th@ ;
q‘sﬁctter;3 1f he doas object w¢thin 60 days. he will hava qood:”

fxeaaonh fox do;ng ao, I am aure, and I think tho Diszrict

' ..3-1-
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g

;l&w 13 okay»;

a dlscriminatoxy ﬁumngpe.‘

Bt

urt: for the Dlstrxct of COIumbia in thaL casa ought to

m 5c;utiﬂl$P it, and L think naw elactmans nught tb be hala

:‘&,saon &s the Athorney General ohgecha.

Ch

“Q' : And couldn t tha cQurt of Appeals rev;ew the

Diatrlct Court?

A  vmql, i“ WE. met that 1one wa wxll 3at Into a

ylﬂ?l]ek@ctmmn. For that xeasmn, our position ie tﬁat numnax

'gng;‘thiﬁ~Cquﬁ should‘ordex‘wissmssippi to comply With  B

gection 5.

Q' Eow. can that ba dona befora the Caunt nakes a

xulxﬂg? The act au?ho*izﬁs th@ Attorney Ganeza3 fo nuLLzEy»‘ 

i

ﬁha.ﬁta&ﬁ lawd‘

O Thé ﬂoutt‘haa‘two ali erna?iwaa,
N“Q‘, f@ cmn“t randar a final daamaicn, can he?
A Ee cen xendﬂr a‘final judgmﬂnh thaﬁ‘tha atate

" i

Q uppoga that ha eavs Lt 13 void?

B In that av&nt, i* ia not: final. Miss»saippi haa

twn &lt *ivas ‘ They can ceasa operating bha Hew ]aw,‘
or Lhay can go to tha Dlstrict Conrt for the Distrlgt of
N Columbla to seak to have the naw law approved.

‘Q‘ ~To get them to appxove the law as constitﬁtional. ‘

A “ That is correct, in effect, or ag n“t hnﬁing

9

g

piod




¥
VAttorney Ganeral redds in the newspapar tha£ ;ha law was
"‘nassed nnd ‘he got ths U 5. Attorney an Jackson to get hini‘
‘ ‘a copy oz tha law, could he t&ke any actxon?
1@‘““ rtalnly.‘ e ‘
k;Q‘Eefgould?

A Yes, sir. b

‘A ke could take action under tha Vbting Rights Act

f apa he domia aiso taka action undem the Fiiteenth Amen&ment

thﬁugmt ywar quﬁstion was’ qadr eé to the Vot*ng Rightm Ach“ 

:Jﬁe L&l&@ famuel Mlssiaazppi tovsubmmt the luw to him,'

| 9] f Hh&’ ie Lha magxc‘gf gubmitning it,‘aﬁhar;than
; hg q; 5 sy 5 | | o

| A _ wha magaﬂ 1a tna? ha hﬁ3 an;bppu£tuhiﬁy to cbféct,
4:ah&‘if na doss objmct - | P

o 'gg aid have a uo?%”of the bill; I tﬁiﬂk; as‘itﬁ

‘"fywas paséad a naxtifiea copy” Tha‘ gzveﬂ hxm every hing that_‘

“,;ha noads ?5 B art w¢th dcesn" it?

P Vﬁﬁen ; | | ‘
'Q  ” what differenua doesilt make whether he gata it
:*that way ox from uhe State of Miss;ssippi? | |
: mgf‘ It dxffers that tha burden is on Misuiasippi
 whan 1& ac@s bafore the District COurt tor th‘ Diutrict of

"Columbla“ Mlsaisszppi must pzove that its purpot.a]ll not

‘Kdiscrimlnatazy and its effect was n@% discrininato

a Shat ie fhe maglc that Mississtppl has to submi“ it?




_ Q‘g"g’m%suhdarstnmﬂ‘you; z thought you said the y

"&ﬂy relw@x you wanted was that Mlsmissippi should submit
& copy cf thls bill to the Attorney General.“: ’

A That is step one. If the At?orney Ganeral dcea
‘ﬂo&‘obgecn, as iar as ve are concerned it is a harmless
zﬁmxor. If the Ahtorney General does object then we aubmit*~:“

‘ g - We don’t get any of that All you aakad ug to do
‘%?l‘waa 0 tell Missiaaippi that you must submit thia to tha
{fAt o%may ﬁene*&a, and Jou must give tc tha Attorney &anarul
a,copy of th@ law thaﬁfhe h@g drawn a brief on..‘  " |

"A:‘  e sti¢1 hava the ptoblam oi whaﬁ happens to thuse
'59591m who warea éujur@d back In Novembar of 19n7n ‘They ahomld‘\
nava Aﬁd @Jucﬁxons in ?orzeat and Adama County,‘and;ghoulﬂ
  &&%5 had ﬁlmwtians for th& caunty Superinﬁandentﬂ 'What
 ha§ana n“hoaﬂ peopla? Oux position iS‘““"  |

 ‘ Q o Then yoa are askaag moxe th&n we jumt ruLa that‘
h@ snbmmt ahi%. mawwfexactly what‘ara ycu‘askxng?

  ‘QbH‘ You are‘héﬁ asking ﬁa,topéasyom the v&lid;ﬁy"

‘oﬁ‘the1ACt;  | R B R
| |  &“ ; Of cguipé‘not; Ouv poaition is that th& 1aw ahmula\f
' n0n hVG gone anto tfect in. November ot 1967.” Wo oould ask

’fi YO“ to dO that. but we think it is unrealistic bocauso

wit would take more than 60 dayc to hold a nf”

‘Tdu1¢ng ‘that period of time Mi.'*"ippi ”“ ?

the &ttornmy General.‘




Wé are nﬁt asking you to set thase aside becgusé e
e ch; nk it is unr‘aa:t.:c.st‘ic. If they tsubma.t and. ‘?:he Attorwayv

“ Geng?‘a&l obj svcts, then new elections nmt be neld.q I,f theg

/‘ 1 Attorney Ciemm’al does not ob;}ect them Lhat is the emd of

the patter. 1 | |

PR 0 - Yeu maan if th@ At\.oxzxay Ganmral ab}ects or any

auz.. cales on 5 t, they hava to set :H; down and hav«a new.

) | clectionen No cou?t aver ho'i.ds that

< S 0 -

P ;*i‘m.‘s couxﬁt :l.n SOuth Carelina virsus Katzenbach
,m,ewr ‘L@d 4ecﬁt15n 5 aé mmning‘thép whan a new law ‘gdéé:
;nwré ofmuﬁ, it. ig au‘tomatmcmlly sus‘pen@éd; ,xI‘;‘.‘ does not g‘«::‘ : ’
' nto a<wc ” | | |
v ‘Miassisasli;ip:i .s;?nouid ‘z:;.‘o"i; ‘h;we‘ Ea‘d. m.éc‘:t;imis :i.n
N‘m'-:r‘:-;mt:;e}x? of 1967 under thasé n“c-:w‘, ia,ws begau'sé U fa;ﬁ.ladv ‘tb ; 3
‘,ffm,Laa;;: ';’;-z'ﬁéri‘s:@v nsar& E.aws. | :

R

0 "m r@.mlt of. thcxt: ig 'that thc:a &@karnay P@nerat

iy

of thn United S»a’ms, who is not a Judqm, and :i..s nat a cwurt,

)

ican aajm*‘“ tm ang atate Jaw r@gnrd:.nq uleci:ions ana he can

‘Js thac, m.ght?
A ) That is. right.‘ M, Juatica Black, Congress as
facea m.'Lh an extraordinary problem wl

?Q I am not talk:i.ng about extraordinary, tho:' “‘lr"e;

many extraoxdinary thinga. " The 'Qonqtigutibn is an ext

i

'f'cxma.ry thing. Ny




?V‘Katzanbdch casa,'ana the wajority of tnis court held that e

8

‘_“Concraaﬂ said?

a  The lss“@ waa ”ﬂased in South Carolina in the ﬁ&

@ution 5 w&s cenatitutional, and Sachion 5 1mmﬁdiately

‘éugpaﬂdbd the nGW law, and tbat until %hﬁ coverad state

leagg the new law the law cannot go into effeut. ~

{

‘ Qi . t you axe aaying now abcut the efmev& of the“

At*ornQY‘G@neral‘in his‘hclding it‘baa,“that imm@dxat@iy 

'ngu$£as tha sta?ﬂ bn nol& a nev alection, whlch maans |
‘that Lh@ Attarnsv General ia pexmxtted to do this withouﬁ,

 gubmita ¥ il it to any cuurt on the legalxty cf a acate law?

g ‘ﬁh@ appxawriaha genady, Mx. Jus%ica Black, in our

view, wom ' ba Har immadia&aly whide whit wis don@ Incatrea ly

4

i

Qﬂ”g Eut mha aituation is 11he T ﬂaiﬂ it iu.'wuer@ is

‘ thi ataorncy Ganaval, you axa giving him~ ha pcwnrp if
ﬁ 2m”h01ag,a thingyxs bad, bat th“ﬁ is bmndinq nu the stat

fanﬁ »t musl nave 0 1&w alectien rxght awaya

Y Lywould phraﬁa i“ this wag, Justica Black it
.g  &a)l, is Lhat what iu would bﬁ? | |
  &'1  That im the effeat; but Conqreas aid the new law o
wan baép,and tn@ Attorney Ganeral merely has ehe.power et

Q The cOngrass didn't eay th mew 1aw uas bad.‘ What

'tha Congrasa aid was that thia state Law shall not be

y

"affactive unless such and such 1- done. Isn't thlt 'hati‘

|

~ in*meémben‘of 1967,‘and‘wa'should~askﬁymxlto s@L thabe auidea“




,Q~

AL‘

A

position

 held
0

L

;‘ Q“

B

aﬁPr@VP“ o dmsapmxoves, wh@ther or nat i the Attorney

| senawal dz sapproves,:
of CoJumbta sajs it is val&d neverthalesr theze waa no stat&
law in ef eut on Lho daue of Lhis elc¢txan,

Tha '
.wﬁgé&ﬂ ﬁake,any‘bthargposition,uther”than‘theraJwas no valig

,w‘&uﬁ;iﬂ iﬁ‘Uﬁreallstlﬁ fos‘uy to axpﬁnt vou to order‘a

~ election ir

'bewaﬁ se ﬁhe naw law WaB not nxuc@rly cleared

have any effect by the state whatsoevar, 1sn‘t that tight?

"A Thwt 18 xight.“ i
‘sz 1 If that COngreasional enactment of Séét onaﬁuwai-'-q
const&ﬁatianal? | “:“ e f'x“ ‘}17““ ‘f""  5,¢”ff .,
‘A Yes, and tharafore; this cou:t could ofd.r |

Mlssiaaippi to hold eloctiona pursuant to t

Tb}at‘ is right,

ii tha, igysw,wwheﬁhar or noﬁxtheyhttorn@y‘Ganeﬁal‘

x che sttrxct Court Qf the Districf

,'!.S

correct.

I donit'undarstand,dnder any szmiSsioh you make,

Novemher of 1967
That i s all I hwvw dum@ this moxn&hq‘mq tokauggest
new   ¢
60 days‘whén thdy‘may:submlt.‘ But 1mq1cally Vour
LS correﬂt and z am very hdppy to take ?hat pasitxon.i‘

Tlh Novamber 1967 elactiona vare not properly

Because there was no 1aw?
Tﬁe‘ ld 1aw presumably woul& stlll be ln effect.

Eut the law undex which it waa held conld not




5 ‘we " ould bﬂ aelighted if you would arder that.
K thznk I will save, if Vour chors permit me,
%%yg@mﬁzning few minutes for rebuttal, M‘f ’
BR. cmm«* cma*rxcs. WARREN-F Mr. Pollax.
ORAL ARGUMENT OF MR. POLlaAK
MR PObLAK, Mr, Chxef Justiue and ma} it pleasa
’dw §§urni Lée 135ua thia mcxning ig a atatutary intexpretation1
l'mmgit xnvclvas the taspomsibilxties of the statas and thn
xguhma of ﬁﬁii 5ONE undet Sac%ian B of Lh@AVotxag quhhmk
Act v‘Jﬁ 1948, |
Ag hmé'élréadybeén,praséntéﬁbaforatha;court,’
;‘}kﬁwjmﬁéwxﬂanﬂyoﬁérridiﬁg\iswua iarwheﬁhér féilﬁﬁe to romgky
1%& ?m~ wxuaaduras af Sechzun 5 prec”ud@d enforcammnt of
£h; ”?ﬁﬁgﬁa éawﬁ woncefnipg the alect*on of cauntv
%fWMmﬁersO‘sg tha appointm nt of oauntv schoal supézinﬁané@ntay
émﬁ hc xatuzramsmts xor Hudlmﬁx~ataons of imﬁepandenﬁ
] candiﬁa@@a"" | |
| T}a axgumah- ﬁh?s'zar’has Socused on one. of féur
ghzwn the apnelleea have prajeatad in ?he vasa, and
whw»h Qe bai&ewa a:a in the case.;~
1 would like to state tﬁem and I am prepateﬂ to

‘~pr@amr% argument on each ot tham.

Tha first 18 whether Section 5 15 limited to the

‘quaAific&ciona for ragistrution to v°to or whsth.r 1t?t‘lchoa




R

me

‘Acmmnxttaes amd the dnbates indxcated, that once the barrierg

‘wnexe a Stat@ faila to COmply with the procedures of Sectuon
Oe &ctjon to meak to enjoln the enforcament of that changed

e

‘cm;suli hex ware bruughL befora a thrmo Juﬂqe court.,

‘1n the *awt 1Sﬂuﬁ, ih is wheth@r thes@ ‘pp@als‘arw mooLed

‘Cenpraﬁ Eax hia VLews on March 11 cf Ln¢w yedr' IL gave th@i‘ ‘

~U)regiatration were dOWn, the statea covered by the VOting

,Righhs Act might resort as they had resorted through prevf
"by Negxoes.'

[“which cne, squendad literacy testv

(

y vioiate the Flfteeath Amendment» i

The saccnd issua, not yet discusaed ia whather

5 g person whcsa vote is effeutxve haa a prmvate right
J:

ﬁhe thizd isgue is whethar if such a priVat@ right

g mrtxon 13 authc*lzed by oction 5 it muat ba brough? as

4g¢wuga-when‘the Clefk‘of this‘cauft‘requesteafthe Attorn@y‘

Atﬁorn&n ¢ma*ul nofice ci tha changad and the Attorney

v

Gemoral ‘hag unt made formal objectxon ox af least fhat 18 how

ﬁha isﬁwa'3* st ﬁ@d in th@ appelleen’ brxsfs,
helieve the faumv Of these cases beax witness
m:ﬁh@ nxophetxc v;amon of the Coagre ‘in-enacﬁing th@‘

VO?iJg qubfn Aut ‘ If was cnncerned as the reports of th@

+

100 years to other stratagema to preclude ozfcctin votes

e

The Voting Rights Act W&ﬂ esso,



W

:5“nmendment and wishes to move through thia pzocidu%

;be&n used to discrmmxnate, and two, aé had tha éourts in g
; ; he pyevious y@ax seLght to freeze the presently existing
\ tatﬂtﬁs,‘aﬂ that when the literacy tests WQre out of the
ay, gnd quroeh W9r° able to registex, those then existing
 ~tatuth woald remaan ln effect untll the Attamnay Genaxal
:ov a cours Qf thxea gudga and in turn, &hia court, had
ygavieﬁed tha changa to determine Lhat the chénge waa nat &
‘ violétionaf the Flfteenth Awandment, M

. ”xt did‘noﬁ PUt«“nYfi“alPOW@”Q'inthQAttoxnay

Gcnﬁx&l aa we raad it,

 fQ‘ | Dld you say uﬁti]/sameon@ had taviawed Lt to
deéa*msém wh@+hax 1t was a violatson of Lh@ Fintmenth
,i’ﬁm%RGMWWt{ Who was that persau?
Coa The court of thxee Judg@s of the United States
”Jzathuﬁt Cmuxﬁ fox tha Distrlct of <01umbia. xt wasiioqgﬂd
'iv %‘"murt,'anﬂ,tle only rai& af th h?toxnav Ganawa& — Lhnra
‘ks‘no x@qmiramant as wo read thae Secticn 5 tha? the ataﬁe
st meke a submiasian to Lhe Attornay General.)

It may move. ﬁo the thxdewjudge nourt immediately

af'qun tt w¢sh@a to enaa“ or enforce a changed 1aw. ‘Whe‘only~ ‘

!

prov¢saon for the Attorney General xs that i£ the state balievea

k;t hag a change whlch is not violativ& of tha Fiftacnth

f&eﬂtabljshad by aection 5 faeter than itﬁbc'




generals | i
| »’Q‘}k in amthaw caso, whathev tha case moves &irect]y
tozqw'D$W xzat Court for the Digtriat of COlumbia, or aftaw
¢he T efusdl of the Athorney General to approve, must thia‘
“Eourt gat xnho that? | ‘ ’

‘ n‘t wu eadit to raquira a thzeewjudge court in aith@r‘

v wwn ¢t appaal Eireatly?
on What weuld be true.

[+ %w, we uwn‘t involva the Coux t of Appea]a?

Lo an, Mr. Justic@.
y  in the Katwenbach vcase, if taat merely approved

the censiitutionality of the law and that is as far as it

w@hﬁ}“dm you 3ay‘infthat'0aaé that, wa»hbld‘ﬁhat‘iﬁ‘QOvarﬁg

hqwuvmr kt L6 applied?

gpg' h bellava bh@ 6@@&%50& oﬁ(%hﬁs éomrﬁ valldatad

&7  Lhe oS xmﬂ ionality ot Sectmon 50 | |

‘m}i 'Q,‘) To the edtanﬁ of whdt? Ia that any Way it is

¥ | sppriedr | e |

Eo }"Af | Wﬁll I balmava the first iasue chat I articulat@&

‘th;a mﬁrnmng, the acope of ga ction 5, ia still open fox
‘thza court to ruJe in this caae.,

Q ~ That only ruled that it was conltitutional so

yt Lhat &mma that however it wan appliedithii‘*

 de a8 xequxring that tha submiasion be nado.‘ cOuld 1tvhold‘”::




g
19|
|

¢r>

;fconsﬁitutxenal?

R Youl Honox, hna court had Saction 5 befora iL when

"Mat Saut%?ﬁaralima statute,changxng the‘haurS‘ot'votinq
4 ;fxrom gix w'mloak in the avening to savan o clock in the
‘ eVen1ng w¢5 px&santed and the Attornay Ganaral adverted tw “

Ao in tha QOUXHO wf thﬂ dxqumant,

whe court mdk@ﬁ refprence to that changn 1n ¢t5

- opinion, ia the text and alsc in a footnote on paqa 3"00;' It
“1q9 mak&n tha stdi&mant thaﬁ there aze &ndlca 1ona in thﬂ ;

‘rggord fh&t pther aectlon" of the cavntry liatad dbova navg

La ﬂlfehaa the vmting 1aws since Novemher 1, 1964.

ﬁut the rourh dxd not hava kefare it the procedmxwﬂj“‘

&hﬁﬂh'wwu 1 be fmllawed by the Attorn@y General or buyond

‘th&t Mw thm court 1f theme were any unusual procedureau

- Do you think bhat lt held in thau cage that i

onlﬁ be candtﬂtuﬁiona& iﬁ it would he ﬁh@ reJult of

j subm1tL3nq it to uhe Attorney General, that that would nulimfy

- atate elactiona?

s T belleve the court mada thma ha}ding ~~~3~
o ‘”hat wasn' t tha iasue.

B T want to atay away from a statement or an argumenﬁ‘

"that the court held if the Attorney General said it was

“had, I believe those were Your Honor 'S worda i

‘ jQ°”‘ Or whatever was hald.‘,ﬂ_ _}f*ffw  ffJN~A{};u;}ww ”

4




A ;"‘{~o‘d

| b chengs “hem ===

Itmlieve it dld hmld this, that the Act suspends new
 vot1nc wggu?atxons p@ndmng scrutipy by fede:al authori i@s," :’,‘

gtern%nv whﬁther their ume woulﬁ vxolata the Flftaanthf

T belmav& that the Votlng Rights Act, as I hava‘
rusﬂd ﬁh@ wava bafore, froze Lhe l&wa at ﬁha ?ime it wHs ‘;
passad o as of Novamber 1 1964

f:Q, - Wikhout any court pasaing upon it?

A &w‘fxm %e Lhose laws and aa&d if hhe atate wiahmd

¢ e ﬁl’izﬁt, the deﬁre@‘? |
tf&, 'HﬂpthﬁuCongreés‘of thé Unitea¢Stéte3 ffpzé ﬁhémm
‘Q‘ :*ﬂiir‘thﬂ‘ﬁﬂt Says, o3 x’ﬁn&er t&nd it, not thaﬁ
iﬁ ii&f nu i* aia it it wasn“t smbmitted to the Attmxnay
“‘ugﬂ@&ula ‘ | | |
& :\r‘bélié#ﬁ’tba schama 0f the‘ﬁcf,\and g ﬁm‘prequa¢ “‘

to aﬂw&x@ %c the lagislative hxatory, which 1 think is relevant

“Qi*‘ ?’haﬁeHné ddﬁbﬁabmﬁtAwhmhﬁthay imﬁ@néﬁdo\Wa;paﬁﬁaﬁ
h@ wonat&ﬁutionalify of ;tu oo | | |
,$ _ X me%ieva tha% tha cwur in South Carolina in

Lna Vahzanbauh caaa,‘on pages 334 anﬂ 335 of 383 u. S. did

pasn on tha uonstitutionalzty of the suapension nf ohangaa

’\[

bv ?na C@ngxess. o




|3

'thmnh chau, do you?

aQ ‘fcin fhathasé,Qn‘those&factg;‘tc tﬁé‘gxtanﬁfghatwit |

fwas ﬁxled that way?

'A B T would respaotfully »»m‘“"

| Qﬂ" Do YOU ﬁhxnk thaf the opxnion would be that in any

‘ way ;L was aopllad it would be constitutional? You don't

v

A Your Honor, the applicuuion of the Ac& follows

N afve Lhe fx&ezing.‘ In othar woxds, that the appllcation{f

 gf tne Act xﬁ‘tha proceduxa by which the atate may put lnto

éfiec & whamge, The cou:t of the Unlted states -y &nd }

;d be¢$ave it xeached thlﬁ court becauq@ the Voting Riqht

ﬁc; Was pmﬁ»cd in thp intervwning Lame - but he lower ¢ourtm<.‘

‘f ffé, nit@& btatas in vofing ﬁights sect ions had adopted

:the Lcaezmng principal.“

They had said that the laws undnr which whit&s

‘ware permlntad to vote and Npgroes were denied the vota Rk

~‘*thwwa lde ox thcse pracedures would be frozen in effect s

for A perxud af time which would allow Lhc Negxoes aqual

‘x_ghub to r@gxater.

That was the pr:n@xpal wbich Congress embodied ‘

ln 5ectxon 5.'

B I it was the principal to let the Attoxnay General
‘ of the Unxted States look at it, nd he is not a judge, to

,y‘lc:ok at J.": and see if it violated the ?onrtaonth Amondmont. |

‘ ‘3' ! 1 don't belxeve that was th“w

sl




pri
 '¢u3nanaea tha pre&nnt laW'as of Novamber l 1964 shal&

e

‘hwemwgquw conct of the Diatrict of Cnlumbia,

pipdl was tha? Conqr@sq saxd any change ehall be

,‘ﬂwm;u an Lafacu.’ Negroas shall havc five years o tha
{‘ VbL4ng Riqhta Act is a fiva—year Act s and during that fiva .
}’jears thCJQ l&ws ware Lo be frozen° o |

The pa%ﬁ discrxmination was tm be thera, and Ncwrous }”

206 to bﬁ hble o vote and not as ﬁa& occurre& in thie ause,

Lo navm t@‘$mt ga ate *h@ ghang@s duxlng that bli@f fivewyﬁar (

i pericd whils Lha changea were in affect

& : ‘bo you bt hxnk it was the object of the COngress to
qu,uﬁﬂé any naw e and leave the old Mis&mssmppx lawa that
had b@@n‘mm h& books a long time in effect?

A bwli@VL fhat is wnat the Camqraas d;dﬂ and it

M pruv*dod @ 5p euy m@uhdnism o meef that svtuafmon which Your B

Aanmr pdsﬁdg by pvewanLatlon of those lav to*ﬁh&‘httmrnay

Genexal‘bw ﬁh& atate, of’cauraay»has %he opﬁiou‘ﬁ@t o
, o

praaeni Lnam to ‘the Atioxney General but to go xight td ?ha

£q Lhat avent, rha suit wauld be aqaimst ﬁh@

Aﬁ ornﬂv Gauera1 of uhﬁ Uni?ad Staﬁes and I wou&d respond

L ,,»

fat this paxmt fhat I would not be prepared to concede Youx
jHon@% shat the suit if logged in the District Conrt wouldbe

"an.appropriata location. ”,” fflg ,“e” ' w} w}wﬂwh

0 Why wouldn“t it, if the Conatitution permittod 1t?

| A f I believe the decisions of this court'

i




 1nVal1aatlng 4 Bult in the stnrmct of Columbia, whexa the
}><w@vnwant, &nﬁ thvs ig thair &omamn "“,“‘
“Dhﬁ:mct CQLr? of the Unitad tates.\”

‘ mﬁbf@@;tha‘fxr$t~mlggsa‘0ﬁ th@”met@enth‘hmen&mant, and&I   'f‘

"yﬁﬁ»'tne‘&ppxapriéﬁnéss hérm‘calledvfdr snééﬁ and called

L dar thu E*mehay Gwnaxal to ral¢eve tbat a ttion and defend

! othat act 3cn A thﬁ quLr¢ct of LoiumbLav‘

an ;hgnlu 463 power,

i;  mdrh de da it in Section 5,‘ wha law Was susp@ndad and
‘”fmz ahange was suspended the day the law was pasaeﬂ That is‘
“=i£ th@re had been changea.

5Congxesa, you mean?

%‘f'1955 and the change between vamob-r;l 1964

 wa3Jéuépendadfan&ﬂthé?cbangéi”fci the

yﬁm was brauqht against oificiala of the United States o   ‘@
Q | Thé DLstxicf Lourt of th@ Unmted &tates ;m tha

"A” X bclmava the proc&dure must be appropxzate ta o

it

Q\ i oem not a&klmg o aﬂy qumstlan with any idea SR

(Wyhat L whirﬁ Cangxazs does nJL have iué¢ yuwer tm paas ite

i
omamawa, ;‘. Lo have 1ta cowvts judge Lhaax ccnﬁtituticnality»§,

Cm X h&d na guch Lhought in mind. W@ do not sead

ﬁh Jaw to 19@9@ a ?Gwer in the Attoxﬂey uneral which is ’““3

w Q | e subpends the law, dc@&n“t hes‘ 

A ' The subpenaimn of tha law is in Lhe hands of Ccngresa‘

\
L

‘]')‘Qf] The action of Mississippi 4n 1966 was su-ponded by

A , Your Honor, tha Act waa pncl-d“oftoct v.“A”




’tho Cﬁid la?r

%tusslﬁaippl Jaw. They were still open Lo attack 4in the courts,

I wexe they notr by anyhody?

i Jbtigﬁ‘wuo p”csantly 11tigdtxng ﬁbem iu 77 votinq rights‘

yaamm%mﬁ ha ,nvth, andxnt all in Mmsaimsippzn Thoee cases‘

zmke 41l pe wng, and this court had bexore ¢t mﬁliar\that

Uwuch had bm@n usad to discr}minate, and th@ way of

Judgm gohn sxawn of th Flf h Cirmnit, “The barrimg of one

i oonly & chanqa,mn\methodsg

%';Pasaing a ﬁzvawyaar remedial maasuro of tho Votinq Riqhtl

the c¢fectxvv date wero susPenﬁad"‘

4 Qf mad At raturned them to the tendar marciea of

A Lxeapt for cartaln pxov1910nsu fThoaaﬁwére“

mwpéndéd by S@ctium 4‘o£ thzs Act.

q lppoqe COﬁmrass didn't sanctafy fhe old

) ﬁ,“ Tﬁ@y wewb onn to attacP and *hm Departmant of
t

"

J

ﬁﬁl in Ja nuary of 1965, ﬁh@ full reeordm ef the deviceg

wmﬁﬁx ‘mme ham too oft@n caug Qd ne ch nge 1n‘reaulﬁ, and“

Th £ wag Judge Brezn's &iéaehﬁ and ﬁhis céurt*
Mt@h&lc&sé everaad in 280 Una. just earlier 1n tha year,‘ i
0 Thm court took care of the davica, didn t 1t?

A Yas, but the problem presentad to the COngross 1n§'




Il 11eigatec

‘ preva«iled *

‘ ﬂﬂ307d 1aw3 in effact A suspensian would da that, wauld 1t

,'hibxgpx, nd ﬁnc initial inf@rpreraﬁacn of the stabute by

fof our £ g endeavored to comply wLLh Sectlon 5 Lhat is
I aouih meLLina, V*rginza and George, the intarpr@t&t;on of

1'thaﬂe wﬁa @s indmcata uhdt th@ caveraga »hat 19 contmnded ‘

ﬂreaohas gmty »hw qualif;cau:ons for rogistration, hd”

Vllzatié‘SQpportu The appel]ems cite a stabamenu by Assiacan%
fyﬁﬁtoxﬁa Ga neral Burke Marshmll, whose information and
,mnawladge of tha 3tatute I would vary much régaxd o Mr,
:Marshall responded to a question of Conqresaman CQrmuh.
 «4ho nuced him,x”Mr. Marshall haa the Department of Justtca
';givnu Ay consideration 0 the quaation of whethar the statuta i
“shmuld addrass itself to the qualiticationa of Cnndidatau |

i 1fox wr£1c0?" ‘

fd‘for fQurft¢‘fivé yeata‘30me€imes'And;q1timatély 
o) | %ut yau aaj it susppnded any new law, and 1eft

»? ThaL would Banctify the old3aw at that tim@?
ﬁ' Congr@ 3 did not sanntlfy them, no.
”r Qﬁ* Thay sumpandnd the law?

4 ves. W& believe fhat the wardq, and the legislative‘

ﬂyan@oarwmanf of Jua?lre, and ﬁhe xnternvetatucnq given,

b@ aL&tu;en by th cﬁ statas who have submittad and by my revi@p

for “n Lhrsm throa prov@adings is. the prOpnr cnv rageo -

E Th@ opnasjtion paaiticn, hhat ms, that ube sta?utm




L,

pmd Mr. Marshall respanded "‘:(‘he main problem
hévml} acidrassas is the qualifications of votars. )
bow, Lhu.t I think must be undex:st:ood in tﬁe
‘;c(o‘m:ext in’ which Mx:. Mar:sha:.l made i‘-hk’“ stahement, and I think; '
;i.t makem tha point,- The b:'.ll addrassed tha problem that the -
‘ragi.st &tm.n wquir@m{»nts had been :Lmnlemmted amd used to |
) :bxéc},‘uda égx stration by Negxo&aﬁ.“‘ Thﬁare were few‘ ‘ngroes:
‘quallfwd 10 v::;ta.,v‘ | - Seaes

i Holmaé Coun"’-:._/, anea off the co mnias ?*lmt is
iﬁ'&’@ veu | 2:; Nm' 26 haxeo oma of hf:‘: sc Lu::r:);! ouper.s.ntandenb
:mﬁm;;;.;ag - in Hm.n% a‘n:‘ :ha n,im.a the VoLsxng 'ﬂiqhts Act
; wa;ﬁ! @a‘?"},ﬁ; there ware 700 pm:z p@raeem of tF e whi{es
] ‘:xeam.s*;.:umd ' and w23 p@rcmn‘c c)f th@ N@gro@m
1 Loa}.m& at the E.Lgum ﬁ.or aarlg this yaaz‘, l%&
:axzd in ‘iolmras,. tac‘my, 11.. ig ,at'a.ll 100 plxu p&rcmm of t}m
uhif@m bm, it isa now ’U powaeant of the Neagro@a, ami th.e
“Negx*m.::, hﬁ”@ é mmonay.’ | | |

;m emy ewent Conamsa waxa suspm:ding or ercludir‘xg} 7
%;lu, a.w«s m" t'ramts ami devicafa tc aiscriminam but it wew also
say“‘:@g “that no changes 1n -‘c.ha laws which would affact the
Fif naanth z‘zmndm:ant ri.ghts would be pamitted. B That is what:

i.t pmwd SQOtion 5 fox:. ‘

Q , wculd he parfectly aat.isfied with your arqumont

if yau said that certain things wrd dovic.l lﬁd “ ‘u‘ th‘n\ |

ima an Act., N What disturbed me wn canqzo‘




:“fgm@‘hing at ledﬂt ior a time tﬁ +ha Attorney General.

"  1t sumpanded on aonditions?

"a Mr. Justlce Black, we don t read that as the

‘dﬂ g@qa ;..; om a

'Q X ‘Nnaﬁ could mt be excapt that?

A, An@ body tha# Cmngrabs callad upon to make thaﬁ 3

‘d&ﬁwmnna»i@n of whather the suspens ion should b@ lieft' &nﬁ

;;»h@rezs a con?mmveray, thera is tha thxea judge courn9

B

ox the Dtatrict mf C0lumbia., «

».x

£ Wthlef the suspensicn cuuld be 1mfted? Untilly‘

mﬁm'*ims? ﬁha amﬁw@nsian‘wa& in. effect by r@auan of the

determin atimn of the Attoxn&y General?

B g 0 Lv rwasoﬂ of Cmngr&ssn

0 awwléan gba draw a dfﬂtinatipn?

| VQK‘ Xsn't7£he‘ﬁt£6xnéy General mare1y éhd ¢pt$§nrﬁa“
g'ﬁm sﬁéﬂa“ far 3%0?& c¢rﬁuit litigauxan? | ‘
i R

‘[A g Juqtica Haxtan, ﬁhat ie our undexatﬁnéing of fh@
gk;&ﬁ an& tha& xq What*we‘ru;‘ f """"" fA;ux@x Tumtjce

ay in tnm firat sentence onthls subject in SouTh
:Sina vexaun F&tzenbachﬁ‘

an ACV suapends new voting regulations, ,Therévit"”

N

Q It auspenda it on conditiona, isn t that ao? Waan‘t ﬂ

Af The STace of Misaissippi had tull 360 doqt‘.l’““




ifor the DlSurlCt of Columbla on Lhe day tney enacted these

ikchangeSP The Congreos made tha judgm@nt ‘ Whathax it was
w;ﬂa‘Or ot is noﬁ mlne ta argu@ cx raviaw and J don t
uhink it is lelevant unless it ware a vxolatxon of the
congﬁituLicnu | ‘3 I |   “‘ = '.

g lu ma&a tha iudgmant that an th@ basiﬁ of this

egara of ILstory and disctiminaticny lQG years ui it¢

that the pxcsant L&ws of thase aix cmvared statgs mnd Lh&

ngmwnum&g‘xm mh”ﬂ@ ouhaaa “&ra to remain in emﬁact wimh %h@'
i.excepgiohﬁi ne mu@yﬁndad anaﬁ the 1aat@ &nﬂ davicasy‘
‘a5& ¢oﬁgx@é$ Samd;we‘pxaﬁey‘ﬁnagw lews until;any &hamgga‘
: ax§ walju i«& n o }aw 3u1t in tbelis?xic. umuxt fox thé

N«D&Ekniﬁt mfrColummaa,

0 T£ it had sald thot urconditionaily, that would be
akay?
A 1 dhink ii‘did gay it unuumdiﬁimaaulyo

; Q nw xmu dn Lhink thaﬁ Lhe Act suld uncanditxanmliyg
" and Qé éu}m ”anatxue thaﬁ Aot aa suapend¢ng avery affort
Hloi tnﬂ utl ko awand alaoticn laws?

l_A4 I thxnk the xeach of tha law is broad becéuse‘
ap Mza ﬁatzenbach said ~--;‘ | | ‘ ‘, o o

Q Eo you think that the quaaﬁion I aaksd --‘can
Yau answax that one? e R |

HA,‘: Thah all ot those changca which tha ltato may

Wlsh ‘to mahe? , ‘ o

gl
F

ot g, i |, TS S B

e A




R

S S

“V‘l&w,ax urd;nanee imposing qualifications o:'ptocedutos for‘

‘}0 “‘ tat is that‘he‘haé.béen*qiven'no poWet,”ana‘you o

‘ cglﬁead «Ja“ AﬂL to say that no atate cna change ifs

“

"*1eym ém Laws or any aouLhaxn state i* barred from chex,ing

any of xtw ﬁlaotxon laws that hey haVe indefini ely?
A, _"“QM *&ve y@ars, Youx ﬂmnor. I think that is what
wgg"étatumafWSan&"‘

At suspenda it for five years without any action

by ehu ﬁt&mxh@y Gé§ara1? Do you ‘think thaﬁ_Act‘means that?‘

y

i T do. I thiak the Attorney Genarxral has a duty, =
if coa B wwﬁmiﬁtnﬂ‘tojhim, and,of*Cﬂursa‘&hﬁ’tima,runsy
oyt A mtzo&ney G@nﬂ:al for nﬂwdavﬁhu

N TR £ 3nat ie bvua the Gmhg renn fxuza‘all'of’the

.J-;z

alavtion trwe of ﬁh? sonah,‘*roa@ them fow. thm yanrda‘
‘LgA‘,:ﬁﬁar iw th way I zead iﬁ“  ‘ | |

i;at would ,a&ﬁe &;di 2= nL q igﬁ'inrmy,miuﬂu
& read it that vay, -
‘-[béquﬁaumd‘of,thié isfindiéaté& ;~~ 

?ollak, ara youkgolng ﬁo geﬁ to the next

jou puh, which is the private righﬁ of autlan?

A X@a, Mr. Juatice Fortas. The private riqht of

’ aatxowr f nalieva, g indicaﬁad bg the changes in the wording
‘taﬁ Bha st»tute, whlch were made by tha Congress, As
‘aubmlbtad by the Presidant and the‘Admiantration, the bill

""amd I am qwating aere, pxohibited enforcamapt ot any ?ew

g




fwrxt

4

PO

f‘vot&ng‘f

| erQZEnwe in QQctlon J‘ﬁO,PQKSQQQQ tt prohibited enifoJrc:e:mem:‘f ,  ,2i

 ¢gm lnserhad uhe werds Lhat until a statp aomplies, no
1 pexson sha?l be danmed the ith to,vcta‘for'ﬁailnr@ tcu

jomply wmtk Euch new quulifiuaﬁien

«ggiiura La wmmply . Congxaﬂu @coqnz&ed wt eated rLghL;

‘civil righta mncluding the xighn to vota. ey

& wgs‘a prohibxtxoﬁ in those words.‘ itamade'hb 

,

ofclnﬂw provlsions,

| Congr@ss reframed Section : aﬁa,b£0adenea>it TR i

Cur undaxstanding'oﬁ‘Sthaon‘S‘is‘that in.adﬂing

<q@‘waxd3¢ "No par&on ahall La dﬂnl@d the right to Vcte forx,
g

‘M,Qg&§qm7 w@ramns ts ur;ng a u*t Lo enjuLn the QDiQrQVﬂﬂniv‘

of o ax uhubﬁ auspendﬁd sha u?a&,; w&thuut that pTOVlwimﬁ, L

RS

he ?r&?ﬁt& g fty woul& have %n l&va unde the ahangad

provision, and would hava to travalxthe,lmng‘rbuﬁ@ of,LiﬁiQaﬁic”
;ﬁia suit unﬁer‘éz U, S‘C;:1983 invwhich be would lﬁ#e‘un&ax
‘”ﬁm~ch ngad 1aw and 1itmgate it whila thw chang@ was in

‘ eff@cL°

Tbe pxivate rlght of action permltted tha plaintiff
10 brihg ault, to r@cagﬁi »he sue penaion of the wtatuﬁen

There ia no problem about the jurisdiction £0r

‘ 'ﬂw nrivata right of action in 28 U S. Coda, 1343, Saction 4p

;Ewhicn autharizas reliez under ﬁny Act of cOngrasa protaating

i w@ are here cbntandlng that ther”




e

Oﬁ action s

I HQJohha‘worsuq Mayor, saying tha ﬁaCt‘that 1982 is couchad R

. Biﬁﬁ‘i:?.i ?‘;&:‘)xv

Qifﬁbgdﬁ of 4 hﬁ starmt@ wa halmave agdan ﬂhowa that Conqraaq

j,ruruirad

1 threa judgas to the districr court.

% have read it to limiﬁ or excludo any pxivﬁ

 13 dealaratw Y terma and provides ne axpliaxt method of
‘anfaxaemenﬁf doas not of course prevent a feﬂeral courh

‘ fxon fdghaoﬂlng an effacLiva equitable remady.

‘p;ghtﬁ Aot Hhat pxevid@ for fhe enforcamant prncaduras of

e Q(?ctj @’1 R n

'yggg@uﬁ‘ ility hag uot nravantad ﬁh@ ¢ourt ﬁram xacognsaing‘

ﬁnd wﬁnjinﬂ r&ght of pviv&ta actianﬁ‘

i, tha

i“g@ ugmi ea uhat %haxe would ba otnex actzona beaidas th& ,‘

th"@ﬁ judga aWtian in tha Dimﬁzict of aolumbi&.

;3entanaa, "Such an action shall be before throe judqns.

;law pasaaa by tha Cangxess, as limitinq the r'quirlment oz' RORES

 Thi3 iS'What'the coutt reébgniae& 1§st térm‘,‘ “~'%

i

j‘Naw, of course, thata, are proceduxaa in tha VOring

{
tnoa numbex nﬁ bmseaqundar the beuuritiaa

anﬂI“\ pqa ldWSy the fact that ona aganmy haa au enfoxvmm&nt ,

¥

wauld L&k@ BO caka a mom@nﬁ wibh rmaumwﬁ T

%hwar‘umdﬂe aourﬁ pﬁOVlQLOn whez» again & qua&timn mf

'n%arpxatatzon ig raxgedm The evolutinn mf ﬁhe '

s the S@natm pamaed th@ bzll Section 5 x@ferxad

fs to the three judge court e Or ?o tha dac¢azatury action i

ba brouqht, and than conclud@d in tha laet

I would have raad that law, had it becbma the -

xndeod, vxf ‘nighu “




# 4"'6:810“ v

‘and ﬂhanged »bat 1anguaga no raad as in uow raads 1n tha

“onvided ﬁh&‘ any such privata action woulé ba bafore a

. thres iuﬂge rourt.

‘;hwﬂutha$ aithough a Light waa @nniarred by action 5 uumn

‘hls e ua& of mction?

,smﬂua%xmn i haxa, he ja aiau chmllﬁnqanq *hexvonsﬁi ut$uwa1ity 

‘ 0? unronatitutionality under the Fifteenth Amendmant,

caaaa Mzu Justine Fortaa, becausolin No. 25 nnd No. 26 thn ¢;f?Qf

“—plaintiffe dismxssad the canstitutional"”:

ﬂmwever, the Housa dld not accapt the Senate

tuv? such an: action shall ba bafoxa thrae judgas,

statag,"ﬂnw action undex thms section", and my understanding
og tha chanqa in tha language ia that th@ uongresa reeognized ‘

&un,phera wauld md could ba implied privata actions, and

;‘m‘f‘" 3ppoae w8 dmm‘t ngr@m wifh uhmt and uuppu*n W
ﬁhesimﬁnvvdual, the indmvidwa& hag Lo loox almumnmwm ﬁdxt |

A Tnat he has ta bring it bﬁfaxe & one judga ceuvtf
N B th nacaas&r)lyn wa then qauld ﬂay ha would have

o b ing 55 haﬁmxm a one judga court XF s I take iﬁ uh@

of the ‘qtat% auatute»
'f& ~ No, © WOUld ballava aB Mx. Derfnar s%id ﬁhaﬁ in .

L u*a& whora ha combines a section 5 claim with a ﬂlaim

uhat tha %hxee judga couxt 1a proparly convcnad.
o Q " It is a sort ot depnndant jurisdiction?

A Th@ pxoblem 19 not: lully :esolved in those threaf




’kﬁ‘Athﬁwﬂ@j ngurai must xely upon the farmal proceduras, and
o) B
% 11Lhat the submission of the change aa aubmlttad by tha chiuf“

| ueqai officex of the atate or tha county, and that ve fallow

i ”th@ que%tien of the six o"clock to savan o"cld'}'“;

”:wou

B req\.&ireid o

‘ Provasxon from the four coxnera of Sectimn 5?

Vw;thin 563&@9” 5=‘ We don't rely on aontentions as an amicua
.6wifﬁ warﬂum Wickam or:othar caaea w°“1d,Valiéata i thxe@ "

judae court hexe iE 1+ can’ t be faund¢

ﬁjg,maqht aﬁf%ow “hat Lhat riqh% woulﬁ haV& to b@ vindiaatmﬂ

g‘bBEva a aanle Judgep @ycept for ﬁha languaga ynu pointaa

"hﬁdp caaaﬁea as mf that datue but we wouid @ay that tha

 thosa formel proc@dures.

la)hétfprbﬁétly be here if’a4thxee¢judgefcburt is not‘
Q - 50 they have to derive a\three judge court

A "That is xight. Those two cases must £ind it

I

that th@ gcn&ral doctrmn@s of this eourt @nnuncianad in

0 ' ryau couxd aay that SQthmn 5 givqa the patitiﬁﬂ@rﬂ“

w

hyfb ““d 46 a rmqht of actton, ox giVﬁd ,hem a rjght‘ Bu?

o~

tﬂ in wbcamen 5?

B o

a Mndt iw coxract.
Q“L'would ycu aay that yau &id hnow shout thig
an of hawcm ef tli yaa’ it L \  g“ | ey ;.

‘ﬁ,‘i mm ‘would say the staﬁa i& ﬁmrw@ﬂt, aad wa knuw of

In tha argumant on SQuth Carolina v°tuuaaxatzonbnch,,j

S \




““aouth Larolina was raispd in thxs, and Mr. Katzanbach S
‘said that the Unxted States has na obwectimn to that change¢

 zt is drgufd Dy appeljaes, that that urwhanp w;th this
$‘§‘court was an approval by tha Attorney Genéféihofkhhat o
fchangg and under the terms of Section 5.

‘,/’ In iact, I hava ravxewed the filaa of tba
‘panértmenu, and omuth Caxolina, 15 days after tha axgumanf

 fsubmitted that chanqa ln writing to- tha Attorn@y General,“

and the Attcrney General xaeponded in wxitinq on Apxi11¢

‘igﬁb, savinq that he had 1o obj@ctimn to ?hat chdng@.

ve mush rely on the procedures that ara aatablibhu
?iﬂm &fﬁnﬁcﬂ & and wa do na*‘@aal mallﬁd upon, and indamd WOuld
X?iuwu moﬂsicpraﬂ i out of 0”&@@ to have @mpreaaad an obnaution

W“in a cmaparae to tha clark‘s rmqu@st ior wux Viﬁwu'mhat i

not Lhe iuSU@ heru as has cmme Qut in thw arqumant,

‘ wh@ mexi@a of th» changas are nof an i&muew~ Vie

ﬁ{hava paid in oux briéf, and I would may in Qral asgumant

1 that amﬁh c? theaa three changem 1mpmaws a aerious quastimnb
igj of Lhe ?iiimanﬁh Amandmant vlola.ions“ o |
@Wtf  ?Q  ~ Nx. ?allak, i& Lhax@ im a pxzvata right of actjén J‘
mﬁi&&ﬁ a eingla 3udg@, why ﬁhouldn’t the queation be 1imitea
.‘%?JUBu whmther or not the etatute in question is ccming
 ?;ihy mdtfbn 52 ? 7 ‘ | | | | |
| B_ Labhez than tha rifteenth Amanﬁment, you mean?

g ﬁecausa otherwise, doasn'* the Act contamplate thatww




‘ cthﬂ Vi

"agxae lf the Attorney General approwed the

;‘daya went by and he didn t approvo it, I‘

: z the DldurACﬁ of o]umbma court?
pa determlnad in uhe Dmstrlct Couxt for the Dlstrict of

i'f@.a,nmj, azqtrict ﬂourt in Migaisaippt, th@ plaintiffa aakud
:rha vhw J%atuta ba ﬂeclaxed unconmtitu?ianal Do you

}nm hat the. da.s?rict jnclgc: 8h¢3u}d dusmms m:*

“wwnm awsn a&a unattaakabla on constitutiona] grounds in auy

 pitj en to sue under 1983 where his righta ata deprivad
:ﬁby an anconsti+utional 3tatute. He can atill go into the

 Lhr9e judge COHZu, and ha can 1itigata the constitutionaliﬁy¢  ?

'fa QitlZ@n could still ahallengo 1t.

alxdity of that be passed upon by the Attorney General‘, 1.

‘ A ‘ Yas, X beliave thaﬁ the posing of tha valid;?y

of the statute is enviaibned by uact;mn 14 of the law, to

golumbia-,_‘Vlf

‘g Let us assuma that in one of Lhese casaa that a

‘ﬂa I dmu, X thought yeu meant uaclion b.

lJQ y uﬁﬂ a mﬁ&buﬁ@, & ata?a mtatvte, ao that any nmw ‘

of fn@ covers d statas in any of tha dlBtLiOt couxbs.;A
A I don* t think that the statuta withdrawa pawer.
¥ wigl chung@ my answer upvn bet%er undoretanding.' The suatut@f

daas ncﬁ maan to ramove the power of the right of a priwa%@

‘Q | Why ahculd the fede:al court do that?f‘I wouidﬂ "

or 60 days haVa gone by, it 13’



| ‘unﬁarﬁtan

ag A8 "eracto_;

i

AJ T would agrae w;th that, it is not an eﬁfective

’  that" 22 and the courts should un&erutand iﬁ and dismxss iu.‘
‘ vmlarﬂ rozrect,: S0 that the jurisdlmtiwn would only

~ Euppg3e - ogic wonld 3ay that thara 19 no case in controvarm

P

anl the 50 day3 has ﬂl&g@@d.b

Q in ona of these caa@s, you have a Fiftﬂenth

Amgndmant aiaxm, buu ycu ara nut sungmat%ng thnt‘ ag I notr

3]

e ur¢ Juztdce Whiv hag analy ﬁ that to‘corr&ﬂﬁly;
7 pulicve, BRSWSX thapqu@mtion;

i

'”Q,»‘ There 18 no sté@uta, and therefors there is no

place wwz & claim on that., Therefore, that doss come down
that you heve to £ind in that case the justification for the

ﬁhwa@jm&ga court.

g 5»{.“,‘:.@‘

e

L e ——

' 9

A - On that analysis you would, and that analysis strikes |

B S

Q“' go, ybu aay tha*e shbﬁldﬁala“thrée'ju&ga court
iﬁ‘amy;@x thaa@ eaaee? | | |
A ‘  %h&ﬁ is the way we undestandjng it, yas, air.
. Q “ N Pol@ak befora ydu ait &owu, would yon mind'
viltng s what nha sxtanr of Lha ralxef @hould be 1n thia

b

A Th@ Dapartmanh ef Juatice has 1n ptior caaea

‘ﬁoaght no@ to ups@t eleaﬁions that hava previously been held,u‘

‘émi’%xmzeforay ve wauld be &oath to urge ﬁhia court to

~61-‘
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5|

- prder
{laOth

 1wrre5t countles that thexr elections be upset.

: laW

“caurt ﬁor muquiremant\oﬁ newqelectlonsu

‘:umhr | uhp purvxew of what we haﬁa haﬁmrﬂ ue, but I amAJugﬁ
5nt@r's*ad ag to’ what the Bepaxtment £ View is, : ,(./
‘thmnk iz ‘broaﬁax o »‘ o f( "“’ L

 31tho hrew judge court far the Dlstrict ot Co¢umbia5 is

l the covatztutxona]zty undei tha Fift@anth amﬂndmenta

‘Amendment sLandardo in offaring that avenue. There is one

iustatemenﬁ by Mr. Katzenbach in the hearings in response to

the bbhOOl suparlntendents who were appointed or the .

y supauvisorc who wera elected at 1axge in Adams and

We wuuld ask thia court to declare the changed

g 1na£rehtive respectively and to remand to the dxstrlct

Q rhank you.

R Cmuld asgk you a questlon° Thia is bayohﬂ, T

Dm you think fhat the meaaure oﬁ an 5ilega1 device,

she cons ituﬁ*anali%y uf the Fxfteewth mmandment or dm you

Cn X beli eve the issue, ‘iff I ‘underz:etand your Hcmc:r, 1

0 You do?
‘"Ari‘JYQS, sirv
@ And the act is broader than that?

‘i‘A, ’Yus,\and the Attorney General abould apply Fifteenth

a questxon posed by Senator Ervin. He said and this is at

page 237 cf the Senate hearings, ”But~the effort here was to

!

qet at thlngs that were not includcd within the words ’tests ant




e

~’@ev&”@5 and the Lhought that other thmngs that violated

‘the Fiﬁteenth Amendment by qtatgwshoula:alsujba‘guhjactmdy

[ i
. t

o i

?fto Judelal review.“«_ PR :

ﬂ; Ti might help the court if X juat ~elated a
‘5tntlstia which T assambled betore I came, and it cane up in

‘argumonh and at was aJluded to by our counsel.

he Department ﬂas‘receivgd 251 submiQSiOhé‘und%r‘
section 5. It Eéé‘received Oneuéﬂbmissibn‘in ﬁovémbéﬁ df
\1963‘@rmf Aimbama, a aubmxss:on £rom the county in MSssxasxpmt
“fiin 55@: “fd no Bmemssions fxam the tatu of Loulaianm
“W8 th* rﬁvwivea a number 0& uhmxg»;wn irom the utate of  ”;
Gﬁﬁﬁwﬁl kS hmmbur ox faw submiquions fxmm th@ Suaﬁe or‘
V’r°1ﬂ‘aa und a rather laxge numbar o“ submisaiam frOm‘tha

Staheyui Sou wth Caro]ina.

S Th@ onlv oﬂcasionﬂ thaﬁ thp Department hag haﬁ 0

ataﬁ@ ﬁha &t uouid not cona@nt \as one case from Lhe Stace*
o£ Qwovgb whexe the change was, contrary in our judgment tc
ia pr:ur court dec?sion on tha same 1ssua. “ 0

Tha court deﬂlsion was made aftar tha Votihg Rights

%Aczta Thexe were two othex casea from the utate oi Gaorgia
7whare ;nad?ertennly the changed Btatuto incorpﬁrated anoth@r

¥

,Msectxon of the Georgmalaw by reforonce, and thut other sectionﬂ“

‘provtded for a test or device.;,fgj“  ﬂ

:“Q How promptly has tho Attorne””Genera7’bo¢n able

/‘tc aut on these appltntiona?\




"aubm&t the nxovision promptly}to the Attor o

,ﬁquhvem@n& hat-we dh‘soa

 “ncorpora£6 that provision, Lhat if tha state wiahoa to

i‘{"

A v wpll, we hav» in no ¢ase - wa mnst act withmn

ég‘dqu o and Ln ne case on the first‘submisqicn have wa‘

o

aver xbceLvaﬁ any raq“°8t to: SP&'F’d up oux reacLion. I beliavan

ve could do that. ‘Generally matters baing wha* thev are,*

 we Laka maat of the 60 days. But thera‘xs no neCesaary‘ !

I

b

Thﬁ quastion wds ralsed in tha axgumant.on

‘aGG? on 5 %ap&cb ©of fha Alien caaa, which Ybﬁr ﬁunmra .
imaxﬂ nguvuﬁdy, as, to the @aed in wnxe! ﬁt uagld be doh@a

rn seems O e thr? tna Dmpaxtment of vatinﬁ uught o b@.«

»,

T yah @ wxlﬂaa&ang with thesa things prompt a

Pallah, mt s aJsum& tnat as’ ynu saiﬁ fmamhiyg‘

Y.

Wit Posp ,'no or@ 0¥ mora QL the anang@w wainh aﬁp iﬂVQiVﬁﬂ“
heﬁag~yom_haﬂ nb‘ebjactidn to them$, XE,ﬂﬁ'waa‘aubmituea you
.q)lll,‘ ,'@})Lov}’& i‘\.a o o s . TN | o

&

in ﬁhmt partxculax raaa, wonl& ynu think hhat 'h@ﬁﬁg

hughf to hﬁ naw elect:ona? Lct g &aaum@ that tn tha

cualmﬁ caﬁi?ﬂ cas@ you thuuqh; that waa a\perﬁeqtly good

‘pxovxxamn‘  h@t us assume that tomorraw the St&aé oﬂ
 1bhs8*s3ipp1 uubmitted it o yau and you approved it in
 wzi.“ng, wna do "eu think this court or the d*strict court

fmhaula &o if it was no 1aw until you approvod 1t?

ﬂ>Af 1 do think that a ramand order of this cﬁuxt could~ f7




o ‘the Atmmey General states no objectmn, then the provision

: ‘%Gald have becn ei‘aec\.ive cmd z.t is afmctz.ve, "
‘\f the Mftomey GEnex:exl turnﬂd it dcwn and tha s-tate promptly'

“éhé,state“uo hava av&ilable to it nll af the’ pcw@ra of statﬁ
nm Rt i% iha thz@e Judge cmurt in the Diaﬁricf of Columblau

ef this court pught to pze-:.,lw?e tne atcite £rom that, X

e S N S s e

. ,’“ ff:ect caown ‘chere and they are not in affect now undar R

»'Chia.c Justicea

«;’»ma&fg‘z;zza?a x would mnt Lo changeﬁ 't;nat“, But X c“ion’f- think

m&ﬁ L ocan U*a.y xrom the f:w‘?‘ thm— :in tha aa»,m:ex r.:f matt:ar

kK nwmﬂgu i tha ccmrt g3 d,;,¢5 sion .:.n mith Carolma, amﬁ w*};t'h

ionoi hae a‘i:mady mentioned that. thesa laws have not been\

: our raading of tha statute., R

of tha m@riﬁsa I didn't quite understand,uh,f‘_”

Q”" f.,ez.tax.nly if thex:e were new (alec-t'z.oma, it: would be
hcld unde.r i'be new law, because it is a. l,aw then, but what
2 lt-"d fm_,t the same day w:.t.h tha D;’Lstr'ct of Columbia uourt?

| ;; i beliava thc.t thea px‘opﬁar proceflum would be t’or

e

authorily & mﬁ J.I!jtmctive authority pamﬁing a haarmg on th:\

I:f; my pmcr sta’temex ta wouxd iuﬁ:&.cate thaL tiw ranmnﬁ o

hers bt wam aht rama :mw by i:tm f»ta».e, of Miwiamppi wi’th

o B

lmmf?zadqm Hmi.. *’h@ court had ruled thr:ﬁ th@ lawr: was‘ s‘u‘spendedww

amﬁ %namfm the ccmx:t raally facaa' a sitﬁati‘.on,}as Yaur

,Q ‘I.‘hat brings us backy to the l;qix‘ég‘ty:idn‘ asked bythe '

i

If: the aourt shbui‘-‘ qvao 4&‘(:&1 you on tha bviil

o *65~,"‘M”



¥

s
T

i ?rcper

‘Vso wm ﬁﬂva ta thxnk & lattla b:t beyond thaﬁ¢‘

Bk 5«

“gGVﬁEMM@ﬂ? haa nat ﬁy@llﬁd out th&u.
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%3

‘typ of reL&ef which the Appellants%want toj“:k for.

ﬁaspOSALan of thesa cases should he._ It is to remand

yﬁzt £0 the dls Vict uouxt, you said; and than wnat?

Aj W%ll T stated that 1t ahmuld remand hh@ case oF .

p@ﬁtfu}l; sugqmst that it remdnds the aasa L0 Lhe distxicf

M‘couxt with airecnmons th&t the ais xzct cwurt declare the

Law Ot in @ffact until ?rocadur@a of Sea%lon 5 ara‘fcrm&d{

Q yaople now held office as a resmlﬁ of thase laws,

I

&f“ werl 1, pevh&ps i will answwr yuur qu@ﬁ@w““f bmt

‘?thgpﬂ : «hauld lsc ask to ﬁxamﬂ a papaA and gubmit jg e

’

msmrv w&&h a caxeful ﬂta?cment oi wha ah@ @Liﬁﬁ Sﬂmed

uat hwing the pl&inti$i par%}ms in Lnu vaa@a @h“

‘.,»

0 Wh&t wouad ba holpful to ma, ii yqu would 1ika t@

sfaa that in yonr paaition a5 amieus.\‘

“Q‘ "w@uld you do that for us?
i& " ?68, Mr, ChieF Juatiea, wa will do uhmto
‘;~9  “Of cours@, eerve it on the cther ai&a, tooo‘x
'3“"0h, yea,. |
ORAL ARGUMENT OF WILLIAM A. ALLAIN
ON BEHALF OF APPELLEES

MR ALLAINs Mr.kChief Juatice, and may it p1oaae the

cnurt, We '43-'@ & littlﬁ bit conoemed Qurﬁﬂl-““blbout“the '

“\g




wg were unde: the impression at first they

i

' ,‘3 waﬁlted ‘ic 55‘ asi ‘3'3 th@ GMQC‘ tions h@ld in Novemb x and

tmve nrw ﬂlsctlona. In view of the p@aition they hathak@n

todayr we tapl that maybe ona ot the most 1mportant question& ‘

2

Df nd* tha aubmlsqion hy th¢s court tm tha Attorney Genmral

‘g@d'iu fha submission by ug in ouu response bxief ta their

brimﬁ qn*ﬁ them Lha 1uformation dnd cave h@m the notieb that. |

ssa by S «:'Mrsn 5 c:ﬁ”’ “the 1%5 mtim Ri &mm Act.

o

;.m -

s

¥

e
s

m

“4§‘ady Lt is.‘ Wa Nnow of nc formmi submission 1hu?

gag‘ﬁa be weda to tha Attorney Gﬁna"ai“s GEE iaé |

Q 7 ﬁa‘yqu think anYth,ng Qa rlie At 3£n¢{ C@neﬂal
ﬂ‘gﬁatémaﬁtglﬁhat‘ ndlC&ﬁQE that ha appmava& or d;sﬁpprngdh
1 of these iavar . R |
‘f@_v No, sir, i‘thiak thaﬁ thﬁra’ia'nmﬁhingin-fhﬂ‘
iiﬁriefand éﬂ fav? ha staces in his brief uh&t hé isvv
§3raao vsng uﬂco h;mself the right to appxoﬂ@ cx dzsnpbrov&
i‘at & 1arac éate;l »
| ta sy to thaﬁ aasertian, h@ camnat reserve untc
”‘himm lﬁ zonger Lhan 60 dayn which Conqress itself hae placad
 £1n the Rc& as the tima in which ha muet make s0me kind of
‘  determin&tion.'
Now, ha speaks of a tormal writinq.v I know ot no

s

 ‘dz1ac+ive uhat the Attorney Genatal s o!tice haa put>out;0n'

““  how we ahull aubmit to the Attornsy Ganaral our nGW”'a

bafora‘hnm court ig’ wh@thav or not this iasuo is moot, whethex




‘ sﬂbl

cghsde k%{ﬂd”f ﬁgf mhﬂ

e s wuﬁ;mﬁm gtanding cf‘the*paaiﬁi@n ﬁak@ﬁ'hy;ﬂmunsﬁi B

A' !

e i’,‘
A

1

R

Y1ALﬂ ﬁhbmwbt&d uO the Attornuy Ganeral of the United &taﬁa&

*and nb naa ﬁot eaarcised hms prerogativa within the 60 daya¢ 

"ftha% thig court submit it ro the Attorney General?

me;Lhe ﬁtxta of Misqisaippzr nor is it contralling as to

&nd Just npcause soma of Lha othar states hava

&d tﬂam in one mannar or tha ather xs n@t bmnding

e

vmat Cangymiﬂ raally intanded te do.‘

Q" Bat. ?hla case oan't be meot uniess ycu lose the
§x o ﬂnnox, *t wcu;d be moat if they have wiﬁhuran‘

B

aﬁiaf whiqh they have_aﬁkeﬁ ﬁoxv*”

§ o
A g
o L):“ £30

grbﬁyumﬁel fow cha ﬁpmei&ub and nak ths uMl¢U3

l

ép@ﬁﬁ@ﬁumﬁ dzsapprove~

kﬂ@ﬁ: we say thld conrt *anﬁcﬁ cdﬁ§anﬁ nmw@ix@at  o
e hwgﬁ@ éf\Miﬂs GqJFpi - mo swum¢h1nv whmch 1 bayond 
ﬁté.ﬁﬁﬂ?@ hg “hn Act iuuaiﬁ. We aay at Lhia ldte day, thig
%mL,Ai:eady ﬁeen dona, emavtLy what appellant wanta. itﬁhag’

tu*a GiE, %hat,as far as ﬁhey wex@ cmum@rmaﬁ what thoy
wgu‘uy'ﬁgkinq forv was ior tuia cwu e t@'k%ll Misﬂiaaippi;f

5wﬁmﬁ‘tnis mbb Atnornay uﬁiexai‘q “ix an aaa Lot bl

“Q i Tbe State of Mmsalas;pp* has not yet submitted it,‘7/

i mgénk uhat yuur posltion aa statad in your hrief ia

‘;a;i That ia correct@

'l

‘   §[ 

‘JThat wasg not what the statuta aays.‘fﬁheféﬁétltéﬁﬂ

v
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|| Baye

‘K{hat tima, w2 EUL th@m o ”Otlﬂe Lhrough tha At orney Genaxal'

. : i’ - : ‘ . oAl . i i o P RS
,f,’f:}ﬂ‘;?G:!M‘f:ié’ii‘tl“u‘fhflr o dﬁ@!& Z'LL‘?C tmmx‘hy ina ‘mx‘;ﬁ‘&f Q?g doe;g bl ‘Ll'b;'}&}’.\‘ ‘

 Of£ib$,‘

S ..““hw
HgplHLT T .

W!ﬁ H&Lﬂ oh the stx@eﬁ\aa’ P! mwt Lhm ALtaran Gmnewa}

5 ﬁhat tﬂu sfate shall submit it,‘

 5 - quﬁ we submxtted our r&sponse to‘khexz brief. at

N

o It doesn't say, "Put on notice." It says

;‘A o mzai ia trua Ycur Hnnmxe and I do not know what

“w%§51atuta xam ly means by ?aubmmt ; Does i* wean ny talapnmnm

o)

andzwﬁing, ’We mavd 3 newy iawn“

oo azS‘MisgismiﬁpL;d@n@ anything?

; v
f»“_ LB

2

0 J By ma h 0? Lhia yaarp to qat in touen WAhh 1hu‘
Aﬁ mxnay Q‘ﬁﬁ$&1 bf mmettng Hmm 09 the 31?@@& or m&;ling |
ar auvah%&; &lsm? |

h‘h» g‘ﬁa hava ﬁubmmcted Your Honmr,‘mn our hi@f ana

he has baea put on nat;ee, and th&t ia th@ only subminalon

that we hﬁva mad@.‘ Yaur Honor, lah i xwfax to one thing

hﬁah dd d happcn, and thiq 19 a submiasion or af laast the

:amtovn@v uvweral‘s offica ﬁ&capuﬂd it as so.; We passed
% 1a nansuitational amendment in whmch we have lowered the }  
 £@a&d®nPw statuﬁa in Mianiaaippx from two yeara to one year.*'

ﬂaiﬁ?iﬂ”[5 

They senﬁ registrara into the State of Misa 

regamtiy baxe to ragister inuxviduals under tha Act.'*i‘




‘+A‘£elephohé call

‘i<Was;sittinq\at”myvdesklcnafday;

-comes 4n fram Mr. Bob Moore, of the Justice Department, aaking

X

and he, said, "We have known through the paper ox otherwisa '

4 *that tnir conuﬁi tiﬁnax rumeﬁi d é@ﬁ approveu.'

Wﬁ hava never submitted it. He gaid, nIS that true?"&
and X Said,j“yga,

he saiﬂ,

Sk\ -

n
;m.? s

“xg év ir tha canstituticnd“

And I Baid

"YGH t!

ﬁmﬁ

he aaid,‘“Wa W¢L3 W nct‘¢%

the faderal
”xaazv,.@xw to ‘use that as a qua3iﬁiaation“

%Hat ma suhmi&siom ana thmﬁ is approval.

e =

ywmr Hnnow,‘l‘danﬁt kmﬂWmmf any Formality. T don'é

aﬁa @.w % Pﬁtormay uan@tal‘u Qi £iuw a&n'aﬁanﬁﬂh@xe'tbﬂay

amé th&ww iB ROms farma&mnj wh@n ihaf hmve mrquianae:

An e chs TG whioh ﬂame abaut Mftar waamhg 1, $9ﬁa,'whan X

hmbﬁ nubmmi?uﬂ it ovav a Melaphmu@‘aamVanation, ana‘th@y‘

{zqﬁ uu@u“ offualals and agﬁnts have put i?'into afiaata

That, kur Hanmx, we think ls aatual1j Sactian‘
5, iy ke mmvg oi an inrormal thinq, &nd 5+ mumt be Ad intm,“

ww@tman er nm a szvatﬁ $u¢L ran by bxought. Wa fhxnk mrﬁuall

'thw l@wiajtﬁive hiatazy shown fzom, as wa quot& in aux briﬁfy

%h@ h»toxﬁey Gwnezal didn t want ﬁa roam all ovexr the sou? harn

f ‘gtaie3a
‘Q” : Thie is an the asaumptian thatfit applmaﬁ tc tha

chamqea? L
=70
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“x~qb

Wl

5

suDM&tth uo tn@ Attorney General of the United States by
ox on hahalf Gf Miss ,pi«

‘qot anyﬁhtng to/argua abnut hureu

At doea not apply?

. a  Taat is.trﬁ = mnd if that was decxding a mooted
asPloﬂ; vod woul d not have to reach thasd othex questicns.

Qty If you Lake the pasition ?hat thls change has. b@en
then I take it that you haven t
You siill say th&t tha

we could s&y that because 5t woulsd be a mmmtpd

oa Yaﬁj

qu&&uian mﬁﬂ We would

‘th@‘xwlxﬁw

Fax as the

2

’:3?‘(“’ \L.u@‘;g f

*Pquerked

‘&mpwilauﬁe

h&ve ne cage of controversy hexe bmcauam

wo X ﬁhimk, hmﬁ baen thhdrnwn as

are

ﬁ@ vnu‘agrwa«that the Act cmvexa‘ﬁhﬁ varlows: o

3 uad d@vivms thau ara

conc&xnada“' D AR BT

in ns“u& in thm“ ﬂﬁut

AT

A

4

f “‘A‘

beliove wi tad

2

; it WAL Jubmi?ted and thexeimre, ib i

fde& i noth;ng left for %hia court to &acideo‘

o

| i Wnﬁt ycﬂ maano‘

Con

’kﬁ ‘

suhmint@d %o the ﬁttorn@y

o you ox do you nmt?

- And also throuqh gur r@spcnse brief which brought
o v‘~7l— o

wm, Yuur Honoz.‘
The naimra, ynu don! t aqx@@ thau Lhay ha¢e baen
fﬁnem 17

‘Whaﬁuwa ara Bayan, Your Honor, is thig: We aoﬁft

tmﬁsubmit,

NOy but wa do not b@l&ova we ham to aubmit it, but

mootﬁd iasue, and

It was aubms.waa by tma C’lerk of the cwm.,u, é‘haa_"
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I an

‘J-t:-:mtion to tm At‘i:orney Gan@ral informally ox: :Ln this;
b0 ve.ary mmall}y m wrii ing that we had ssw:;h a law,
d he had | 60 aays, and he has done nothing aboﬁt itu |

MR, wxm* JUSTICE wmm& We m:l recess at.

‘ thlﬁ time .

{Whﬁxputjs‘)“l, at ]52 o c.lmok, tha ordl a:*gum«an't was




:ﬁmotnebu qﬁcSLlOﬂ though ve dD fac’ it ls a Ver sexicus

‘Wb hava quoted frcm the mcmorandum qubm:twed hv the Attnrnay oo

1o KWWK ﬂn inrofming functimﬂm~nm prGVLde ‘a mathmd of ﬁxxng

 tnat the Attorney recemved in this case was sufficient by tha
 1€§151&tLve history, by the xntent of Congresa, by the inher~ ‘°‘
 pretat1on plavea upon that saction by the Attorney General'
FOfﬁ&ée thnmself that thexe was no need for any formal hype

of notmce giVen to the Attorney General'a Office

AFTERNOON sns_s\:‘toﬁ ;
3. CHIER JUSTJ.QB WARREN You may proceed. | -

MR ALLAIN.‘ Mr,‘Chlef Justice; m dc‘not“in%end‘to

belabour the poxnt any longer, your Honor, in regard to the

‘@W&ﬁﬂﬂ)&ﬂ thl% case,‘

I would 11ke to refpr the ccurt €0 Qur brieﬁ in which

N ‘.\‘\

!

Gﬁnnmai in Lhi“ particular caso.

‘"Winaa Section 5'g appTDle pravadurw was desigheﬁ

to the mtb%miion of #he uove nent chanqew 1n ﬁLaLe 1aw‘ "

‘W@'again”submit that thxa was‘m@rely ta keep‘the‘

Athornay Gzneral from roaming all”mvex tha SOukh@rn Staﬁmg’

éfﬁgmta&‘by hhé3°65'Voﬁind 253 ghtw Aut and 4 ying to Elnd mut ﬂ_ﬂ

evary time when & new law in rgqard ko vot¢ng was put &ntn ) B
; - ‘ b ‘ RN D
‘mfﬁe&t\in‘ﬁhese‘States, B s 3  SR (R R

‘1t‘is page lS‘of our brlef. ,That issin'No;‘ﬁs;‘lﬂéf
. \
me ans uhat we seriously urge to. the court that the 1nform1ng




L&

s

B zz‘cf‘ ha ﬁcmorandum of the Unite& Statea amiuus 1n whhvh

7 ﬁ@ radiﬁtxﬁutinq Jlkb we havc in this particutar asa~baﬁqrej

‘with‘mx; 3J%t1ac Brennan '8 remarks and I ﬁhink Mr« Justice
”wn‘*@’v romarks that Lf is not for Lh Attorney General Lo

 makL that duclolon,whether or not they are going to be sus~‘

'tnav mame withln %he purview of SQctian 5, fney submitwtm th&‘

w@ would furthnr 4nvite tﬂa vqurt'a attentlon ﬁé

g | |
»M:QXA' sart qulax bfiei and on pag» 2 tuwraﬁf ney admi
é@cw €o FL%!* that ﬁh@ Seat;on 5 applies Lo roaprartmonmant or d ‘?

z‘ ey “-‘Q\,}.,L ‘]: I Qday .

Then th@y say, "Th& mo"“ that cun‘bﬁ &aaumad from

F&ﬂi ;ilﬁﬁW¢ LS that the=attoxney Genmra1 vas not px@baraﬂ‘£07ﬂv g

1ﬁxuuw an O%ﬁuﬁfl@ﬁ io the phangav beinéf&%ﬁéaﬁmﬁ aﬂd’ %huwa1¥ i

| Lo T

aéalidgﬂ‘%b éwék o cmﬂpel a8 at@ oY pol Li i@al aﬁbdiViﬁiwn‘tmj‘ %

'wMMﬂy with wha? wuuld havm‘;n all Likalmhumﬁ he a~whmaly | ? %
*‘fgmmgﬁgﬁtiq‘”*e; khat~woﬂid m@ruﬁg thﬁ dm‘@fvu riu impaww' ‘ﬁ

mg3~ ko mfiawzﬁmgfitﬁﬁipmai xmquiraﬂ rc&txumtuxidguf | ‘ J |
g"ﬁﬁlai o | ” | {
”mﬁay‘ar@ adnltting there thm# £ty faﬁ‘gs they ﬂf@') i
fﬁf@AEhPﬁ;$h€I% may,be bthéﬁ ax@aﬁyih‘whimh théra'haﬁ haeniaa i
“ x@&€xw%mr1ng of uoverrm st and ;hey didn'% feel that they |
: ‘ ' ‘ g

ghauiﬁ,mak@ them takm Lhe fuyma t.C‘Bﬁ@p;

S

'WKAS ymur Honox, aoes not: ﬁme

.

in oz doe not f;t in {

4

pc;nw&.d

TE they are suspendad, they are suspendpa untiiJif




“

iabﬁﬁornpy weneral s Offlcu and 1£ aporoved or ﬁiaapprOVQd thenp

’;c1b app“&led £o the Waahlngton, D“ C cmurtu ‘

Whah they are maylng here is Lhat thera might be :

 0th9r areas LhrouqhouL the SOuthland but e didn't feel that w‘:

nght o] Lake any StEPO to make them do’ thatﬁ‘

If you df@ goznq to be conaiqbent and Say that §e¢éf

ldwn 5 gays nhat the Act u%pen& these, what h@ la snymng iQ th 

e ha ve gw& laws there that are ba&ng auqyended,

e know they are balng Lnforced but we wwll nat do 7;

 0&£ da““ under Spcvlon 1 (d} of chc Aot iv Sec+10n \2 whiuh

*aa{5 Lhaﬁ the Attorney General can brmng 1njunctxon proacadinq“‘

_-mjkaem &%w»e SLdLeS flom dolng wha &Qcﬁmpn S»says thcy Gan.

g :(1(‘)"‘3.2‘ zfﬁt}‘/; = . ' L ‘ ‘ o R

g I assume if we accepted your argument that the
N ‘ALz@xney e neral rea 1ly:has been~informe&*when 60 &ays %aa‘

gone by¢xth@m\ﬁhe plaintiffs are in ¢hapa €0 chal?enge th

laws directly in the Diét ict Pourt as o thelr constjcutioxw‘.

‘aliéy?“
A3 woula ‘%éké that position. Mr Sustice :Wlﬁﬁé_,’ B
bénaqu vie uake tha p031tion that Lhey do not come undar khe
I res Vo%mng ngnts Act | | |
| Thls court was to hold or if the poaition was | takeﬁ
ag fhu Appellants apparently are taking that it does come

under he ‘65 Votmng Rxghts Act, then they aould not challenge

»

 i in a 1aca1 Dlstrlct Court. .hnu




éhat r;ght, +hen they h1ve the rlghc on the local Level tm

‘brinq the suit under the JJEH Amendmemf l wouhd lxke to
the at-lacge supervisors..

,q&estiamg‘ ﬁhau waa Laken out ﬂot by st¢pmlnt:on as :nk%hﬁ

othex ﬁwm‘easesu ThaL Wad‘udIOn out hy a petition or not&on

"EﬁiL»ﬁ‘J wik p 1; of Lh& 4yov11au an "der gcantlng Lh““'

vhat uwconc claim bﬁ akan ou% of the law%ult Lﬂblrwlju
that

“ﬂy@ﬂ ﬁh@‘ﬁﬁxis&icﬁidh £ his court and the thre Q%judge”

cnce the Attornecy general haﬁ.approvedfiﬁ} they o

 hm¢use ma, I mlsunderstood vaur questionu

ton are Jaying tnaL ‘the 60 duvs haa gone byb

‘A We submlu in our brlef youx Honor, Lhat they hﬁva

olaar this up in the Marshaw‘Case and:ﬁhe Faixly Case;whiah‘is,‘

“Wa‘don’t‘haVe in*that ¢ge & lﬁah or 3¢Lh Amﬁngmpn%

 SQ We wtanu‘beforc uha‘cmurt today ragting enﬂmxely

District Court, the triaL of the Dmutxmac Coux% ﬁpon‘th@ Aot

i in and of itself.
-9 %SSumianthat thGSe‘acts are covered by Lhe C:vll

Riggts Abt ok"65, whlch know you don L agree Wmth, but

udeg t‘at for a moment, then is it your positlon that up

‘WQfé ﬂsmgnded anﬂ then 60 days after March because the

Attornuy G@neral dldn t taie any action they get new life?

That WQuld be an anomalous situatlon?

"‘;!576i;m”wi~x

o

\un@;W arch of thLS year the e partluuiar stsissippm stafuﬁes 8




i

A 2 ﬂo, I thlnh 1L WDuld be more of th@ f&ﬁﬁ that Lhey

'diﬁnét tak@'any artiong more or less apprcval oh 1t, and

P

‘Cun&rf 4s int nded 1t to be maxe cx la““‘xe‘roacLivw ‘uh@ﬁ Lhey P

b

@ulc occcm, °ffeﬂtive as of that datg.

4

| E

A ‘ 1

g ‘Where 18 nathlng that jO& have shown me so far khat E

vs the Attorney Cen tkknew about this befara~Mér¢h? ) g
i Phat is right. ’ L ' SRR ;&
o Ho he hadn?t‘a?pxavad it hﬁfaxe Aarch” ;

A @&,my‘kzawiedgc, he ha& agtﬂ‘six;‘

g {in then it was suﬁyandedyhecausa it hade't begn ¥
‘ ]
Gy e e RATAR
ot oy o s - ‘ A‘ B3~ ‘ “' .‘)é
E by fesling in ft, wour Ponor, woald be thab LF o Iaw
. (e ot B W s ; R b ‘- L o KRN Fs g R R P T, :‘
o s sad oy pk dnto offect and it wag submitbed o hin and
g 0 days, that even if he‘ﬂidn“t act within Ghe |
cacy o he approved it that 4t woaLd hu noye wr'lﬂds,rmﬁﬁmw
| TR s ‘ o b
' 4 = 5 N L + - A [ o i ¢ g ‘m “, .,.,," e A 4 oy r k‘x
Carelve and that it would becmmﬁ uXY@QulV@ an of the tdre wn,wH~ i

lunkil Maxch? T e T “g“\‘“u‘?”f*{"  S

AN M’L vou aAxe relyvng on ﬁhﬂ fact thwt ne dian dl“wf

T U iﬁyWitiﬁn 60 da10
A Yo my argumant, your Honmx yeq.

o h& '60 dajs &ccard;ng Lo your posmtion didn't ataxf‘

A7 Mo, sir.

A Becording ﬁéﬂmy'pesition;*itl&a§1ih,£h,wia_

W¥ g77;Tf'




ymﬂ:Honcx,vfirSt When‘theVCOurt;had‘IQQuéshed‘éhat‘this “
auﬂuJ e £I1 ed.; 1 am not sure of tho date._iw e

’Q A of whatever date khat is?  : s ““‘ k“ ﬂ ‘

A  fWhmtever,date it is.j   - v5 “ “‘ ' ¥’ , T ’::
Qg Se he had not passed on it One Way or the other?
«’A ,'At that tlme.‘, o | e
‘Qi | ﬁﬁ had not had an opportunity undn» the statufa to
?ﬁéQ‘Qﬁ it b@cause it haén't been,quotes submiLned?
A Uht&1 submmttea by thls court. ) |
N Q ﬂ"gg then it was suspended? %‘
g\‘  But: hé‘is‘ﬁot éctiﬁ%'upon it; yomr,ﬂmhbrg We ﬁhinkf,g
konqrtsé Lﬂ &nded lt wouid bc re%xo e &é‘and it b@‘éfﬁ@akive %
gb of the date in whlcn it was ‘paééé wha+her he‘&ppﬁéﬁ&& ig‘ i
erﬁmmhaz c dldn t do anfthmng auout.lt.  ‘%
e ‘WWm thnk you would aimcst have to rexd Lhat inho dmagf

Aot o kécp le from beinq a ouspgngion &n that p@ﬁiod o¢ th&

Qh%h:ﬁ hlbg wouLd be realiy “ﬂ erfauto S .  . . &,‘
| ‘ You Honor, we woulj 1Lke to Say this.'ﬁ

0 Bz, Allain, do you want this court to say that any

vay ﬁhé?rﬂhb xnformation about the Act comes to the Attorney

‘Genexal rxom the State, by t@lephone, by word of mouth. or any ‘

_otbcr Way, that that triggers the Act so far aa the A*torney

1Geﬂerdl’38 concerned? | | i u

| 0? do you concede that the Congress had an intention ﬂg

Wto hmve aoma kind of formal notice Erom the State to the




Sm that time on. .

0

15 the court please, Lhey had adg..epted apparently

f79~‘

e e

T e et e B




‘P

;m)other moré you would want thc caurtv to determine whuthar

‘collatpral 11t1gabion and thlngs of that k’ﬂd fo txnd out- if

f&o tnat evfect?

Qw,ineathex WOrdsg‘I'would‘faﬁhar iimit it to what happened in
i uﬁﬁ pavzsc ular case which was a formal. I would not want to

‘torerlwdn Jt as asc&se”arqued‘earliar‘iﬁ this court,

‘arrumunt that went faxther. You told us abouf telephone
‘conversations between somebody in the Attorney General‘s Ofﬁlca‘*
,ana omebody in the state of Mlssissippi?

ﬁhf_"A " Yes.

(.undcr the Act?

u1that manner. I Wbuldfplace thefsame inétrnctibnjthey*3'

1acaa 01'1 lt‘ \

j Q'5  1 asklng if you thlnk tnat ought to be our rule?

Jm Attorncy general had beeq adequafely notiﬂied to Jook into

ﬁu¢e was: cny WOLG which came from the States to tho Attoxnoy

General raiheﬁ than to have a diract communlcation with him

ﬁ‘“ 5.€ the uourt Dlea e, at this  £imé,'£hat‘is x@ally

It mlghr just bc arvound thp corner. But thi$ cgurtf”

doe~‘not hdvp to make that dnciblonn This cnurt‘doesn't

have t@ uD Lhat far., Thlb court can n&rely qay. "In this case ;

taxs was a formal"’or was al3 that was necessary under

LI

SegtionfSn‘

| Q‘1 vou used an 111ustratzon at %he hegxnning nf your

"Qf  Do you contend that that was sufficient compliance




v hed th-inamﬂ~ﬁn wa s;‘aﬁa 80 fohth. lg
*g} e j wou%d be jess é'rmn hu“est wit i;‘lﬁ.s cf:mx:‘t lfi ‘Mﬂ
‘?lgg‘“a nd ﬁwfor@ *& and say, “Thare.is o xa%ié overﬁonaa‘hére;”j
1 ;;Rﬁ“t vntlf ¥ camb hore Laday T a1dn L re&lvwe that r ceVWaéu‘{
‘3;  ‘i.wh wram; &ovcmmnﬁa of th;» particnﬂar Law ucfu |

i; LLP T w111 aay‘thi$~f Béfmrekﬁhxﬂ,cénrty'tam@ im ok
f\?é '&ééﬁibna A& uuaﬁlcb Stéw&rt said aaxlxvr, e onl havw a  ’
img gu Sa{iaq Qbiafm this cuurukfﬂcat of thu 3u iJ ivtiun whlwﬁ  13
&?tﬁéf@ﬁz kUkn limited dluCHﬁ%th of as oi thiﬂ time'and. ;
%@g ﬁmconaij mhethpr or not *hﬁs aAct *? 1 aon * care where i?~w§s;;
;9’ | 1 éénAt care if thﬂre were all whites, ail Negraéﬁ 
@5 ﬂmétﬁé£ or not ﬁhis tjpe cf Act in the Marshaw case, in the
2{ ‘Fa1r3y Case‘~~»f would lika to 1imit my argument to Lhat.»
& M, Wélls will discuss the other casee s whethex or f
25. not 1c came thhin the puxview of the ‘65 Vbting Rights Act~ 
24,fI th:nk 1 would like to make tnat clear¢ Because there is nor';
ég',need Lo dxscuss 1ﬁ this case ratio.  x would 1ike to eay this
e | -8l

 FQvexﬁmen% 1ntendad lt to. ba.

'-ngcrmal talephcno Cd}3?

for tna o@§’@iﬁe Plﬂﬁedfquiﬁa afhit‘of:%h‘ timm'and wffort

'5, I conténd it'was your Honox, I contend the

3

0 ‘ngna ﬁhat‘we snould'racagnize:mt in7dur,decisign;‘ﬁhe”f

3‘   i do- thxnk wo, your Honor.

i would llke to say this: In- uh? outsck, waun ul

dlscuSﬂln; &he ratio of e gr to vhite, d scus sinq ﬁME‘Wmnnt;Qgﬂ
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e

g(’gq‘am

’ 4 wre !
f thk,‘;: T ﬂ‘.jﬁ’mxa .

Cehat o lu ﬁiﬁ'aud,ﬁé*ﬂ xackad Qcarl livex ”ounty 0 xedi&trlwt“
“fﬁthex’autta were filedg nn& Lha lbql ldture dld not paas this

Uoagk wnkil M a' ”?, 1960,

R R e S R e e el

e e e B 1 s T e <

romeaeas

Y

‘Lk & Qﬁastﬂ(u po @d by Lqp Judtlc Féftag:‘we‘kndw“that 
‘wﬁt &» i& d in tuw Amhx f‘v&twu ujﬁland unﬁy}'Tekas: »
VQhaé‘hhe M&kioual ui Lh* I“Yﬂolda varnuu Slms gons ﬂawn |
w ti @'LE Mévelgyn ' S
| Tﬂé* s fhe iLLSm ilm“ %hiﬁ‘qagrt'ha& aﬁ%mélly mad@

Haﬁ pxmmahi zau@v “ | o ,

‘ Mxpm‘&‘ll‘ L 60 shew in ﬁﬁﬁélleé’a;brilf at pumm Aa
‘wég‘“w det “m*@@t‘%“@5“v%a ﬂ, youw Héﬁdf, »m‘npr11 1l,
ngﬁ":%s ﬁhiéf J“ﬂ?@‘¢§‘ﬁh@ “uuim@“n ﬁiimil@h of M EE ~E£$Q&a

nh“”fwwiwﬂﬂ Cox, @n tha capa of ﬁx:ahy vatsu339@3rl‘m$VQx,

fmﬁﬂl;yiﬁﬁf.ﬁﬁﬂnﬁy ¢n Wﬂmﬁh a uuiL was fi&ad to eémmand that
R A xaﬁis%;ic = th mobi@n”ﬁo‘ﬁ¢ siiss was filed on

sunis that the rati@na1@ cf the Reymolé d¢a aot come

e cund Lhat it dldr On Apxih lL 1966 he fouﬂ&'

Stk i A

deavin@putkmn,actiéekéhaéthﬂ bistxiat’C6uxt§.0ﬁ'ﬁhé,
7smﬁﬂmrmbi$ﬁxictof Miégigsi pi félﬁthat'the‘reappﬁrtidnmumt‘
déaisignaiﬂggéf&own +o %he county ]eveL; ‘ o g
Your Fonors WOuld haVu to be famillar with somc of
,ﬁﬁ Lbuniléﬁ o¢ Mis‘ 83 épi ta realizea We don't have any
fdebaﬁas in Lhe 1eglslatmve hlstoxy whmch we can bring before
;thw cmurﬁ ﬁun many of the countiew 4n Mississippi cannot be

‘~82~ 5




LR

b2

‘¢aﬁ¢st§

| oo grwﬁ’“

‘1nrﬂp¢s Cmuniyx t&a Jﬂﬂ Sum greup Lp in bhe Northaastern‘

'SﬁaﬁiG““

‘Pﬁtcﬂimbtica by tha ! m& triot Court ﬁhaﬁlthey'Wérg‘gaing o

dup 1!]' ’L«uw

R 4

‘fﬁ53£5;“;px bmunt!mq, X waul& sa? &n many Oun*i@s mhcnnqhmuh
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the ack ‘i' colf = we are i:alking aimut the. Eiftean,th Amandmnt.“”‘ :




mhaf
| hvn?ﬁ’ ’
thf,thbge peopte nad cert ain 11gh£“ a& %hat tlme. We pahseﬂ
th

,:“A‘C‘t-‘

‘VQ Yor ﬁhe vindi @utian of thocu:
a5 Fox the v¢nd“cau10n anﬁ bjzned them in hhﬁ ﬁan& of
rmébhw&y#']mhe Aﬁ sorney Ccﬁexat w1;7 B scauge it ls a public

takes the “csition‘thatﬁauprivéﬁe party can bring a lawsuit

hen in the Apamhc Coun’cyﬂ “rxzmnd Cese which;we~havewcit&ﬁ'

a@ﬂmibility, re&ts v tht GOVQinmenﬁ an& 1n thdt partlcular
cas Liﬂy tried to keep aoma oﬁ the Indlans 1n Arizona tram

il uﬂerveang becauae thny saidg["mo you don't have any rlght

“‘ﬁlthmd VﬂWaulLa We,are vnndlcating a public rmqhtq

s

is wherp ube xﬁghta comv flom. Xn South Carolxﬂw, youf“

gald 4 ha ‘fha Flfhh@itﬁ Amendnent ixnﬁll ig ex@cutba,

e 19); %OLJﬂg Riqntb Aatu‘ WC pasaed the 1960 Voting Rnght
We paeqeﬁ momﬂthzng in ”GA anﬂ v@% thelr rlqht& undmr
twafit*@e tn AnCﬂdmepL haVu nui been vzndvcated |

| o anﬁ hﬂ“ Pangfws& ﬁonu | aongre bas crwﬁaéﬁ ﬁ@w

mﬂ gkxg &n"wgmedxagp nmh quhhd, guL remadiagﬂ

incarask we mre Laimanq aboui h@r&‘qu not 3u&1 an individusl

Tt ois rather od&fthaﬁ‘the3mmvernmwnt at Lhm tim@

in our bﬁi “ ch qu thm regponciblLﬁry, the complete ran,

In th@if briéf Lhey took the p081tion that tne

e

7@3?0&S&31i1ty res ts in the Attorney General They set out

v

as One oF the scctions, Secticn 5

- Bs Jubtlce Black sald ih<hl$ dissent in regard to

: ver"‘
B

‘“94_




i(“t‘;at 15 hﬂffbh in ﬂm 1'5“'7" As. ‘Lhi“ cau*ct samd, it ivs harsh,

harsh muans When necem,gsa:c‘y“.” "l‘herefore we. don L

| belic‘f"’ x.hat Cergres would have plac ad thn.s type of dc':..lon,

SV this t«{pe} of rc,medy in usi- at the wm.m of any xmiividua.,k who

16‘ ?\;yah‘ﬁed u, bring a L*stuxt and say, r ‘I.mok, you haVCn’t gcm&., up

1 to .,ho Ziti:mn 2y c,erwral'" osfice fm: :H., | | | |

r S Look at tl% ya c tic; =3 t:hut magh‘c come i:rmt th”:t:‘(“‘

9' L:-,;t'us‘ .a;;;smma wE 'm ‘m‘; 10 t*hc, Atmrnw Gwe al-‘ss O:f:u:icw “1}1&1 |

J‘ cam wm h the Act its QII‘E»‘ "M?.:q A‘utorn‘w‘ C}uneﬁ.al h&re id  the

i‘ A{,g, re z\* .Lt and g:a,ve us a wriU:en oz:a.mon.,‘

,‘ | And he say afi,s':r hv. voads b, “That Js fiﬁe ‘- I h,av’cz‘"l)
| w0 apjeniion to it.” |

; ‘I cont kﬁow oiA:‘ cmj publz.c,ation of -thah : ;T. dbn’{: imm.f .

hox» any m,.u on is goinq Lo know abm Lhat, But evef:y r'u Li

: 'vinyl»;i';;si:%slppd“ oY AJ a‘bama, Vz.rgmia ox anybody who comes mth Ln
I the ,Acxt , | Cdn tnen s’\a‘ty,‘ “I am uowg to brinq a 1awquit nﬁcause
?.yéion“’t uhm”‘f f&&. l'}ai}é gone tmrc‘ugh the "65"'\)‘0ting 'Ra,ghts Act."
0 Wh&t“i‘tg.éﬁpéans if the At chrnw Genc,ral never hear‘a |
Y of: Lhu A«*‘L? tht does the{ peer‘on who Jb in Juxed, wha’c can’he
- do éb ot 1t? | | e |
0 » Bring it €6 the’a-&rz;em’:ion‘ of ﬁhe‘Atﬁémé‘y _-Gen;e'ral‘ o“{"
‘ the ,i‘jnit(ad; S‘tﬁates, e : R
S O HOW‘?
mi A’ | By le"c’uan: I hai:e ‘Lo say telephone conversation m:

,-95..




I It is nat 'ceally a right he has qot to do

by any ™

we wau.i.c, ‘m&?e Lc:» a;ss.ume auc‘l an "u 5 a.,sume 't.hat thm ;% c:n:ne\?

Genet: 11 ‘u"oaiﬁ.d do hjts Ou{,y.

 hat wa” m thm i'ne pxzrvie*w of Lh«n 'es Voting Rights Am But

fqetting mur'}f to your hanor‘s que t:r_on, w‘nat would the *»néli—-‘
"General £ Ds‘flce no't* for a;:proval

and the ;Ai-'mrney General‘s Office doesn‘t pay any atten%ion

to iL" W’nat rlghts does the citizen have after 60 days?

qion, none, your Honor, hecause that 1: naﬂ d r

gx,hod to xelay 'i.u i,ha At\‘;nrnw Genaral's Ofiice.‘
0 But ne cou! tdn t go to oux:t, ab(mt it?

A Hc c:o‘.lld not go o uoﬁrt: about :H- amde:x: Sectmn‘
your rldfr’z‘c»‘x . He could‘.", gc» c*» wurt about it on thea i?ac:’c rha{: ;H;
was \mcons\,j meonai‘ uh&w 'i":he FJLL ee.nth }’\mendm*ant‘ L |

o 'tt was. 3\3% a violats.on of rhe m,t'g

| A Ncn., *{our I!onor' : yon cou)&n"i,

0 | S0 tha'i* Lhe pe opLe 'e';he Act vas x;»‘ara%':%é‘d‘:ftd "p:r:b{:&c:i:“‘
would‘b‘&‘ ont of lm".t‘.#;s' o R

x  hey would ok be, out of luck, yom Honox, be ause |

o0 cmldn 1: th»"y msume :m:l coulda t Cong:x_etsa aqmm::_
ﬂmt the ’3"63'€‘ of Misszaiwippx Wa.)u!.d have submxtted .i’r'?

;A,f 1 "‘«Ie wr:m..La have tsubmz,tmd it j.f we felt, you.r Ho"zor,

vxduaﬁ_ }‘aw, 'Lo do, he could 3u§om1t that to the Attorney

ek

t

- (); ‘.:uppose he submits it to the A'ttorney Genera.!. 8 Offic

‘A As to the '65 vOting Rights Act and té the suspem .

1 ‘ht a! rhis. ; |




1& jjj‘fhnre ig a seci.:.on :m the Act that says if a man is ‘

what good is :u: to h:.m?

3 ‘;denied t.o acnual Ly vote and have A L,ountad t:hat he can submit
hat to the:»z Attorncy General and i'ha Attcxney Gener‘al may
| brmg an .;zctmn may bring an, achon. | | | |

, Q | Jf you are say:z.ng ‘Lm.s is a thorouqhi.y une OOfat‘l\thG ‘. :
Attoxuey Cmerai. then dle :A.mi va.dua’l citizen is wi thom‘ |
: remeﬁfg"‘?‘ Slme you say 'tha‘t this is: mh 'ame‘dy,, 1;ef is‘ n,;;.'wf“
»;vﬁtndﬁt a[xemedyu‘ T
“ A H‘al :LS i&ithmut x:iemeé’.'jy;’ to éée L’Lm’c 't:he “Staté of
Mzssxs ig;mz, fizst submit it. “}:'his: is someth.mg new. It m not |
ggdmefh g LhaL he had as ‘mﬂder Uw Consututlom | It‘ wr:*c
“somﬂ jm:; f«n:ngv‘ ss came IJ‘D with. | | | |

| IE 'Corxgr:e 5 wanue*d to l.nmi o whc nhey were allc‘m@d to .

sue »w““ | | | e | |

‘ () WhaL no.ppens a:C &Om"‘ court dlsag:c‘ees wi th you anc‘i Lhe
'Sta{:é‘:of"v x‘lt&'ﬂlﬁ%%lppi : e-c, to whe hnr »ar not this :L':J covc,md by
| the:"" (“J}Lvii nghta Act” | The Attormay aene:r:al does nothinq, 5
hobo’dy &lso «‘déé":s anvthing, and th@n wrw haVe a rlght thhout a.

remedg ox a. rem-=dy without anything?

| A h‘mu have a remedy, your ﬂonor d

0 ‘Wha‘c J.S the remedy?

 ‘{21‘; . That is the remedy, your Honox:, what I am trying to

A say is ’rhes:’e war- created no right in the pri.vate c:l.tizen.‘ The j

;‘ if‘prwate c:.*t:.zen says, a.I have gdt a. rj_ght lnﬂ“_j‘ng




o the

(gwiﬁxMtheuﬁ sary to lrfmxm tho httornny General
‘rQCQ,vh& 1

“Easad‘mfatﬁlaﬁ4 :
- the law as m«.@ Elptb‘e'l‘la’nt- attuaph to e:xtend it --

 ington, D C._ s

~ The fcmeﬁy wasgcreaﬁéa by Congress, anﬁ:it.§36q,itf

¥

& Atnoxﬁey Generaled‘ - ‘ o . | ;

wéar& not La!kmmq mb@ux consg Lmtutmanalxtmes of the lﬁth

;mmndmentav WG‘QTQ talxlnq dbout & mere pr0cess that Conqre%m

@ | i the man is dénleﬂ iht rlwnt t@ vmte be pau;a of
f?r 11qhtly 1nju”ed°

A ue cau brlnq an ndnpenﬂenu ng uitiﬁygur lHonor,

¢ Ir what court?
A ‘Aajwe‘gaid‘in‘thé Cmuxt‘héweﬁtoaayy‘if wawéxtend‘ R

o Ya& suy hn hdb a reinedy in a cﬁurtw‘ ﬂhmch caurt

B LE hc hdd a rwmﬂdy xn thc Dlst:mcf Court of Was hw'

0 ,: Whetgidia;he get that fromé ‘Ffém!Sécﬁionys?
ﬁ“‘ X‘qét'that»fxom~the<section‘whiéhfsays”ﬁhat ds fér:‘
Emédeclaxatorﬁ jud§mén£, it m&su;be by‘~“ " |
| | l thlnk Jt is in Secﬁlon 12. |

‘Q‘ You- say if thcse qnpellants in this case had fllod

lﬁ would haVe been all rlqh\‘-‘?{.»‘ . : "“_.‘)f

fwA‘  That is rlght.

The mwn tandanq OVur hvr& hae nmt bamn heara, uecanac

‘thc case before al three~judqe court oﬁ the District of Columbiai”7

A

o That is your p051t10n9%




)

 Generdl‘ off1c¢ took the opposite vxew.\  5H%v

‘ 1 buy ’ a‘rqu

g YQS, becausc it is not noctxon 5 that takes aWay

:”am mnﬂoflty xt g I thLﬂk qecfion 12, which 8dY$ na

kﬁclarﬁtﬂxY JqumanL blall bQ entorad cxacpt in the wa&hlnqton,g  

But that ms talhlng strictly of %ection 5, andfins

“gémiﬁﬂ‘&" But I thlnx we must tze ihma, or the whmlm tn:vq

'¢5'ﬂmt tJU uovormment rhom civas have bLaLLd Lhat thm xasponw

o

“ﬂﬁlit; 5f eﬁﬁwxminqﬁthiS‘Acﬂ‘as mn_them.‘“

v

‘mm pet ds bro uqh iﬁ Washinqﬁan, Do C. You can' t qo Lhrough

‘ mv>Athxq0y GFMO?dl'S OfflLGJ und@r Scﬁtlmn 4« You brnnq lf N

Ln anhlxgtuﬂ, [re C}',You'haVQ~th@«burden of provinq that‘

‘ umre‘ham bafx o purpoqe of ﬁifﬂct of dlsvrxmlnatmnq 1n {hc“

DN

‘1aqt flV“ year .

The&m is no tight of dntervention for a pxiﬁat& ‘
gmxtyﬁ &uat Js’the‘p051timn*thﬁﬁgﬁhé Attorney General's

ofﬁace tack in Lne Apauhe Paunty casca

.

%o we havc hnxe aqaan SDmeLthq Wthh you quht Bay .

iszzﬁem@ﬁy,‘but no rightumn thls prmVate 1nd1vidualgto'come”

i

lfmand swy, ‘Yed, there has been some dlscriminatxon.‘

r deipC J,H,_!w‘,“,i

Latfs ﬁacé#umdgr Section 4, we naVC a Lea ax‘dov¢cc.“

In tha Apache County dase, Lhe Di-trict Ccmrt zl;d mll&ﬂ‘ |

I uﬁerventxon, bat under ;ts adherent poWers,,butthe Attorney

4 0
i U
]

v

Thu next question we come to, if the court did not




1jes here.

with

about @ dilu e ion oL vcte,j Th@&e hag'me@n now&ilution“ofivmhe
‘m thmz g"rwuald?‘ case. nntedd of voLinq for one quper‘»—

ﬁv‘ismx 'ihm"\ Hmy vc*:te T:aa: f:nm qupt,rv:z som.

‘ﬁonh&lpnﬂ(‘ad i "x'n Au‘aw&y a‘aea, ta‘ g;’.ve”th@ V‘o’be, to be weighed

| acrass uh& bm rd.

‘ur$outi'0urolmna, that would aver Say that reappaxtionment-“
' cases C:JL‘ .IH,C{J,StT“Otlng casea wars vcntemplated undor th(_ pl.*cr*‘

*Wa4onn of ﬂectimn of,the Votgug quhta A@t.
1| 1s merely wnat‘wa é a freezxng,‘ We have got a 1@gislative:

‘ f‘r‘e‘ezi‘nq,' here.

I case where the Cour(t ,says,l""rh:.s plan :l.s wronqt;‘

LR

a.ﬁd the ‘pr‘::.vavul.e cltwen does have thé. right i
e ave 'leklng about :z:ed:.stm.utting,‘ xeappgrmc,nmegt’ C
in ';@aiﬂ and owst Cavntieéu | | |

"“he :Leql.,lc‘.ta_v«; mtent lmd absolutely nothinq to c}.g

r%ppo;—u;&onhent. »%s ui‘l‘:}" that the 1ni'emt oi“ the AMr

pad orﬂy £o dm wth thinus whi ¢h went dirauly to thu vete

5

of““ the mgi ‘* t,on, anﬂ nothi,ng, eabsolut&a}y Lo do -

"R:‘ti‘ s:hazll be ‘selectadg chrc thay are talkan

The connh‘m hzvcﬂ <m1y dmne wﬂa-i* this (,curt has

e &on t think ther@ LS anyth;mq in thn ]Egiﬂ3atlve‘

),‘ri;'.s:"citL;;} in the ﬂebartes, in *Lh)s case, in this Court‘s decislon' {

' And i‘ m to’ look at the hearinqs themselves L 't«his )

£

| On several occasions the Attorney Ganeral alluded to[v‘i 5

the fact that th:z.s ia nothmg more than like a raapportionment'gf G




I

i in Section 5 was things that you a,, )

d pet another plan and come 1.n here and 1et's ‘Look at :H
ané

3 e :lee J-«ta ,11 ne. tamp Of dppmval,

2 But nobody, nobody askad thﬁa noxt question the vesry B

‘ex‘u ]_og;x.C‘aJ qu“mt}.cm, ii J.i. was eve-r in Lhe m:md nf anybody,

V~eap portwnmnni. had benn in i«h«:a m:md of Congreas‘

l‘hey héWC- bf’"“ t.x’yinq to qet an Ar*t pasaed $0 they ‘

can Lakﬁ it out of the u,urt hands." The nemt logic,al quetz

";tloﬁ would have been, “M‘c‘. Attorney Ge.nu al, doe& fhls apply :

i

i to t‘eappm Lmnmem. cas,as?'*

ug‘ was Lalk mg about f-ha saneg 'typ@ o‘f authorlty, ‘

' thé éamy 'rpc of freez,um nrs.m,z plcw yat rxobmﬂy‘ ‘apsked ~the

'216‘?’* loc,;f;, vl queﬁt’ionuy

Ny dmh 15 t.hc,y aalc the next- log;x.cal queatlon?

¥

pecause M»wybody ln Hmae mwm‘ngs, Lh@ Prwsidenf on. down_, .

:xrew tna’c thcay ww:c xaot haikz.m:, ahc»\,t redmtrictmng and
‘reabportmpment tha\. t.ne:y w res.- ha.&kln'j abo‘ut thlngs which
:“dlrectly af?w:ec‘tad ’a‘he voteo = |

| ‘I’:&ey ware talklng about tes%s anrl dewlcps énd then R
'1thtmq som&thmq clSe in that effu:t, ‘ i

Wa no‘t@ here that Sectmon 4 and aection 5 are con- |

'

;ﬁnec‘ted; B ec'tlon 5 goes out of th& w:mdow, once Sectiqn 4 is',_, :

- no more applicable. |

o

|2

Why? We are talking about testa and devices :I.n

Secta.on 4, and the same. type of thinq thay wer&

-101-




‘tesﬁs

Right

ment .

11‘1 Wa‘%h;’uh} O!’l, B Cff

kgpprovwd

,su@xme hné couﬂty‘ﬂoe sn't want tm submlt the plan? What
are you ?m:ng tf‘a“abouc‘it?« What are you going to do about

I a2

smys,‘what'thev14tb‘Amendmentucase sayf;

‘suppose the‘gtate doesn‘t do 1t. Is that what yOu are putting

up to us?

At

;gﬁ devicey | .
We say to Lhe (ouxt thaL 1t thms Court flnds‘ihat

uns tyée‘”k acxmon cwme3 wzthln the purview of thp Voting

. Ac»'”F 1w65, you have dlmoft utYMled th@ xﬁappcztinhv

You heve taken out of the District Court the right
to]ﬁgk A% any ﬂ anjand approve that plan, and have placed it
;Thare;has‘be@n‘a low of tahk‘hmre'this‘mbrning about, |

v1E you sdbmit yous plan, i€ it is good, you will get it

Quppaﬂe Lhe tate‘do&sn't‘wﬁnt‘td‘éﬁbmit tha plan?

.

-

This,was]compiataly stymied, what ﬁhe Reyno1ds casge
o Whaﬁ are you suggestmng°"
Suppoulng thnq CourL goes in for‘your opponent and
auppose the Coult de01des that the sta:ute commands that 1t

wmﬂd be incumbent Upon the State to submit theSe plans, and

' A “ You mean the rellef to he granted by this Court?

 Q~y‘UYeSa’ I am askznq it YOu are sugqesting totp A




fl,“l-hat‘ in 1

igumrney beneral. Are yau tellmng ug what happens iﬁ tha

“?vtate dorsn‘t bomply?

pat

‘vmmug'widiana;_Tégash

}mqu i'* f th‘, act that nhe Cnngrpss LS concexned thh the'

- other 3ases~wh h we have.‘

‘Court, the first matter I wanted to az-g“”

" rhe Court please.: i

¢ﬂuxng theSg mantexq,‘that they be submitted to heh’

i

f,A, . i am ‘only uslnq that argument because 1 con t believe“

h of the ratxongle of th Re }nolds case und *he Anbwey

P

»

0 I just wanted to make sure that you were not suggest- |

‘ww «Lu“ considaring whaﬁ‘happeng, she Staﬁe‘does‘ndt‘cmmply;k ‘

cot

g o Nc, mer Honoxw“i was'auggesting the;moré‘or'leaﬁb

1m¢\£:mnanent and weéiQLrictinq would coOme alonq here with

%W{WC@S Voﬁlng R¢qhts Act.

o “i am ta'kang about ong particular case.

‘f&‘ ; ~haﬁ is rightw Your Honor, cver intend that th&t be ‘ ~

sghen cut of that partlcular case.

‘%3? Wﬁlls w;ll dlrect ‘his remarks basically to the

Tnank you.‘,
ORAL ARGUMENT OF wxm. s. WELLS EBQ.. ey
oN BEHALP oF APPELLEES

’°MR?‘WELLS=‘ Mr. chxet Jﬁ-ticc. may,ie pleaso7fha

uakhte of facts in whlch rhxq COUrt holds that Congress required f




}t was \,In("

_c:f‘ t

morﬂlﬂq

: ‘I‘h:xs case was orxglnally brouqht, challenging the

= mendmpm‘ oi thc geeﬂon :.nvo]v@d on two grounda* Ohe, that’

onqu tutiona and the other was that 'Lt waa a

fszlatmn of meution 5,

The cgnstxth .nonal 1951&@ was completely t.-.zken out{
he mwe ;zn its ent u:s*ty uy stipulatsons
1’ bnluwa Mr; Jus,twe Mar.ahall ae,ked counml this

e

Lr,,’c. why he 'tcok 12: Uute ‘Haf&:aa.d, '"We«tboic it out

| at t:ha« mme b»«wausza wo weyre Lrqu o wf— a hurmed de 15 ion‘.f'

The prmm nsoJ wag no‘c membvr of the cmuwr*l

st the f:.:%;‘me this ‘mai:rta : WdS bronqht and hedrd at that time.

i

x ma*‘d it fsco its ‘\ in ptlo*’i bu‘%: chls stxpulai'i

:wa&, enwwa :x."v{ (,, ai. th@ m&queat of plamnmffs thems%lva:,, anr}

'wa‘ agwmly m'awn by plm: nuffs oy nsel mt that t.:;,me.

Mr. lneaﬁf&mr ame alorsg o.ftar all m":’ thafsc matters were ma%mdu 3

SO ihc only quewtmrt here, as T sea i‘c, m th:.s oasv

‘19 th\ #s Does i‘hls statute come w:.i hin %he pﬂrv:c.ew of .aor'tmn

3 of i. 10 ‘Toi’ anr Raqhts Act?
it was not :3ubm1 tted t:o tne Attorney General, nor

was it submn.tted to thva Court of them.stnc:t of Columbia, |

',,becausm we dld not feel that it came thhin the purview of Oy

f the AaL, or requ:.red to be.

'the Ccmrt might note in the stipulaﬁion whioh :Ls

U | found on pages 38 a,nd 39 of the Abpendix in ﬂm 36. but I R




‘pﬁssiSSiPPlﬂ ln enaCfan the bl]l 05‘1958. Mlasmssippi Lawg

Of 19661

or o U‘E'

\o&Uga ;mn L¢ sm Nomply wmth the provxsxans of tnat mﬂ@tanat

| apperidiz in Ho. 36.

‘“met pjease, before Congress, everything whi talked about

wh*ch amended ﬂﬁct;on 326 oOF thxs Coda,‘did not
mmmly wmth the pKOV151wn& af 42 usc 1973c, whjah Ls wltle 5
‘_xb haq not‘h@eb‘aubmitted to the Antoruey Ganeral
Dmstruvt of Lulumblao | ‘
'f This is not to be constxﬁed‘as a convaa xmhfby théb‘
deﬂuﬂantn th .t the atate of Mx 884 Bippl was under any 1nwful,
¢ Whau pdqe is Lhat?

B ‘mhdt‘xs ak the be%bcm of page 38 in'nf@aﬁdix*A, 4
“1m;0thex/w6rdsQ”we todk‘fhat position from tbé

Q;‘, May an Mr. Weljup hmw doea ﬁhat aff&ct tl
’gw.z‘ght at the presentvxime, the ~act that you rczused to
c}nowxﬂdgw tha# 3t thQld go to *ha:Atﬁorney General?“
”E‘f BmCduqa 1 haqe %aken the puaition as I go through ko
éyp amn why T don t think it 15. |
¢ b 'Yoa are qoing to explain ﬁow?
a2 ves, sir. | |

In the hearings, and all of the heafinqs, 1£ the " i

with Voting, people B rights to vote, to raqtuter to vote.




. hearin gs boi:l
. on the

" fin

‘_yln Appﬁll"‘e B 3t16f I\‘O. 36, (}L p&cxes 10 an.d 11’ Wd ﬁ:‘.nd tl‘lis,

» “thc!' iﬂ‘

H“hc‘\ ax— .jmt L Lme: was an Zt@rs: @‘..am: At o'rnay General an(l ona

Cof f-ha mm;; ax‘ch*tautn of tohig vexrv Chwil Rightﬁ Act, which
‘“mfdrawm as  - métter o; ﬁummun kucw?edga nt th@ recommendé~ 
“ tuﬂ1anp at rhmyrequast of th@ Prvsidcmf of the Unl od States,

‘&s}m3t01d -hu Jo nt Seﬂsion of Congxbss»

 w@ have ﬁm b oncerned w1th not only who can vate, bu#‘whu
‘ a'cas in tne South in 1964

7this bill ought to address itaelt to the qualifications for

‘running for public office, et cetnra?

o L

1 1n the Senate énd in the House,_and the débatesv
floora and 1 have read them ail o the only place we

a anyﬁhlﬂq ‘gaid about candidatvs runninq ;or offica as |
qaingt a pervon "y rlgnt tc voLe 1or of%iu@, wuich iq cited
tound an pago 74 of uhe hearjnqs before\the Sub~~
cmmﬂtkgﬁ nQ“ '5 of the Committae on Lhe J”diciary in the ﬁousa 5}

f Rapwernuatlwes of th@ eqh Congras

‘"Mu, xorman“ e hi@ was nalhinq to Mr. Burt Marahall,;

M. uorman.‘ We hawe not talked at all about whether
cmmrun toz publvc off;ce, anﬁ that has been an. issue 1n seme

‘"Hava you qiven any conaideration to whether or not‘

“Mr, Marshall.‘ The ptoblem that the bill wac aimedf

m:was the problem of registration, COngross: n;> If thorc isghﬂ@




ha8‘€° }
1&“0 o 1Q 900 at a ?mm@ and. 1n answer to the Chlef Jushice ]
‘ mmwtiOn hxs morniﬂg when thars waq in excesg of 630, OGU

ifegj' steve

Cm,thg fuprene rouﬁf‘qz Minsissinpi tn @alL at%entxcn lﬂ ahe
‘hmiruﬂ (A% hﬁd takea pawt Ln‘a prﬁmary elavtxcn and thea had

Adc Mu&’am a candidata, bEMauae Lhﬁve was no 5tatute agaiﬂat

‘,mzvoat in a pr mary electxon Lhat ;s going to hominate

NOthre i haﬁe I be@ﬁ able to flnd‘any sort of ‘   15 
1ha, would lndlcaté aﬂy ch»r dnfierent quﬁstmon. |
Goct Lon 3260, whnch haw bcen amendeﬁ, setq bomp

d”¢erant qualﬂflaatjon ﬁor peonle runnxng for office. |

They aised a numbux of sianaturns that a candidate‘

1dq0 on a pctL Lnn rannlng for a Statewide offlce irom H

d vor@ﬁs in »hrs acez

T pV¢V¢de kurfher; b@causm lt had buan mnvitmd
cm@t ) wmin;nu in th a Cam“n't an e&rlxer time where a man‘

[

;maaa bl }nqapmndan&a mﬂd the Couxﬁ aad ha had a right to

Ii hdﬁ to b@ done by Jeglslaticn, 20 1t was that iﬁ

andiéa*&& to run for offlce, you have got to run 1n that prl“'

mary 1£ you want to, but if you VOte in that ﬁrimary, then you“
‘ycurselﬁ »an't qualifv as an independent candidate in the

“general alection to try to beat the very man»--

P : R

o Isn t that at 1east a burden upon one s primary

Ielection vote?

a Sir, it 18 a burdan upon‘--
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i go or ACt:

‘Q’ ’ i aﬁ rnwy lué‘xng"t'whét‘ydﬁJhave;x

A “ﬁet*g‘takE'the rast of %he suauute,

4! : Ién“ that; 5tklégﬁﬁ 0n‘the fave of it, a burdan
 ﬂ“@;the xijmtio,vota?‘ o - Hx‘ﬂ

thiﬁ p .xju‘

ogith it

l‘Um promeiure wlth respcct to voting dlfferent from that

«”” ¢°Veréqe1of‘Sect;onf5?,‘

o ‘r¢ says here: S e T T

© wyen can vobe in che primaﬁy olectton whether yan
ﬂxf‘ycu*voﬁn,xn the prwmarv alcctvon Lhenyou may ‘

¢ gtand zor oifice ag an independﬁnt candidata“”
pot stand =B =rmmrT SRRt O Saavnita

| Q : Isn*t that at‘lﬁaut ﬂ‘quailiacation upon nls rtht

[ . \ f

- 0y

ﬁyn@i? ﬁE hn‘vﬁsnca in a [tmmary ulectxon, b»»auqa‘
; ‘

W
§

wgcld'ﬁaJe‘ o stob nnd rhanh,‘ "I had hettex not votﬁ in
Araxy OlLCthn bemane‘if X do, now I can't be an indse |
cmﬁﬁht w,nd“da“e Imr fffiuﬁ

[ '

Xam*ﬁ'«« co uhat exnunt, at le t?

. Let'a take the ras £ of %ha gentence and couplaﬂ

| R
%

Y N £ iQ;a‘butdeﬁ‘oh‘ii ‘ind‘VLdual riqht to voto

o

O }Iﬁ it is ,‘isnft‘x“'then, a acandard practicc of

?Tenforced BY ;n efxect in November, 1964?

‘A  : For that lndividual, it would be a difference, as.

Sféipae that. 1ndmvidual was concerned.

 @ “ Why dopsn t thaL automatically brinq it within thef‘ 

‘1f1985,,3




yoting.

',‘,otmg« Lq c‘im?i"n: 631"1: Lrom thdt in g.ort,e or m effc;ct Qn Navembex

o - thc 1 q.(t ta vo;.,e; in a prs.mdrv electxon on Novembcr 1,
‘ ,‘1904, th"n it seems o me the\ new ~,tmtut impdséeﬁa dlfﬁarenﬁ:‘

ﬂvﬁhndaré than that 1n Novambw;, 1964

f:r thiﬁk‘it arfects his .r:xghe,g t;’u r\m for qffice",wbufty not. his ‘

113gut fu wvt

elect h:w y::xght to xun for off:l.ce is hxs vote m the primary
‘ electmn, I flnd 1.t hard to see how that doesn t come wifhin

' the cdvezrage or ‘che purv:.ew of Sectxon 5

,hﬂisfrigljt‘to run for office, yes, s:l.r. but 1t hasn t: changed
‘th"e: sfc;andéfd of hzs r:.ght to vote originally in the ’px:imary

Il election, =

IR

=~ L o

4 1If the Court please, it doesn't prohibit him fiom

“Q f 1 know mt doesn t. I don't xead the sbatute, Ht.‘
W?llsl as haqu pmhim tmn fs:om vot;nq, IL is only whether

or not‘ a gwnn .:tandard pvact,lcc or proc@dure with regpeut tg

1 l96é;‘ IR

1" have ﬁuﬁ’t‘,‘ SUQ“JGStﬁd if there was no sild'h~'\bUKdén

o a .af a.hc, Court plea 24 I don’* T ‘Lhmk 1t goe,g ant far. 1

“,Qi Ii: may be that yom: Legislrxture mtand@d to affeut |

I his rvqhh to run for off:cn, but :Lf f‘he devic:e they chcose to B

Ty

B If tha Court please, 1 don t v.tew it, ;with all

Qe’fé:@naé‘ to Your Honor, in that vein._ I think it has affected' ‘

. If you are _ goingtovatein thap
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reCO‘r d,

aut in the

and thél’x ES

ané saids “Iet 5 g Loqethere He is Lhe weakevt man. We

SR e e

Heleation is‘gOLng‘to sham they aleo are a llttle bit strongmr 

ifhan. tney were

| }ustory in thxs matter.:‘  ”‘

»,to vote, g o ;H p}; T‘ -\ﬁ*‘ %¢;,ﬁ”rV \

11 tne’ééurt pleaﬁe,,i£ mi§ht‘b§iﬁteﬁaﬁt%nqﬁ ;1
h#@éﬁLtogknow the veason gor §&;ﬁ6f:thatthchnisndt\in,the
, and it was Lrylnq to keep Repuolicans from gettlng

Dcmocratia pr;ma?y and supporting the weakest man,
unning som@bodv agalnq hxm in Lhe genera1 elmction.
mhat was what wasg happontng.ﬁdThdt is actually what

bﬁnghw abﬁﬂt ‘he Statnte,‘if‘the Cou:t~plea5eg 1t had_nO' ;
;ﬁ01a1 vigw at all.

But ﬁha» had beun hdppnnxng.‘ Théyfdelibéiatelyhgay;

‘ﬁjl %ate fox hxm in the pr*mary, and Lhen run scmemody “lm@  '
in the ﬂeueral, \
Q. v”hm Republluahs have ccnstltutlonal rights, boma

A Ves, smr, tbey do.

want to say. in chat connectzon that I think thls

If Lhe Court p‘e&se, we go to the other 1egislative‘~

&

All fhezr hearings, everythlng, the whole colloquy,‘

;*the rmght to vmf&, the right to vote. the right t° :egister E

Th@ ri gh& tm tun for éffico -

e afe tdlklng abaut through this thxng, is the right to vote,,,fw




ithe aPP

’ t'd th

‘iin Holmes County. They don't eﬁe

e ma ke, as far as thl& case 1s concernedﬁ
Ag to ﬁhq Bunbon ballot caue, whlvh has to de W1th
olntment of superxntendents of educat;on, I can say

' 1

o cou}t quxt@ honestly 1hat Lhaﬁ has glven me qulte a

lot of concmrﬂe

EQ  ‘ Mav I Ju st ask =~ I take ;“ to nhe extenL that thlﬂl

. v
- v I

not raxse ity ‘do.,..: The?
‘ . NDd .

Q‘ When yau chanae from LlﬁCtLGh ks I mean when a L

1;¢atute ?h at hanqes ftnm an ]ected method fo an appmmnted

i}

"qetnoﬂ, voulﬂ not he a reanoxfxcnment case?

A ‘.Not‘whatsoever.
. Heve is thé_siﬁuation, if‘ﬁhe‘Coﬁrh‘pléase{

Tivst, I call the Courf°s atLention in tho e caééa‘

youffﬁ@‘not‘thé fhree countlep xnvolved. Althouqh they are
‘al}udwﬁ to as lx, you have got three countles, Claybuxn,

%Jef'fef‘ ou, and Zlolmt.s.,h S o oy G

"Thp pleadmngc themselvéSzaid,,"We are registered

~Votér 1n Jefferson County,‘and desire to run for superinten-
dent of education in Jetferson County. We brinq this suit
,on behalf of ourselves and in place of all othér voters and{ a _

‘potentlal candidates 1n Jefferson Comnty.,” j”7“

‘ The other suit says in CIGyburn c unt‘

t"'

;f ~ -111— :

}mobltﬂ‘“ reapportJOnm@nt ln any oﬁ the$e cas@s, Buntou doe%‘V




1B

i dny pounty oxrept Lthe. :

L ‘Hnw many countmas are ﬁhere in staxssippi°‘

‘uA“:(lghwy~tw0r smr.,'

B jNOW mauy aro aov&rod by tna m*atute?
2 'Qng belxcve, lf Lhe Qourt piease.
‘ ‘ o) ' ‘1‘1113 2

I

Cn M;Q,Tuaflca Ma:shaﬂl X cannot answer that Lo saVﬁ

1 ygifé’_éXC@pp‘»O suqust Lhms.: Tha Qtatute Qriqlnally pro~f'
- vukﬂ‘Where tha maftav Comld be pxes¢ntad to a vote of thp
*;wople to stG?WLDC wnutbur %hat wouLrd b@ done, and 1{ an

ehn%lgp was h&ld, and +hey votedp then it could be domeu‘f

l

!wt in hxc cauntmy, and 1ntroducas an dhandmont to amend 1t,

Vzamlprovzdm Lhat in mv oounLy ¢1 w111 be dutematic, anﬁ wome~~

me%rglqe say5, "T Want o g@ﬁ Jnﬁluded, ,Uo,‘ and that is

the wey *ho¢e *nlngs goﬁ‘

'rom1kn0w~*wcu1d it be wige ior &omebody to ind.outawhether

m:not 1t was “ov a r@aaon of race?
;I amfﬂo‘ aaying 1t is, buL don t you think it would

be«oth flndlﬂg out? Would Mmsamssxppx be happier, too?

b f  lf tnm uouvt please, if I had been a member cf the {

leq;siatura, I ﬁoula neVer hava VOted for it.“

B EaE]
.tl' LIt

- so happcns that the 1egmslature acts veryw»

-112-‘

Sompbmd/ comes alonq an& due n‘t want to go thxouqh“'

Q “You. dqn’t know,yand I don'i know, und nobody in thlﬁ

““*P&nd&ﬁﬁly Of *he Atfornoy‘cenerai, ‘and quite ottenwnot 1n f"“

N
o




i ‘thQ:ACﬁtt

- conform
 ¢nﬁ6lva&g

, LhLe

tzmxmn my mindc and i uannoL, and I Wili not insist %hat 1

, Constmtuf;on. )‘5‘v | ] ;s‘j»  1\. ;u‘ "aff ft fa5f

fbenuu bhe Foux&p o5 the baaia af‘the‘unconstihmticnality,
T ﬁuny that thdt atatuie is in vlolviion of Mmﬂsi&«ippm 3‘ 

oun lawsuff‘

,itymraudttao eﬂ in tha MLB&l&ﬁinl wourts, £ think it WOuld

be stricken dawn im. tha Mmssmuaippm 5tate aourtu.,:

J~be£or¢ thxs Court.

ity with oux reCOmmehdatfdns;
z Erankly WUSu qdy thmt 1t is a closc quastlon, in‘

v

nyndﬁa?' of &oursel th» constltvtxonallty of that is not.

Tt Lb a questlon of wh<thur or not iL comes under‘ ‘?

I anm fr4n1 to say Lhat "f +his Court finds that this“
emjudgg vouvt Waa paoperly eouvenad and had juxihdiction

toéw*éfmlne lhat quw ﬁuou in LhOb@ Casms, mt ls a closa ques-

ﬁuﬁk toah hhat statutw or those ta%uﬁesgdo;not‘come‘within
[

thegmr«“ﬁw of GQLh;on J“ 

ok thmn& ag an attack on constmtutlonalmty grcunds

I Lhiﬂk 1t is 1ocal and ﬁruvat@ leqmslatnon attemptad i

totiww b@en mnawted under a genebal atatute, and thxnk it

‘ iL ink thn courts would have striﬁken it down on

~tmagr0unda uhat lt is local and private legislatlon intended“'

ftokm unacted as general 1egialation right in the face of thef‘

o

B

 Q‘Uf T thxnk that really is apparently not at 1l-u¢ ha‘

411&“;K o

e
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sl Court tO

i 1t ig in tlm are ac 1‘“ re.

:“tmﬁ‘cn has %n Ao thh vandxda%es X don't bulieve 1t is

_ *@uthlﬁ tﬂ@ uuthpw cf h ctlon 50
il ¥ y i 4 !

‘WVtmw the Caurt want5°  ¥ thnk‘thn rest of the matters have

’z:‘been LOVurud«‘

| ]ofeﬂl uhm apy@ll&nts on the questlon of rﬁlief is as follows.

,umx in tha absenue of fulﬁmlling that reqnlramant, thu

{ ’Sedt‘io‘n’ Gy 4

| passed.

A ‘ It LS erclevant ﬁo the issues of thxs Court, and x

am Sayln

L is a much ulosur qiﬂ”tlon as Lo whether zt comes undar
it A R .

1n my cplnmonv‘

I am not doxmq to say to thls Court and urqe bhxs'

1 do thxnk thdt in the Whlfley case that that pro~“

15 vhe uonr» pJeaa‘ X know Lhere are some quastlon

A

o very ”eli“_j:“

Sz “*%Fnera

9—?,\

u rmnu*r‘m,, I‘IRGUMEN’I‘ OF BRMAND DERFKER, r‘so.‘
“y m» m,hm,za OF APPELLANTS e

. M”‘ DmRWNER: If it plemse tho Court, the poaxtion'

Wekmlxeve tha* "ectxon 5 imposed an additional requizement

*for puttlng lnto effert the tate stauute within its coverage, [ 

statutejwag‘not in.effect,and%;t”was 35*1£ n05!tq$ut¢gh§dj§§§m ;w

¥

o o thls Court qutu traﬂkly and QULte honestly that‘.

ay thpt I tako the abnolute poqltion that 1L doesn’t.s

‘Therafore, we believe that since the -




entltl‘c‘ €

’Prospec!’

: abotﬂ“ wn ke

}»getting these corrected before the election camé alonq

s have been VOld and are now vo:.d, that we are

o ng\.v electlons w:u;h rex,peut to rellﬂf as wel'l. as
.we r..a]_;a.ef‘ Lhe day tlus Court reverses the judgments
b;lOW! ‘ ‘
o At th.lt pm-nt. the prope»r rallef wauld be for the
r’ourt to rema; 1d the Couy:i. below tmward new electiong.

We ,Jcn't t‘nmk it is Lh»’ Job of thn.s F‘ourt or the

vcourt be Low m f-eli] the S tate whaﬁ, to do about whom to submit

the sfate.tp m ’ aho whethcr to ubmlt the stcmut.e at all,

o e:io Jf: e wishes to put thp smtu{_e mto effect.‘

‘ :{f '}.-, State wlshe% to *submt the statute to somew

‘bodv ano aomc— :sﬂck 1:0 the Court bufore aar‘h i'ime as was ‘f‘ixezd
“promptlv for moldi nq a new elec‘clnn, them that court might L
”w;thm thn mzm'mme of J,ts d.f,screi ion clea,a.cle to, :LF there ‘

were a a.ax.vox'abl@ dethrmnat on to the\ State, not to ho]d a

‘new electmn‘o‘ IR B .

CBut w2 think that Lhe couri‘ br-‘low shéuld proc»ed
expedit;:a',ou;sly fto hold new e“l.m—'tlo'as, that those new elections B
should be ‘held. i

9 Do vcu‘think there is any aﬁalogy --; you know in |

many reapportionment cases, the Court has thought it was

lmalapportionment when an election was comj.ng up. where the_f‘* o e
}Couft has sanction of the conduct of the election. althouqh«g\““”

‘undez a malapportioned system, becauae of tim difﬂcul‘ty ot
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o

' 4ig have

o bon't you supposc here you have situations which are.
| an“Pa‘S""f?

| mch ¢

Cgneorye -

‘Cas&ﬁ?

'FLUh Ca“x' ase, onc of. tho oonsiﬁorations Jn e?ercising
‘ftmaeunLablm jur&sdintiom of the court i8 how difflcult it
‘wonuihmﬁe Leen atVthaL tmmﬁ' how dimruptLVL it is now. but
' we§ﬂunk it is qﬂiﬁn witnln‘ he equlty ]urisdlction of

‘thM%Cmux%‘ and the vourt below to be ﬁrdpred to go back to the

fofth@ people and a new election under the old 1uw3?

that in several”CasES; r‘

‘A Yes. out gt the tJ\e these cases were brought in ;7;‘
359 th proper thing for the cmurt balow to haVQ dene, an{
ttxe convenient thlng‘, ‘*n Pll cacac;, woula be to qrant.

‘Q‘ The court didn . We are xaced withéa'fact, anﬂ;.

1 am donagrinq, My qu@stion waﬁ, don £ yeu ses any

a@lgqy at all‘as o what we ndve done 1n the reappoxtlonmpnt

55 ‘ qup ; doﬂ but 1 Lhnnh as Hamar vexsug Campbell

91tuatimn éu lt stood at that t&meﬁ, |
Q You thxnk we - shculd do that? We‘ahould order the' ;
iﬁsir@ct\Court]tévx séore the status quo as quickly as can be?
A Yes. | e 1

o Which necessarily involves, I suppoae, the oustinq

MR R

~-116-m’

S “That is rlghta‘ e




. t lefa‘s“tw
ase fhan '-L
| that Jﬂ X

‘was;un

'to‘methev Lt is unaonsfltutsonal or not, 1t might bc " better 1

| gudqmanp to.

There is 1O

‘eléétiﬁnfir 1 ”Eght,"“

|l of Columbia, or to the Attorney General, is not regarded as

:1nSouth Carolzna versus Karzenbach.

; ‘é f“Don't you thlnk Mx.,Derfner, that it is arguable,;
N that there is 1e%s reason ior domnq that ln thxs‘

n Lua xeappartlﬁnment caqes, for thc simple reaaon‘il
edpportwonment caces we held that the apportxanment
conatliutmonal, yet we gave them a chance to remedy it

“in tnxs case, wher@ dll that ib asked is that the

prmwdure bu bubmltted to the Ahtornov Ceneralp w1thout regara,‘

makp oux ramedy prospect1VQ in Lhis case, and
gemméé'the4ﬂtt“ ney Gﬂneral mlght say, “No, that 1s all xlght

ronutmtntmonal lnfsrmmty hpre.' Thexefore,uthe

ﬂ‘  R think we‘have to look at what the statute is meahﬁ‘

to doe

The snbmission to the DiSﬁricﬁ~Courtsfot‘thé~biﬁtrict

a‘ﬂwmaiisﬁic'ﬁaﬁter;
o ‘“NO» Xz d1én't mean Lhat;‘
A It was regarded as. somethmng of qreat Substance. Iﬁ‘
wasregarded as a w gy of maklng cer*ain that this statute hasli'

hmias close as possmble to the automatic effect; as we said

It doesn t seem to me that chgresu 1n ueeking to

ST |



2,um Shatu has a ohance to sewk a dechratory 3udqment in Lhe

”Generai aiﬂd qM: tbc favorablr’ c*‘aet:ﬂmrna“‘mon bejjo;m those

 umt we remand thls case and require the matter to be submitted 

‘f’~to the Attorney Genaral and ca11 fof electiom?

f°r&a:shou1d dlrect the court below to call fﬁr naw elections.fff

'T mlght say, whqt € trlcd LQ 1y befora ln COBHQCthh’
Lh +he' lawe*r f:ourt‘f' t..(‘LLLT?-V ’]1.11.1 sﬁ Lo t::mn, mf the (‘ou‘ct* o:r‘dt,::cf

nm,e¢ectmonq, R thznk Lf th@ SLate would go to Lhe Attorncy !

eumt”ona Look hlac&, 1t mould he wnfl thhmn tho unLtah“@“
i
ﬂwlsdlctxom of the couft beiow to spt aslde th@ elvptlona.“ §’
y

1 dm $ay¢nq the Court‘s proc@duros should go On,
" . v" . % ‘

amiwhb ever can be done Ly fhe Statec WLthn such reaqonable“ﬂ

tuﬂ‘d” QX&ato bcfore the ciectlon, wh;wn almoat cartalnly R
wmdﬂ 1"cluue Lhn t:me to. aef a favorabl rQSponﬁe,‘lf one
mme hoythcmang from th@ Attorn@y Gpreral, could be efl@atxvc.

 Buk I don*t thmnk that nhe Court should. walt until

i

i e g e i e & E g

M£tr10c of Columbtm and then apppal that to thlS Court;‘
ﬁy Lnat tnma, what vie have had Ls‘close\tO‘the five‘
years oﬁ ihe oporatxon of th@}statute aaLen up by the States.
| I don’ t thlnk that ig what cOngress 1ntended

0 i Is 1t your posltlon, then, that 1f we follow you,

lA"; No, Your Honor.  I believe thia court 1n it- p:Oper




:k‘;gets an

ha

it The possihle d:lrective miqht be"mtﬁ un;

,;umwer‘m i:a,me before Lhe LlC(‘thh, 1t woulc. «,eﬂ:amly

ve tm‘l{g o do thatr Lnat is i“ ‘ e, z:mt :x.f Lhe Stai;e aom rmt

%‘wish to. e.ubmi, e Lt m:».qht damde, as ix& nhn Dunuem case, :.t

o doesn 't need & b‘“’t*

:i“L is not np i-o t‘h,u, Cour? or the c::ourt: belcm m

5ugges’c to the ’S‘aai;, what u: should do r:»y its oblianwrm undm

| Section f.

g f‘I‘ff ’Wc—z‘ crd&r eslec:tion‘s, and the Attorney Ceneral

- appro%d it, then they wouléd be st \tﬁtx&is“l opezféfcim;‘undexm

| mandate, :Ldn‘ t thw,;

A 'a\‘:cs“ ‘3: ‘th’ink ‘in tﬁazr, @vaht LE uha cot.u‘c balaw

: decided i‘hr\i. in its aquxtablc—: d.:.SCZ‘C’(:.‘LDI‘ ?‘hat thm upproval

'

“ »vm at tbm J.atm ddte, mchcated ‘that thn, Statg 8 m:ror
m@ J.S;.’ off'wt harml .gs, 1 thn.nk thmt woulfi ba quitc. conam ent
.."«Jlth th s C‘cmz't' & mandate, gbeczause ‘it woul,d ‘say that. thm |
v'gxemt Lutw oﬁ?‘ he S‘téte‘ i:; nos merely formallstxc duty, :

‘l though w hiad not been done before had been done now,' in th‘e

way timt ?.how:zd that the smatute was proper, an.d could be
put :wto ei i’ect.

But we are talk:.ng about in a sense some of these

”fthmgs don £ fxt tlghtly :.nto loqical boxel, but we think we |
, are talkmq about the most practical way o£ lolving tha

‘ Statute Droblem.

. 5
1

w‘o 3{ May .2 ask you 1: this 1- lnothon ﬁ

_-119—

» pr;z
d




;"dmosas to submlt tha’ﬁatter to‘ihe Actofnqy Canmral, ar ﬁha 3
- muten Statas sttrnct Court xn the Diafrict of CQlumbia,‘and,‘
V wﬂe5s aiter sa;d 5ubmiasxcn & favordblc r@sponsa‘xs gi;én t0x  
f,‘uw state by Lho Attorney Gereral or the. cnurtq, rathar bhan
‘?‘callmg the Dwf*rn.ct Court to ordar k new elecmom. |
I LlaL a pxoper way?

‘Wp‘\b Né, Justxca Fortas, not qujtf bacauau we ara willimq B
'";todﬁ Lha{‘iﬂ Onnectmon wl%h Lhe Attmnnuy Ganaral ‘BmelﬂQiOﬂ
‘j?fo,h& ni,oznej Genuxal because aS a practical m&th&r, thcrc
,z;wmud boe tiw uu get a raaponse fxcm +he Aftwrnay Gﬁnelal |
};mecrc any asw @1uct;0n were held

"~W@axﬁwmllingito;do that,becdusé Wgydgn'ﬁbeliévé_' 
latvould 101 anyth;ng up. |

| We A“a nmt Wllling to agxaa Lhat reB;af shou]d ba

ﬁﬁehlup untll a submlasion ~~I: | B
‘;‘Q": You are ram#inq a Quastion aé %o whe?hnx or not we |
,Mbﬁlﬁilneffect. as'a‘penaxtyj with‘regard to the State‘actioﬁ
:,}Mme,compel the State to go to the Attorney General rather
*;ﬂmn to pursue what is the statutoxy alternative, namely,-to
ifiqoto the District Court fcr the Disttict of Columbia? :
| ‘ff§ ;‘ We nhink the baseline. Justica?ortua, Ls that

the Stat» 1 not entitled to put this af.atuu in eftecti, and

tho Stat& had 1o statute until suc:ah tim as Lt com*pl:l.og‘z J‘

We t:hink the Court haa equitablc ducrotion o

1 essential ly gzve the State more than it 1 t
o " pf -120- i :




heré that,mlq’ht res"‘1t i‘nfl/“lsﬁra,t‘inlg‘ applellﬁrﬂkts', right é;"fér ,
an addxi:.onal y‘.ar ox twos . * : RS
(Where’upon, he above—antg_ 16‘3 ;Ofﬂfi "Carcrjumé,‘z‘r;ftzwaé
nclUde dt l 45 p mu BT ‘ S
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